Copnep>xaHue:

BBepneHue

K akTyasibHbIM BOMpOCaM, He HalleAlnM AOCTaTOYHOr0 3aKOHOAATEe/IbHOrO pa3peLleHmns
B UMBUIMCTUYECKON HayKe 1 NPaBoONpPUMEHNTENIbHOW NPAKTUKE, OTHOCUTCS,
HEeCOMHeHHO, NpobsieMa OLEeHKN MOpPaJibHOro Bpeaa.

KoHCcTuTyumna Poccnmnckon degepaymm CTaBuT NPaBO Ha XXWU3Hb, 340POBbE, HeCTb U
DOCTOVMHCTBO B PaHIr eCTeCTBEHHbIX U HEOTHY)XJaeMbIX MpaB JINYHOCTU, 4YTO
npepnosiaraeT, B HaCTHOCTU, 3PPEKTUBHYIO NX OXPaHy U 3alnTy. B CBA3M C 3TUM
Ba)KHeWLen 3a4a4er npaBoBOro rocygapcTea AsnaseTca obecnevyeHne cnpaBeasinBeoro,
ObICTPOro N 3hpPeKTUBHOro BOCCTAHOB/IEHNS HapYLUEHHOro npasa u (Uan) Bo3MeLleHune
npUYNHEHHoOro Bpena. bonee Toro, HeMaTepuanbHble Bnara - 3To BaXKHeNLWmne
OCHOBOMOJ1IarawLwme JMYHble HenmMyuleCTBEeHHbIe rpa)kAaHCKMe rnpasa.

Camo noHATME MOopasibHOro Bpenda, npeacrasilieHHoOe B [paX4aHCKOM Kogekce PO
(mnanee - 'K PO®), noHnMaeTCa B OPULANYECKON HAayKe U NPpaKTUKe Heo4HO3Ha4YHo.
MHOrO4YNCNEHHBIMN NPUMEpPaMM MOpPaJIbHOro Bpeaa, MoryT ObiTb HPpaBCTBEHHbIE
nepexxuBaHus, HEBO3MOXXHOCTb NPOAOJIKaTb aKTUBHYIO 0eATeNbHOCTb, noTeps paboTsl,
packpbITMe ceMenHon nnan BpadebHom TalHbl, pacrnpoCcTpaHeHME HEe COOTBETCTBYIOLLNX
DENCTBUTENILHOCTN CBEe4EeHU, NopoYaLLMX 4eCTb, 4OCTONHCTBO UM LEN0OBYIO
penyTauuto rpa>kaaHnHa, BpeMeHHoe OrpaHnyYeHne nav nuweHne onpeaeneHHblX npas,
dusmyeckmne ctpafgaHus, yTpaTta 340p0OBbS N3-3a NOJIYHYEHHOr0 yBeYbs Uan 3aboseBaHus.

Takum o6pa3oM, akTyasIbHOCTb TEMbI UCCNEN0BaHUSA O4YeHb BbiCOKa. Pa3paboTka
npob6aeM MHCTUTYTa KOMMNEHCaLUMn MopasibHOro Bpeaa no3soauT obecneynTb pa3BuTume
€ro HOpMaTMBHO-MPABOBOr0 PEryJIMpoBaHns 1 BbIBECTU NpaBoBoe obecneyeHne rnpas
BCcex CybbeKToB rpakJlaHCKOro npaBa Ha Ka4eCTBEHHO HOBbLI YPOBEHb.

O6BbEeKTOM HACTOSALWLEro NCCNenoBaHUSA SABASIOTCS PerynpyemMble rpa>k jaHCKMM NpaBoMm
OTHOLUEHUNSA, BO3HUKAIOLLNE B POCCUACKOM 06LLECTBE B CBSA3N C KOMMEHcaumen
MopaJibHOro Bpefa cybbekTaM rpa)kaHcKoro npasa. NpegmMeToM nccienoBaHUs
BbICTYMAOT HOPMbI FPaXXAAHCKOro rMpaBa, yCTaHaB/AMBalOLLME NMPaBo Ha KOMMNEHCAL Mo
MOpPasbHOro Bpeaa, a TakXXe AOKTPUHAJIbHbIE MON0XKEHWS.



Llenb paboTbl COCTOUT B NCCNEA0BAHNN FPa)KA4aHCKO-MPaBOBOro peryanpoBaHuns
KOMMNeHCcaunn MopasibHOro Bpega, onpeneneHnm spPeKTUBHOCTN LENCTBYIOLLNX B
paccMaTpuBaemon 061acTy HOPM N HanMpaBAEHUN UX OallbHENLLEro
COBEpLUEHCTBOBaHMA.

Ona poctmxeHms yKa3aHHOVI Lenun Obln NocTaBsieHbI cnepgywLlimne 3agayn.

1. NpoBeCcTN PeTPOCNEKTUBHbIN aHaJIN3 CTAHOBNEHUA 1 Pa3BUTUS HOPM O KOMMEHcauumn
MOpaJibHOro Bpenaa;

2. XapaKTepun3oBaTb COBPEMEHHOE COCTOSSHUE N NCTOYHUKW MPABOBOIro PeEryanpoBaHns
WHCTUTYTa KOMMeHCaLnun MopasbHOro Bpeaa;

3. yCTaHOBUTb N nccnenoBaTh 0bLime ycnoBus (OCHOBaHMS) BO3JIOXKEHUS FpakaaHCKo-
NpPaBoOBON OTBETCTBEHHOCTU 3a NPUYNHEHME MOPASIbHOIO BpPeaa;

4. onpenennTtb Crnocob 1 packpbiTb KPUTEPUN NCHUCNEHUSA OEHEIKHON CYyMMblI,
nognex<allen BbinsaTe NoTEPNeBLUEMY B CHET KOMMNEHCALMN MOpaJsibHOro Bpeaa.

TeopeTnyeCckom OCHOBOW HaCTOSALLEro nccnenoBaHna aBnsaoTCca HaydHble Tpyabl C.H.
BayypuHa, A.A. Bnacosa, A.B. BopobbeBa, M.H. ManenHon n ap.

MpakTnyeckasa 3Ha4YMMOCTb NpPoBeAEeHHOro uccnegosaHnsa. Cogepxawmecs B pabote
MONIOXKEHUS, BbIBOAbLI U NpenioXXeHNsa MoryT 6bliTb MCMOb30BaHbl 415 AaJIbHENLINX

Hay4HbIX NCC/IeA0BaHN B 3TOM chepe, a TakKe B y4ebHOM npouecce npu nsy4eHunmn
ANCUNNVH, BKAKOYaOWmMX B cebs BONpOChbl KOMNEHCaLMM MopaJsibHOro Bpeaa.

CTpykTypa paboTbl obycnosneHa npegmMeToM, Lenblo 1 3agavYaMmu nccnengosaHua. OHa
COCTOWUT N3 BBEAEHUS, ABYX NaB, 3aK/JO4YeHUs, CNMCKa UCMNOJIb30BaHHbIX UCTOYHUKOB U
MPUIOXKEHUN.

1. OOW,an XxapaKTepucTuKa rpa>kAaHCKo-npaBoOBoOro
MHCTUTYTA MOpaJZibHOro Bpeaa

1.1. Actopuieckoe pa3BuTue U COBpeMeHHoe
COCTOSIHUE UHCTUTYTa KOMMNEeHcaluum MoOpaJZibHOro

Bpena



B oTe4yecTBEHHOM NpaBe MHCTUTYT KOMMNEHCauMn MopasibHOro Bpeaa npoLuén A0BOJIbHO
OJIMHHBIN NYTb, K COXaJIeHUto, He BCeraa no3nTuUBHbIN. K ero nosiBNeHnto Npeanochbiiku
BO3HUKAM ewwé B XV-XVI BeKax, HaynHasa ¢ cynebHumkos (1497, 1550 rr.) uapen MeaHa lli
n NeaHa IV. B 3Tux cyaebHnkKax nmerTcsa NoCTaHOBNEHNSA O B3bICKaHUKN «becHecTbsa»
(neHe)xHasa cyMMa B MoJsib3y NOCTpajaBLllero, pasMep KOTOPOro 3asucena oOT ero
obuwecTBeHHOr 0 NosIoXKeHns 1 nosa).[1] AHanorn4Hoe peryanpoBaHnue AaHHOro BOrnpoca
Mbl OBHapyxunBaem n B YnoxeHun (1649 r.) uapsa Anekces Mnxamnnosuya, 4To
npuMeyaTenbHO, B Y/IOXKEHUN TOYHO onpenenéH pa3Mmep KoMneHcaummn 3a «becyectoe»
INLAM B 3aBUCMMOCTUN OT 3BaHUSA, obuTtaHua (ropof, ceno), NpuHagIex HoCTu K
OYXOBEHCTBY.

MpaBuaamMu, CoOrnacHoO KOTOPbIX B3bICKMBaNM 3a «becyecTbe» T.e. 3@ HapyLueHne
(Pn3n4eCKOro n AyxXoBHOro A0CTOAHUA YesioBeKa pykosoacTeBoBanuchk 1 B XVIIl Beke. lNpwn
MNeTpe | 3TK npaBuna 6bIIM AONONHEHBI 3aKOHaMK 06 oCKoOpBNEeHNN YeCTn (BOUHCKUNA 1
Mopckon YcTaB n MaHudect EkatepuHsbl Il «O noeanHKax»), MOTOM BCE 3TO NepeLusio B
CBopf rpa)k4aHCKMX 3aKOHOB. A 3aTeM ocsiabna rpaHb Mexxay KjaccaMu U COCNIOBUSAMU U
BO3HarpaxxaeHue 3a «becyectbe» NOTEPASIO MMEBLLUEECH 3HAYEeHMe, U CTala ucyesaTb,
B3aMeH 6binn n3gaHbl cyaebHblie ycTasbl.[2]

Bonpockl Bo3MeLleHNa Bpeaa, T.e. 0 «Bpefe n ybblTKax», Kak 3TO YNOMUHAETCs B
3aKOHe, 0o 1917 roga perynmposasimcCb B COOTBETCTBUM C NpaBuMlaMnm 3aKoHa oT 21
MapTa 1851 roga. oesa koMmneHcauum MopasibHOro Bpena noasepriacb KPUTUKe Co
CTOPOHbI MHOIOYNCJIEHHbIX MPOTUBHUKOB, CCbIJIAJINCb Ha TO, YTO MOpaJibHbIN Bpen
OoLeHKe He NofaaéTcs, MPakKTUKN CTanu orpaHn4YnBaTb 3Ty 0bnacTb, paccMaTpuBanu
TOJIbKO CJ/ly4au, MMeBLUMe MeCTO NpUuYnHeHne MaTepuanbHOro epena. B Npa>kaaHCKOM
Kogekce 1922 roga BoobLle oTCYyTCTBOBAIM HOPMbI, MpeaycMaTpumBatone BO3IMELLEHNE
MopaJibHOro Bpefda. ickn Bctpevyanncb B cyaebHom npakTuke 20-x rogos, HO
TpeboBaHMA 0 BO3MELLEHMN MOPaJsibHOroO Bpeda B BUAE UMYLLLECTBEHHON KOMMeHcauum
He ygosneTBopsanunck.[3] N BoT B TedeHue 74 neT, ¢ 1917-ro no 1991 ropn, rpakgaHuH
Obl/1 NNWEH BO3MOXXHOCTU KOMMNEHCNPOBATb MOpaJibHbIN Bped, Tak Kak CHMTanocCh
HEeCoOTBETCTBYIOLLEN NPABOCO3HAHMIO N COLMANNCTUYECKOMY MNpaBy.

ObuwectBo npmnobpeno asa cnocoba 3aWNTbl TNYHBbIX HENMYLLLECTBEHHbIX NpPaB U
HeMaTepuanbHbIX 61ar - 3To Ny6/AMYHO-NMPaABOBOW M YaCTHOMNPaBOBOW. [epBbIn crocob
npeaycMaTpuBaeT WTpadHble CaHKUNN, MPUTOM WITPpadbl HAaNPaBAATCA B
rocyaapCTBEHHbIN BooXKeT nan Haka3aHue 6onee ctporoe. OH NPUCYLL, YrONIOBHbIM
MPaBOOTHOLLUEHUSAM U KOHKPETHbIe 06LeCTBEHHbIE OTHOLLEHUS ABNAITCSA 0O bEKTOM
rnocsiratesnbCcTBa. BTopon - YacTHONPaBOBOW CNOCOD, KOTOPLIN NpeaycMaTpmueBaeT
KOMMeHCaLmnio MOpasibHOro Bpeda B MoJib3y AMLUA HEMOCPEACTBEHHO. TO XapaKTEpPHO



rPa>KgaHCKNUM N TPy AOBbIM MPaBOOTHOLWEHNAM. [TpuMedaTenbHbIM 06CTOATENBCTBOM
SABNAETCA TO, 4TO Aena (kneeseTa n ockopbneHune), KoTopble 3almuatoTca nybamyHo-
npaBoBbIM cNocobom, Bo3byxaatoTcs TONbKO Mo »anobe noTepnesLlero, T.e. OTHECEHbI
K AenaM YaCTHOro o6BMHeHUS.

Taknm obpa3om, KaTeropms MopasibHOro Bpefa B 0Te4eCTBEHHOM MpaBe sABNseTCs
OTHOCUTESIbHO HOBOW U O04eHb BocTpeboBaHHON. Bcerga BO3HMKaAN KU 40 CUX NoOp
BO3HMKaAOT npobsemMbl KOMANEHCaUMM MOPasibHOIro Bpeaa, NPUYNHEHHOI 0 rpa)KAaHuHY.
He BbipaboTaH YETKMUN MeXaHWU3M ero KOMMneHcaunm, OTCYyTCTBYIOT 3aKpenaéHHble
npaswia onpeneneHns ero pasmMepa. He ToNbKO rpa>kgaHckas, HO N YroJI0OBHO-
npoueccyanbHas chepa ocTaércsa 6e3 4OCTaTOYHO NPMEMSIEMOro MexaHu3Ma
KOMNeHcaunn MmopanbHoro spega. C npmuHaTnem B 1994 roay nepson 4yactu[4], a B 1995
rogy BTopon 4actu K PO[5] npobnemsl, cywecTBytowmne npobaembl NOSHOCTbIO HE
YCTPaHEHbI.

CynebHble peleHmnsa XxaoTuYHbl N pa3po3HeHHbl. MNneHym BC PO oT 20 gekabpsa 1994 r.
Ne10[6] 0bcyann n pasbACHUI HEKOTOPbIE NPobaeMHbIe BONPOChH KOMMNEHCaLnm
MOpPaJIbHOro Bpeda M CMbIC/1 CAaMOro NOHATUSA «MOpPaibHbIN Bped». NNeHyM oTMeTWU, 4TO
OFPOMHOE KOJIMYECTBO 3aKOHO4ATe/IbHbIX aKTOB, BBEAEHHbLIE B AENCTBNE B pa3Hble
CPOKW, IBNSETCHA NMPUYMNHOW, KOTOpas nopoxxaaeT npobnemsl B peryampoBaHum
OTHOLUEHWWN, CBA3aHHbIE C MPUYNHEHNEM N KOMMEHCaL e MopasibHOro Bpena.

Y4yuTbiBas 3Ty OCHOBHYIO NPUYMHY, 4TObObl 06ecnevynTb NpaBUJIbHOE N CBOEBPEMEHHOE
pa3pelleHune crnopa, cyay HeobxoamMmo BbIICHUTb XapaKTep BO3HUKLLNX
B3alIMOOTHOLLUEHWNI CTOPOH Cropa, HOPMbI MpaBa, pPeryampytolime BoO3HUKLINE
OTHOLUEHUNSA, YCTAaHOBJIEHA JIN OTBETCTBEHHOCTb NPUYNHUTENS MOpPaJibHOro Bpeda no
KOHKPETHOMY, pacCMaTpMBaeMoOMy CY[OM BUAY MPaBOOTHOLLUEHW, BPeEMS BCTYMNJIEHUSA B
CUYy HOPMATUBHOIO aKTa, KOTOPbIA NpefycMaTpMBaeT NOPALOK U yCI0BUSA
KOMTMeHCaL M MopaJibHOro BpeAa B Takux CJlydasaXx U BpeMs COBEpPLUEHUS OEACTBUN,
KOTOpble MOBJIEKN NPUYMHEHNE MOPaIbHOrO Bpeaa.

Takxe cyay HeobxoaMMo yCcTaHaBAMBaTb, NOATBEPXXAAETCA /N haKT MPUYNHEHUS
HPaBCTBEHHbIX NN PU3NYECKUX CTPafaHUA NoTepnesBLleMy, eciv NoOATBEP)XOAETCS, TO
4yeM UMEHHO, KakKne nepeHeceHbl CTpadaHUs, KaKUMU OEeNCTBUAMN U MPU KaKNX
obcToATenbcTBax 6blIM OHM HaHECEeHbl, yCTaHaBAMBaTb CTEMEeHb BUHbI MPUYNHUTENS
BpeAa, KakoBa CyMMa KOMMeHCaLMN Mo OLLEHKE NOTepneBLIEero, eCTb N Kakne-nnbo
Apyrve obCcToATeNbCTBA, KOTOPbIE UMEIOT 3HAaYEHNE OJ1 BEPHOI0 pa3peLleHns
paccMaTpMBaeMoro crnopa.



1.2. NMMoHATUME MOpaNILHOIO Bpena B rpa>kAaHCKOM
npaBe Poccum

Honroe BpemMsa B pOCCUNCKOM 3aKOHO4ATeNbCTBE (DaKTUYECKMN OTCYTCTBOBAJIO MOHATHUE
MOpaJibHOro Bpena. EgnHcTBeHHaa HOpMa, U3 KOTOPOM MOXXHO Oblf1I0 BbIBECTU
cofep)xaHue Ha3BaHHOW NMPaBOBOW KaTeropumn, cogep»xanacb B cT. 131 OcHoB
rpa>ka4aHCcKoro 3akoHogaTesnbcTBa Coto3a CCP n pecnybnnk 1991 r.[7], cornacHo
KOTOPOM NOoA MOpasibHbIM BPpeAOM MOHUMANUCh «PU3NYECKNE NN HPABCTBEHHbIE
cTpagaHusa».

AHanorm4HolM obpasom cogep>kaHne NOHATUS MOPaJIbHOro Bpeda paCcKpbiBaeTCH B
HacToslwee BpeMsa B CT. 151 K PO.

Mpwn 3TOM noaobHasa NakKOHMYHOCTb 3aKOHOA4aTEeNs nopoauya pa3JindHblie TOJIKOBaHUA
pacCMaTpnBaeMOIro NOHATUA B }OpI/I,EI,I/I‘-IeCKOVI JNINTEPATYpPE.

Tak, A.A. Bnacos nog MopaJsibHbIM BpeOM NOHMMAaET NMPUYUHEHHbIN (DU3NYECKOMY NunLy -
He3aBUCMMO OT YMbIC/a (BUHbI) - HpaBCTBeHHbIN yuwepb. Yuwepb BbiparkaeTcsa B
YHU>XXEHUU ero 4yBCTB, COCTOUT B CO34aHNM Y NOTepneBLlero HeraTUBHbIX OLLYLLEeHUA n
SMOUUN (HPABCTBEHHbLIX MepeXXnBaHUW, CTpadaHUN) 1 BJieYeT HeraTuBHbIE NOC/IeACTBUSA
ON191 ero NCUXMUKU, HOCUT HEMaTepualibHbIA XapakTep onocpenoBaHHO (Yepes co3HaHue),
NPUYNHAET TakXxe U pusnyecknm spen». NMpm 3ToM ydyeHbI YCJI0BHO BblaeNnseT ABa BUAA
HPaBCTBEHHOI0 Bpea: He CBA3aHHbIN U CBA3aHHbIN C PU3NYECKUM CTpadaHnem (B
3aBUCMMOCTU OT TOr0, COOTHOCUTCH WIN HET hu3mndeckoe CcTpadaHne C HPaBCTBEHHbIM
rnepexxmnBaHmem).[8]

.. FTopweHKOB onpenenseT MopasbHbI Bpef Kak HebnaronpmnsaTHble NOCNeaACTBUSA
NnpaBoOHapYLLUEHMUs, NpeTepneBaemMble JINLOM B BUAE PU3NYECKUX, MCUXNYECKMNX
CTpadaHUiA, HPAaBCTBEHHbIX NMEPEXMNBAHMI, COLUMANBHOIO ANCKOMAOPTA, a TaKXe
ynyLeHHOW BbIFroAbl U AOMNOJIHUTESIbHbIX PACX0[A0B Kak C/eACTBMS NPSMOro uan
KOCBEHHOI0 YMaJIeHNSl HeMMYyLLLeCTBeHHbIX 6nar».[9]

C.A. bendaukuH B cBOEN MOHOrpadum oTMedaeT, 4TO Nog MopaJibHbIM BpenoM
MOHNMAKTCA CTPAaLAHNA N NINLLEHNA (PU3NYeCcKne N HpaBCTBEHHbIE, MPUYNHEHHbIE
rnoTepnesLIeMy HeNMpPaBoOMepHOW 0eATe/IbHOCTbIO Ae/IMHKBEeHTa».[10]

EcTb 1 6osee y3kue onpeaeneHns MopasabHOro Bpeaa, KoTopble AaloTCa YYeHbIMU,
3aHUMALLVMMUCS OTAESIbHBIMY acneKTaMn 3alNTbl IMYHbIX HEUMYLLIECTBEHHbIX MNPaB.



Hanpumep, C.B. HapwxHuin, nsydasa npobsemMbl KOMNeHcaLnm MopasbHOro speja B

YroJI0BHOM Cy4OMpPOU3BOACTBE, MOHMMaeT nog MopaJibHbIM BpeaoM hnusnveckmne u

HPaBCTBEHHbIe CTpafaHuA, UCMbITbIBaeMble rpa)kAaHaMy B CBSA3UN C COBEPLUEHHbIMU
NMPOTUB HUX OeAHUAMN, nMpecsiefyeMbIMN Yro0BHbIM 3aKOHOM».[11]

Kak BMOHO, B LIe/IOM y4YeHble-rpa>kaHoBeAbl N NPOoLEeCcCYasIMCTbl AaloT onpenesieHne
MOpaJibHOro Bpena, onnpasacb Ha nosioxkeHus cT. 151 N'K PO, HO C y4eTOM KJ1H04YEeBbIX
MOHATUI NCUXONIOTNN N OTPAC/EBbLIX IOPUANYECKUX HayKa. [1py 3TOM MOXXHO YBUAETb,
4TO MHOIrMe nccsiegoBaTes v roBopsT O HEYAAYHOCTU caMon (POPMYJIMPOBKN «MOpPaJIbHbIN

Bpen».

B yacTtHoCTH, B.B. Haraes npegnaraeTt 3aMeHNTb NOHATUE «MOpaJibHbIN Bpea» Ha
TepMUH, ncnonbsyemsin B CLUA n BennkobputaHum, - «nNCUX0N0Orn4eckum spes»,
oTMe4as, YTO NCUXOJIOrNYeCKUin Bpen - 3TO Pn3NYeckKne n ncnxmyeckmne ctpagaHua.[12]

OfOHaKo 4Yalle BCero B opnanyeckon nutepaTtype BCTpeyaeTcs npeasioXeHme 3aMeHnTb
TEPMUH «MOpaJibHbIN Bpea» KaTeropuen «HemmyLeCcTBeHHbI Bpea». O6 aToM
aprymeHTmposaHHo nuwyT M.H. ManeunHa, H.B. Ky3HeuoBa, E.1. Peabko[13] n ap.

KpuTnyeckun oueHmnBasa nogobHble npensiodXeHus, XxoTenocb Obl OTMETUTHL ClieflyioLLee.
Copep>kaHue NOHATUA «MOpasibHbIN Bpea» Hepa3pblBHO CBA3aHO C NpobnemMon 3alnThbl
TaKUX HeMaTepuanbHbIX B1ar, Kak XWU3Hb, 340pPOBbE, AefioBas penyTaumsa n ap. Mpw
3TOM Mo MOpasibio TOJIKOBbIE C/IOBApU PYCCKOro si3blka MOHUMAaOT «rnpasuna
HPABCTBEHHOCTMU», CaMy HPaBCTBEHHOCTb.[14] HpaBCTBEHHOCTb, B CBOKO 04Yepenb, - 3TO
«rpasuna, onpegensoLline nosefeHne - AyxoBHble N AyLIeBHble Ka4eCcTBa,
HeobxoOnMble YenoBeKy B 00LLEeCTBe, @ Tak)Xe BbIMOJIHEHVE 3TUX NPaBuJl, NoBeaeHne».
[15]

Taknm 06pa3oM, TEPMUH «MOpPabHbIN» OENCTBUTENBHO OTChIJIAET K MOHATUIO JINYHbIX
HENMYLLLeCTBEHHbIX NpaB, HEMaTepuasbHbiX 6/1ar 1 HeMMyLLECTBEHHOM Bpeae Kak
nocnenCcTBUM HapyLleHNa Ha3BaHHbIX NpaB 1 6nar.

OfOHaKo B C/ly4ae 3aMeHbl TepMUHa «MOpaJibHbIA Bpea» HeMMyLleCTBeHHbIM Bpe4oM B
rpa>k4aHCKOM 3aKoHOLaTes/IbCTBE MOABUTCA ABa BapuaHTa Takoro Bpeaa, Maso
COOTHOCUMbIMN Mexay cobon: COBCTBEHHO HEUMYLLLECTBEHHbIV Bpen, KOTOPbIN
TPaKTyeTCs B rpa)KAaHCKOM 3aKOHOAaTeNIbCTBE Kak yMajleHne HeMaTepuabHblx bnar, o
yeM rosoputca B €T. 150 MK PO, n HenmyLLLeCTBEHHbIN Bpen B BUAe (pusn4eckmnx u
HPaBCTBEHHbIX CTpafaHUN. DTOT apryMeHT BbiCKa3blBasics U B Tpydax A.M.
dpLoeneBcKoro, 3aHuMatuerocs npobsemamm KoMneHcaumMm MopasibHOro Bpea.[16]



Takum obpa3om, NpeacTaBaseTCs, YTO KaTeropusi «MopaJsibHbll Bpen» 4OCTaTOYHO YEeTKO
OTpa>kaeT CYLHOCTb pacCMaTPUBAEMOro NOHATUSA 1 He TpebyeT yToOYHeHMS.

ONnsa yaCHEeHMA CMbIC/ia NOHATUA «MOpaJibHbIN Bpen» creayeT obpaTuTbhbCa K
nosioxxeHnam n. 2 lNMoctaHosneHue MNneHyma BepxosHoro Cyna P® o1 20.12.1994 r. Ne 10
«HekoTopble BOMNPOChI MPUMEHEHNS 3aKOHOA4AaTe/IbCTBa O KOMMNeHcauuym MopasibHOro
Bpena». B HeM gaeTcs TONIKOBaHME MOPasibHOro Bpeaa Kak HPaBCTBEHHbLIX UN
dhur3nYecKnx cTpadaHni, NPUYNHEHHbIX AencTBusamMmn (besgencTemem), NnocararOWMMm Ha
npuHagiexawme rpa>KaHnHy oT POXXAEHUA UKW B CUJTY 3aKOHa HEMaTepuasbHble
6nara ()KuU3Hb, 340pOBbe, LOCTOMHCTBO JIMYHOCTU, AeNI0Bas penyTauuns,
HEeNPUKOCHOBEHHOCTb YaCTHOW XXWU3HW, JINYHAA U CEMenHaa TanHa v T.n.), naum
HapyLwalownMn ero JIMYHble HeMMyLLEeCTBEHHbIE NpaBa (NMpaBo Ha NOJIb30BaHNE CBOUM
MMeHeM, NMpaBo aBTOPCTBA U ApYyrne HemmyLleCTBEHHbIE NpaBa B COOTBETCTBUU C
3akKoHaMun 06 oxpaHe nNpaB Ha pe3ynbTaTbl UHTENNEKTYasIbHOW AesTenbHOCTN) Nnbo
HapyLwanwnmMmn nMmyuleCTBeHHble npasBa rpakaaHunHa.

B cT. 151 TK PO cka3zaHO, 4TO MOpasibHbIN Bped NPUYNHAETCA AENCTBUAMUN, KOTOpPbIE
HapyLaT JIM4YHble HeMMYyLLLeCTBEHHbIE npaBa MO0 NocAralT Ha NpuHaanexxawme
rpa>xgaHuHy gpyrue HematepuaibHble 61ara, «a Tak>xe B pyrux ciay4dasx,
npenycMoTpeHHbIX 3aKOHOM». TakuMm obpa3oM, npuBefeHHas CTaTbd HOCUT 0bLwLKni
XapakKTep 1 He onpefenseT nepevyeHb cay4vaes, NPU HACTYMNEHUN KOTOPbIX MOXXHO
rOBOPUTb O HANU4YUM CTPadaHNM y nuua-notepneswero. O4HaKo NpUMepHbIN NepeYveHb
Takux cily4aeB cooepXxuTtcsa B ab3aue BTOpOM M. 2 Ha3BaHHOrO Bbilwe MNocTaHOBEHUSA
NneHyma BepxosHoro Cyna PO.

HpaBCTBEHHbIE NMepeXXnBaHUsa MOryT ObITb CBSA3aHbI, BO-MePBbIX, C yTpaToun
POOCTBEHHNKOB, BO-BTOPbIX, C HEBO3MO>XHOCTbIO MPOAO/IKATb aKTUBHYO 06LLECTBEHHYIO
YXW3Hb, MoTepen paboThl, B-TPETbUX, C PAaCKPbITUEM CEMENHOWN, Bpa4ebHOM TalHbI, B-
yeTBepThbIX, C PpacrnpoCcTpaHeHNeM He COOTBETCTBYIOLWUX AeNCTBUTENIbHOCTU CBEeAEeHUN,
nopoYalLmx 4YeCTb, JOCTOMHCTBO WM OeN0BYI0 pernyTaunto rpa>KjaHuHa, B-naTblX, €
BPEMEHHbIM OrpaHNYEeHMNEM NN NNLLEHNEM KaKux-N1mbo npas, U, HAKOHeL, B-LUeCTbIX, C
husmyeckon 60610, CBA3AHHON C NPUYNHEHHBIM YBEYbEM, NHBLIM NOBPEXAEeHNEM
300poBbsa NMbo B CBA3KM € 3aboneBaHmMeM, NepeHeCceHHbIM B pe3ysibTaTe HPaBCTBEHHbIX
CcTpagaHum n ap.

Takum obpa3om, NpaBoBas NpmMpoaa MOpasibHOro Bpeaa Bblpa)kaeTCs B ero
HeMaTepuanbHOM XapakKTepe, CefylLlweM N3 HapyLeHns nocpeacTtsom
COOTBETCTBYOWMUX AencTBuUn (6e30encTemns) BAHOBHOMO LA HEMaTepUasabHbIX, JINYHbIX
HeMMYyLLLEeCTBEHHbIX MpaB NnoTeprnesLlero.



BmecTe c TeM xoTennocb 6bl OTMETUTbL N3BLITOYHOCTbL ONpeaesieHns MopaJsibHOro Bpeaa
yepes umanyeckmne nam HpaBCTBEHHbIE CTPadaHUSA, MOCKOJIbKY «CTpagaHue»
MOHUMAETCH IMHIBUCTAaMUN Kak «(punsnyeckas nam HpaBCcTBeHHasa 60/b, MyvyeHune».[17]
OTcioga cnefyeT, 4YTo onpeneneHne «pusnyeckne nam HpaBCTBEHHbIE CTpadaHNS»
SABNAETCA TaBTOJIOrNYHbIM U HE COOTBETCTBYIOLLMM NMpaBmniaM COBPEMEHHOIO PYCCKOro
A3blKa.

Ncxops n3 BCcero BbILWEN3NIOXKEHHOINO, MOXKHO NMPeasioXuUTb cefylulee onpeneneHme
MOpaJibHOro Bpeda: 3To PU3NYEeCKNUN NN HPABCTBEHHbLIN BpeL, MPUYNHEHHbIN
nencrtemamm (besgencrTemem), NOCAraloLWLMMN Ha NpUHagaeXxawme rpaxAaHuHy oT
POXAEHNSA NN B CUY 3aKOHa HEMaTepuaabHble 6aara nan HapyLaLwWwnUMmM ero JINYHble
HeMMyLLLeCTBEHHbIE NpaBa.

CooTBeTCTBEHHO, ab3au nepsbin cT. 151 'K PO npennaraeTcsa N3J10KNTb B cleaytouen
pefnakunmn: «Ecnu rpaxgaHuHy npu4YnHeH MopasbHbI ((PU3NYECKUA NN HPABCTBEHHbIN)
Bpen OENCTBMAMU, HApPYLLAOLWMMKN €ro JINYHble HEMMYLLLECTBEHHbIE NpaBa nbo
nocAraloLWnMN Ha NpUHaanexxawme rpaKgaHnHy HemaTepuasbHble 6nara, a Takxe B
OpYyrux cnyyasx, npeayCcMoOTPeHHbIX 3aKOHOM, Cy, MOXKEeT BO3JIOXKUTb Ha HapyLumTens
0643aHHOCTb OEeHEeXXHOW KOMMEeHCaLMUnM yKasaHHoOro spega». NpennioxxeHHas
hopMyNMpoBKa ABISAETCA KOPPEKTHOW C TOYKU 3pEHUSA IMHIBUCTUKN U COOTBETCTBYET
MOJIOXKEHUAM LENCTBYIOLLEro rpa>K4aHCKoro 3akoHoA4aTesIbCTBa, YYMUTbIBas NOJI0XKEeHUS
CT.CT. 150, 151 'K P® » Ha3BaHHOro Bbiwe lNocTtaHoBneHUs NneHymMma BepxosHoro Cyaa
POD.

1.3. OOwme yCcnnoBMA HACTYNJIEHUA OTBETCTBEHHOCTMU
3a NpUYUMHEHUe MopaJibHOro Bpeaa

[OBOPS O BO3MELLEHMN MOPAJIbHOIr0 Bpeaa, Noapa3yMeBaeTCs Ham4mne ocobbix
YyCJI0OBUSX OTBETCTBEHHOCTM 3a NPUYMHEHNEe MopaibHOro Bpeaa. CucteMaTnieckui
aHa/IN3 NOHATUS MOpPasibHOrO Bpeda NMo3BoJiseT chopMynMpoBaTh Caeaytolme yCoBUS:

- HaJin4me CTpa,EI,aHVIVI - MOPaJiIbHOIo Bpeda Kak rnocsencrenga HapyLieHunAa an4YHbIX
HeEUMYLLUECTBEHHbLIX MPaB NJIN NMOoCAraTeJ/IbCTBa Ha UHble HEMaTepUaJibHbIE bnara;

- HEMpaBoMepHble AencTeuna (bes3nencTens) NPUYNHUTENS Bpeaa;

- NIPUYMHHAA CBA3b MeXAy HeENpaBOMEPHbLIM AencTemem (bezgencTemem) n MopasibHbIM
Bpenom;



- BUHa NPUYNHUTENN Bpena.[18]
Llenecoobpa3Ho pacCMOTPETh Kaxkaoe 13 ycnoBuin 6onee noapobHo.

N3 nonoxxeHuin cT.c1.151,1099 'K PO cnepyeT, 4TO MOpasibHbIN Bpen, MPUYNHEHHbIN
nencrtemamu (besgencrtemem), HapyLaLWNUMN NMYLLLECTBEHHbIE NpaBa rpakaaH,
MoAJIEXKUT BO3MELLEHMNIO INLWb B C/y4Yaax, NpAMO rnpefyCcMOTPEeHHbIX 3aKOHOM

CornacHo cT. 151 'K P® BO3MeLleHMe MOpaJibHOro Bpefa rnpegycMoTpeHo B Ciydae,
€C/IN HapyLUEeHbl INYHbIE HEMMYLLIECTBEHHbIE NpaBa N1Mb0 coBepLleHbl AENCTBUS,
nocsaratoLwne Ha NpuHaanexalme rpaKgaHuHy gpyrve HemaTepuanbHble 6nara, a
TakKXXe B OpYyrux ciay4dyaax, npeaycMoTpeHHbIX 3akKkoHoM. CtaTbda 1099 MK PO,
yCTaHaBAMBatoLas obLme NoNoXKeHN BO3MELLEHNA MOpaJibHOro Bpena, npu
ornpenesieHNn 0OCHOBaHUA M pa3Mepa Takoro BO3MeLLeHUs OTCbIJIaeT K NpasusiamMm,
npeaycMoTpeHHbIM rnason 59 n c1.151 FK PO.

Takum obpa3om, MOpasbHbIN Bpead, NPUYNHEHHbIN aencTenaMn (besnencrtemem),
HapyLlaloWnUMn nMyuLecTBeHHbIe NpaBa rpakaaH, NoOA/IEXUT BO3SMELLEHUIO JINLLb B
cnydasx, NpsaMo NpefyCcMOTPEHHbIX 3aKOHOM.

BTopbiM yCN0OBMEM OTBETCTBEHHOCTU ABNAETCHA MPOTUBOMNPABHOCTb AENCTBUN
(bespencTeun) NpUUYNHNTENA Bpeda.

MopanbHbI Bped MOXeT CTaTb C/ieACTBMEM KaK OeNnCTBusA, Tak n 6esnencrems, To eCTb
He TOJIbKO aKTUBHOI0, HO 1 MAaCcCUBHOIO NoBefeHns. YeTkoe yKasaHMe 3aKoHa Ha
BO3MOXXHOCTb BO3MELLEHNSA MOPaJZiIbHOro Bpena, NnpuiYnHeHHoro 6esgencTemnem,
0CcobEeHHO Ba)KHO A8 NMpPaBUIbHOro NoHMMaHusA N.1 ¢1.151 FK PO.

Moa MopanbHbLIM BpeaoM cileayeT NOHUMaTb TOJIbKO HPpaBCTBEHHbIE (AYyLUEBHbIE)
CTpafaHus, TO eCTb HapyLwlaluwme ncmxonormyeckoe baaronosayyme nM4HOCTU
oTpuuaTesibHble 3MOLNOHaJIbHbIE NEepeXXnBaHNA[19].

TpeTbe ycnoBue - Hasi4me NPUYNHHOW CBSA3M MeXXay HenpaBOMEPHbLIM AeNCTBUEM U
MoOpaJibHbIM BpeaoM. OHO 03Ha4vaeT, 4TO NMPOTUBOMPABHOE AENCTBME AO0JIKHO BbITb
HeobX0AMMbIM YC/IOBUEM HACTYMNEHNA HEeraTUBHbIX MOCNEACTBUN B BUAE PUINYECKNX
NN HPABCTBEHHbLIX CTpadaHun. HenpaBoMepHoe aesHmne A0/HKHO BbiTb rn1aBHOMN
MPUYNHON, C HEN3BEXXHOCTbLIO BAEKYLLEN NMPUYNHEHNE MOopaJibHOro Bpena. OgHako
Han4me NPUYNHHON CBA3MN He BCerga J1Ierko yCTaHOBUTb.

Cnepywowmm n ogHNM 13 oba3aTenbHbIX yCJ'IOBI/IVI HacCcTyrnjeHna orBeTCcTBeHHOCTW 3a
NnPUYNHEeHNne MopasibHOro Bpena ABAdeTCA BUHa NpudnHmnTend. IckayeHmne CoCcTaBnsAaoT



cnyyaun, NpsiMO NpenyCcMOTPEHHbIEe 3aKOHOM, @ UMEHHO:

- Bpen npuninHeH XmM3sHum njinm 3400p0BbiO rpa>XagaHmMHa NCTOYHUKOM MOBbILLUEHHOW
OMacHOCTH;

- Bpen NpuUYnHEeH pacnpocTpaHeHNEM CBEAEHWIN, MOPOYaLLMX YECTb, [OCTONHCTBO U
nenosyto penyTtauuto (cT. 1100 MK PO);

- Bpea NpUYNHEH rpakJaHnHy B pe3y/ibTaTe ero He3aKOHHOIr0 OCYXKAEeHUS, HE3aKOHHOI 0
NPUMEHEHMNS B Ka4eCTBE Mepbl NMpeceyeHns 3aKJIYeHns Nod CTPaXKy Uan noannuckn o
HeBble3le, HE3aKOHHOI0 HaJI0XKEHMS aAMUHUCTPATUBHOIO B3bICKAHUA B BUAE apecTa
UM UCnpaBuTeNbHbIX paboT.

NTak, nogBoasa ntor, MOXXHO OTMETUTbL creaytowee. Mo obwmm npasuiam 06583aHHOCTb
BO3MELLEHNS Bpeda HacTynaeT Npu OAHOBPEMEHHOM HaJIM4YUN HYeTbipex yCa0BUN,
O[HAKO, YTO KacaeTCs BO3MeLleHUa MOpasibHOro Bpeaa, uMeeTcsa psan ocobeHHoCTeNn.
MNpwn ycTaHoBAEHUN (haKTa HaIM4YMa MOpPasibHOro Bpeaa Heobxoanmo onpenennTb
NCTUHHBbIN XapaKTep B3aMMOOTHOLLEHNN CTOPOH, NpeaycMaTpmuBaeT N 3aKOH
KOMMNEeHCcaumno B ToM nmbo nHom cnyyae. NpoTUBONPaBHOCTb 3aKJIl0YAETCS B HapyLUEHUN
HOPM 3aKOHa, HeMaTepuasbHbIX NpaB 1 61ar, KoTopas MOXXET Bblpa)KaTbCH Kak hopme
AKTUBHbIX OENCTBUN, TakK 1 be3gencTens. NpuUYNHHO-CNeaCcTBEHHAsa CBA3b A0/XKHa BbITb
HenocpencTBeHHON N NMPsAMON. Hann4me BUHBbI HE ABASETCA HeOBXoANMbIM YC/I0BNEM
BO3MeLLeHNsa MOpasibHOro Bpeaa.

2. MopapoK KOMNEeHCcauum MOpaJsIbHOro Bpeaa:
npo6snemMbl NPaBOBOro peryJmpoBaHus

2.1. ObcToATEeNnbCTBA U KPUTEPUMU, BAUSAIOLLUE HA
KOMMNeHcauuio MoOpaJibHOro Bpeaa

MopanbHbIN Bped KOMMNEHCMPYeTCa NPUYNHNTENIEM NPU HAJIMYNN BUHbI MPUYNHUTENS.
OnHako, 3akoHOM (cT. 1100 MK P®) ycTaHOB/EHbI Cly4an, Korga MopaJsibHbl Bpe[,
KOMMNEHCNPYETCHA HE3AaBUCUMO OT BUHbI MPUYNHUTENS Bpeda B ClyYasxX ecnu:

- Bpen npmninHeH Xm3Hm m 30o0poBbio rpa>xagaHnMHa NCTOYHNKOM MOBbILLEHHOW
OMacHOCTH;



- Bpen NPUYNHEH rpa>kgaHWHY B pe3yJibTaTe ero HeE3aKOHHOI0 OCY)XAEHUSA, HE3aKOHHOI 0O
NMPUBJIEYEHNS K YITOJIOBHOM OTBETCTBEHHOCTWN, HE3AKOHHOI0 NMPUMEHEHNS B Ka4YecTBe
Mepbl MpecevyeHns 3aKJIYeHNs nNoa CTpa)Ky Uam Nnognmncku o HeBble3ae, He3aKOHHOro
Ha10XKeHNA aAMNHNCTPATUBHOIO B3bICKAHUS B BUAE apecTa Win UCnpaBuTeNbHbIX
paboT;

- Bpea NpUYnHEH pacnpoCcTpaHEHNEM CBeleHMn, MopoYallmx YeCTb, JOCTOUHCTBO U
LEeNoBYyl0 penyTaunto;

- ad TakKXe B UHbIX CJlyHasaX, MpeayCcMOTpPeHHbIX 3aKOHOM.

Tak, Npu paccMoTpeHun gen cyay Heob6xoanmmMo yCTaHOBUTb Kak MUHUMYM clefytoLimne
OCHOBHbIE MOMEHTbI: CaM (haKT NPUYNHEHNSA Bpeda, LENCTBUA OTBETHYMKA (MPUYNHUTENS
Bpena), NPUYNHHYIO CBA3b MeXAy NPUYNHEHHBIM BPeAOM N OEACTBUSMU OTBETYMKA.

B topnanyeckon Hayke 6b1s10 BbICKa3aHO MHEHME O TOM, YTO MOJIOXKEHWUIA, KOTOPbIMU
cnefnyeT pyKOBOACTBOBATLCA CyAy Npu onpeneneHnn KoMneHcaumm MopasibHOro Bpeaa,
HeOoCTaTO4YHO, HECMOTPSA Ha TO, YTO COOTBETCTBYIOLLNX KPUTEPUNEB CYLLLECTBYET HE
MeHee NATHaAuaTW, @ UMEHHO:

1) nencTBUTENbHO NX ANLY NPUYNHEH MOpPanbHbIA Bpeq (husndeckme nnm
HPaBCTBEHHbIE CTpPaAaHUsN);

2) Kakne NMMeHHO CTpafaHuns 6blIn NPUYNHEHbBI NLY;

3) NPUYNHHOCEACTBEHHAA CBA3b MeXAY AeNCTBUAMN MPUYNHUTENS N MOPaIbHbIM
BpeaomM;

4) cteneHb PU3NYECKNX N HPABCTBEHHbIX CTPagaHun;

5) nHamBuayanbHble 0COBEHHOCTN M@, KOTOPOMY NMPUYNHEH MOPaJibHbIN Bpen;
6) cTeneHb BUHbI NPUYNHUTENSA Bpena;

7) B 4EM UMEHHO 3aKJl04aICb CTpafaHuUs;

8) Npun Kaknx obcToATeNnbCTBaxX MPUYNHEHbI CTPpagaHus;

9) haKT HapyLUEHNSA NNYHbIX HEMMYLLLECTBEHHbIX MPaB;

10) ob6bem cTpagaHun;

11) xapakTep CTpafgaHun;



12) TpeboBaHMA pa3zyMHOCTM;
13) TpeboBaHuMAa cnpaBegIMBOCTY;

14) KOHKpeTHble 06CTOATENBbCTBA, CBMAETENLCTBYIOLMNE O TAXKECTN NepeHECEHHbIX
CTpafaHui;

15) nHble 3acny>xmnearwme BHUMaHUAa ob6cToaTenbCcTBa (06CTOATENBCTBA, MMEtOWME
3Ha4YeHne gnsa gena).[20]

B NOMOSIHEHME K BblleyKa3aHHOMY, OTMEYaeTCs, YTO 3TN KPUTEPUN OTJIMYAIOTCS
HeonpeaeneHHOCTbIO 1 HEKOHKPETHOCTLIO, B CBSA3M C YeM He BblpaboTaHa
eanHoobpasHas NpakTMKa: CyObWl BbIHY)XAEHbl CAMOCTOATE/IbHO, UCX0As U3
cobCTBEHHOr0 NOHUMaHUA NpaBa, YoeXKaeHUn 1 XKN3HEHHOr0 ONbITa, oNpeaensThb
pa3Mep JeHe)XXHOoW KoMMNeHcaLuy MopaJsibHOro Bpeaa.[21]

Kak cnpaBepnmeo oTMeyvaeT WU.J1. MaporynoBa, npobnema onpeneneHns pasmepa
KOMMeHCaLnnm MopasibHOro Bpeda Bbi3blBAae€T Ha NpakTuUKe ocobble 3aTpyaHEHUS BBUAOY
TOrO, 4TO, Kak MpaBuIo, KaXKAbl YeNoBeK rnepeoueHnBaeT COBCTBEHHbIE CTpadaHUs, U
Mo3TOMY 3aBbllLlaeT CyMMYy, noasiexallyto koMmneHcauun. Cyn xxe, B CBOIO ovepenb, npu
y[0BJIeTBOPEHUN UCKOBbIX TpeboBaHU B 60JIbLUMHCTBE C/ly4aeB 3HAYNTEJIbHO CHUXKaeT
CYMMY UCKa, rnognexkallero yooBaeTBOpPeHunto.[22]

Mbl paspgensem MHeHue C.A. bensiukuHa, KOTOPbIV YKa3blBaeT, YTO eCan nopg,
BO3MeLleHNneM MOopasibHOro Bpeaa NoHMMaTb NpuBefeHne HapyLleHHoro bnara B
COCTOSIHME, B KOTOPOM OHO Haxo4uI0Cb A0 HapyLeHNs, TO MOpaJibHbIN Bpen,
HEBO3MO>XHO BO3MECTUTb. HeoCrnopnmbIiM B lIaHHOW CBA3WN ABJIAETCA TO, LEHEXKHOoe
BO3Harpa>kgeHne He MoXXeT BblTb COM3MEPUMBIM C TAXKECTbIO MPUYNHEHHOI O
MopasibHoro Bpena. OgHako, «<HEBO3MOXXHOCTb PeCTUTYUpOBaTb A1 NMoTepnesLuero,
YHUYTOXUTb A1 HEr0 NPUYNHEHHbIV MOpPasibHbIN Bpen elle He O3HavaeT, 4To
HEeMbIC/IMMO BO3MeLleHNne B MIHOM CMbICJIe, HEMbIC/IMMO Takoe y0BJIeTBOpPeHne, KoTopoe
MOrJ10 Bbl N C TOYKN 3peHnsA CyObEKTUBHON NOTepneBLLEero N C TOYKN 3peHns
00beKTMBHOM cyMTaTbCa 6onee nanm MmeHee LOCTaTOYHbIM BO3Me3aMeEM 3a MPUYNHEHHbIE
cTpagaHusa. Cnyxawuve obwmnm KputTepmeMm n MepuIoM LLeHHOCTEen U Npas - AeHbIM N
OOJKHbI U B L@HHOM CJly4Yae ABUTbCH CPeACTBOM yA0BJIeTBOPEHUA noTepneswero».[23]
KpomMme Toro, Kak crnpaBeasineo 3aMmedaeT A.M. DpaeneBckunin, «MatepuasibHas
KOMMNeHcauma 3a Nnpu4YnHeHne MmopasibHOro Bpeaa rnpmssaHa Bbi3BaTb MOJIOXKUTESIbHbIE
3MOLNK, KOTOPbIE MO Bbl MakCMMasibHO CriaguTb HeraTUBHbIE U3MEHEeHUs B
NCUXmnYeckom cpepe NMYHOCTU, 0OYyCII0BJIEHHbIE NepeHeCeHHbIMU CTPpadaHusaAMnN».[24]



B ctaTtbe 1101 'K P® 3akpensieHo, 4TO XapakKTep PU3n4eCKnx n HpaBCTBEHHbIX
CTpajaHun oueHNBaeTCs Cy0M C Y4eTOM (haKTUYeCKMX 06CTOATENbCTB, NMPU KOTOPbIX
Obl1 NPUYNHEH MOpPasibHbIN Bpen, U UHOMBUAYabHbIX 0COOEHHOCTen noTepnesLuero.

MHeHUs y4eHbIX OTHOCUTESIbHO HeOBXOANMOCTUN y4yeTa NHANBUAYAJIbHbIX 0cObeHHOoCTEeN
noTepresLlero rnpu onpeneseHnn pasmepa KoOMneHcaumm MopasibHoOro spea
OnamMeTpasibHO MPOTMBOMOJIOXKHbBI. 1o MHeHuo 2.11. FaBpunnoBa, pa3Mep KOMMeHcaunm He
[OJIKEH 3aBUCETb OT JINYHOCTHbIX 0COBEeHHOCTEeN NnoTepnesLlero, CTeNeHn ero
3MOLNOHaNIbHOCTU, YPOBHSA €ro CaMoOLLeHKK, nosa 1 T.n. ABTOP OTMeYaeT, 4To y4deT
WHAVBMAYaIbHbIX 0COBEHHOCTEeN NoTeprnesLwero Npun onpeaesieHnn pasMmepa
KOMMeHcauunm MopasibHOro Bpefa HapyllaeT NMPUHLNN paBeHCTBa MpaB rpakaaH v
NPUHLMN, FAacAWMN, 4TO «MPaBo eCTb NPUMEHeHne paBHoOro MmacwTaba K pasHbIM
NoOAM», N MOXKET NPUBECTU K OTCYTCTBUIO eANHO0Bbpa3HOro npMMeHeHus npaBoBbIX
HOpM. Takum obpa3oM, KOMMNeHcaunsa MOpasibHOro Bpeda 3a NCuxmyeckme cTpagaHus, K
npumMepy, Bbl3BaHHbIE LUPAaMOM Ha Hore OT ykyca cobakun, 0o/KHa ObITb 0AMHAaKOBOM Kak
ANS LA, KOTopoe 04eHb 3ab0TUTCA O CBOEN BHELLIHOCTU, Tak U ANa YeNoBeKa, KOTOoPbIi
He 04YeHb CUJIbHO 3TNUM 03aboyeH. ABTOPOM TakXXe OTMeYaeTCs, YTO B paBHON CTereHn
pasMep KOMMNeHCaunn He LOJIXKEH 3aBUCETb OT MNOBbILLEHHON 3MOLMOHAIbHOCTH
3CTPafHOro apTucTa (No CpaBHEHWUIO CO 3pUTesieM), XXeHLWMHbI (MO CPaBHEHUIO C
MY>XYUHOW) 1 T.4.[25]

Mo HaleMy MHeHMo, HeobXoAMMO NPUHUMATb BO BHUMAHUE TO, YTO Y pPa3HbIX N0aeln
MOTyT BbITb pasiMyHble PU3NYECKNE U HPABCTBEHHbIE CTPadaHNS, HanpaMyto
3aBUCSLLIME OT MoJa, YPOBHS Pa3BUTUS UHTENNEKTa, CaMooLeHKkn 1 T.n. Tak, T. byasikoea
B J@aHHOW CBA3M CMpaBea/IMBO OTMEYAET, YTO Npu ornpeaesieHNn OKOHYaTeIbHON CyMMbI
KOMTMEHCAaLN HY)XHO YYUTbIBATb UHAMBUAYaSIbHbIE 0COOEHHOCTN NoTepnesLUero.[26]

Ans 06beKTUBHOIoO peweHns Bonpoca KOMNeHcaLmum MopasibHOro Bpea BaXkHO U
HeobxooMMO y4nTbIBaTb He TOJIbKO BO3PacCT, COCTOSIHME 3[,0POBbS, YC/IOBUA XXU3HU U
MaTepuasibHOEe MoJIoXKeHNe noTepnesLlero, HO U Takue MHAMBUAYabHble 0COBEeHHOCTH,
KaK CTerneHb NCUX0I0rM4eCKOn BOCMPUUMYNBOCTN, UHTEHCUBHOCTb NPOTEKaHUS
MCUXNYECKMX NPOoLLeCcCcoB, TUM JINYHOCTU, LEHHOCTHO-MUPOBO33peHYecKasa N reHaepHas
XapakKTepucTumkKa JIMYHOCTU. Henb3Aa He cornacuTbcs ¢ MHeHnem WU.J1. Maporynosou
KOTOopas yKa3blBaeT, 4To AJ1a bonee TOYHOro y4eTa xapakTepa u cteneHn pusnyeckmnx u
HPaBCTBEHHbIX CTpagaHn noTepnesLero uenecoobpasHo NpmberHyTb K MomMoLm
MCUXOJIOrMYECKOM 3KCMepTU3bl, a He OrpaHNYMBaTLCA NOKa3aHNAMUN NoTepnesLlero, ero
BIM3KNX N 3HAKOMBIX, 3aKJIIOYEHNAMU MEeONLIMHCKNX SKCNEPTU3 N NHLIMU
AOKa3aTenbCTBaMu. [10 MHEHUIO aBTOpPa, TOJIbKO IKCMEePT-NCUXO00r, aHaNn3npys
KOHKPETHYIO JINYHOCTb NOoTepnesBLlero, Ha OCHOBE cneunanbHbIX 3HaHWN, crnocobeH



NpPaBWJIbHO ONPenesnTb XapakTep U CTeNeHb ero HPAaBCTBEHHbIX NEPEeXNBaAHUN.[27]

B naHHoWM cBA3K T.A. KopeHb yKa3blBaeT C/ieayoLWyo KlacCupukaumio kputepmes
onpeneneHns pasMepa KoMrneHcaunm mopanbHoro Bpena: 1) ocHoBHble (0bs3aTenbHbIE),
2) ponosiHuTeNnbHble (hakysbTaTMBHbIE). K NepBOW rpynne aBTOp OTHOCUT: @) XapakTep
pur3nyecknx n (Un) HpaBCTBEHHbLIX CTpagaHun; 6) cTeneHb BUHbI NPUYMHUTENSA Bpeaa,
Korga BMHa SBNSETCA OCHOBaHMEM KOMMeEHCauun Bpeaa; B) MHAMBMAOYasbHbIE
0C06EeHHOCTKN MOoTEeprneBLUEro; ) XxapakTep U CTeneHb NCUX0I0MMYeCKNX NocnencTBum
NMPUYNHEHNS MOpaJibHOro Bpena. Ko BTopown rpyrnne OTHOCATCS: a) counasnbHO-NpaBoBbIe
nocnencTema NpUYNHEHNs Bpeda; 6) xapakTepmcTuka NnpuYnNHUTENS Bpeaa; B) Lesb
NPUYNHEHNS Bpeda, eCc/in OHa NPUCYTCTBYET; ') MOTUBbI NPUYNHEHNSA Bpena.[28]

NMpencTtaBnseTCca NHTEPECHbIM To4YKa 3peHusa E.A. MnxHo, KoTopas BBOAUT O4NH obwmnin
KPpUTEPUN: TPYOHON3MEPUMBbIA SKOHOMMYECKNA yulepb. ABTOp OTMEYaeT, YTO peydb naeT
He 06 ynyLleHHONM Bbiroge, NOTEPSIHHOM 3apaboTke U Apyrmx NoAAaloWNXCS NU3MEPEHUIO
Belax (CoCcTaBNALWMX B HACTOM BUAE Bpe UMYLLECTBEHHbIN), @ 0 «roTepe nan
YMEHbLUEHUN NOTEHUMAIbHOW BO3MOXHOCTU 3apaboTaTb». MetloTCa B BUAY Cay4daun,
Korga noTepneswmnn He MOXKET UCMOJIb30BaTb CBOW NPUPOAHbIE PU3NYECKNE AAHHbIE,
WHTeNnNeKTyasibHble BO3MOXXHOCTW, CMOCOOHOCTM N TanaHTbl Kak abCTpakKTHO (Kak Mor
6bl ICNONb30BaTb BCE TO, YEM Odapwsia ero npupoaa, ntobon cpegHeCcTaTUCTUYECKNN
4yenloBeK), TaK N KOHKPETHO, MPMMEHSAS CBOWN BO3MOXXHOCTU U COCOBHOCTK B
npodeccrnoHanbHon chepe. MNMpn 3TOM OLEHKA BbllLleyKa3aHHOro KpUTepusa B paBHOWN
CTeneHn Ba)KHa Kak B C/ly4asiX, KOraa 4yenoBek TepseT 3Ty BO3MOXKHOCTb B pe3y/ibTaTe
HaHeCceHNs PU3NYeCKOoro yBeubs, Tak 1 B CJly4ae, Korga 3To Npou3oLwio B pesynbTaTte
yMasieHusa ero penyTtaymm NyTeM pacnpocTpaHeHUsa nopoYvalumx ceegeHnin.[29]

MNonaraem, 4TO KOHCY/IbTaUNa NN 3aKJII0YEHME NCUXO0Iora no aeslaM o KoMneHcauum
MOpasIbHOro Bpeda Morsm Obl 0OKasaTb 3HaYNTESIbHOE COAEeNCTBME Cyay Npu NX
pa3pelwleHnn. B naHHOM CBA3M NpeAcTaBAseTCcsa cnpaBeniuBbiM MHeHue T. BopoHL0BOR,
KOTOpas yKasblBaeT, YTO «MCKM O KOMMEHCaLMM MOpasbHOIro Bpeaa 3asaBasioTCs C
KpanHe HebpexxHo nogobpaHHOW AokKa3aTesibHOW Ba3on, 3a4acTyto Boobuie 6e3
[OKa3aTeNbCTB HPABCTBEHHbIX CTpagaHun. Cyn He Bcerga TpebyeT oT NCTUOB
[O0Ka3aTeNbCTB MOpPaJibHbIX CTpadaHU, AOKa3aTeNbCTB PacCTPONCTBA 340POBbA U T.A4.
NcTubl, Kak npaBuio, He obpallatoTCca 3a NOMOLLBIO K MCUXUaTpy Uianm ncuxonory. Hm
OAVH 13 BblLLENepevYNCciIeHHbIX CNeLManncToB He Bbi3bIBAETCH B Cy[ B Ka4yecTBe
3KCnepTa, cneymanncTa Uin KOHcybTaHTa. MNcnxonornyeckme BONpoChl Ham4vuns,
rnybuHbl Nan cTeneHn MopasibHOro Bpeda, a B COOTBETCTBUN C 3TUM U pa3Mep
KOMMEHCaLMnN B EHEXXHOM BbIpa)keHUun, CyaAbaMN peLlaTCs, Kak Npasuno,
NPOW3BOJIbHO U MO CBOEMY YCMOTPEHUI0. XOTH NOAFOTOBJIEHHOCTb IOPUCTOB B 061aCTU



NCcUXonorum 6eccriopHo Bo3pacTaeT, OHa BCe XKe OTCTaeT OT NoTpebHoCTH B
MCMNO/1b30BaHUMN NCUXOJIOMTMYECKNX 3HAHWI B YTOJIOBHOM U FPaXkAaHCKOM rnpoueccax. Het
rnyboKoro NoOHMMaHNS BHYTPEHHUX MCUXO0JIOFMYECKMX NPOLIECCOB, 3aCTaBASOLWMNX
YyenoBeka B cyaebHoM nopsgke TpeboBaTh crnaanTb «obuay».[30]

2.2. MeToauKa onpepnesieHUa pa3Mepa KOMNeHcauum
MOpaJiIbHOro Bpeaa

Ona onpeneneHnsa pa3mepa KoMneHcauum mopasabHoro epena A.M. SpaeneBckum Bbi10
BBEOEHO MOHATUE «MPE3IOMUPYEMbIN MOPaibHbIA Bpea», No4 KOTOPbIM MOHMMAlOTCSA
«CTpafaHus, KOTOpPble A0JIKEH UCMbITbIBATb HEKNI «CpeaHnin» 4yneH obuiectBa B
pe3ysibTaTe COBEPLUEHNS B OTHOLLEHNN HEro COOTBETCTBYOWEro NPOTUBOMPABHOIO
nesaHns».[31] HeobxoanmocCcTb BBEOEHUS MPE3YMMLUUN HAaNNYMa MOpaJsibHOro Bpeaa u
BO3/10’KEHNA BpeMeHn foKa3biBaHNA 0OpaTHOro Ha HapyLwmnTensa nogaepXXnBaeTcs
HEKOTOPbIMUN y4YeHbIMU. B 0Te4yeCcTBEHHOW HayKe BblN1I0 BbICKa3aHO MHEHME, YTO B
rpa>xa4aHCcKoM npase Poccunckon ®epepaunn 4encTeyeT npesyMmnumnsg MopasibHOro
Bpeda (yCTaHOBJIEHHas He 3aKoHodaTeneM, a cyaebHom npakTukon).[32] OaHHbIN
NpUHLMN MoXXeT 6bITb ChopMyMpoBaH cnenytowmnm obpasom: «Jlioboe pusmnyeckoe
N0, B OTHOLLEHUN KOTOPOro COBEPLLUEHO HEMPABOMEpPHOe aesHue (oencreune,
be3pencreume), NpM3HaeTCsa NoTepnesLwnM MopaJibHbIN Bped, eCai COBEPLUNBLUNNA
nesHne He fokaxeT obpaTHoe». OaHaKo, Kak NoKa3bliBaeT cyaebHasa NnpakTuKa
rnoTepneswnin, Tpedbyrwmn KoMNeHcauMm MopasibHOro Bpeaa, 40/KEeH AoKa3aTb, YTO
nepeHeceHHble M PU3NYECKNE N HPABCTBEHHbLIE CTPadaHUA - pe3ynbTaT
npaBoOHapyLUEHMS.

B paboTe «KoHLUenuus MopasnbHoro Bpeaa» A.M. SpaeneBckuin MpUBOANT COBCTBEHHYIO
MEeTOANKY ornpeaesieHns pasMmepa MopasbHOro Bpeaa. B ee ocHoBy 6blfla NocTaBsieHa
3aBUCMMOCTb pa3Mepa KOMMEHCALUW OT cTeneHn obLecTBEHHOW 0NacHOCTY
npecTynHoro gesHusa. [na onpeaeneHnsa pasmepa Noanexallero KoMrneHcauum speaa
6bln1a BBeleHa KaTeropus, Ha3BaHHas aBTOPOM «Ba3UCHbIN YPOBEHb», KOTOPbIN
npencTaBnseT cobo eanHULY BbIYUCTIEHUS, ONPENESIEHHYIO NCX0AS UX YPOBHS
CTpagaHUi, UCMNbITbIBAEMbIX MOTEPMNEBLUMM MPU NPUYMHEHUN EMY TSXXKOI0 Bpeaa.

Tak, K NnpuMepy, 3a NpUYNHEHVe TAXKKOro Bpefa 340P0BbI0 NpefycMmaTpuBaeTca 576
MunHumManbHbIX 3apaboTHbIX naaT (M31); pa3rnaweHne TanHbl YCbiHOBNEHUSA - 144 M3[T;
HapyLleHne TalHbl Nepennckn, TeneOoHHbIX NeperoBopoB N TenerpadHbiX coobieHnn
rpa>kgaH - 24 M3l1; HapyLweHne HeNpPUKOCHOBEHHOCTU XXuauwa - 18 M3M1; HapyweHune



HENMPUKOCHOBEHHOCTM YaCTHOW XWU3HU - 24 M3[ u T.n.

KpoMe Toro, aBTop npeasiaraeT obLiyto hopMyny OJ1S pacyeTa BO3MeLleHUs MOPasbHOro
Bpeaa:

KMB=dxf(v)xIxc(l—f)

roe: KMB - pasamep KoMneHcaununm AencTBUTEIbHOr0 MOpasibHOro Bpeaa;

d - pa3mep KOMMNeHcaLuum Npe3toMnupyemMoro MopasisHoro Bpeaa Aans «CpeiHero»
4esIoBEKa;

f (v) - cTeneHb BUHbLI NpuYnHNTEnsa Bpeda, npn 3tom 0 < f (v) < 1;
i - KOathhuumeHT nHamemayanbHbiXx ocobeHHoCcTen notepneswero, npn 3Tom 0 < i < 2;

C - KOOPPULUMEHT yyeTa 3aCNyKMBAOLWMX BHUMaHUSA PaKTNYECKUX 06CTOATENbCTB, NpU
om0 <cCc<?2;

fs - cTeneHb BMHbI NoTepneswero, npu 3ToM 0 <f < 1.[33]

C.H. Ba4yypuHbIM 6b1710 BbICKa3aHO Hecorsiacue C BbllleyKa3aHHON MmeToamnkon A.M.
dpaeneBckoro. ABTOPOM 0TMEeYanochb, 4To pa3paboTka Kaknx-nnbo cneumanbHbIX
MeTOoOUK onpenesnieHnsa pa3Mmepa KOMMNeHcaumm MopasbHOro Bpeaa npencrasnseTt cobon
YTOMUIO TOJIbKO JINLLb NOTOMY, YTO ONnpenesinTb TOYHbIV pa3Mep MOpasibHOro Bpeaa
HEBO3MOXXHO, AYyLIEeBHble CTpadaHUsa Heslb3s U3MePUTb B TOYHOM JEHEXXHOM
3KBUBAJIEHTE, PAaBHO KaK U XXWU3Hb, 340p0Bbe N Apyrue bnara Yyesnoseka.[34]

OAOHaKo, 3TO He O3HaYaeT, YTO YCTaHOB/IEHNE MUHMMAJIbHOIrO pa3Mepa KoMMeHcaunum He
ABNseTCca HeobxoaMMbIM. HanpoTuB, NpeacTaBAAeTCs, YTO YCTaHOBJIEHME HEKOTOPOro
yCpeOHEHHOr0 pa3Mepa KOMMNEeHcaunum MopasbHOro Bpeda byaneT B 3Ha4YNTENIbHOW Mepe
cnocobcTBoBaTh paboTe cyaebHbiXx OpraHoB U eanHoobpasHOMY NMPUMEHEHMIO 3aKOHa B
OaHHOM cepe.

Tak, Nno MHeHWiO M.H. ManeunHon, byaeT npaBu/ibHbIM YCTaHOB/IEHNE B 3aKOHEe
MWHMMaJIbHOr0 pa3Mepa KoMrneHcauum 3a HeuMyLeCTBEHHbIN Bpen, CBA3aHHOIO C
KpaTHbIM (K NnpuMepy, Tpex-, YeTbipex- nan 6onee) paamepoMm MMHUMaIbHON 3apaboTHON
nnaTbl. [1pn 3TOM aBTOP OTMEYaeT, 4TO MUHUMAJIbHbIVM pa3Mep KOMMeHcaunum OoIKeH
ObITb 006A3aTeNbHbIM A4N14 Cyda, a He AN noTepnesLwero. To eCTb, €C/n NoTepnesLLnii
3a8BUT pa3Mep KOMreHcauum MmeHee yCTaHOBJIEHHOr 0, CyZ, OOJ/KEH YOOBJ/IeTBOPUTL
TpeboBaHMe NoTeprnesBWero B COOTBETCTBMN C NOAaHHbIM UCKOM. B cny4ae, ecnm ucteu



YKa3blBae€T B MICKOBOM 3asiBJIEHUN pa3Mep KOMMNeHcauunmn, NpeBbILaoWmMn MUHUMabHYO
CyMMYy, TO cyf 6bin 6bl He BrpaBe CHU3UTb pPa3Mep HUXXKE YCTAHOBIEHHON B 3aKOHe
BEJINYUHbI.[35]

[0 HaweMy MHeHUI0, YCTaHOBJIeHEe MUHMMAJIbHOIO pa3Mepa KoMneHcaunum MopajibHOro
Bpeda ABnseTCcAa HeobXoANUMbIM, TaK KakK eCsin Nof C/IOBOM «KOMMeHcauunsa» NoOHMMaeTCs
BO3MeLLlEeHne, ypaBHOBELLEHME Yero-HMbyab HapyLweHHOro, To NpeacTaBaseTCs
O4eBUOHbIM, YTO HEBO3MOXXHO BO3MECTUTb MPUYNHEHHbIA MOPaJibHbLIN Bpes AEeHEXHbIMUN
cpeancteamMu B pasmepe 1000 pybnen. NOHATHO, 4TO y BCEX FPakdaH pa3in4yHoe
BUAEHME NPUYNHEHHOrr 0 Bpeaa, HO NpeacTaB/IfAeTCs, YHTO NCKOBbIEe 3asBJ/IeHUS C
MWHUMaNIbHbIMW pa3MepaMun KOMMNeHcauum yManaT UHCTUTYT KOMIMeHcaunm
MOpaJibHOro Bpefa n cogep>xaT B cebe anemMeHTbl HECEPbE3HOCTHU, YTO ABIAETCA
HeOonycTumMbiM B paboTe cyaebHbix opraHoB. Ha Hal B3rns4, MOXXHO NpenioxXunTb
yCTaHOBJIEHNE MUHUMAJIbHOIO pa3sMepa KoMneHcauum B cymme 10000 pybnen,
MOCKOJIbKY NpeacTaBnaeTCs HEMOHATHbLIM, KaKuM 06pa3oM, BO3MOXKHO NMPUYNHUTb
MOpPaJibHbI Bped MeHbLUEN «CTOMMOCTbIO». Kpome Toro, HecMoTps Ha To, 4To 10000
pybnen aBnsaeTca OTHOCUTENbHO HEBOLLLON CYMMOW, Y UCTLA eCTb BO3MOXXHOCTb
npnobpecTun Kakne-nnbo NpoayKTbl AKX NpeaMeThl, CrnagnuTb HEraTUBHbIE NOC/eACTBUS
NPUYNHEHHOr0 MOpPasibHOro BpeAa, Yero Hesb3s cKkasaTb 0 cymme B 1000 pybnen.

YTo KacaeTcs WKanbl onpeneneHns pasMepoB KOMNeHcaunum MopaJsibHOro spega, To
AyMmaeTcs, 4To ee pa3paboTka He aBnsgeTcsa Heobxoaumon. MNMonaraem, 4TO MopasibHbIN
Bpen ABNAETCH HAaCTOJIbKO MHOFoacneKTHOM 1 rnyboko cybbeKTUBHOW KaTeropuen, 4To
HEBO3MOXXHO CBECTU ee K KaKoMy - TO onpeeneHHoOMY nokasaTtento. CHyuTaeMm, 4To He
npeacTaBnseTCsa BO3MOXXHbIM B onpeneneHHon hopmysie npeaycMoTpeTb
BCEBO3MOXXHble HapyLleHNS npaBa Ha HENPUKOCHOBEHHOCTb YaCTHOW XXWU3HU U
HaHeCeHHbIN BC/1e4CTBUE 3TOM0 MopaJibHbIN Bpes.

B uenom, MOXKHO yTBepXAaTb, 4TO, HECMOTPSA Ha Hannyme crnocobos 3aLMTbl NpaBa Ha
HENPUKOCHOBEHHOCTb YaCTHOM XXW3HW B BUAE BOCCTAaHOBJIEHUSA MOJIOXKEHUS,
CyLLEeCTBOBaBLLEr0 A0 HapyLIEeHWS NMpaBa; NpeceyeHns OeNCTBUNA, HapyLUatoWwmMx nNpaso
NAN CO34aloWmMX Yyrpo3y ero HapyLeHuns; BoamelleHns ybbITkoB (B ciydae, ecnm
HapyLleHne npaBa NoBJiek/I0 3a cO60N MMYLLLECTBEHHbIV Bpen), KOMMNeHcauums
MOpaJibHOro Bpeda B 4Ynucie gaHHbIX cnocoboB 3aHMMaeT ocoboe MecTo. DTo MOXKeT bbITb
00bSACHEHO, BO-NEPBbIX, TEM, YTO AaHHbIN CNOCOD 3alNTbl FpaXkAaHCKNX Npas
npumeHsaeTca Hambosiee 4acTo NO AesiaM 0 HapYyLUeHUAX JINYHbIX HEUMYLLECTBEHHbIX
npas. Bo-BTOpbIX, B CUJ1y CBOEN KOMIMEHCaUWOHHOW NMpUpoAabl, AaHHbIW UHCTUTYT
npenocTaBnsfeT rpa>KgaHMHy, Ybe NpaBo HapyLeHO, BO3MOXXHOCTb B HEKOTOPOM Mepe



CrnagnTb, 0cNabuTb CBA3aHHbIE C AaHHLIM HapyLleHUeM usnyeckmne n (nnm)
HpPaBCTBEHHblE CTpadaHus.

3aKJilouYeHue

B 3aBeplieHnn paboTbl HE06X0AMMO CHOPMYNPOBATL OCHOBHbIE BbIBOAbI.

1. MopanbHbI Bpeq - 3TO PU3NYECKUIA NN HPABCTBEHHbIN Bpel, MPUYNHEHHbIN
nencTeusamu (besnencTemem), NoCAraloLWLNMN Ha NPUHaaNeXxalwme rpaxxaaHuHy oT
POXXOEHUS NN B CUJTY 3aKOHA HEMaTepuasibHble 61ara uam HapyLaloWwmMMnN ero JnYHble
HeMMYyLLeCTBEeHHbIe MpaBa.

ITO YTOYHEHHOe onpenesieHne MopasibHOro Bpeaa, JIMweHHoe psaa He4oCTaTKOB,
BbISIB/IEHHbIX B NEPBOW rnaBe nccaenoBaHusa. B cea3m ¢ yem, ab3au nepsbint cT. 151 TK
P® npepnaraetcs U3N0XKUTb B crieaytowen pegakumm: «Ecnm rpaxaaHnHy npuynHeH
MOpaJibHbIN (PU3NHECKUN NN HPABCTBEHHLIN) Bped AeNCTBUSAMU, HapyLUaoLWMMM ero
JINYHbIE HENMYLLIECTBEHHbIE NpaBa JMbo NnocsaralWwmMmMm Ha NpUHaanexxalme
rpa>kg4aHMHy HeMaTepuasbHble Bnara, a TakXXe B Apyrux caydasax, npeayCcMoTpPeHHbIX
3aKOHOM, Cy [ MOXXeT BO3JI0OXKUTb Ha HapywmnTensa 06493aHHOCTb AEHEXHON KOMMNEeHCcaunm
yKa3aHHoro spega». lNpennoxxeHHasa (GOpMyINPOBKaA ABNAETCA KOPPEKTHOW C TOYKN
3pEHUSA IMHIFBUCTUKN N COOTBETCTBYET NOJIOXKEHUAM OEeNCTBYIOLLEro rpakaaHckoro
3aKOHOA4ATeNIbCTBA, Y4UTbIBAsA NosoXeHusa cT.cT. 150, 151 NK PO n NocTaHOBIEHUS
NneHyma BepxoBHoro Cyna P® o1 20 nekabpsa 1994 r. Ne 10.

2. 1ns BO3/10)KEHNA OTBETCTBEHHOCTW 3a NPUYNHEHNE MOPAJIbHOr0 Bpeda Heobxoamnmo
YCT@HOBUTb Hasnyne cnefyowmx YeTblpex yCaoBUiA:

- HaJin4me CTpa,EI,aHVIVI - MOPaJIbHOIo Bpeda Kak rnocsencrtrenga HapyLieHnsAa an4HbIX
HeENMYLLECTBEHHbLIX MPaB NJIN NMOoCAraTeJIbCTBa Ha UHble HEMaTepUaJibHbIE bnara;

- HEeMpaBoMepHble AencTBmna (besnencTens) NPUYNHUTENS Bpeaa;

- NIPUYMHHAA CBA3b MeXAy HeNpaBoOMeEpPHbLIM AencTemem (beszgencrTesmem) n MopasibHbIM
Bpenom;

- BUHa nNpuninHnTenAa spena.

B oTaoenbHbIX cny4asax, npeayCcMOTPEHHbIX 3aKoHodaTenbCcTBOM (CcT. 1100 K PO),
nocsiegHee ycnosue MoxXeT bbiTb HeobAa3aTeNbHbIM.



3. Opuaunyeckas Hayka chopMyMpoBasia CUCTEMY KPUTEPUEB onpeaeneHns pa3Mmepa
KOMIMEeHCcaLumM MopaibHOro Bpeaa:

1) ocHOBHbIe (06a3aTenbHbIE),
2) ponosiHnTeNbHble (haKysbTaTUBHbIE).

K nepBon OTHOCATCS: @) XxapakTep Pu3nyeckmnx n (Uim) HpaBCTBEHHbLIX CTpagaHun; 6)
CTeneHb BUHbI MPUYNHNTENSA Bpeaa, Korga BuHa ABSEeTCAS OCHOBAaHUEM KOMMEHCaL MK
Bpenda; B) MHAMBUAYaIbHble 0COBEHHOCTM NOTEepPNeEBLLEro; ) XapakTep N CTENEHb
MCMXO0I0OrMYeCcKnX NocaeacTBUN NPUYNHEHMSA MOPaJIbHOIO Bpeaa.

Ko BTOpoOW rpyrnne oTHOCSATCS: @) couMaibHO-NpaBoOBble NOCAEACTBUA MPUYNHEHNS
Bpena; 6) xapakTepucTuka NpUYNHUTENS Bpena; B) LUesb NPUYMHEHNS Bpeaa, eCin OHa
NPUCYTCTBYET; I') MOTUBLI MPUYNHEHNS Bpeaa.

4. B 3akat04eHUn HeobxoamMMo OTMETUTb, YTO BOMNPOC O KOMMNEeHcaunm MopaibHOro
Bpena 40 CUMX Mop OCTaéTca BeCcbMa npobneMaTnyHbIM. COXKHOCTU BO3HUKAOT Npwn
onpenesieHNN OCHOBaHUM U pa3Mepa KoMMNeHcauum MmopasibHoro spega. OTCyTCTBYIOT
YETKNE KPUTEPUN N METOAbl OLLEHKWN pa3Mepa KkoMmneHcaumn. Heobxoanmo paspaboTky
KpUTEpUEB N MeXaHN3M onpefesieHns pasMmepa KOMMeHcaumm MopasabHOro Bpeaa B
KOHKPETHOM MaTepuanibHOM Bbipa>keHnn 0603Ha4YNTb MPUOPUTETHLIM HanpaB/IEHNEM
Hay4YHOro nomcka.

Tak)Xe Hy>X[aeTCs B COBEepPLUEHCTBOBaHNE BOMPOC O KOMMEHCALUN IOPUANYECKUM JINLLIAM
HEeMMYLLeCTBEHHOro Bpeda. HeobxoanmMmo obpaTuTh BHMMaHME Ha MeXXOoTpacsieBble CBS3N
BO n36e)xaHne CyLIeCcTBEHHbIX NPOTUBOPEYMA. TaKMe NPOTUBOPEYNS UMEITCS MeXxay
rPakKAaHCKNM W YroJIOBHO-MPOLIECCYasibHbIM 3aKOHOAATEIbCTBOM OTHOCUTE/IbHO
HE3aKOHHO OCY>XAEHHbIX N KOMMEHCaLUM UM MopaJibHOro Bpeaa. MepeyeHb BUAOB Bpeaa
paclmMpseTcs, a HECTbLIKOBOK MHOro eLwé octaértcs. Cyaam HeobxXxoammo naThb
BO3MOX>XHOCTb NPX NOCTAHOBIEHUN NPUIrOBOPa NPUHMMATL pelleHne 06 yaoBneTBopeHnn
NCKOB, NPeabsBAEHHbIX NOTEPNEBLUNMM UCXOOA U3 3AaKOHHOCTU, a He
LesnecoobpasHoOCTN.
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Mpunoxexnue 1



HpaBCcTBeHHbIE UK PU3MYeCcKMe CTpafaHns, NPUYNHEHHbIE AENCTBUAMN
(be3pencTemem), NOCAralOLLNMKN Ha NPUHaAAexXalwme rpa>KaaHuHy HemaTepuasbHble
6nara, MMbo HapyLaOLWMUMKN ero JINYHble HEMMYLLLECTBEHHbIE U NMYLLLECTBEHHbIE NpaBa
rpak4aHuHa.

MOPAJIbHbIN BPE],
HpaBcTBeHHble cTpagaHUs
PusnyeckKkune ctpagaHumsa
npeacTtaBnsaT cobon:

4YyBCTBA YHWXXEHUS, pa3aparKeHuns, NnogaBfeHHOCTUN, FTHEBA, CThiAa, OTYasAHMS,
ylepbHOCTN, COCTOSHUS AMCKOMMOPTHOCTU U T.4.

npeacTtaBnsaoT cobon:
pusmnyeckyto 60sb, MyHeHUs
MOryT ObITb Bbi3BaHbI:

e NMPOTMBOMNPABHbLIM NOCAraTENbLCTBOM Ha XW3Hb N 340POBbE KaK CaMOro
noTepnesLwero, Tak n ero 6/IM3kKMX POACTBEHHUKOB (poautenen, cynpyra, pebeHka,
ObpaTa, cecTpsl);

e HE3AKOHHbIM JINLLIEHNEM WU OrpaHudyeHnem ceoboabl nmbo npaBa cBo6OAHOIO
nepeaBuXeHuns;

e NMPUYNHEHNEM Bpeda 340POBbI0, B TOM YUC/E yPOAYIOWMMN OTKPbITbIE YacTu Tena
yenoBeka wpaMmamu u pybuamum;

e PACKPbITUEM CEMENHOW, INYHON NN BpavyebHON TalHblI;

e HapyLlEeHMEM TalHbl Mepenunckn, TenedoHHbIX NNn TenerpagHbix coodbleHnn;

e pacnpoCTpaHEHMEM He COOTBETCTB. AENCTBUTENIbHOCTM CBEAEHUNI, MOPOYaLLMX
4eCTb N OOCTOMHCTBO rpaKAaHuHa;

e HapyLleHMEeM NpaBa Ha UM4, Ha n3obpakeHue;

e HapyLUEHMEM aBTOPCKNX N CMEXHbIX NpaB n T. A.

MOryT OblTb Bbl3BaHbI:

e HaHECEHMEM TeJsIeCHbIX MOBPEXAEHUN, YBEYNIN, NCTHA3aHUN,
e 3apa)keHueMm Hgekunen,
e MEPEXUTbIMUN HPABCTBEHHbLIMU CTPAaLAHUAMMN.
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