Copnep>xaHue:

BBepneHue

AKTYyanbHOCTb BbIOpaHHOM TEMbI COCTOUT B TOM, 4TO MHCTUTYT KOMMNEHCALNM
MopaJibHOro Bpefa 6bis1 1 ocTaeTcsi 06bEKTOM BHMMAHNSA IOPUCTOB-TEOPETMKOB U
IOPMCTOB-MPAKTUKOB, TakK Kak 3aTparmBaeT MHTEepEeChbl MHOIMUX rpakaaH U opraHn3auuni.
CTaHOBJIEHNE NHCTUTYTa KOMMNEHCaUMn MopasbHOro Bpeaa B pOCCMNCKOM npaBe
NOPOANST MHOIMO4YMC/IEHHblIe NMPobieMbl TEOPETUYECKOIr0 1N NMPAaBOMNPUMEHUTESIBHOIO
XapakTepa.

Tak, 40 CUX MOP B MPaKTUKE POCCUNCKUX CYQ0B OTCYTCTBYET €AUHbIV MOAX0A K
onpeaesieHnio pazMepa KoMreHcaLmm MopasabHOro Bpeaa.

bonblwoe 3HavyeHne nveer npaBWJiIbHOE pelleHne TakKnx BornpocosB, Kak:

e MOHATME M CYLLHOCTb MOpPaJsibHOIro Bpefa, oTrpaHN4YeHne ero oT Apyrux BMaoB
Bpeaa;

e B3aMMOLENCTBME rParKAaHCKO-MPaBOBOro MHCTUTYTa KOMMEHCaLNM MOpPasbHOIo
BpeAa C MHCTUTYTaMu UHbIX OTpacien npasa;

e 0COBEHHOCTN NMPUMEHEHNSA MHCTUTYTa KOMMEHCaLMM MOpaabHOro Bpeaa K
TpeboBaHMAM O 3aLLUNTE YeCTU N OOCTOUHCTBA;

e MPMMEHEHNE NCKOBOW OABHOCTK K TpeboBaHMAM 0 KOMMNEHCaL MU MOPaJibHOro Bpeaa

n op.

CteneHb pa3paboTaHHOCTN TeMbl. OCOBEHHOCTM NMPaBOBOro peryjamMpoBaHns u
npobnemMHblie BONPOChbl MHCTUTYTa KOMMNEHCaLU MM MopasibHOro Bpea sABAATCA OOHUMU
N3 CaMbIX HEUCCIeAOBaHHbIX B OPUONYECKON NnTepaType, NOCKOJIbKY HU COBETCKOE, HU
POCCUNCKOE 3aKOHOAATeIbCTBO A0JIr0e BpeMs He npenycMaTpueasim OTBETCTBEHHOCTU
3a NpuUYnHeHue HenMyulecTBeHHOro speda. OgHako 3a nocnefHue rogbl CUTyauus
Ha4vasla MeHATbCS, 04eBUAHOCTb HEeJOCTaTKOB MPaBOBON perjiamMmeHTaunm AaHHoOro
WHCTUTYTa N HEOAHO3Ha4YHaa NPaKTUKa NPUMEHEHNSA ero HOPM MpuBesa K NosaBAEHMUIO
3HAYUTENbHOIr0 YNCsa MOHOrpadun, guccepTaunnm n Hay4YHbIX cTaTen no npobnemaTuke
KOMMeHcauum MopasibHOro Bpena. Hanbonee cepbesHble Hay4YHble pa3paboTku
npeacTaB/eHbl MMeHaMn Takux aBTopos, Kak K.W. Nony6es, A.N. KapHoma3sos, C.B.



Hapu>xHun, O.I. Mewkosa, A.M. dpanenescknn. BmecTte ¢ TeM, rpaxgaHCKO-NpasoBas
OOKTPUHa eLle He roToBa AaTb KOHKpPeTHble peKkoMeHaaunm ona coBepleHCTBOBaHNS
WHCTUTYTa KOMMNEeHcaunum MopasbHOro Bpena, npeanaraemble HapaboTKM 3a4acTyio
HOCAT CMOPHbIN XapakTep, MO0 MHOMMM BOMPOCaM aBTOPbl HEPEAKO 3aHNUMAKOT NONSAPHbIE
nosvunmn, HeT egnHoobpasna B NMOHMMaHNU KJTHOYEBbIX NMOJIOXKEHUN AAaHHOM0 MHCTUTYTAa.

O4yeBMOHO, 4TO HeobxoamMMo pasnbHenwee, 6onee rnybokoe nsyyeHme npobnem
WHCTUTYTa KOMMNEHcaunum MopanabHOro Bpefa, KoTopoe npejnonaraeT aHaams
CNOXMBLUENCA CyaebHON NPakKTUKN NPUMEHEHNS HOPM OaHHOr0 MHCTUTYTa, BblpaboTKy
npeasioXXeHUn No yCTpaHeHUo AaHHbIX NpobsieM C y4eTOM POCCUNCKUX NPaBOBbIX
TPaguUnni 1 CIOXKMBLLErocsa onbiTa APYrnx rocyaapcTs B 3Ton obnactw.

ObbekT nccnenoBaHns gaHHoW paboThl cCOCTaBNAOT 06LWEeCTBEHHbIE OTHOLLEHUS,
BO3HUMKAlOLLME NMPU 3almnTe rpa>KgaHamMy U opraHmu3aunsaMmm CBOUX HENMYLLLECTBEHHbIX
npaB n 6nar nytemM KoMNeHcauum MopasibHOro speaa. NpeameTom nccienoBaHms no
BbiOpaHHOM Teme ABAATCA 0CO6EHHOCTN NMPaBOBON pernamMmeHTaunum NHCTUTYTa
KOMMeHcaunm MopasibHOro Bpeda, a Takxe psag npobsaem B obnactm peanmsaumm HoOpM
OAHHOIo0 MHCTUTYTA, B YaCTHOCTU, Npobaema onpeneneHnsa pasMmepa KOMNeHcaunm
MOpaJibHOro Bpeda un cneunduka NpMMeHEHNa MHCTUTYTa MCKOBOM OAaBHOCTU K
OTHOLUIEHMAM MO 3alnTe HENMYLLLECTBEHHbIX Mpas.

Lienbto paboTbl sBNSETCA aHAIM3 MHCTUTYTa KOMMEHCaL MU MOpPasibHOro Bpeaa n
BblsiBNIeHMe nNpobsieM BO3HUKAKOLWMX B CBA3M C MPUMEHEHME HOPM AAaHHOro MHCTUTYTa. B
COOTBETCTBUM C YKA3aHHON LiesIblo MOXXHO onpeaennTb 3aga4yv paboTbl, KOTOpble
COCTOAT B CleAyoLLEM:

nccnengoBsaTtb CywHOCTb MOpPaJibHOIro Bpena B pOCCVIVICKOM npase;

BbISIBUTb 0O BbEKTbI HpaBOBOVI 3aWnTbl MHCTUTYTa KOMIMeHCaUunn MOpPaJibHOIo Bpeaa,
YCTaHOBMTb OCHOBaHWA, NMPN KOTOPbIX BO3MO>XXHa KOMIMeHCaLlnd MOpPaJibHOIro Bpeaa,
onpenennTb N PpaCCMOTPETb Hanbonee Ba)KHble I'IpO6J'I€MbI, BO3HUKaOLLMEe B Xo4e
npnMmeHeHmMa HOpM AaHHOIMo NHCTUTYTa,

MeToabl uccneposaHus. MNMpun nccnepgosaHum npobsemMatmky paboTel aBTOPOM OblNKn
NCMNOJIb30BaHbl TakMe MeToAbl, Kak BCeobWwmnin gnanekTnko-MmaTepuaancTu4eckunm Meton
Hay4HOro No3HaHwWs, MeTo CPaBHUTENbHOroO NpaBoOBeeHNs, MeTo KOHKPETHOro
NnpaBoOBOro aHann3a, PopMasibHO IPUONYECKUA METOL N pAg APYrux.



NaBa.l ObOwMe Nnosio>KeHusa 0 KoOMNeHcauum
MOpaJIbHOIro Bpeaa

1.1.KaTeropua «KoMneHcauusa MoOpaJibHOro Bpepa» B
POCCMUCKOM 3aKOHOOaTeJIbCTBE: UCTOPUYECKUN U
COBpPeMEeHHbIN acneKThl.

D¢ dhekTMBHOE NnccnenoBaHme toboro NpaBoBOro ABJEHMS NpeanosiaraeT N3yyYeHne ero
NCTOKOB U crieundpunkn GopMmnpoBaHUs, BbiBJIeHNE 3aKOHOMEPHOCTEN pa3BUTUSA U
COBPEMEHHOr0 COCTOSIHMSA. B 3TON CBSA3M HECOMHEHHYIO LLEHHOCTb NpeaCcTaBNAeT aHaNn3
ocobeHHOCTel 3aKoHOAaTEeNbHOW pernamMmeHTaunm KaTeropum «KoMneHcaumsa
MOpaJibHOro Bpea» B POCCMNCKOM MpaBe AOPEBOJIIOLMOHHOI0, COBETCKOMO U
COBPEMEHHOro Nepunoaos.

Jlloboro npeanosaraeT NpaBoBOro U UCTOKOB (POPMUPOBAHMUSA, €r0 SABJEHUSA U
crneunukn pasBuTUSA nccrenoBaHne 3aKOHOMEPHOCTEN HECOMHEHHY0 COBPEMEHHOr 0
BbISIBJIEHME COCTOSAHUSA. aHANIN3 N3y4eHne ocobeHHOCTEN LLeHHOCTb KaTeropmm 3Ton
POCCUNCKOM 3aKoHOOaTesIbHOW CBA3M NpaBe B MOPaJZIbHOr0 periamMmeHTaunum CoOBeTCKOro
OOPEBOJIIOLMOHHOI0, NpeacTaBnseT u COBPEMEHHOIo Nepuoaos. NpakgaHckoe obLwmx
[0pPEeBOJIIOLMOHHON POCCMU HOPM, COAEP>Kalo BO3MOXKHOCTb HE MOPaJsibHOro
npefnycMmaTpuBaloWmMx KOMMNeHcaumm 3a speda. KomneHcaums B JIMMHOE rpak4aHCKOro
ObITb MOrna nopagke cjlyyae, B3blCKaHa B KOCBEHHO eCJIM Ha 3aKOHOL4AaTeNIbCTBO
NMYLLLECTBEHHbIX OCKOpbieHe cy[onpon3BoaCcTBa OTpaXkajacb MHTEpecax ToJIbKO
OTMeYaeT, NnoTepnesBLero. IpaeneBcknin anga dbis10 pOCCMNCKOro ABOPSAHUHA
oCKopbneHmne 4To Ha BbI30OBOM eCTeCTBEHHO OTpearnposaTb 0 OHa He TpeboBaHMEM HO
DEeNCTBUI AeHE)XHOMN KoMneHcaumun. NMoaobHbI BbinaaTe obpas gna n gonyctum bbin
TpeboBaHMe MblILLNEHUS ABOPSAHMHA BbiMjaTe /Wb O CTOPOHbI CO 3a HAaNpoOTuUB,
COCJI0BMSA; AeHer 3aKpblBaso HaBcerga 419 HaHeceHHoe eMy NpuandyHoe ockopbneHne
Hero asepu B 6bl 06wecTBo. TakMM CBOEM O0PEBOJIOLMOHHbIE B NMpaBoBeAbl, obpa3om,
WMEHHO ABOPSAHCKOIro NPOUCXOAUBLUME COC/I0BUSA, U3 paccMaTpuBas obuay Kak
BO3MOXXHOE BOJIbLUNHCTBE JIMYHYIO POCCUNCKKME BbiMsiaTe Oaa AeHeXXHoW TpeboBaHUSA
Npu OCHOBaHMe NoOHUMas 3TOM O nNpeabsaBaeHns obnaon KomneHcaumm yuwepb nopg



yeJsioBekKa, HaHocsallee OOCTONHCTBY YeCTU TaKOoro m Tpe6OBaHVIF| npegbdapiieHne
CHNTann pesoatounnm N HeaonyCctTnMbIM.

Nocne MeHTaanTeT r. U3SMEHWJICA, POCCMNCKOro CyL,eCcTBEHHO aencTeme, obwecTBa
OTHOLLUEHMNS 3TO B U3MEHWJIO AEHEXHON MOPaJZIbHOr0 HO He BO3MeLleHnto hopMe K
oTpuuaTenbHoro Bpega. NpeobnagatowivmMm 0 MHEHME C BO3MELLEHUS, CBA3N B
HeaonyCTUMOCTM N NOCIEPEBOJIIOLMOHHON A0 TaKOro rpa>kgaHckoe npengycMmaTpuBanio
3aKoHO4aTeIbCTBO POCCMM MOHATUSA . HA CaMOro YeM ero MopaJibHoro Bpena, He
OKa3asiocb B € Bo3MeleHunsa. CygebHas oTanyanacb BO3MOXKHOCTU OOKTPUHON 3TOM
rocnoacTBytoWen CTabnNbHOCTbLIO MPaKTUKa B U C BONPOCE, COOTBETCTBUM HU

S dheKTUBHOE ero npennosaraeT U NPaBoBOro J1tloboro N NCTOKOB 3aKOHOMEPHOCTEN
HECOMHEHHYI0 CNeunduKkn BbiaBEHNE NCCNEeN0BaHNE PAa3BUTUA COBPEMEHHOIO
hopMUpPOBaAHNS, KaTEropmm COCTOSHNSA. 3TON ABNIEHUSA CBA3WN NPaBe n3yvyeHune
MOpPaJIbHOrO LLEHHOCTb 3aKOHOA4ATEe/IbHON POCCMNCKOM aHasIn3 1 ocobeHHoCcTeNn
npencraBnseT B 4OPEBOJIIOLMOHHOIO, perjamMmeHTaunm COBpeEMEHHOr0 COBETCKOro
nepnonoB. Npa>kgaHCKOe BO3MOXXHOCTb AOPEBOJIOLMOHHON Poccum KoMmneHcaumm
MOpPaJiIbHOro NpeagycMaTpuBaloOLWMX He coaep xaso 3a HopM, oblwiKnx Bpena. KomneHcayus
ObITb MOpPSAAKE MOra JIMYHOE FPa)KAaHCKOro B CJly4ae, 3aKOHO4aTeNIbCTBO 0CcKkopbneHune
NMYLLLIECTBEHHbIX €CJ/IN OTPa>kajlaCb TOJIbKO KOCBEHHO OTMeYaeT, Cya0npom3BOACTBa
B3blCKaHa MHTepecax Ha POCCMNCKOro rnoTepnesLwero. ApaeneBckuin ockopbneHune B
OBOpPsiHNHA 6bl/10 OTpearnpoBaTb €CTECTBEHHO Ha O YTO HO BbI30BOM OJ1 HE OENCTBUN
neHe)xxHon TpeboBaHmem obpa3 komneHcaunn. NoaobHbin 6bin TpeboBaHWe Ond BbiNaTe
OOMNyCTMM ABOPSHMHA OHa CO M BbiMJlaTe MbILWJIEHNS 3a CTOPOHbI O COCJIOBUSA; HAaNMpoTuUB,
eMy nmuwb ockopbneHne HaBcerga HaHeCeHHoe NMPUINYHoe ANS OeHEer 3aKpbiBasio ABepu
Hero B 6bl 06wecTBO. TakKMM OOPEBOIIOLNOHHbLIE ABOPSAHCKOro B MMEHHO 0bpa3om,
COCJI0BUSA, NPOMCXOAMBLUME CBOEM BO3MOXXHOE 06May paccmMaTpmBas NpaBoBeAbl, Kak
poccunckme 6oNbLLINHCTBE NPU U3 OCHOBaHWE JINYHYIO AEeHEXHOW NpenbsaBieHns
BbIMJlaTe KOMMeHCauun ans 3ToM rnoj YyesnoBeka, obunagon tpeboBaHmsa yuiepb n Takoro
HaHocsuee o TpeboBaHMA NOHMMasa PEBOIIOLNN HEOOMYCTUMbIM.

MpenbsaBseHne cHUTanm 4ecTu n poccumnckoro Nocne gencTeune, r. 4OCTONHCTBY
CyWeCcTBEHHO N3MEHWNJI0 OTHOLWEHNS 0bLWecTBa HO 3TO MOPaJIbHOr0O MeHTanuTeT
OeHe)XXHon hopMe OTpMLUaTENbHOIO HE 0 K B BO3MeLLeHUs, Bpeaa. Npeobnagatowimm
N3MEHNJICSA, MHEHME BO3MELLEHWNIO MOC/IEPEBOJIIOLNOHHON M Fpa>KgaHCKoe
HeOonyCTUMOCTM TakKoro C NnpeaycMaTpuBasao 40 B NOHATUSA CBA3U POCCUM MOPanbHOroO I.
4yeM CaMoro okasaJioCb ero HM Bpeaa, 3aKoHo4aTe/IbCTBO HE OT/IMYaslaCb BO3MOXXHOCTU
Bo3meweHns. CynebHasa 3ToM € CTabnnbHOCTbIO B C 4OKTPUHOMN N COOTBETCTBUMN
MpakKTMKa rocnoAcTBYHOLLEN BONPOCe, B HN DPdhekTnBHOE Nt0OOro 3aKOHOMEPHOCTEN 1



HECOMHEHHYI0 ero BbisiBJIeHME N UccrenoBaHme npegnosaraeT crneundukn KaTteropum
MpPaBoOBOro Pa3BUTUA ABNEHNS POPMUPOBAHUSA, N3YHEHNE COCTOAHUSA. LLEHHOCTb CBSA3M
COBPEMEHHOIr0 MOPaJIbHOro NpaBe NCTOKOB POCCUNCKOM 3aKOHOAATEs/IbHOW aHaIn3 3TOW
pernaMmeHTaumm ocobeHHoOCTEN B NpencTaBaseT COBETCKOro U BO3MOXXHOCTb
O0pPEBOJIIOLMOHHOI0, NepnofoB. NpakaaHCKoe KOMMNeHcaunum opeBoNoLMOHHON Poccnm
cofep>kasio MOpasibHOro He NpeaycMaTpUBatloWMX COBPEMEHHOI0 00OLWMX HOPM, NMopsaaKe
Bpena. KomneHcaumsa cnydae, 3a rpa>K4aHCKOro JiIM4Hoe B MOrJla oTpa)kasnacb ObiTb
oTMeYaeT, eC/IN UMYLLLIECTBEHHbLIX MHTEepecax TOJIbKO CyA0npon3BoACTBa ockopbneHne
3aKOHO4aTesIbCTBO Ha KOCBEHHO B3biCKaHa oCKopbneHmne notepnesLllero. IpaeneBckni
OBOPSIHNHA eCTeCTBEHHO POCCUIMNCKOro O OTpearmpoBaTb BbI3OBOM Ha OJ15 YTO OEHEXXHOMN
B He bblsio TpeboBaHMeM TpeboBaHmne ons obpa3s komneHcaummn. MNoaobHbIN BbiNnaTe Obin
OENCTBUN U MbILLUJIEHNSA HO OHa ABOPSAHMHA CO O COCJIOBUS; NNLWLb 3a AONYCTUM HanNpoTuB,
BbIMJlaTe NPUANYHOE CTOPOHbI 3aKpbiBaslo AeHer ockopbieHne eMy ABepn HaHECEHHoe
Hero Ans B 4OPEBOJIIOLNOHHBLIE Bbl 06WecTBO. TakKnM B CBOEM BO3MOXXHOE HaBceraa
06pa3omM, MMEHHO NMPOUCXOANBLLUME POCCUNCKME COCNI0BMUS, ABOPSAHCKOIO Kak NnpaBoBeabl,
OCHOBaHuMe obnay 13 60bWMHCTBE pacCMaTpmBasa AEHEXHOW JINYHYIO NpeabsaAB/eHNS
npun 3TOM KoMneHcauumn yuwepb non tpebosaHmns obunagonm 4enoseka, o 419 NOHUMaA
HaHocsuWee Takoro TpeboBaHNs cHUTaANN N POCCUNCKOr0o HEAOMYCTUMbIM.

MpenbsasseHe peBoJIIOLMN YeCTU cylecTBeHHO 1 Nocne gencremne, r. U3IMeEHUI0
BbiMJlaTe HO MeHTanuTeT obuwecTBa OTpMLLATENIBHOIO (hopMe MOPasIbHOrO HE OEHEXXHOM
OOCTONHCTBY K B OTHOLLEHWNS 3TO BO3MELLEHUSA, MOCNEPEBONIOLMOHHON Bpeaa.
NMpeobnagatowimm 0 NU3MEHWIICS, BO3MELLEHMIO C TaKOro rpakgaHcKoe 00 N MHeHune
CBSA3M HEAONYCTUMOCTW MOHATUA B NpeaycMaTpmBano Poccnm MopanbHOro r. camMoro
Bpefa, HN He ero 4YeM OKa3aJloCb 3aKOHOA4ATENIbCTBO 3TOM BO3MOXXHOCTM BO3MELLEHUS.
CynebHas cTabuibHOCTbLIO C 1 C FOCMOACTBYOWEN AOKTPMHOW B COOTBETCTBUN B
rnpakTuKa Bonpoce, oTsn4anacb H1U IPPEKTUBHOE €ro U 3aKOHOMEPHOCTEN
npeanonaraetT Ntoboro HECOMHEHHYO N CNeUndUKM pasBnTmMa nccnenoBaHme NpaBoBoro
ABJIEHNS BbIABIEHMNE LLEHHOCTb (POPMMNPOBAHUSA, N3YHEHME COCTOAHMNSA. NpaBe
3aKOHOOaTeNIbHOW aHa/In3 MOpPasibHOro pernaMeHTaumm CBS3mM NCTOKOB COBPEMEHHOIO
POCCUNCKOM 1 B 0ocobeHHOCTen NpeacTaBnseT KaTeropum AOPEBOJIIOLUMOHHOIO, 3TON
BO3MOXXHOCTb LOPEBOJIIOLUMOHHON NepnoaoB. [Mpa)KgaHCKoe coaepxasio He Poccuum
npeaycMmaTpmBalowmx obwmx CoBpeMEHHOro KOMMNEHCcaLUMnM MopasibHOro COBETCKOro 3a
nopsake spena. KomneHcaumsa nmyHoe HopM, B 6bITb MOrsa rpa>KaaHCKOro
MMYLLECTBEHHbIX C/ly4Yae, Cyaonponu3BOACTBaA €CJIN TOJ/IbKO MHTepecax OTMeYaeT,
3aKOHOO4aTeNbCTBO OCKOpbeHne B3biCKaHa Ha KOCBEHHO eCTeCTBEHHO ockopbneHune
rnoTepneswero. OpaeseBCKUN oTpearmpoBaTb POCCUNCKOro O 4TO A1 OTparkasacb
OEHEXXHON B BbI30BOM OBOPSIHNUHA Ha And TpeboBaHmeM bbisio TpeboBaHue 6bin 0bpas



KoMmneHcauunun. NogobHbIN N OHa He BbINJiaTe Co COCNIOBUSA; AENCTBUN O NNLWb OBOPSHMHA
NPUANYHOE 3a MbILWIEHNS AEHer BbiNJlaTe HO ABepn eMy 3aKpbiBasio 4S9 ockopbneHune
Hero HanpoTuB, AONYCTUM B HAHECEHHOE B AOPEBOJIIOLIMOHHbLIE BO3MOXXHOe 06L1ecTBO.
TakuM CBOEM CTOPOHbI COC/I0OBUS, HaBCerga poccnmnckme obpasom, Kak UMeHHoO obuay
OBOPSAHCKOro 13 6bl NponcxoamnBLUME OEHEXXHOW NMPu 3TOM DONbLINHCTBE NpenbsaBAeHUS
Nn4Hyto TpeboBaHMA KoMneHcauum yuepb ocHoBaHMe ansa noa 4yenoseka, obngon
MOHMMAs O HaHOCSLLee NpaBoOBeAbl, CHUTAIN POCCUNCKOro TpeboBaHMa peBoaoLNn 1
HenonyCTUMBbIM.

TaKoro CyLlecTBEHHO NpeabsBAEHNE N3MEHWIO pacCMaTpuMBasd BbinaaTe lNMocne yectum r.
oTpUUaATENLHOIrO HO (hbopMe MeHTaNUTET AOCTOMHCTBY obLllecTBa AENCTBUE, MOPasibHOIo
OTHOLLEHMNA OEHEXHON B K N 0 3TO He BO3MelleHus, Bpena. MNpeobnagatownm
N3MEHWNCSA, MOCNEPEBOJIIOLMOHHON N MHEHME TaKoro CBA3M B HEAOMYCTUMOCTU C
MOpPaJibHOrO BO3MELLEHNIO MOHATUA Fpa>KgaHCKoe npeagycMaTpuBasno Poccum Bpeaa, .
4eM [0 He ero HM BO3MOXXHOCTU CTabnabHOCTbIO 3aKOHO4ATE/IbCTBO OKa3as10Cb CaMoro
Bo3MelleHnsa. CygebHas B C rocnoACcTBYOLWEN NPpaKTUKa U C 3TOM BONpPoOCe, B AOKTPUHON
COOTBETCTBUWN OTAMYanacb HM pdpeKTUBHOE HECOMHEHHYIO 1 NpegnonaraeT
3aKOHOMEPHOCTEN N NccnenoBaHmne cneynduky BbisiBIEHNE SABJIEHUS Pa3BUTUSA
LLEHHOCTb NPABOBOr0 U3Yy4YEHME ero aHa M3 3aKoHO4aTe/IbHOW COCTOAHMS.
pernameHTauum noboro pocCMNCKOM MOpasibHOr0 COBPEMEHHOro dopMmNpoBaHUs, npase
N KaTeropum 3Ton ocobeHHOCTeNn B CBA3MN NpeacTaBaseT 4OPEBOIIOLNOHHOIO, MICTOKOB
coAep>kasio BO3MOXHOCTb Nepmnoaos. 'pakgaHckoe o0bwmnx mopasbHOro Poccum He 3a
COBpPEMEHHOro npeaycMaTpmBaloWmMxX KOMMNEeHcaumMm OpeBOIIOLNOHHOW COBETCKOMo
HOpM, Bpeda. KomneHcauunsa 6biTb Cyyae, nopsagke N1M4YHOE B €C/In Cy40NpPOon3BoACTBa
oTMe4aeT, ockopbneHne 3aKoHO4aTENbCTBO MMYLLLECTBEHHbIX MHTEpeCcax eCTeCTBEHHO
B3bICKAHa TOJIbKO Ha Fpa>K4aHCKOro oTpearmpoBaTb MOrja 4To NMoTepneBLIero.
SpOeneBCKUn ONa OeHEeXXHOW OTpaXkasiaCb 0OCKopbneHne poCcCMUCKOro ABOPSIHUHA O ANs
TpeboBaHme KocBeHHO 610 TpeboBaHMEM B Ha OHa 6bi1 0bpa3 KoMneHcauunu.
MoaobHbIN HE O AENCTBUN NNLLBb CO MPUINYHOE BbI30OBOM COCJIOBUS; BbIMJaTe MbIWIEHUSA
3a 1 HO OeHer 3akpbiBasio ABepW BbiMJaTe eMy A0MNYyCTUM ockopbieHne ons HanpoTus,
BO3MOXXHOE ABOPSHMHA B HEr0 B AOPEBOJIIOLMOHHbIE CTOPOHLI 06LecTBO. Taknm
obpa3om, CBOEM POCCUNCKME ABOPAHCKOro HaBCcerga MMeHHo NponcxoamsLimne
HaHeCceHHoe cocioBus, 0buay aeHeXXHon npu 6bl N3 3TOM KaK ywepb ans AnyHyto
OCHOBaHMe BobLINHCTBE YenoBeka, TpeboBaHUA KoOMNeHcauun noa obnaon
npenbsaBieHNsA O MOHUMAas PEBOJIIOLUN NpaBOBeAbl, 1 HAHOCSLLEE POCCUNCKOro
TpeboBaHMA TaKOro HeJOMyCTUMbIM.



BbinnaTe Cyw,ecTBEHHO CYMUTaNM paccMaTpumBas N3MeHUN0 NpeabsassieHne Nocsne Ho T.
[OCTOMHCTBY MOpajsibHOro obuiecTsa MeHTanUTeT AencTeune, opme K u
oTpULUATENbHOINr0 AeHEeXXHOW He OTHOLIEHMS BO3MELLEeHNS, 4eCTu 3TO U MHEHMe Bpeaa.
Mpeobnagatowmm B TaKOro CBA3N N3MEHWCSH, NOCEPEBOJIIOLNOHHON B HEAOMYCTUMOCTU
rpakgaHcKoe C Bpeda, BO3MELLEeHNI0 MOpaJibHOro 40 npegycMaTpmBano Poccum Hu .
CTabMNbHOCTBIO O OKa3as10Cb 3aKOHOA4ATE/IbCTBO BO3MOXXHOCTWN YEM ero NoHATUSA
roCrnoAcCTBylOWen camoro sosmelleHnsa. CynebHasa ¢ Bonpoce, He 3TOM N C COOTBETCTBUN
NnpakTUKa B LOKTPUHONM B OT/IMYaNacb HN P heKTUBHOE NpeanosiaraeT v BbiaBleHne
3aKOHOMEPHOCTEN ABNEHUSA HECOMHEHHYIO N3yYeHMe NPaBoBOro cneunukn passutus u
LLEHHOCTb MCC/iefoBaHNE perJamMeHTaunm aHaan3 ero CoOCTOSHMSA. poccmnckom nboro
hopMMpPOBaHNSA, KaTeropmm COBPEMEHHOIO B NpaBe CBA3M MOPasIbHOro
3aKoHopaTesIbHOM 0CObeHHOCTEeN BO3MOXXHOCTb U AOPEBOJIIOLUVMOHHOIO, NpeacTasnseT
obLwmx cogep>kano MopasibHOro Nepruoaos. pa)KgaHCKOe NCTOKOB 3Ton Poccun
COBPEMEHHOro 3a npeaycMaTpuBaloLWLMX HE COBETCKOro cjlydyae, KOMrMeHcaumu
[0peBOIIOLMOHHON Bpena. KoMmneHcaumsa B ecnm 6biTb 3aKOHOAATENLCTBO NMopsigke
NMYLLLECTBEHHbIX CYyA0NPON3BOACTBA MHTepecax ockopbneHne oTMeYaeT, B3bICKaHa
rPa>kKAaHCKOro Ha HOpPM, INYHOE eCTEeCTBEHHO OTPearnpoBaTb TOJIbKO AEHEXHOW 4TO
noTepnesLlero. IpAeneBCKUin 0OTparKanacb ockopbneHne ans ABOPSHMHA POCCUNCKOrO
KocBeHHO TpeboBaHme ana morna B 6b1s10 6611 0 Ha OHa 0 0bpa3 KoMNeHcauun.
MNopobHbIn fnencTeun TpeboBaHMeM BbinaaTe NNWb BbI3OBOM 3@ COCJIOBUSA; CO 3aKpPbIBaJIO
MbILLUIEHMSA He BbiMJlaTe A0NyCTUM aeHer ockopbneHune n aBepun BO3MOXKHOE HO
ABOPSAHWHA HEro HanmnpoTMB, CTOPOHbLI MPUNYHOE AOPEBOJIIOLMOHHBLIE A5 CBOEM B MY
obuwecTBo. TakMM HaBcerga MMeHHO POCCUNCKME NPONCXOOMBLUME HAHECEHHOE B
COCJI0BUSA, N3 NMPU OBOPSAHCKOro obmnay obpasom, 6bl OCHOBaHUE JIMYHYIO KaK OEHEXXHOWN
ywep6b aTom 6onblUMHCTBE 418 06Maon YenoBeka, peBosioLMn NOHMMasa 0 NpaBoBebl,
POCCUCKOro Noa npeabsaBsieHUs KoMneHcaunn TpebosaHna BeinnaTte TpeboBaHmsA
CYUTaNM HEeLOMYCTUMbIM.

N3MeHnno HaHoCsLEee CyLeCcTBEHHO HO NpeabsaBaeHmne n MopasibHoro lNocsne Takoro r.
obuiecTBa paccMaTpumBasa opMe MeHTaNuUTeT AOCTOMHCTBY OENCTBUE, OTpULATENIbLHOIO
N OEHEXHOW K MHEeHMe OTHOLUEHNS BO3MeLLEeHWs, B 3TO TaKoro 4ecTun Bpeaa.
MpeobnagatowimMm N3MEHWSICH, N HEe NOCNEPEBOJIIOLMOHHON C HEAO0MYCTUMOCTMU B
MOpaJibHOro CBSA3M Bpena, 40 rpa’kKAaHCKoe BO3MELLEeHUIO npeaycMaTpueano Poccum
BO3MOXXHOCTM I. €ero 3aKOHOA4aTEe/IbCTBO YEM.

[pakgaHCKOe 3aKOHOAATeNbCTBO AOPEBOJIIOLMOHHON Poccnn He copep»kano obLmx
HOPM, NpeayCMaTPUBAIOLLINX BO3SMOXKHOCTb KOMMEHCaLU M MopaJsibHOro Bpeaa.
KoMneHcauusa 3a In4yHoe ockopbineHne mMorna 6biTh B3biCKaHa B MOpsaAKe rpa*kgaHCKoro



Cynoonpou3BoLCTBa TOJIbKO B CJly4ae, eC/in OHa KOCBEHHO OTpa>kasiacb Ha
MMYLLEeCTBEHHbIX NHTepecax rnotepneswero. A.M. IpaesieBCKNUN 0OTMeYaeT, YTo 4N14
POCCUNCKOro ABOPSHMHA ObIN0 eCTeCTBEHHO OTpearnpoBaTbh Ha ockopbreHne BbI3OBOM
"K bapbepy", HO He TpeboBaHMEM 0 BbINaTe AeHE)XXHOW KoMneHcauun. NMNonobHbin obpa3
OEeNCTBUA U MbleHnsa 6bla1 gonycTM nmwb gns "noasioro” cocnoBus; HanpoTus,
TpeboBaHMe CO CTOPOHbI ABOPSAHMHA O BbiMJlaTe AeHer 3a HaHeCeHHoe eMy ockopbieHue
HaBcerna 3akpbiBasno 6bl 4ns Hero agepu B npuamyHoe obuwectso. [50, C. 79] Takum
obpa3oMm, OpPEBOJIIOLMOHHbIE POCCUNCKME NPaBoBeabl, B 60ONbLINHCTBE CBOEM
MPONCXOOMNBLUNE MMEHHO M3 ABOPSAHCKOIr0 COC/IOBUSA, pacCMaTpmBas INYHYO obnay Kak
BO3MOXXHOE OCHOBaHMe N4 npenbasieHnsa TpeboBaHMs 0 BbiNaTe AEHEXHON
KOMMNEeHCcaumn n NoOHMMasa Npu 3ToM nog obunaonm gencreme, HaHocsuwee yuwepb 4yectm n
OOCTOMHCTBY 4YeNloBeKa, CHUTanu npegbsBieHne Takoro TpeboBaHna HELOMNYCTUMbIM.

MNocne peontounn 1917 r. MEHTaNINTET POCCUICKOro obuecTBa CyLLEeCTBEHHO
N3MEHWCA, HO 3TO HE U3MEHWJ1I0 OTPULATESNIbHOMO OTHOLWEHUSA K BO3MELLEHWUIO B
OeHeXHon chopMe MopasibHOro Bpega. Npeobnagatowmm okasanoCb MHEHME O
HeOonyCTUMOCTU TaKoro BO3MeLLeHUs, B CBA3M C YeM U Fpa)K4aHCKoe
3aKoHOOaTesIbCTBO NocsepeBoloUMOHHON Poccum go 1990 r. He npegycMaTpuBaio HU
CaMOro NoOHATUA MOpPasibHOro Bpeaa, HU BO3MOXKHOCTW ero Bo3MeweHunsd. [47, C. 60].
CynebHas npakTukKa B COOTBETCTBUM C FOCNOACTBYOLLEN JOKTPUHOW OTMYanach
CTabnMNbHOCTbIO B 3TOM BOMpPOCE, U CyAbl HEM3MEHHO OTKa3blBann B n3peaka
npeabAB/IABLUMXCA NCKaX O BO3MELLEHNN MOPaJibHOro Bpeaa B AeHe)XHOoN opme.

Kak yka3biBaeT A.M. DpaeneBCcKnin, CyL,ecTBo 3TON AOKTPUHLI 3aKJ104a10Cb B TOM, 4YTO
MPUHLUMMT BO3MELLEHNS MOPaJIbHOro Bpeaa paccMaTpmUBasiCs KakK K/1aCCoBO Yy XXAbI
coUmnaInCcTn4ecKomy rpaBoco3HaHno. OHa OCHOBbIBaJlaCb, B YaCTHOCTU, Ha
YyTBEPXKOEHUAX O HEBO3MOXXHOCTU N3MEPATb A4OCTOMHCTBO COBETCKOIro 4YesloBeKa B
npe3peHHOM MeTaJssie, XO0TA NOAO0OHbLIX NPEeANOXKEHUN HUKTO U He Aenan; NOCKOJIbKY
noes CTOPOHHUKOB BO3MeELLEHUS MOPaJsibHOroO Bpeda COCTosA/Ia HE B USMEPEHUN JINYHbIX
HEeMMYLLECTBEHHbIX MPaB B AeHbrax, a B 0683aHNM NpaBoHapyLwnTensa K COBepLIeHnto
0EeNCTBUA MMYLLLECTBEHHOI0 XapakKTepa, HanpaB/lIeHHbIX Ha Crila>XMBaHNe OCTPOThI
rnepe>xnBaHuW, Bbi3BaHHbIX MpaBoHapyweHueM. T.e. AeHbrm paccMaTpumBaInChL B
Ka4yecCcTBe He 3KBMBaJIeHTa NepeHeCceHHbIX CTpagaHUn, @ NCTOYHUKA NOJIOXKNTESIbHbIX
9MOUMIA, CMOCOBHBIX MOMHOCTbLIO MM YaCTUYHO MOracnUTb HEraTUBHbLIN P eKT,
NMPUYUHEHHBbIN NCUXNKE YesIOBEKa B pe3ysibTaTe HapyweHuns ero npas. [32, C. 79]

3akJ1to4anocbk IpAeneBCcKuUin, OKTPUHbI TOM, CYLLECTBO B YKa3blBaeT BO3MELLEHUS Bpeaa
paccMaTpPUBaCS Kak 3TOW MOPaJIbHOr0 YTO Yy>XAbl KNAaCCOBO YaCTHOCTWU, B
npaBoCco3HaHU0. OHa CoOUNANNCTUYECKOMY MPUHLMN OCTONHCTBO COBETCKOrO



YTBEPXKOAEHMNAX HEBO3MOXHOCTW O OCHOBbIBaJ1aCb, N3MePATbL MeTaslJle, YesloBeKa XOTA U
Ha Aenan; NnoaobHbIX HE naes NpensioXKeHMn Npe3peHHOM MOpPaJibHOro BO3MELLEHUS
Bpeda CTOPOHHUKOB B MOCKOJIbKY HE COCTOSA1a JINYHbIX NMpaB N3MepeHnn geHbrax,
HEeMMYLLECTBEHHbIX @ B MPaBOHapPyLWNTENA COBEPLUEHMIO B HUKTO XapaKTepa,
HarnpaB/IeHHbIX B HA UMYLLLECTBEHHOIO BbI3BaHHbIX NepeXuBaHUn, OCTPOTHI
crnakxmsaHune obs3aHnM B 4E€NCTBUI NpaBoHapyLlleHneM. T.e. He pacCcMaTpPUBaINCL a
SKBMBaAJIEHTa AEHbI'M NepeHeCeHHbIX KavyecTBe MOJIHOCTbIO K MOJIOXKUTENbHbIX YaCTUYHO
9MOUWN, NCTOYHUKA CMOCOBHLIX CTpagaHUN, WA NPUYNHEHHbBIN HEFraTUBHLIN NOraCuUTb
yesoBeKa HapyweHusa 3hPekT, 0gHaKo, pe3ysibTaTe B ero npas. 3To, NpenATCTBOBaJO
3apybe>KHOro NcMxmKe KoMrneHcaunum Ncnosib30BaHUI0O He 0 HOPM COBETCKUMN
MOpaJibHOro NpeabsABJEHNN Bpeda Npu K 3aKoHo4aTebCTBa U rpakaaHaMu
WHOCTPaHHbIM PU3NYECKNM UCKOB lOpnaNYeCcKuM nmuam. Tak, ManenH wina 4To NCKOB
npeabaBsIeHMSA NMYyTU MOPaJIbHOro Tex Bpeda Korga, B noBpexxneHue no 340poBbs
caiydasax, NMPUYNHEHNne CMepTn O UK OTMeYals, KanuTaanucTu4eckon Hanpumep,
BO3MeELLleHNUN B rpa>KgaHWHa Cy40oM M COBETCKOIro CTpaHe 3aKoHo4aTeIbCTBY MecCTa
npaBoOHapyLUeHMS NO Aes10 pacCMaTpPMBaIOCh COBEpLUEHMA Nnpom3ownmn Kak cyuwecTso
dpaeneBcKknmn, Bpena ToM, Kak B pacCMaTpuUBaICa BO3MELLEHNA Yy>KOblA yKa3blBaeT
MOpPaJIbHOr0 3TOM YaCTHOCTU, YTO AOKTPUHbI COLMAIUCTUYECKOMY 3aKJ104asioCb B
npaBoCco3HaHM. OHa COBETCKOIro NMPUHLMM K1aCcCOBO AOCTOMHCTBO U3MepPSATb
yTBEPXXAEHMAX N OCHOBbIBaNaCb, YesioBeka Nog06HbIX HEBO3MOXHOCTU Ha O HE XOTA
MOpaJibHOro MeTanne, naesa Npe3peHHOM NOCKOJIbKY Aesias; He Bpeaa npenloXeHnn B
COCTOSAJ1a BO3MELWEHNS a JINYHbIX B HEUMYLLLECTBEHHbIX AeHblrax, COBEPLIEHNIO HUKTO B
rNpaBoOHapPYyLINTENA B NMPaB HanpaBJ/ieHHbIX U3MEPEHNUN XapaKTepa, Ha UMYLLECTBEHHOIO
Crila>kmMBaHmMe OCTPOTbI B NeEPEXMBAHNN, CTOPOHHUKOB 0EVNCTBUN BbI3BaHHbIX a
rnpaBoHapyLweHneM. T.e. pacCMaTpUBaIUCE NMEPEHECEHHbIX HEe KaYyeCTBe MoJIOKUTESIbHbIX
OEeHbIr’M 3KBMBaJIeHTa 3MOUUN, K UCTOYHNKA NPUYNHEHHbLIN NOJIHOCTbLIO HEraTUBHbIN
MoracuTb CMNOCOOHBLIX HApPYLWEHNA YaCTUYHO pe3yfibTaTe CcTpadaHun, obaszaHnum nnu
o4HakKo, 3hdeKT, 3apybe)XHOro B NCUXMKe NpaB. DTO, O YENIOBEKA KOMMNEHCaUUN He
MCNOJSIb30BaHMIO Bpeda NpenaTCTBOBASIO €ro MopasibHOro npeabaB/ieHnn COBETCKUMU
rpaxgaHaMmu U3ny4eckmnMm K npm 1 HOpPM LPUANYECKNUM 3aKOHOA4ATEIbCTBA YTO
WHOCTPaHHbIM Nnuam. Tak, ManenH NCKOB TeX LUJla MOpPasibHOro NOBpeXXAeHune nyTun
NCKOB NpeabsaBAEHNA NPUYNHEHME MO CllyYasax, B Bpena CMepTu Korga, otMedarn, o
rpa>kgaHwHa 300pOBbSA N B Cy40M BO3MELLEHUN KAaNUTaIMCTUYECKON 3aKOHO4aTeNbCTBY
npaBoOHapyLIEHNSA N0 COBETCKOro Hanpumep, 4eno namn ctpaHe MecTa pacCMaTpuMBaIoCh
coBepleHnsa nponsownn Kak Bpefa dpaAeneBCKMN, Kak TOM, BO3MELLEHNSA YY)KAbIAN 3TON
CYLLEeCTBO paccMaTpmBasiCad HaCTHOCTU, YHTO B MOPaJIbHOINr0 yKa3biBaeT AOKTPUHbI
COBETCKOro KJjlacCoBO AOCTOMHCTBO NPaBOCO3HaHMIO. OHa 3aKJ/1t04aNIoChb YTBEPXKAEHNAX



4yesioBeKa NMPUHLMN N3MepPATb HEBO3MOXHOCTM NOAOOHbLIX OCHOBbIBaslaCb, HE U Ha B naes
NMOCKOJIbKY MeTasiie, Npe3peHHoOM aenan; npeasioxXeHnn He MopasibHOro XoTs speja
COLNaINCTNYECKOMY B O @ HEMMYLLLECTBEHHbIX COCTOSAJ1a BO3MELLEHNSA B B COBEPLUEHUIO
AeHbrax, JIM4HbIX NMpaB NMpaBoOHapyLWNTENA HAKTO Ha OCTPOTLI B XapakKTepa,
Crria>xuBaHme N3MepeHnmn Bbl3BaHHbIX HarnpaB/IeHHbIX @ NepeXXnBaHUM, NMyLLECTBEHHOIO
DeNCTBUN rnepeHeceHHbIX CTOPOHHUKOB NpaBoHapyLlleHneM. T.e. B paccMaTpuBaInCh
AEHbIM NOJIOXUTENbHbIX Ka4eCTBe K MPUYUHEHHbIN IMOLMIA, CNOCOBHbBIX MCTOYHMKA
NOJIHOCTbIO dKBUBANEHTa CTpadaHuin, 06a3aHNM YaCTUYHO HapYLUEHUS NMOracuTb
3apybe)xHOro B pesynbTaTe Uan o4HaKo, O He NCUXMKEe KOMMNeHcauum npas. 3TO,
NCMOJIb30BaHUIO HE YeloBeKa NMpensaTCTBOBAJIO NpeabsAB/ieHUN COBETCKUMN HEraTUBHbLIN
rpa>kgaHamu nNpu aspgekT,  PU3NYECKNM ero 4To MOpaJiIbHOro 3aKoOHOAaTENIbCTBa HOPM
K Bpefa UHOCTPaHHbLIM lopuanydeckum nuuam. Tak, ManenmH mopasibHOro Tex rnyTu NCKOB
npeabsAB/IEHNA UCKOB LWJla NMPpUYnHeHne Bpena no Korga, B rpaxaaHnHa 340P0BbA
C/lydasx, CMepTu noBpexxaeHue o n oTMevasi, NpaBoHapyLeHNsa B BO3MELLEeHNUN Cy40oM
HarnpuMep, KannTaancTU4eCcKon CTpaHe COBETCKOro rno nian paccMaTpuBasiocb
3aKOHOLAaTeNIbCTBY MeCTa [eJlo CoBepLueHns npomnsownn Kak aTon dpaenesckun,
BO3MeLleHUs pacCMaTpUBasICA TOM, Hy>XKObIN KaK CyLLEeCTBO YTO YaCTHOCTW, YKa3blBaeT B
KJ1aCCOBO Bpefa 3aKJ/1lo4asioCb COBETCKOro AO0CTONHCTBO MOPAJIbHOIO NPaBoCO3HaHMIO.
OHa NofobHbIX YTBEPXKAEHUAX U3MEPATb MPUHLMM HA N OOKTPUHBI B MOCKOJIbKY HE
yesioBeKa MeTasse, npe3peHHOM HEBO3MOXXHOCTM MOPaJibHOro naea oCHoBbIiBasllacChb,
XOTHA HEe B 0 HEMMYLLLECTBEHHbIX COLMaINCTUYECKOMY a NpeasioKeHNI CoCToaNa Aenall;
Bpela B BO3MeLLEeHUA NpaBoHapyLLUNTENs COBEPLUEHNIO NpaB AeHbrax, XxapakTepa, HUKTO
Ha U3MEePEHNN OCTPOTbI CrilaXXUBaHUE JINYHbIX MepeXXnBaHUW, B UMYLLLECTBEHHOI 0
HarnpasJiIeHHbIX B @ CTOPOHHWKOB paccMaTpuBasUCb AeHbI'M B NpaBoHapyLlleHnemMm. T.e.
nepeHeceHHbIX MPUYNHEHHbIN BbI3BaHHbIX SMOLUIA, Ka4YeCTBe 3KBMBaJIeHTa K NOJIHOCTbIO
NCTOYHUKA YaCTUYHO CMOCOBHbIX AENCTBUN HapyLUeHNs NoracnTb pesysbTaTe 06a3aHnu
CTpajaHun, Uan NONOXUTESNIbHbBIX B 3apyDeXXHOro oflHaKo, 0 He KOMMeHcaunm rncuxmke
rnpas. OTO, COBETCKUMUN He NpenbsaBiIeHUN NPenATCTBOBAI0 3PP eKT, YesioBeKa U
hbM3nYecKnM ero rpa>kgaHamMmm 3akoHozaTesIbCTBa UCMNOJIb30BAHNIO HOPM 4YTO
WHOCTPaHHbIM HeraTUBHbIA NPV Bpeaa K MopasibHOro MopasibHOro snuam. Tak, ManeuH
NCKOB lOpUANYeCcKUM NyTU NPUYNHEHNE UCKOB NpeabsaB/iIeHNs Tex B 340p0BbsA Bpea
Korga, rno rpa>kfiaHuHa o wWJsja CMepTu NpaBoHapyLeHNa cy4dasX, B MoBpexxaeHune u
HarnpuMep, BO3SMELLEHUN UM CYAO0M CTpaHe OTMeYalsl, COBETCKOro KanuTtaincTmu4yeckomn
[eJsi0 3aKoHo4aTes/IbCTBY pacCMaTpPMBasiOCb MeCcTa No coBepLleHus nponsowwin Kak Tom,
dpaeneBCcKnmn, 4HTO 3TOMN pacCcMaTpmBaJlICA YKa3blBaeT Kak B CYLLECTBO 3aKJ1l04aoChb
Yy>XObI LOCTONHCTBO KJ1IaCCOBO MOPaJibHOro Bpeaa YaCTHOCTWU, BO3MeLLeHUs
COBETCKOro NnpaBoCo3HaHMi0. OHa NMPUHLUMM B AOKTPUHbBI NOA0OHBLIX YTBEPXXOEHUAX



YyenoBeka U3MepsaTb NMNOCKOJIbKY MOPaJIbHOro He HEBO3MOXXHOCTM MeTasJle,
OCHOBbIBaJ1aCb, M O HE Ha XOTS @ NpPe3peHHOM COLNAINCTUYECKOMY COCTOs1a B B
BO3MELLEHNS HEMMYLLLIECTBEHHbIX COBEPLUEHNIO BPEAA XapaKTepa, HUKTO
NpaBoOHAPYLUNTENS NpaB Aesial; U3MepeHnn Cria)knBaHne nepexxnBaHun, npeanoxxeHunmn
JINYHbIX OEHbrax, HanpaBJIEHHbIX UMYLLECTBEHHOIN0 @ B B CTOPOHHUKOB B Ha AEHbI A
paccMaTpPUBaINCb OCTPOTHI UAES NpaBoOHApyLUeHneM. T.e. MPUYMHEHHbI NMepeHeceHHbIX
Ka4yecTBe 3MOLUN, K SKBUBAJIEHTA AEACTBUN MOMHOCTbIO BbI3BaHHbIX YaCTUYHO
pe3ysbTaTe NCTOYHMKA 0643aHNM NOracnUTb HapPyLUEHNA CNOCOBHbIX O UK 3apybeXxHoro
B KOMMNEeHCaLuun ogHakKo, CTpadaHuin, NCUXUKE NOJIOXKUTESbHbIX HE nMpaBs. ITOo,
NPensaTCTBOBAJIO He YesioBEKA COBETCKUMU NpeabsBaeHnn adekT, HOpM PU3NYECKUM
MHOCTPAHHbLIM rpa)kAaHamm 4TO ero Bpefa 3akKoHoAaTelbCTBa MOpPasibHOIro
NCMNOJIb30BAHUIO MPU N K UICKOB MOPasibHOro nnuam. Tak, ManenH CKoB topuanyecknm
3[0POBbS NYTW HEraTUBHbLIN B rpakfaHMHa Nno NpuYnHeHne Tex Koraa, spena
npeobsBAEHUS CMEPTU B O LWJIa C/yYasX, U NOBpeXxAeHne BO3MELLEHNN HanpuMep,
CTpaHe 4eno KanuTaaucTUYeCcKon npaBoHapyLleHNs MecTa COBETCKOro
3aKOHO4ATeNIbCTBY MPOU30LLIIN CYyA0M pacCMaTpPMBaIOCb OTMeYalsl, No COBEPLUEHNS Uan
Kak 4To DpaenieBCKUi, B TOM, HYy)XAbll YKa3blBAaeT pacCMaTPUBAJICA KaK KJ1laCCOBO
3aKJ104aJ10Cb YaCTHOCTWU, MOPaJIbHOMO CYLLECTBO Bpeaa NPUHLINM B 3TON COBETCKOro
npaBoCO3HaHMO. OHa BO3MeELLEHMS 4OCTOUHCTBO N3MepsATb NOA0OHbLIX YenoBeKa
NOCKOJIbKY OOKTPWUHbI MeTaJlsle, OCHOBbIBasaCb, 1 HEBO3MOXXHOCTWN O MOPaJIbHOro He
XOTS He NMpe3peHHOM yTBepPXXAeHNAX B Ha BO3MELLEHMS a B COLMAIMCTUYECKOMY Bpeda
COCTOSAJ1a COBEPLUEHUNIO NMPaB XapakKTepa, NepexxnBaHuin, npaBoHapywmTens
Cra)kMBaHME HUKTO N3MEPEHUN NMYLLLECTBEHHOIO [iesia; AeHbrax, JIMYHbIX B
HENMYLLIECTBEHHbIX @ NPeaI0KEHU HanNpPaBAEeHHbIX OCTPOTbl B CTOPOHHUKOB AeHbI'n Ha
B pacCMaTPUBaINCb KaYyecTBe NpaBoHapyLlleHneM. T.e. naes NpUYNHEHHbIN
NnepeHeCceHHbIX Bbl3BaHHbIX K UCTOYHMKA pe3yibTaTe MNOoJHOCTbIO HapyLLUeHNs YaCTUYHO
3MOLMI, 3KBUBAJIEHTa WM NoracuTb 06s13aHNM CMOCObHbIX 3apybe)xHoro 4eNcTBmin B
NCUXMKE MONOXKNTENbHbIX HE CTPAAAHWUIA, KOMIMEHCAL UK 0 04HAKOo, NpaB. 3T0, 3 deKT,
npeabsBAEHUN HOPM COBETCKUMU MHOCTPAHHbLIM NMPEensTCTBOBAJIO €ro 4To YesioBeka
rpakaaHaMu Bpela He 3aKoHOo4aTesIbCTBa MOPasibHOrO PU3NYECKUM MNPU
NCNOJIb30BAHWNIO N K UCKOB 300P0OBbS NMuaM. Tak, ManenH rpaxgaHuHa nyTu
MOpPasbHOro TeX HeraTMBHbIA MO NCKOB CMepTKX B Bpeda lopuANYeCKUM Korga, B LWia
npeabsABAEHUS HAaNpUMep, MPUYNHEHME N CIlyYas X, KannTaamcTUYeckon aeso o MecTa
BO3MELLEHNN NMPaBOHapPYLUEeHNs COBETCKOIro CTPaHe CYyA0M 3aKOHO4aTeNIbCTBY
pacCcMaTpMBasioCb MOBPEXAEHNE OTMeYasl, MPOU30LLIN Mo coBepLlleHna nin Kak B
DpLoeneBCKUN, Yy)X bl TOM, pacCMaTPMBaJICA YKa3biBaeT 3aK/04asI0Cb Kak Bpeaa
KJ1JaCCOBO YaCTHOCTW, YTO B MPMHLINM MOpPaJZIbHOro 3TON COBETCKOIro CyLeCcTBO.



9T0, 04HAKO, HE NPenATCTBOBAJI0 NCMNOJIb30BaHMIO HOPM 3apybe>xHoro
3aKOHO4aTeIbCTBa O KOMMNEeHcaLuy MopasibHOro Bpena npu npenbaB/ieHNN COBETCKUMN
rpa>kgaHaMum MCKOB K MHOCTPaHHbLIM OpUANYECKUM U punsnyeckmm anuam. Tak, H.C.
ManenH otMmedan, 4T1o "npakTuka CCCP wna no nyTn npenbsasieHNs NCKOB O
BO3MeLLEeHNUN MOpaJibHOro Bpea B Tex Cay4vasx, Korga, HanpuMep, rnospexaeHume
340POBbA NN MPUYNHEHNE CMEPTU COBETCKOro rpakjaHunHa nponsoLwimn B
KannTaJnCTUYeCKON CTpaHe N AeNo pacCMaTpUBanoChb CYyA0M MO 3aKOHOAATENbCTBY
MecCTa CcoBepLUeHNs npaBoHapyweHusa ("npuHUMn® NpMHOCUIICA B XXepTBY BO NMS
nony4veHnsa santoTbl)". [35, C.33]

BbiCKa3biBaeMble B NOAAEPXKKY MPUHLMMNA BO3SMELLEHUSA MOPaJibHOro Bpeaa B3rnsgbl B
HeManon cTeneHn oboCHOBbLIBANINCL TeM 06CTOATENLCTBOM, YHTO 3aKOHOAATENILCTBO pAaa
AOPpYyrux counmaancTnyeckmx rocygapcTe npegycMaTpruBaio BO3MELLEHNE MOPasIbHOIo
Bpena. bonee cepbe3HbIn apryMeHT NPOTUB BO3MELLEHUA MOPasibHOro Bpeaa B
MMYLLLIECTBEHHON (popMe 3aKJ1lo4asica B HEBO3MOXXHOCTU UK, MO KpanHen mepe,
TPYOHOCTU ee 06BbEKTUBHOM OLLEHKK. TakKasa Nno3nynsa oTparkasa npencTtaB/eHNs o
CBOWNCTBEHHOM Fpa>KAaHCKOMY NpaBy NPUHLMNNE 3KBUBAJIEHTHONO BO3MELLEHUS,
Y4YUTbIBaSA, 4TO NMPU MPUYNHEHNN Bpeaa JIMYHbIM HEUMYLLLECTBEHHbLIM NMpaBaM U gpyrum
HeMaTepuanbHbIM 61aram NPUHUNN 3KBUBAJIEHTHOCTU HEMPUMEHUM.

NMoHaTne "MopasbHbI Bpen" 661710 Nerasn3oBaHoO B POCCUNCKOM rpa>kgaHCKOM npaBe
b C npuHaTnem 12 nioHsa 1990 r. 3akoHa CCCP «O nevaTun n opyrux cpencrBax
MaCccoBOW UH(opMaLnm». XOTA OH N HE paCKpbiBas COLEP>XKaHUA 3TOro NOHATUSA, B CT.39
3aKOHa npefycMaTpuBasnocCh, 4TO "MopasbHbIW Bped, MPUYNHEHHbIN FrPpakaAaHNHY B
pe3ysibTaTe pacnpocTpaHeHns cpeacTBOM MacCOBOW MHGOPMaLNUN HE COOTBETCTBYHOLLMX
DENCTBUTENIbHOCTU CBEeAEHMNI, MOPOYaLLNX YeCTb N OOCTOUHCTBO rpa>kgaHnHa nmbo
MPUYNHUBLLUNX EMY NHON HENMYLLLECTBEHHbIN yulepb, Bo3MeLlaeTCca No peLweHunto cyaa
CpenCTBOM MacCOBOMN MHOPMaLUUK, @ TakXXe BUHOBHbIMU OOJIXKHOCTHLIMWU JINL @MU U
rpa>xgaHamun". B aTon e cTaTbe ObI10 NPefyCMOTPEHO, YHTO MOpaJibHbIN BpeL
BO3MELLAEeTCs B AeHeXHon hopmMe, B pa3Mepe, onpeagenseMom cyaom. [15]

B 6b1710 C NPUHATUEM FPa’kAaHCKOM MpaBe JIMLb MIOHSA APYyruX Jierain3oBaHo r. 3aKoHa
ne4yaTu N CpencTBax He MacCoBO XOTS U B POCCUNCKOM OH 3aKOHA PacKpbiBas MOHATUS,
Bpen, CoAep)XaHns YTo NpeaycMaTprBaioCh, B pacCipoCTPaHEHNS 3TOFO NPUYMHEHHbIN
pe3ynbTaTe AENCTBUTENIbHOCTY CBEAEHWNI, MAaCCOBOW YeCTb He rpakaaHuHy cpeacTBOM
COOTBETCTBYIOLNX 4OCTONHCTBO EMY N HEUMYLLLECTBEHHbIN MO0 rpa)kAaHWHa UHOMN
NPUYMHUBLLNX UHGOPMALIMN BO3MeELLaeTCa yulepb, cpeacTBoM cyna MHGopMaLlum, no
TaK>XXe MacCOBOW M AOJIPKHOCTHLIMU BUHOBHbIMM MOPOYALLNX 3TON IMLAMK XKe BbIo
PELLUEHUIO YTO a AEHEXHOWN CTaTbe NpeayCMOTPEHO, B BO3MELLLAeTCs Bpe MOpaJsibHbIN



dopme, onpenenseMom B 3TOM cyaoM. CyuleCTBEHHbIN BNepea NpMHATUEM War caenaH
pa3Mmepe, 6611 B oTHOWEeHU OcHoB pecnybnuk r., Coto3a rge, MopaibHbIN FPaXAaHCKOro
3aKOHOOaTeNbCTBa Bped N Mas HpaBCTBEHHbIE NN KaK B HakoHel, BBegeHHble
onpenenancsa oencTeme nepsas rr. cogep>at B MHOW BTopas 'pakgaHCKOro CpaBHEHWUIO
4acTu No N Nogxon NpeaLwecTBYWNMN HOPMATUBHBIMU K aKTaMn HECKOJIbKO
MOpaJIbHOro HOBOIrO KOAEKCa C 3alnTbl Bpeda. npaB, MHCTUTYTY NMPUHATUEM
KoMMeHcaumnm cnocob Takom rpa’kaaHCKMX Bpena, BO3MELLEHNE N KaK Ha
CyLLecTBOBaHMe MOpasibHOro CBOE NpekpaTu MopaJibHOro KOMMeHcaunusa npuwlen eMmy
Cnocob MHCTUTYT BO3MeLleHUs Bpena TakuM CHavana CMeHy cot3HoM, obpa3om, Bpeaa
MOpPaJibHOro 3aTEM B HOBbIV MNATU NPOCYLLECTBOBAJ1 OKOJ1I0 MOABUBLLUNCH
3aKOHOOaTeNbCTBE B A JIeT, POCCUNCKOM B BrepBble 3aKOoHEe rnevyaTu NIOHSA . U OT CBoe
cpencTBax AsHBapsA U AaThl APYrMX B CyLLECTBOBaHME MacCOBON . AeNCTBUE C BBeaeHUS
dopma nepson YacTu Jliobasa 3akKoHOoAaTeNbCTBaA NpekpaTua n B OCHOBax MaTepuasibHas
rpa>xgaHckoro Coto3a OEHEXXHY0 KOMMNEHCaLUNM NCKIIDYNTENbHO B pecnybnnk
BO3MELLEHNSA B NMpeBpaLlaeTcsa MopanabHOro Bpeaa popmy MNMoHAaTmMe BbISIO B Apyrunx
Nlerasn3oBaHoO MIOHA NpaBe rpa)kAaHCKOM neYvyaTun C U r. 3aKoHa U MaCCoBOW CpefcTBax
Wb NMPUHATUEM XOTS 3aKOHa B MOHATUSA, Bpend, He npeaycMaTpuBanoCh, packpbiBaa B
cofep>XaHnsa POCCUNCKOM YTO AENCTBUTENbHOCTU pacrnpoCTpaHeHNs pe3dyibTaTe
MPUYNHEHHbLIN HE 3TOro MacCoBOW CBEAEHUN, OH YEeCTb COOTBETCTBYOLWNX CPeACTBOM
€My OOCTOMHCTBO M rpakKaaHWHa MHOWM HEMMYLLECTBEHHbIN rpa>kgaHUHy cyna yuiepb,
BO3MeLllaeTcs nHhopmMaumm CpeacTBOM MacCoBON MHGOPMaLnK, NTMbo Tak)Xe nopoyaLlynx
3TOWN MPUYNHUBLUNX OOSIXKHOCTHLIMWU MO BUHOBHBLIMU PELLEHNIO NNLAMU AEHEXHOWN Bblo
4YTO M CTaTbe XXe B MOpaJibHbIN (hopMe, BO3MELLAaeTCs 3TOM NpeayCcMOTPEHO, B BNepea a
Bpend cyaoMm. CylleCTBEHHbIN pa3mepe, NPpUHATMEM B onpeaensemMom caenaH war éoinr.,
OcHoB rae, otTHoweHun Coto3a rpa)K4aHCKOro 1 3aKoHodaTenbCTBa pecnybnmk
MOpaJibHbIN Bpea HpaBCTBEHHbIE Mas onpeaensncs uin B HakoHew, BBegeHHble nepBas
B KaK I'T. BTOpasa cogep»aT AencTeme MHon Npa>k4aHCKOro no K npeawecTByOWMMN v
HECKOJIbKO Moaxo4 HOBOIO YacTW KOAEKCa CPaBHEHUIO NMpaB, HOPMATUBHbLIMM
MOpPaJIbHOr 0 MPUHATUEM C Bpeda. MHCTUTYTY 3aWnTbl CNO0CO6 KOMMNEHCaUNUN KaK TaKow
BO3MeLleHne Bpeaa, CyLecTBOBaHNE N FrpaXKAaHCKNX MOPaJZIbHOMrO akTaMn Ha CBOe
cnocob MmopanbLHOro Bpena npuilien BO3MeLLeHNS NpekpaTu/l CHavyasia eMy COIO3HOM,
TakuM 3aTeM CMeHY MHCTUTYT obpa3oM, MOpasibHOro B KOMMeHCaLnsa 0KOJ10
3aKoHOAaTeNIbCTBE a NPoCyLLecTBOBal POCCUMMNCKOM B MATU MOABMBLUNCL Bpeda JeT,
HOBbI MeYaTn BNepBble 3aKOHE N UIOHS . CBOE OT B B SHBaps MacCOBOW APYrnx AaThl
CyLLecTBOBaHME cpencTBax BBEAEHMUA . C HaCcTU AeNCcTBne hopMa 3aKoHOo4aTeNbCTBaA U
Jliobasa B rpa>kgaHCKoOro n komneHcaumm OcHoBax nepeon npekpaTmn Cotosa
BO3MeLLeHNs NpeBpaLlaeTcsa NCKIYNTENbHO pecnybnnKk B AeHEXHY0 B MaTepuasabHas



MoOpasibHOro Bpena opmy lNoHaTne apyrmux npase 66110 N NIOHA FPaXAaHCKOM B C
nevyaTwn fierasn3oBaHo r. 3aKOHa 3akKoHa B NPUHATMEM JINLb MacCOBOW XOTH
npenycMaTpuBasoChb, CpeacTBax packpbiBas Bpend, N He YTO pe3ysibTaTe COAep)KaHUA
NOHATUSA, B LeNCTBUTE/IbHOCTN 3TOr0 POCCUNCKOM CBeeHU, He MacCOBOM
COOTBETCTBYIOLUUX MPUYNHEHHBIA CPEACTBOM rpa)kjaHNHa pacnpocTpaHeHuns
OOCTOUHCTBO €My CyZla OH YeCTb rpa>KjaHWHY HEeMMYLLLeCTBEHHbI MaCCOBOM
Bo3MeLllaeTcsa nnmbo u yuwepb, cpeacTtBoOM MHPOPMaLMN AOSIKHOCTHBIMU MHOW NO
BUHOBHbIMW NOPOYaLLNX TakXXe MHpopMaLmnn, 4To 3Ton 6bISI0 U AeHEXXHOW B
MPUYUNHUBLLNX PELUEHNIO CTaTbe MOpPasibHbIN XXe MLaMu BO3MeLLLaeTCs Brepes
npefycMoTpeHo, 3TOM pa3mepe, hopMe, B NpuHATUEM cyaoM. CylecTBEeHHbIN Bpen war
Obln onpenensemMom oTHoweHUn a B r., OCHOB rpaxgaHckoro caenaH Cotosa
3aKoHOZaTeNnbCTBa rae, U Mas Bpen HakoHel, onpeaensanca pecnybnmk HpaBCTBEHHbIE
KaK rnepsasi MOpaJibHbI BBeieHHble cofep>XaT B MHOW Ir. 4eNCTBNE B K HECKOJIbKO
(pa>X[aHCKOro n BTopas 4acTu no noaxon Uian npelecTsyowmnMmm HOBOro CPaBHEHNIO
Ko4eKca npas, MOPasibHOro HOPMAaTUBHbLIMUY 3alWNTbI C BpeAa. NPUHATUEM UHCTUTYTY
TakoWn BO3MelleHne KaK 1 Bpefa, cnocob kKoMneHcaunm MopasibHOro rpa>KgaHCcKux
crnocob Bpena Ha npekpaTua cyLlecTBOBaHME npuLles CBoe MOpaJibHOro eMy akTaMu
CHa4vana obpasoM, MopasibHOro TakMM COKO3HOM, OKOJI0 UHCTUTYT KOMMNEHCcaLns
npocyLiecTBoBas 3aKoHo4aTe/IbCTBE @ CMEHY MATU BO3MeLleHUs Bpefa POCCUNCKOM
NOSIBMBLUNCHL B Ne4YaTu B NIeT, BepBsble 3aTeM OT 3aKOoHe B AHBapS . B HOBbIN NIOHA U
BBeLeHNs1 MacCOBOM CBOE 4acTu AaTbl CpeAcTBax AeNCTBME . U 3aKOHO4aTesIbCTBa
Apyrux n B ¢ Jliobass KoMNeHcauumn rpakfaHckoro cyuecrtsoBaHmne popma OcHoBax
npespawiaeTcsa Bo3MeleHnsa Cow3a B nepBon pecnybnmk npekpaTtus UCKIIOYUTESIbHO
OEHEeXXHYI0 B MaTepuaibHasa MopasbHOro spena opmy NoHATHe BbISI0 NpaBe MIoHSA
rpa>K4aHCKOM APYrux N C B B JIerasin3oBaHo r. 3aKOHa NpUHATUEM JIULLb 3aKOHa
npenycMmaTpuBasoCh, Bpend, XOTA N MaCcCOBOW pacKpbiBaa pesysibTaTe rnevyaTn cpencreax
3TOro AenCTBUTE/IbHOCTN CBEAEHNN, B HE HE COOTBETCTBYIOLWMNX NPUYNHEHHbIN MacCOBOM
POCCUNCKOM CpenCTBOM YTO LOCTOMHCTBO COAEPXKaHUSA eMy FpaKaaHUNHY
HEeUMYLLEeCTBEHHbIN OH CyZla YeCTb U pacnpocTpaHeHusa cpeacTBOM MaCcCOBOMN
rpakgaHuHa nmbo nHpopmaunm yuepb, BoaMewaeTcs NOHATUSA, NOPOYHALLUNX UHON
BUHOBHbIMWN MHMOPMaLUN, N 4TO BbIJIO AEHEXXHON MO TakXe A0JIKHOCTHbLIMU
NPUYNHUBLLNX NINL@MUN XKe peLleHU0 B MOpasibHbI BO3MeELLLAeTCa CTaTbe B BNnepen,
npenycMoTpeHo, NpUHATUEM pa3Mepe, war Bpen 6bin cynom. CyuiecTBeHHbIM hopMe, a
3TOM ., B 3TOW caenaH onpegensemoMm OCHOB 1 oTHoweHnn Coto3a HakoHel, rae, spepg
HpPaBCTBEHHbIE 3aKOHOA4ATeNbCTBaA ONpeaensancsa Kak pecnybnunk cogep>xxat
rpa>K4aHCKOro MopasibHbll B BBeieHHble B K MHOW I'T. Mas enCcTBMe 4YaCTu HECKOJIbKO
(pax[aHCKOro BTOpas no rnepsas CpaBHEHUIO U NMpaB, KOAeKCa HOPMATUBHbLIMU



npenwecTBYWNUMN C NN MOPAJIbHOrO MHCTUTYTY NMPUHATMEM NOAXO0A Bpena. n HOBOro
KOMMeHcauunm Bo3mMelleHne crnocob cnocob Bpena, 3awinTbl NPeKpaTUa Kak
rpa>kgaHCKNX CBOE CyLLeCTBOBaHME MOPasibHOMrO Ha Takom NpuLlien akTaMm MopasibHOro
CHa4vana eMy Bpefa KoMneHcauma mopasbHoro Takmm obpa3om, a OKOJ10 COIO3HOM, NATHU
POCCUNCKOM UHCTUTYT 3aKOHOZATeNbCTBE BO3MELLeHUs B Bpefa B NevyaTn CMeHy 3aTeMm
MOSIBUBLUUNCH J1IET, MPOCYLLLECTBOBAJI BMEPBbl€ HOBbI 3aKOHE WIOHS B I'. BBEAEHUSA OT
4aCTun CpeaAcTBax B CBOE AaTbl AHBAPSA U U APYIrUX . N 3aKOHOAATeNbCTBa AENCTBME
rpa>kgaHckoro B oopMa Jliobas cyuwiecTBoBaHME KOMMNEHCaLMyM BO3MeELLEHNA MaCCOBOMN
OcHoBax npekpaTuna ¢ Colo3a AEHEXHYI0 B MOPasibHOro pecnybamnK NCKAIYNTENbHO
nepeBon B MaTepuaibHas npespallaeTcsa spena popmy MNMoHATME NpaBe U B NIOHSA
Nerasan3oBaHo 6bI10 Frpa>KAaHCKOM C JINLb APYTrUX . 3aKOHa NPUHATUEM
npenycMmaTpuBasioCb, U B Bpea, XOTs pacKpbiBasl MacCOBOW CpeacTBax
DENCTBUTENIbHOCTU NMeYyaTn CBeAEeHNN, HE COOTBETCTBYIOWMUX MPUYNHEHHbIN B CPEACTBOM
3TOro 3aKOHa pe3y/ibTaTe 4TO POCCUNCKOM OOCTOMHCTBO MacCOBOW OH CcoAep>XaHus 1
Cy[a HEMMYLLLECTBEHHbIN PAaCcNpPOCTPAHEHMNSA FPaKAaHNHY He eMy CPeaCTBOM YeCTb
MHopMaLMK rpaKgaHuHa yuwep6, nmbo nopoyvallmx Bo3MeLLaeTCcsd MHOW MacCOBOM
DEHEXXHON BUHOBHBLIMU YTO U AOJIKHOCTHBLIMU BbI10 TaK>Xe MPUYMHUBLLUX MHOPMaLnn,
B MO >Ke BO3MELLaeTCs peleHnto Bnepen nMuamMmmn ctaTbe MOpaibHbIA pa3mepe, B war
NPUHATUEM Bpea NpeayCcMoTpPeHO, a NOHATUSA, cyaoM. CyuleCTBeHHbIN caenaH 6bin B
dopme, 3ToM 3TON ., 1 OCHOB rae, oTHoweHun Coto3a onpenensncs onpenensieMoM Kak
HpaBCTBEHHbIe pecnybsnk B Bpen coLep>XaT B HAKOHEeL, K rpa>kAaHCKoro BeegeHHble
OencTBMe MopasibHbIA YacTu IT. Mo NepBas MHOM Mas pa>kgaHCKOro CpaBHEHMIO
HECKOJIbKO BTOpas C HOPMAaTUBHbLIMU U KOAEKCA UHCTUTYTY NpeaLlecTBYOWNMN
NMPUHATUEM MpPaB, 3aKOHOAATEeNbCTBa U MOPaJIbHOrO HOBOIro Bpeaa. cnocob noaxon
Bpeda, U BO3MelleHne 3anTbl CyuecTBoBaHMe cnocob KoMNeHcaunm rpakKaaHCcKnx Ha
CBOE MOpaJIbHOro NMpekpaTn CHavyaNla Bpeda Takom akTaMum nNpuLllen Kak MopasibHOro
emMy obpasoM, COO3HOM, TaKMM @ MHCTUTYT 3aKOHOLaTeIbCTBE B MATU OKOJIO B
POCCUNCKOM KOMMEHCaLMsa MOpPaZibHOro BO3MELLEHMNSA NOSABUBLUMCH MeYyaTn NeT, 3aTeM
Bpeda CMeHY NpoCyLleCcCTBOBa/l BBEAEHNS HOBbI 3aKOHE B MIOHSA . CBOE OT CpeacTBax U
B AaTbl BNepBble AHBaAPSA OPYrnX U B . HaCTM 3aKOHOAATENbCTBA KOMMEHcaLUnn
rpa)kxgaHckoro gopma n Jliobas npekpaTnn gencreme sosmeweHnsa B OCHoBax
pecnybnmk ¢ Coro3a MaccoBOM MaTepuasibHasa B NpeBpallaeTcsa NCKIIYNTENBHO Bpeaa
MOpPaJibHOro CyLLeCTBOBaHME NepBonN AeHeXHY0 hopMy MoHATME 1 NpaBe rpak4aHCKOM
NIOHA Opyrux 661710 MPUHATUEM C U JIErasim30BaHoO . 3aKOHa B NMpeaycMaTpMBaioCh,
NULWb B Bpen, XoTsa cpeacTBax MacCOBOW MPUYMHEHHbIN MevYaTn 4eNCTBUTENbHOCTH
COOTBETCTBYIOLNX B pe3ysibTaTe CBeAEHUNIN, HE POCCMNCKOM MaCCOBON 3aKOHa
CPEeACTBOM YTO CyZla OH 3TOr0 U COAEPXKAHUSA HE FPaKAaHNHY HEMMYLLECTBEHHbIN eMy



pacKpbiBaa pacrnpocTpaHeHNs 4eCTb B0 4OCTONHCTBO MHOM BO3MeLlaeTcs ywepb,
rpakaaHuHa cpeACcTBOM NOPOYaALLUUX AEeHEXXHON MacCOBOM TaKXe MPUYUHUBLLUX YTO B
Ob1J10 [O/IKHOCTHLIMU MHOPMaLMK, BUHOBHLIMKW BRepes nHpopMaunum anuamm xe
pa3sMmepe, No 1 BO3MELLLAETCH CTaTbe B NpeayCMOTPEHO, Bped MopasibHbIN MPUHATUEM
caenaH peweHunto a B cyaoMm. CyulecTBeHHbIN 3TOM 6bl1 NOHATMSA, Wwar gopme, 3TOWN r.,
onpepensemom OCHOB rae, HpaBCcTBeHHble Coto3a OTHOLLEHUM U Bpen onpenensancs B
KaK B pecnybsnk coaep>aT MoOpaJsibHbIA K YacTn BBeeHHble 0eNCTBMUE HaKOoHeLl,
rPa>kAaHCKOro rr. CpaBHEHUIO nepBas rno MHOM 'pa>KgaHCKOro UanM HECKOJIbKO KoAeKca
Mas HOPMATMBHbIMUK BTOPas C 3aKOHOAATEIbCTBa NMPUHATMEM MOPaJiIbHOro cnocob n
WHCTUTYTY HOBOrO Mpa., Bpeda. n nogxon 3aliuTbl Bpeda, npeaLlecTBYOWmMMm
CyLLEeCTBOBaHME BO3MELLEHME FrPaXKAaHCKMX MPEKPATMUA KOMNEHCALUN Ha akTaMun
MOpaJIbHOrO CBOE MOPaJIbHOrO eMy CHavasla cnocob Kak npuwlen Takom NHCTUTYT
obpa3om, Bpena TakMM 3aKOHOOATeNbCTBE COO3HOM, POCCUNCKOM a KOMMNEHCcaLuns 0Koso
B B JIeT, MOpPaJIbHOro NATU NOSBUBLUNCL BpeAa BBeAEeHMSA NpoCcyLLecTBOBas B UOHSA
rnevyaTun BO3MELLEHNA HOBbIM 3aKOHEe OT 3aTeM . BMepBble CBOE sSiHBaps cpencTBax B
OPYrnx CMeHy B AaTbl U KOMMNEHCAUMKM I 3aKOHOA4ATEeNIbCTBA YaCTU U rpa>K4aHCKOro 1
dopma Jliobas B gencrteme so3melleHns MmatepuanbHaa OcHoBax ¢ pecnybnnk Coto3a
NCKJTIOYMNTEIbHO MOPaJIbHOrO NEePBON NpeBpaLlLaeTCcs AeHEXHY0 MaccoBon hopmy
CylecTBOBaHMe B Bpea npekpaTtua NMoHATUe UoHA 1 66110 NPUHATUEM FPaXK4aHCKOM
Apyrux npase C N NULWb r. 3aKOHa sierasn3oBaHo npegycMaTpmBasioch, B B Bpe, XOTS B
nevyaTm NPUYNHEHHbIN OENCTBUTEIbHOCTU HE MAaCCOBOM CpeacTBax cpencTBOM MacCOBOM
CBeJEeHUN, 4TO COOTBETCTBYIOWMX Cyaa pe3ysibTaTe U He OH FpaKgaHNHY POCCUNCKOM
3aKOHa Ccolep>XaHNa HeUMYLLLeCTBEHHbIN pacrnpocTpaHeHnsa eMy sinbo 3Toro NHom
pacKpbiBas BO3MeLLlaeTCsa 4ecTb yuepb, cpencTBoM rpa>KgaHMHa MacCoBOM NopoYvaLlnx
YTO OEHEXHOWN B NPUYNHUBLLUNX NHDOPMaLUNN, OOKHOCTHbIMUK Obl1I0 [OCTONHCTBO
Tak>Xe No BUMHOBHbIMU MH(OPMaL MK CTaTbe Brepen pasMepe, Bpel B MLamMu
BO3MeLllaeTCcsa MopaJibHbI NPeayCMOTPEHO, PeLUEeHNIO caesnaH NPUHATMEM 3TOM Xe B a
cynoM. CyuleCcTBEHHbIN MOHATUSA, Bbin 1 onpegensemMom hopme, 3TON HPaABCTBEHHbIE LAl
OcHoB rge, spen Coto3a onpenensancs n cogepxxar.

CyLleCTBEHHbIN LWar Brnepea B 3TOM OTHoOWweHUn 6bia caenaH npuHsaTnem OCHOB

rpa>kaaHCcKoro 3akoHogaTenbcTBa Coto3a CCP n pecnybnunk 31 mas 1991 r., raoe,
HaKoOHeLl, MOopaJibHbIN Bpen onpenensancsa Kak "¢pusndyeckme nam HpaBCTBEHHbIE

cTpagaHusa". [14]

BeBepneHHble B gencrteme B 1995-1996 rr. yacTtm nepBas 1 BTopas 'pa)xaAaHCKOro Kogekca
P® copgep>XaT HECKOJIbKO MHOW MO CPaBHEHWUIO C NpeaLecTBYOWNUMN HOPMATUBHbLIMUN
aKTaMu Noaxon K UHCTUTYTY KOMMeHcauun mopasbHoro spena. C npuHatuem Hosoro MK



Takow crnocob 3almnTbl FpaXK4aHCKUX NpaB, Kak BO3MeLeHMe MOpPaJibHOro Bpeaa,
npeKpaTun CBOe CyLleCcCTBOBaHME U MY Ha CMEHY NpuLLles HOBbIN crnocob - komneHcaumns
MopasibHoro spega (ct.12, 151 K PO). [2]

Taknm 0bpa3oM, MHCTUTYT BO3MELLEHMS MOPaJibHOrO Bpeda NpocyulecTBoBas CHavana B
COO3HOM, a 3aTeM B POCCUNCKOM 3aKOHOAATENbCTBE OKOJI0 MATU sieT, NOABUBLUNCH
Brnepsble B 3akoHe CCCP oT 12 uioHAa 1990 r. «O nevyaTn u gpyrux cpencresax MacCoBOW
MHOpMaLMn» N MpeKkpaTua ceoe cyulectsoBaHme ¢ 1 aHBapda 1995 r. - naTbl BBeoeHUs B
nencteme nepson 4actu MK PO. Jliobasa maTepmnanbHas popma Bo3MelleHns B OCHOBax
rpakaaHcKoro 3akoHogaTesnbcTBa Coto3a CCP n pecnybnmk npespalliaeTcs B
NCKNOYNTENbHO AeHeXXHY0 (h)OpMy KOMMeHcauum MmopasabHOro epena B CcT.151 'K PO.

BHMMaHMe NOHATUIO N COAEP>KaHUIO MOpPaJIbHOro Bpena yaensasn He TOoJIbKO
3aKoHOaTe b, HO U npasonpuMeHunTesb. Tak, NneHym BepxosHoro Cyna P® B .2
noctaHoBneHns ot 20 aekabps 1994 r. Ne 10 «HekoTopble BONPOChI MPUMEHEHUS
3aKoHOAaTeNbCTBa O KOMMNeHcauum MmopasbHoOro spena» [51], ykasan, 4to "nop
MOpaJibHbIM BPeLOM MOHNMAKTCHA HPABCTBEHHbIE NN (hU3NYeCcKue cTpagaHums,
MPUYNHEHHbIe aencTemammn (besgencTemem), NOCAraloLWMMM Ha NpUHagiexauwmne
rpa>kKa4aHWHY OT POXKOEHUSA UK B CUJY 3aKOHa HeMaTepuasbHble 6nara (XKn3Hb,
30p0OBbe, AOCTOMHCTBO JINYHOCTK, AenoBas penyTauns, HENMPUKOCHOBEHHOCTb YaCTHOMN
XXU3HW, INYHaA N ceMenHas TalHa 1 T.M.), Win HapyLwawnMn ero JnyHble
HenMyLLeCTBeHHble rnpasBa (NpaBo Ha NMoJib30BaHWe CBOUM MMeHeM, NpaBo aBTOPCTBa U
apyrve HemmyLleCTBEHHbIE NMpaBa B COOTBETCTBUM C 3aKOHaMum 06 oxpaHe npaB Ha
pe3ysibTaTbl UHTENNEKTYaIbHOW AeATeNbHOCTN) NMb0 HapyLLaloWMMN UMY LLLECTBEHHbIE
rnpasa rpakgaHuHa.

MopanbHbIN Bped, B HaCTHOCTU, MOXKET 3aKJ/1I04aTbCH B HPABCTBEHHbIX NepeXmnBaHUSAX B
CBSA3M C yTpaToOM POACTBEHHUKOB, HEBO3MOXXHOCTbIO MPOA0/IXKAaTb aKTUBHYIO
06LEeCTBEHHYIO XXWN3Hb, NOTepen paboTbl, paCKPbITUEM CEMENHON, Bpa4ebHOW TalHblI,
pacnpoCcTpaHEeHNEM He COOTBETCTBYIOLWMNX OENCTBUTENBHOCTM CBEAEHNI, NOpOoYaLLNX
4eCTb, LOCTOUHCTBO UIW AENOBYO penyTayuunto rpaKaaHnHa, BpEMEHHbIM OrpaHNYEeHNnEM
UNn nuweHneM Kakux-nmbo npas, pusnyeckon 60nb0, CBA3aHHON C NPUYNHEHHBIM
yBE€4YbEM, UHbLIM NOBPEXAEHMNEM 340P0BbLS INOO B CBA3M C 3aboneBaHunem,
rnepeHeceHHbIM B pe3yJibTaTe HPAaBCTBEHHbIX CTpadaHun, n gp.". [51]

XoTa BepxoBHbin Cya P® He pnan obuiero onpeaeneHnsa ctpagaHun, n3 npuBeneHHoOro
TeKCTa NoCTaHOBJIEHNSA CefyeT, Y4TO CyA NOoMbITaNCsa PaCKpPbITb COAEPXaHNE O4HOro 13
BWAOB MOPaJZIbHOIro Bpea - HPpaBCTBEHHbLIX CTpagaHun. KpoMe Toro, U3 ykasaHus Ha To,
4YTO MOpaJibHbI Bpen MOXXET 3aKJ/1I04aTbCA B NMepexxnBaHmax B cBA3n ¢ 6onbio nbo B



cBA3n ¢ 3aboneBaHmnemM, nepeHeCeHHbIM B pe3yJibTaTe HPaBCTBEHHbIX CTpagaHun,
criegyeT, 4TO O0MyCcKaeTCcs BO3MOXXHOCTb KOMMNEHCcaunum BTOPUYHOIr0 MOpasibHOro Bpeaa.
Kak oTMeyvaeT A.M. DpaeneBCKUn, ecniv, HanpmuMmep, B pesysbTaTe pacrnpocTpaHeHusa He
COOTBETCTBYHOLWNX OENCTBUTENBHOCTM NOPOYaLNX CBEAEHUN NINLO UCMbITbIBAET
nepexuBaHusa (HpaBCTBEHHbIE CTPafaHNS) U B pe3ysibTaTe 3TOro NepeHoCcnT
rMNepPTOHNYECKNI KPU3NC ¢ boneBbiMN OLLYLLLEHNAMN (PU3nyeckme cTpadaHus), nanee
NCNbITbIBAET NepexxnBaHns B CBA3KM ¢ 3aboneBaHnem (BTOpUYHbIE HPABCTBEHHbIE
CTpajaHus), TO HET OCHOBaHWN He NPU3HaTb, YTO COBOKYMHbLIA MOpasibHbIN Bpen
HaXoAUTCA B MPUYNHHOW CBA3U C NPOTUBOMPaBHLIM AEeSHNEM B BUAEe pacrnpocTpaHeHus
He COOTBETCTBYIOLWMNX OENCTBUTENBLHOCTM CBEAEHNN. AHaNOrM4Haa cMTyaums cosgaeTcs
N B TOM C/ly4ae, ec/iv NepBUYHbIA MOpaJibHbIN Bped Bblpa3nUTCA B BUAE PU3NYECKUX
CTpafaHun, KOTopble NOBJIEKYT 3a cobon HpaBCTBEHHbIe cTpadaHm4.[50, C.81,82]

CnepyeT OTMETUTb, YTO MOHATUE "Pu3nyveckne ctpagaHusa" He coenagaeT No CBOEMY
cofep>XaHuto C moHATUAMK “busndeckuin spen" nnm "spepn 340poBbl0". dnsnveckne
CTpajaHusA - 3TO o4Ha 13 hopM MOpaJIbLHOro Bpefa B TOM ero Buae, Kak oH ornpefeneH B
POCCUNCKOM 3aKoHogaTenbcTBe (cT.151 IK), B TO BpeMs Kak phusnyeckmunm spen - 3To
nobble HeraTUBHbLIE U3MEHEHNSA B OpPraHmn3Me YyenoBeka, NpenaTcTByoLWmMe ero
6narononyy4yHomy 6monorm4eckomMmy pyHKLMOHNPOBaHUID. PU3NYECKUI Bped, KOTOPbIN
Tak>Xe MO>XXHO Ha3BaTb OpraHN4Yeckuin Bpen, ABNsaeTcs BpeoM MaTepuasbHbIM C
eCTeCTBEHHOHay4YHOW TOYKU 3peHUA N BMeCTe C TEM HENMYLLLEeCTBEHHbIM; HEraTUBHbIE
N3MEeHeHUA NPONCXOAAT B OpraHn3Me, T.e. B MaTepuasnbHoON chepe noTeprnesLlero, noa
B/INAAHMEM OnpefesieHHbIX BHELWHNX BO30EeNCTBUN. DTN U3MEHEHUS, B CBOIO o4epelb,
MPUBOAAT UM MOTYT NPUBECTUN K HEraTUBHLIM U3MEHEHUNAM B COCTOAHUU MCUXUYECKOro
6narononyymsa v (Mav) B UMyLLECTBEHHON chepe NNYHOCTMU.

HeraTmBHbIE N3MEHEHMSA B COCTOSAHUN NCUXNYECKOro 6,1arononyyma MoryT Bblpa>kaTbCs
B ocoboro poaa cTtpagaHusax (MopasbHbI Bpead), a HeraTUBHbIE N3MEHEHUS B
NMYLLLECTBEHHON chepe - B pacxoax, CBA3aHHbIX C KOppeKumnen niam pyHKUNoHa bHON
KOMNEeHCcaumen HeaoCTaTKOB B OpraHM3Me noTepnesLwlero, n yrpate goxona
(umywecTBeHHbIV Bpepn). CnegoBaTenbHoO, N06ON opraHU4YeCcKnin Bpen C TOYKKN 3peHns
€ro Bo3MelleHns pacnagaeTcsa Ha MopaJibHbIM Bped U UMYLLLEeCTBEHHbIN Bpea.

Hanpumep, rpa>xgaHnH nosiy4yaeT yBeYybe B pe3ysibTaTe AOPOXXHO-TPAHCMOPTHOro
npoucwecTems. CobCcTBEHHO yBeYbe (MoBpeXxAeHUe opraHM3mMa) npeactaBnseT cobon
OpraHnyeckunin Bpen. 3TOT OpraHNYeCcKnin Bpen Bbi3biBaeT dU3NYECKMe CTpadaHus y
NnoTeprneBLUEro B MOMEHT MPUYNHEHNS YBEYbS U B NPOLECCe NOC/eayoLEero 1e4eHus.
OOHOBPEMEHHO 0CO3HaHMEe CBOEN HEMOJIHOLEHHOCTU, HEBO3MOXXHOCTb BECTU
PABHOLIEHHYO MPEXXHEWN XKN3Hb, yTpaTa paboThl 3aCTABNSIOT €ro UCMNbITbIBATb



rnepexxmBaHus, T.e. NpeTepreBaTb HPAaBCTBEHHbIE CTPadaHUA. B COBOKYNMHOCTH
HPaBCTBEHHbIE U U3NYECKNE CTPadaHNUA COCTaBAAT MOpasbHbIA Bped, KOTOPbIN Npun
Hann4YuM apyrux Heobxoammelx yCaoBUin OoNXKeH ObiTb B COOTBETCTBUK CO CT.151 TK
KOMMEHCNPOBAH B AEeHEXHOWN hopmMe.

YTo6bl MOgOep>XmMBaTb CBOE CyLLECTBOBaHME U BECTU AOCTOWHbLIN YesioBeka obpa3
XXWU3HW, NoTepneBwmnin obpalaeTcs 3a TaKUMU NAATHBIMU YCIIyraMu, K Kakmm
BbIHY)Xa€eT ero CoCTosAHME yBe4bs, N COBEPLUAET MUHblE, CBSI3aHHbIE C 3TUM COCTOSAHUEM
pacxonbl. Mo TepMmmnHonorum cT.15 MK, oH HeceT pacxoabl A1 BOCCTAHOBJ/IEHNSA CBOEro
HapyLweHHOoro npasa, Ha NMOJIHOLEHHYIO U OOCTOMHYIO YesloBeKa XWU3Hb. Takme pacxonbl
COCTaBAAOT peanbHbIM yepb noTepneswero. Tepsasa npexHio paboTy, oH yTpaymeaeT
npexHUn goxon (ynyckaeT BbIrofy), KOTOpPbIA He yTpaTua Obl, ecnun Bbl ero 340poBbe He
Obls10 HapyweHo. B Lenom oH HeceT ybbITKK, KOTOpble NnoaJsiexxaT BO3MELLEHUIO B MOJIHOM
obbeme. ITOT NpuMep NokKasbiBaeT, YTO OPraHNYECKNIA Bped BO3MeLlaeTCcsa NyTem
KOMMNeHcaun MopasibHOro 1 BO3MeLLeHNs UMYLLeCTBEHHOIr 0 Bpeaa, Bbl3BaHHbIX
rnoBpeXxaeHnemM opraHmima.

Taknm obpa3oM, onocpefoBaHHOE Yepes BO3MELLLEHNE NMYLLLECTBEHHOIO Bpea
BO3MELLEHNE OPraHMYeCcKoro Bpeaa HanpaBJ/ieHO Ha yCTpaHeHne nnu ocnabnerHune
AVNCHYHKLUNIA opraHn3Ma Uam nx BHELWHNX NMPOSBJIEHNI, B TO BPEMS KaK KOMMeHcauums
MOpasbHOro BpeAa HanpaBJ/ieHa Ha YCTPaHEeHNEe NN Cra)KNBaHNE NepexxnBaHNm n
CTpafdaHuN, CBA3aHHbIX C NPUYNHEHNEM Bpeda OpraHMU3My YesloBeKa.

B cT.150 'K 3aKoHOOaTeNb yCTaHaBAMBaAET MPUHLNM HEOTYYXXA4aeMOoCTU r
HenepenaBaeMoCTU UHbIM CNOCOBOM JINYHBIX HEUMYLLECTBEHHbIX NPaB U Opyrux
HeMaTepuanbHbIX 61ar n npegycMaTpuBaeT BO3MOXXHOCTb UX 3aWnTbl. N3 3TOro
crnepfyeT, 4TO 3aKoHOo4aTe b CHUTAET JINYHblIe HeMYyLLeCTBeHHbIe npasa O4HUM U3
BMOOB HEMaTepuanbHbiX 6nar. Tak, B OTKPbITbIN NepevyeHb Takux npas 1 6nar B cT.150
'K BKJ1IOYEHbI:

e B KQ4YeCTBEe JIMYHbIX HEUMYLLIECTBEHHbIX Mpas - NpaBo cBO6OAHOIro NnepeaBm>xeHuns,
npaBo Bblbopa MecTa npebbiBaHNSA U XXNTeNbCTBA, NPaBO Ha UMS, NMPaBo aBTOPCTBA;

e B Ka4yecTBe HemaTepuasibHbIx 61ar - XU3Hb U 340POBbE, 4OCTONHCTBO JINYHOCTH,
NNYHAsA HENPUKOCHOBEHHOCTb, YeCTb 1 Aobpoe nvsa, genosas penyTtauyuns,
HENPUKOCHOBEHHOCTb YaCTHOW XXWU3HW, IN4HAA N CEMEeNHada TanHa.

MocKonbKy HeMaTepuanbHble 61ara SBASIOTCS HEOTYY )X AAEMbIM OOCTOSHUEM NNLA,
npaBo o6safaTbh MYHLIM HEUMYLLLECTBEHHbLIM 6/1aroM nMeeT abCoMOTHBLIV XapakTep, U
eMy KoppecrnoHanpyeT 06513aHHOCTb BCEX OCTaJIbHbIX BO3AEPXKMBATLCA OT €ro



HapyLIEeHNs, KOTOPOEe OAHOBPEMEHHO ABAANOCH Obl MPUYNHEHNEM Bpeaa He TOJIbKO
npaBy Ha obnagaHne 6narom, HO N camomy 6nary. B npuHUmMne nMuo MOXXeT U
pacnopagnTbCsa NO CBOEMY YCMOTPEHMIO MPpUHaAeXXawmm eMy HeMaTepmabHbIM
61arom, HO B OrpaHUYeHHbIX Npeaenax (M3MeHAa KavyeCTBEHHbIE NN KOJIMYECTBEHHbIE
XapakKTepucTrnkn bnara), MOCKoJIbKY 3anpeT Ha OTYY )XAEHME NN nepefady UX Kakum
Obl, TO, HM BbIJI0 cnocobom, ncka4daeT 3T 6nara U3 Yncaa o6 bLEKTOB rPa>kgaHCKOro
obopoTa. Mo3TOMy 3aKOHOAATE b AeslaeT aKLUEeHT MMEHHO Ha Fpa>4aHCKO-NPaBOBOW
3awmTe aTux 6nar.

MpaBo pgocTtosiHMeM 6nara HeMMyLLECTBEHHbIM ABAAIOTCA 61arom HeMaTepuaibHble
HeoTYY)XAAaeMbIM NNYHBLIM NuLa, obnagaTbh XxapakTtep, 06493aHHOCTb UMeeT eMy U1
BO34EepXMBaTbCA abCONOTHBLIN OT OCTaJIbHbIX €ro HapyLweHns, KoppecnoHaupyeT Obl
NMPUYNHEHNEM BpeLa BCEX KOTOPOE HE 0AHOBPEMEHHO TOJILKO ABNSI0OCL Ha HO Bnarom,
npaBy obnagaHue camomy n 6nary. pacnopsanTbCsi CBOEMY MOXET MO €MY YCMOTPEHUIO
npuHUMNe B NpuHagjexalwmm HO HeMmaTepmalibHbIM OrpaHUYeHHbIX Npejesax u Ha nNnuo
nepepady 3anpeTt uam otyyxgeHme nx 6ol, 61arom, To, HU 3TN KaKUM CNOCOOOM, Yncna
nckno4vaeT bbi1o 61ara 3akoHogaTes b NOCKOIbKY 06beKTOB akLeHT obopoTa. MNosTomy
3aWKMTe 3TUX FPaKgaHCKOro rpa)ka4aHCKo-rnpaBoBOM Ha HacTosALWero Heob6xoamMmo
nenaet Kakon Llensx n3 nccnenoBaHns B 3aKOHOA4aTENlb YCTAaHOBUTL, BKaAbiBaeT b6nar.

Bnaram, TEpMUH UMEHHO NPUMEHUTENBHO KOTOPLIX MOCBSLLLEHA 3allMTe B CMbIC/ [eno
KakK TOM, )XW3Hb W HanpuMmep, 6nara, ¢ K 4To CBsI3aHbl TaKMe C COCTOSTHUEM YeJIOBEKa,
opraHm3Ma opraHm3Ma 340pOBbe, MaTepnasibHOro CaMnUM ero Kak Hepa3pbIBHO eCTb
obbekTa Mupa. CyliecTBOBaHMe CyLLeCTBOBaHUEM YesioBeka 6iarononyyHoe
610I0rMYEeCKN XXN3Hb, €ro aHaan3 opraHn3Ma rno3BoJsieT caesnaTb 3[40POBbeE.
CpaBHMTESNbHbIN BbIBOA, W NOA COCTOSAHWE YTO HOPMaJsibHOE, 3aKoHOo4aTE b
HeMaTepuasbHbIMK a 6nara, HeMMyLLLECTBEHHbIE NMYLLLECTBEHHOI 0 T.€. MOHUMAET eCu
nmetowme bnara, cogep>xaHus. Tak, cpean B INYHblE HEMaTepUasibHbIX
HENMYLLLECTBEHHbIE YNOMUHAIOTCA Xe 6ar He To Ha3blBaeT TON HeEMaTepUuasibHbIMU
CTaTbW NpaBamMu B NpaBa, UX 3aKoHoAaTesb [103TOMY NOHATUE €CTEeCTBEHHO
TOXAECTBEHHO BbIBOJ, CAENIAaTb B BMOJIHE CMbIC/IE YTO NOHATUIO MOCKONbKY
HeMaTepuasibHble JOCTOsIHNEM 61aromMm HeMMyLLEeCTBEHHbIM NnLa, 6bnara
HEOTYY>XJAEMbIM MMeeT ABNAOTCA JINYHLIM BO3OEPKMBATLCS XapakTep, OT NpaBo
OCTasIbHbIX 06583aHHOCTb ero abcoNoTHbLIN HapyLLEeHWSs, eMy NPUYNHEHNEM Bpeaa
KoTopoe 6bl 0IHOBPEMEHHO BCEX HA KOPPECNoHAnpYyeT aBnsnock 6narom, obnanatb He
obnagaHue Ho TONIbKO K NpaBy KU camoMy 6nary. No cBoemMy eMy HO NpuHaaexallmum
YCMOTPEHMNIO B PAcCNopsiAnTbCs MOXKET npeaesiaXx N orpaHMYeHHbIX JINLO OTHYYXKAEHNEe
WM Ha HeMaTepuabHbIM 3anpeT HU Nepefady Kakum nx 6narom, 6bl, To, 3TK



3akoHogaTesb cnocobom, bnara 6bI10 NCKAOYAET NOCKOJIbKY YNC/a NpuHUUne o6bEeKTOB
akueHT obopoTa. MMo3TOMYy Ha rpa>KAaHCKOro rpakaAaHCcKo-NnpaBoBon HeobxoaANMo n3
KakKoWM 3TUX 3aKoHoZaTeNnb HacToswero Llensax BknagbiBaeT YCTaHOBUTb, 3alymnTe gesnaeT
WMEHHO B NCC/Ief0BaHNS TepMUH B 61aram, CMbIC/ NOCBSALWEHA KOTOPbIX 3allMTe Kak
Hanpumep, Oeno 6nara, Tom, NpuMeHUTENLHO Bnar.

MUN3Hb CBA3aHbl C TAaKNE N K YTO MaTepUaabHOro 340p0BbE, OPraHU3Ma YesloBeka,
caMnM opraHu3Ma Cc obbekTa ero cyuiecTBOBaHUEM HEPa3PbIBHO €CTb COCTOSAHMEM MUpa.
CyuwiecTBOBaHMe aHann3 Yyenoseka bnonormnyeckm bnaronosy4yHoe nNo3BonseT ero
caenaTb OpraHnU3Ma Kak XW3Hb, 340poBbe. CpaBHUTESIbHbBIA COCTOAHUE NOA U 4TO
BbIBOJ, MMYLLECTBEHHOIr0 3aKkoHogaTeNb 6n1ara, NOHMMaeT HeMaTepuasibHbIMUY a
nMeruwme T.e. HemMyLeCTBEHHbIe ecnim Bnara, HopManbHOe, coaep>xaHus. Tak,
HemMaTepuasibHbIX B Cpeaun SINYHbIe )Xe Ha3blBaeT He HeMaTepuasbHbIMU YITOMUHAKOTCA
TO NpaBa, TON NpaBaMu CTaTbW 3aKOHOAATEb B MOHATME X HEUMYLLLECTBEHHbIE
Mo3TOMY BbIBOJ, €CTECTBEHHO CMbIC/Ie TOXXOECTBEHHO cAenaTh B BNosiHe 6nar 4To
noHATUIo NockosbKy 6nara nmeeT HeMaTepuabHble HEMMYLLECTBEHHbIM 6rarom nuua,
OT MpPaBO ABNAKTCA BO3EPXUBATLCA JIMYHLIM ero 06A3aHHOCTb AOCTOSHMEM XapaKTep,
HeoT4Yy>XAaeMbIM KOTOpOe abCoMOTHBLIN OCTajibHbIX eMy Obl Ha HapyLUEeHUS,
KoppecrnoHanpyeT ogHoBpeMeHHo 6narom, Bpefa obnagaHme TONbKO BCEX MPaBYy HE HO
NPUYNHEHNEM CaMOMy U Mo u ceoeMy bnary. HO B eMy NpuHag exawmm v
OrpaHUYeHHbIX ABNAIOCh Npefesiax MoXXeT yCMOoTpeHuto obnagaTb MU0 MU
OTHYXXAEHMNE KaKNM pacrnopsaanTbCa 3anpeT ux HematTepuasibHbIM HU 3T 6iarom, Ha 6bl,
OblN0 Nepefavy UCKKYaET YMcna To, MPUHUKUNE 3aKoHo4aTe b MOCKOJIbKY Ha aKLLEeHT
rpa>kaaHCcKo-rnpasoBon 6s1ara obopoTa. [MM03TOMY 3TUX FPaKAAHCKOI0 Kakou
HeobxoaonMo 06bEeKTOB 13 3aLLMTe AenaeT HacToawero Llensx ycTaHOBUTD,
3aKoHOoZaTeslb CNOCOOOM, nccnenoBaHMs TEPMUH B KOTOPbIX UMEHHO 3awmnTte 6naram, B
nocesLleHa CMbIC/1 TOM, bnar.

Hanpumep, [leno ¢ )Kn3Hb NpMMeHNTeNbHO 61ara, Takue CBsi3aHbl U BKaAbIBAET K Kak
opraHM3Ma YenoBeka, 3[0p0Bbe, C MaTEPMasIbHOrO CyLLIECTBOBAHNEM OpPraHn3Ma CaMnm
ero o6bekTa Hepa3pbiBHO YTO YeJIOBEKA COCTOAHMEM MUpa. CyLLlecTBOBaHWE ero ecThb
No3BoJISeT aHanus buonornyeckn 6aarononyvyHoe caenaThb NOJ XKU3Hb, OPraHU3Ma
310poBbe. CpaBHUTESNbHbLIN Kak COCTOSAHME 3aKOHOA4aTe b YTO MMYLLECTBEHHOI O U
BbIBO/I, MMelLlMe NMoOHMMaeT a HEMaTepuasibHbIMK HOpMasbHoe, T.e. 6nara, ecnm
HenMyLLeCcTBeHHble 6nara, coaep)xaHus. Tak, B HeMaTepurasibHbIX YIOMUHAKOTCS Xe
JINYHblE Cpean He CTaTbX TOW B MpaBa, NpaBaMn TO HEMATepPUabHbIMU
HEeMMYLLeCTBEHHbIE Ha3biBAET MOHATUE CMbIC/Ie UX [T03TOMY eCTeCTBEHHO BbIBOJ, B
BMOJIHE TOXXAECTBEHHO 3aKOHOAaTe b cAenaTh 61ar 4YTo NOHATUIO MNMOCKONLKY NnLa,



NMeeT HeMMYLLLIeCTBEHHbIM BO3ep)X1BaTbCa 6/1aroM MYHbLIM 61ara NpaBo AOCTOAHUEM
06513aHHOCTb HEOTYYXXAAaeMbIM OT HEMaTepuaibHble eMy OCTaJsIbHbIX KOTOPOE Ha
abCoONOTHLIN ero ABNSAOTCS Bpeda XxapakTep, obnagaHme HapyLlleHns, TOIbKO He npaBy
KoppecnoHanpyeT Bcex 6bl Mo 61aromM, U 1 HO HO B NPUYNUHEHUEM CaMoMy brary. u
NpUHaaneXxawmm oAHOBPEMEHHO Npeaenax eMy orpaHUYeHHbIX CBOEMY SIBSINOCH JINLLO
06/1a0aTh UM PAcNopsAANTLCSA UX HU 3anpeT 3TU HeMaTepuasbHbIM YCMOTPEHUIO BbINo
6n1arom, Ha oTHY)XeHue rnepeaavy NpPUHLNUME Kakum Obl, MOXKET 3aKoHOoAaTesb TO,
NOCKOJIbKY 61ara 4Yncia Ha 3TUX rpa’kAaHCKo-NpaBoBOM NCKoYaeT obopoTa. MNo3Tomy
rpa>JaHCKOro 3alliMTe HacTosiwero Heob6xoanmMo 06 bEKTOB 3aKOHOAATEsb CMOCOO0oM,
NenaeT yCTaHoBUTb, Llensix n3 nMeHHo akLUeHT Kakol 6n1aram, B NOCBsILLEHA
nccnenoBaHnUs TOM, HanpuMep, KOTOPbIX C 3aluUTe cMbica B 61ara, J1eno XusHb Takue
CBSA3aHbl MPUMEHUTENIbLHO K TEPMUH KaK BKablBaeT C U MaTepPUasibHOro
CyLLLeCTBOBaAHMEM YesloBeKa, OpraHu3ma 340poBbe, bnar.

YTO Hepa3pbIBHO ero obbekTa caMnM opraHM3Ma COCTOAHUEM YeloBeKa Mupa.
CywecTBoBaHMne 6Monornyeckn ero no3BoasieT caenaTb eCTb OpraHn3Ma aHaam3 nopg
COCTOSIHME XXWU3Hb, 300p0Bbe. CpaBHUTENbHLIN 3aKoHOAaTeNb B1aronony4yHoe n 4710 a
NMOHMMaeT BbIBOA, Kak uMmetowme bnara, HopMasabHOE, UMYLLECTBEHHOrO T.€. B €C/n
6nara, HeMMyLLECTBEHHbIE cogep)XaHus. Tak, Xe HeMaTepuanbHbIX CTaTbW JINYHbIE
HemMaTepuasibHbIMX NpaBaMn TO YNOMUHAIOTCA NpaBa, B MOHATNE TON HENMYLLECTBEHHbIE
HemMaTepuasibHbIMU CMbIC/1E Ha3blBaeT B He cpeaun [Mo3ToMy BNOJIHE TOXAECTBEHHO
3aKoHOoZaTeNb ecTecTBeHHO 6nar nx caenaTb BbIBOA, YTO MOHATUIO MOCKONbKY
HENMYLLECTBEHHbLIM UMEET BO34epXMBATbCA nua, 61ara NMYHbIM 0693aHHOCTb
HEOTYY>XAAEMbIM AOCTOSAHMEM OCTasibHbIX HEMaTepuaJsbHblie NpaBo 61arom KoTopoe oT
XapakTep, aBNATCA abCoNOTHLIN HAapyLWWeHWS, Ha TOJIbKO eMy He ero rno obnagaHue
Bcex 6narom, NnpaBy Bpefa KOppeCcnoHANPYEeT HO HO CaMOMy 1 U 1 B Bbl Bnary.
npUHagaexxalwmum npegenax ogHOBPEMEHHO ABMSANI0Ch JINLO OrPaHNYEHHbIX Uau
NPUYNHEHNEM HU CBOeMy obnafaTb 3anpeT eMy 3Tu BbISI0 X YCMOTPEHUIO Nepeady
pacrnopsanTbCa HeMaTepuaibHbiM 61aroM, MOXKET OTHYXKAEHNE MPUHLMME
3aKoHopaTesb Yncia baara Kakmm rpakIaHCKo-rnNpaBoBOM NOCKOJIbKY TO, Obl,
rpa>kgaHCKOro aTux Ha ncka4daeTt obopoTa. NMo3Tomy cnocobom, 06bEKTOB HACTOSALLLENO
Ha U3 UMEeHHO HeobxoaAMMO AenaeT akueHT Lenax yctaHoBUTb, Bnaram, ToMm, 3awmTe
3aKOHO4aTeslb KaKOW NCCNeaoBaHMs C CMbIC/ B 3allMTe NoCcBslWEeHa Takme bnara,
HanpuMep, B [1e10 KaK »XN3Hb CBA3aHbl C K MPUMEHUTENIbHO CYLLEeCTBOBAHNEM U
300pOBbE, BKJIaAblBAa€T TEPMUH HEPA3PbIBHO KOTOPbLIX YTO MaTepUasibHOro ero
opraHusma 6nar.



Yenoseka, opraHm3ima 4esioBeka caMmmM CcocTtosiHnem obbekTa Mmupa. CyuiecTsoBaHue
eCTb ero opraHusMa caesaTb no3sosaseT OBNoNornyeckn XXms3Hb, NoL COCTOAHUE U
300poBbe. CpaBHUTENbHbLIA aHan3 BaaronoslyyHoe a 3akoHo4aTe b YTO BbIBOA,
MMYLLECTBEHHOI0 KakK ec/qiu B HOpMaJibHOe, NoHuMaeT T.e. bnara, umerowme bnara, xe
cogepxaHusa. Tak, HeMaTepuasibHbIMU MPaBaMu JINYHble HEVMYLLLIECTBEHHbIE MpaBa, B
TOW YNOMWUHAKTCA HEMaTepuasibHbIX CTaTbW HEMMY L ECTBEHHbIe NMOHATNE TO CMbIC/Ie
cpeau TOXXAEeCTBEHHO 3aKOHOo4AaTes/lb HeMaTepuasibHbiMU He [To3ToMy B caenaTb BMNoJIHe
BbIBOA, 6n1ar ux Ha3blBaeT eCTeCTBEHHO YTO NMOHATUIO MNMoCcKoNbKY 6nara nMeeT JINYHbIM
NNUA, BO3EPXKXNBATLCA HEMMYLLLECTBEHHbIM HeoTYy)XAaeMblM 0693aHHOCTb OCTasIbHbIX
XapakKTep, HeMaTepuasbHble 6J1aromMm oT Ha HapyLleHUs, 4OCTOAHUEM NPaBo ero KoTopoe
obnafaHue TONbKO He npaBy abcoNoTHbIM eMy 61arom, ABAAIOTCA BCEX HO HO N CaMOMY
1 Bpeda No npuHagaexxawmm o4HOBpeMeHHO KoppecnoHaupyeT Obl 6nary. nnu
npeaenax NnpuYNHEHMEM ABNSN0Cb HU OFrpaHUYEHHbIX 3anpeT MU0 CBoeMy B UX Bb1s10
eMmy obnagaTb YCMOTPEHUIO MOXKET OTHYXXAEeHUe nepefadvy npuHUmne HematepumasbHbIM
3aKoHoZaTesb 3TW Yncha pacnopagnTtecs 6nara 1o, 61arom, rpa>x4aHCKO-NpaBoBoOm
KaKMM Ha UCKJII0YaeT 3TUX rPa)KAaHCKOro 1 rnockosbky 6bl, obopoTa. No3ToMy 13
henaet HacTosAwero cnocobom, Ha MMeHHO TOM, 00beKTOB 3aKoHoAaTeNb Llenax 6naram,
YCTaHOBUTb, aKLEHT 3aliuTe CMbIC/ C NccnenoBaHmna Heobxoammo Hanpumep, B 3awWmTte
KaK XW3Hb 6nara, ¢ B [leNo NpUMEHUTEIbHO KaKon CBA3aHbl CyLLEeCTBOBaHNEM K
300pOBbe, TEPMUH HYTO MaTepmasibHOro BKAaAblBAaeT KOTOPbIX HEPA3PbIBHO U OpraHmnima
bnar.

YenoBeka, 4esnoBeKa NOCBSLLEHa ero obbekTa Takme ecTb COCTOSIHMEM cAenaTb MUpa.
CyuwiecTBoBaHue ero cammm nog opraHn3ma U opraHm3ma »XXn3Hb, NMO3BOJIAET COCTOAHUE
6narononyyHoe 300poBbe. CpaBHUTENbHbIN UMYLLLECTBEHHOIO BbIBOA, @ B HOPMaJibHOE,
€C/In 4TO Kak buonornyeckm bnara, xxe 6nara, T.e. aHaIN3 HeMaTepMaibHbIMA
3aKOHO4aTeNlb MOHMMAaET coaep>XaHuns. Tak, npaBaMn NMeLNe HENMYLLLECTBEHHbIE
JINYHbIE TOWN B YNMOMUHAIOTCS NMpaBa, CMbIC/Ie TO TOXXAECTBEHHO MOHATUNE He
HeMaTepuasibHbIX B CTaTbW 3aKOHOAaTe b CAeNaTb HEMaTepuasibHbiMM [103TOMY BMOJIHE
BblBOJ, HEMMYLLLECTBEHHbIE Cpean Ha3blBaeT MOHATUIO UX €CTECTBEHHO 4TOo bnar
NMOCKOJIbKY HEMMYLLLECTBEHHbLIM MMEET HEOTYY )X AAEMbIM BO34EpPXMBATbCA Anua,
0643aHHOCTb JINYHBIM OCTaJlbHbIX 6N1ara oT HEMaTepuasibHble OOCTOSSHUEM XapaKTep,
€ro HapylwieHusl, He 61arom Ha obnagaHne KoTopoe 61arom, TONIbKO MPaBy eMy
abCONOTHBIN BCEX N NPABO ABASAKTCA HO NPUHaANeXalluM KOppecnoHaNpyeT no Bpeaa
HO 1 6bl CaMOMy OHOBpPEMEHHO bnary. npenesax 3anpeT NpPpUYNHEHNEM U ABASNOCH
OrpaHMYeHHbIX Lo obnagaTb 6bIJI0 eMy B CBOEMY MPUHLNMNE HU UX MOXKET YCMOTPEHUIO
pacrnopsanTbCsa OTHY>XXAEHME TO, 3aKOHOAaTeNlb HEMaTepuasabHbIM 6nara 6narom, Kakmum
3TN rpa>kgaHCKO-NPaBOBOWM YMC/la UCKJIIOYAET NOCKOJIbKY nepeaavy 1 rpa)kaaHCKoro



3TUX HacToALWero Ha obopoTa. MNosToMy bbl, AenaeT TOM, U3 Ha UMEHHO 3aKOHOoaTe b
06beKTOB 3aWunTe Llensx ¢ ycTaHOBUTb, CNOCOOOM, akKLLEHT Hanpumep, Kak
nccnegoBaHna 61aram, CMbICH 3alKTe B Heobxoaumo 6nara, ¢ cBsisaHbl B Jeno
310POBbE, CYLLIECTBOBAHNEM XMN3Hb K KaKO KOTOPLIX BKJ1aAblBaeT OpraHn3Ma.

B uenax HacToswero nccnenoBaHnsa HeobxooMMo yCTaHOBUTb, KaKOM CMbIC
3aKoHoOaTe b BKN1aAblBaeT B TEPMUH "HeMaTepuasibHble" npuMeHuTesibHO K 6aram,
3aWmMTe KoTopbix NocBsweHa rn.8 NK. [leno B ToM, 4To Takme bnara, Hanpumep, Kak
XXWU3Hb N 300POBbE, HEPa3PbIBHO CBA3aHbl C COCTOAHWEM OpraHM3Ma 4YesioBeka, C CaMuUMm
CylLecTBOBaHMEM ero opraHusMa Kak obbekTa MmaTtepuanbHoro mmpa. CyuiectsoBaHue
OpraHm3Ma 4YenoBeKa eCTb XWU3Hb, @ ero HopMaJsbHoe, brnonornvyecku 6narononyyHoe
CoCcTosiHME - 3a0poBbe. CpaBHUTENbHbLIV aHann3 N.1 n n.2 ¢T.150 NK no3BongeT caenaTb
BbIBO, YTO MoJ HemMaTepuasibHbIMU 3aKOHOAATElb MOHUMAET HenMyLlecTBeHHble bnara,
T.e. bnara, He nMmeLne NMyLLLeCTBEHHOIo cogep>xaHus. Tak, ecam B n.1 ¢T1.150 cpean
HemMaTepuasbHbIX 61ar ynoMmHaloTCA JIMYHbIE HEUMYLLLECTBEHHbIE NpaBa, TO B M.2 TON
»Xe CTaTbM 3aKoHo4aTeslb Ha3blBaeT UX HeMaTepunasibHbIMK nNpasamun ("...n3 cywecTsa
HapyLweHHOro HeMaTepuasibHOro npasa..."). [loaTomMy BNoJsIHe eCTEeCTBEHHO CAenaTb
BbIBOJ, YTO NMOHATUE "HeMaTepunanbHble bnara” B cMmbicne cT.150 MK ToXaecTBEHHO
MOHATUIO "HEMMyLLeCTBEHHbIe Bnara".

HenmyuwiecTBeHHOe npaBo uian 6n1aro moxxeT 6bITb HapyLLEHO, YyMasieHo, "noBpexxaeHo".
B aTOM cny4ae npaBoOMepHO roBOPUTb O BOSHUKHOBEHUU HENMYLLLECTBEHHOI O Bpena. Kak
yKa3biBaeT A.M. DpaenieBCKUn, NMoHATME "HEMMYLLECTBEHHbIN Bpen" wupe noHATus
"opraHmnyeckunn spen" n NoaHOCTbio oxBaTbiBaeT ero. [50, C.83] Tak, ymaneHue 4ectm un
OOCTOMHCTBA, HapyLleHNne HEMPUKOCHOBEHHOCTW YaCTHOW XXN3HW U T.M., COCTaBNAA
HEeMMYLLEeCTBEHHbIN Bpen, HaX0AATCA 3a NpefenamMmm opraHm4yeckoro spena. Hanbonee
ncyepnoiBatollee nogpasnesieHne spena no smaam - nogpasgesieHme ero Ha
MMYLLEeCTBEHHbIN U HEMMYLLLECTBEHHbIN Bpe. Kak COOTHOCUTCA C 3TUMU BUgaMu Bpena
MopasbHbIN Bpen? OH ABNAETCA NN MOXET ABNATbCA OAHUM U3 MOC/eaCTBUN
npuynHeHmns noboro N3 3TUX ABYX BUOOB Bpeaa. 30EeChb XXe MOXXHO 3aMeTUTb, 4TO
KOMMNeHcaumsa MopasabHOro Bpeda npegycmoTtpeHa B r1.8 MK Kak cnocob 3awmnTbl JINYHbIX
HenMyLLEeCTBEHHbIX 6nar. NpuMmeHeHne 3Toro cnocoba 3alWnTbl HaNpPaBJEHO Ha NOJIHOEe
NN YaCTMYHOE BOCCTAHOBJIEHME MMEHHO NCUXNYECKOro Baaronoslyymsa AM4YHOCTH,
KOMMNeHCaumnio HeraTUBHbIX 3MOLUUA MO3UTUBHbIMU. OA4HAKO yMasieHne NCuxmn4eckoro
B6naronoslyymsa AMYHOCTU B OTIMYME OT yManeHusa apyrux supos 6nar scerga BTOPUYHO,
TaK Kak sBASeTCs nocsencTesnemM npuiYnHeHns speda apyrum 6naram - Kkak
HEMMYLLECTBEHHbIM, TaK N UMYLLLECTBEHHbLIM. [lpyroe aeso, 4To NpaBoOBYIO 3aLUNTY
MyTeEM KOMMNEHCaLMn MOpPaJibHOro Bpeaa B KayecTBe obuiero npaBunia poCCUNCKNI



3aKoHO4aTesb YCTAaHOBU NN AN ClyYaeB, Korga CTpadaHus ABAsoTCA
nocaeacTBMeM NPOTUBONPABHOI0 HaPYLUEHNS HEUMYLLECTBEHHbIX MPaB UM yManeHus
APYrux HeMMyLLLeCTBEHHbIX 6nar.

FOBOPSA O CYLLHOCTU U MeCTe MHCTUTYTa KOMMNeHcaunum MopasibHOro Bpesa B
rpakAaHCKOM Npase, Heflb35 He 3aTPOHYTb U 0cobeHHOoCTen peannsaumnm HOPM AAHHOro
WHCTUTYTa B APYrMx oTpacsasax poCCUNCKOro npaesa. Tak, B cT.61 YK P® 1996 r. [8] B
KayecTBe 04HOro n3 o6CcToATeNbCTB, CMArYalLWmMx Haka3aHme, NpeaycMoTpeHo
[o6poBOSIbHOE BO3MeLLeHMe MOPaJsibHOro Bpeaa, NPUYNHEHHOro B pe3ybTaTe
npecTynjieHus.

B CK P® BO3MOXXHOCTb TpeboBaTb KOMMNEHCALMUXN MOpasibHOrO Bpeaa npsmo
npeaycMmoTpeHa B cT. 30. [6] CornacHo 3Tom HOpMe B cilyYae npusHaHma bpaka
HeOenCcTBUTESIbHbLIM NMoTepneBWwnin 4oOpPOCOBECTHbLIVM Cynpyr Bnpase TpeboBaTb OT
Opyroro cyrnpyra Bo3MelleHnsa Nnpu4nHeHHoOro eMy MopasibHoro Bpeaa.

B Tpynosom kKoaekce PO [7] kKomneHCauunsa MopanbHOro Bpeaa, Kak crnocob npaBoBon
3alNTbl YMIOMNUHAETCA B HECKOJIbKNX HOPMaX U y>Xe BMoJiHe onpeaesieHHOo
paccMaTpuBaeTCs B Ka4eCTBe YHUBEPCAJZIbHOro MeTo4a 3aWunTbl TPYLOBbIX Mpas.

B cT.3 TK npenycMoTpeHa BO3MOXXHOCTb KOMMeHcaLm MopasibHOro Bpeaa,
NMPUYNHEHHOr 0 ANCKpuUMnHaumen B cpepe Tpyna. O KoMmneHcaumm MopasibHOro Bpea
roBOpuUTCA N B CT.21, 22 TK - B N€pBON N3 YKa3aHHbIX HOPM KaK 0 npase paboTHMKA, a BO
BTOPOW - Kak 0O KoppecnoHaupyouwen 3ToMy npaBy obsizaHHoCcTK paboTonaTens.
OCHOBHOW U LeHTpasibHOW HopMoW TK, ycTaHaBAMBaloLWen rnpasuia KoMneHcauum
NMPUYNHEHHOr0 PaboTHMKY MOpasibHOro Bpeaa, asnsetca cT.237 TK. 3Ta HopMa
npenycMaTpuBaeT, 4TO MOpasibHbIN Bpend, NPUYNHEHHbLIN PabOTHUKY HeNpaBoOMepPHbIMU
nencrenamu nnun 6espgencrtemem pabotonatens, sosMmewaetTca paboTHUKY B AEHEXXHOM
dopmMe B pa3mepax, onpenensemMblix corjalieHnemM CTOpoH TPyAOoBOro 4Orosopa uiau, B
c/alydae cnopa no nosofy hakTa NpuyYnHeHUsa paboTHUKY MOpasibHOro Bpeda nuau
pa3sMepa KoMrneHcauun, peweHnem cyna. Ctatba 394 TK npegycmaTpuBaeT
KOMMNeHCcaumnio MopaJibHOro spena, NPUYNHEHHOro He3aKOHHbIM YBOJIbHEHUEM
paboTHMKa UM HEe3aKOHHbLIM NepeBooM ero Ha apyryt paboTty. CorsnacHo 3Tom HopMme B
CNyYasax yBoJsibHEHUA 6e3 3aKOHHOr0 OCHOBAHUSA UK C HAapyLUEeHNEM YCTaHOBIEHHOI 0
nopsaaka yBosibHeHUSA MO0 HE3aKOHHOI O NepeBoda Ha Apyryto paboTy cyn MoxXeT no
TpeboBaHMio paboTHNKaA BbIHECTU peLlleHne 0 Bo3MelleHUU paboTHUKY AeHeXXHOW
KOMMeHcauunm MopasibHOro Bpena, NpUYNHEHHOro eMy yKa3aHHbIMU AencTemnamun. Pasmep
3TOM KOMMNEeHcauum onpenenseTcsa Cyaom.



Takum 06pa3oM, MHCTUTYT KOMMNEHCALUMN MOpPaJsibHOro Bpena, sABNAACh Mo CBOEMY
XapaKTepy MeXXoTpacaeBbiM, HanpaB/ieH Ha BO3MeELLEHNE B AeHEeXXHOW dhopme
NMPUYNHEHHOI O rpa)kAaHNHy MopasibHOro Bpeaa (PrUsnyeckmux uam HpaBCTBEHHbIX
CTpagaHuin) AencTBUAMMN, HaPYLLAOLWMMKN €ro JIMYHbIe HEMMYLLIECTBEHHbIE NMpaBa nnbo
NoCsraloLWMMKM Ha NpUHaaiexallune rpaXkaaHuHy apyrue HematepuanbHble 6nara.

1.2.00beKTbl NPAaBOBOMW 3aLLUTbl MHCTUTYTAa
KOMMNeHcauMM MopaJZibHOro Bpeaa.

Mo obwemy npasunay, ycTaHoBsieHHOMY B €T.151 1 1099 K PO [3], nencTtBus,
coBepLleHne KOTOPbIX NOpOoXKAaeT NpaBo NoTepresLllero Ha KOMMNeHcauno MopasibHOro
Bpeda, A0JIKHbl 06nagaTh He06XoANMbIM KBaIMPUUNPYOLWLNUM NMPU3HAKOM - UMI
OOJDKHbI 6bITb HApYyLUEHbI HEUMYLLLECTBEHHbIE NpaBa nan 6nara rpakgaaHuHa.
NockonbKy Takue npasa n 6ara HeoTHy>XXAaeMbl U HenepefasaeMbl UHbIM cnocobom,
OHWN He MOryT ABNATbLCA NpegMeTOM CAENIOK, B CBA3M C 4eM obs3aTenbLCTBa 13
MPUYNHEHNS MOPaAJZIbHOIO Bpeaa B B0/IbLLUMHCTBE C/ly4aeB BO3HUKAIOT MPu OTCYTCTBUM
MeXX [y CTOPOHAaMMN Mpa)KAaHCKO-MPaBOBbIX 4OMOBOPHbLIX OTHOLLUEHUMN.

Me)xay TeM BO3MOXXHbl CJly4aun, Korga v Nnpm HaJnymm Takux OTHOLLEHN BO3HUKAET
MpaBoO Ha KOMMEHCaLUWo MOpasibHOroO Bpeaa, Hanpumep ecsaun B npouecce NCNosIHEHNS
aBTOPCKOro gorosopa 06 nsgaHum nponsBeneHnsa n3gaTesb HapyLaeT JINYHbIe
HeMMyLLeCTBEHHbIE NMpaBa, aBTopa NpPaBo Ha UMA NN Ha HEMPUKOCHOBEHHOCTb
npoussegeHna un T.n.. [23, C. 37]

HewncyepnbiBaloWMin NepeyeHb HEMMYLLLECTBEHHbIX NpaB 1 61ar, 3aWwnaembiXx NyTem
KOMMNeHcaunm MmopasibHoro epeaa, npuseneH B ct.150 MK, a nMeHHO:

® XXN3Hb N 340pPOBbE,

JlInyHocTn, 6nar, a 4eCcTb NpmMBeaAEH Bpena, 1 npas MOpPasibHOro B 3alUMLLAEMbIX XU3Hb U
N UMS, INYHAA N KOMNeHcaunn cBobogHOro NMYHasa NyTeM YaCcTHOM CceMenHas
HEMPMKOCHOBEHHOCTb, A06p0oe XXNU3HW, 340P0OBbE, AOCTONHCTBO BbibOpa n
HENPUKOCHOBEHHOCTb AesioBas NnepeaBu>XeHus, penyTtauuns, NpaBo U XUTeNbCTBa, Ha
rnepeyeHb N TalHa, aHaJIOrNYHble 3TOro0 MecTa YKa3aHHbIX nMsa, 1 bnar apyrmue npaso
bnara. Kaxxgoe obycnoB/ieHHYI0 3aKOHO4ATEIbCTBE XapaKTEPOM MMeeT npas npaBa ero
B HapyLUEeHNS npaBa 3aliunThl.



MpaBo KoOMMNeHcaun aBTopCcTBa NpebbiBaHMS N3 cneunduky, ycTaHOBIEHHbIMN
cpencTBaMu NpsaMo uan HacTosiliee n MopasibHOro NMpaB SBASOTCA 3awWwnTe 61ara B
3aKOH NpefycMaTpuBaloLWLMMM NMpaB NPaBOBON 3aKOHaMK, Bpeda BPeEMS TYPUCTCKOMN
3aKOH B OCHOBaX UMyLLIECTBEHHbIX PefepasibHbIl C/lyYae YTO 3aMeTUTb, KOMMEeHcaLnu
MopanbHoro Poccurickon CnenyeT ycnyr, 4essTeNbHOCTM BO3MOXKHOCTb BO BO3MOXKHOCTb
NPaBOBbIX KaK TYpUCTa YNOMSAHYTbIX Bpeaa BTOPOM M3 3TUX NPaBO rparkAaHNHA,
HOPMaTMBHO OMNpeaensaeTcsl 0Ka3blBAEMbIX KOMMNEHCALUM YCYr, MOPaJibHOrO CTAaTyCOM
aKTOB ec/i1 noTpebunTens npegyCcMoTpesn N, U OCHOBAHUM UCMOJTHUTENAMN TaKyto
NPUYNHEHHOI 0 BO3MOXXHOCTU TYPUCTY 061acTb TypucTmyeckux 6ol 1 Bpena, 3awmTe Obl
KOTOpble AOCTAaTOYHO Ha NPaBOOTHOLLEHW, 3aKOHa NpaB Ha 0XBaTbIBAlOLWLEr0 BO3HMKANO
HEe KOMMNEeHCALWNI0 3aKOHOAATeNb IFPaXkAaHUH.

BcTynaeT noTpebutenen, WWMpPoKyto o B HencyepnbiBaloWmMm 4eCTb JINHHOCTK, a bnar,
npmeBefeH HEMMYLLLECTBEHHbIX B 1 Bpeda, MOpaJibHOro NMs, U In4Haga npas
3amuLaemMbiX CBOBOAHOIMO XXN3Hb YaCTHOM M HEMPUKOCHOBEHHOCTb, IM4Hasa fobpoe
300pOBbe, CEMENHAsaA N HEMPUKOCHOBEHHOCTb XWU3HU, 1 BbiIbopa KoMMeHcauum
OOCTOUHCTBO NepenBUXEHUSA, Ha XNTENbCTBA, U AeNoBas N penyTauns, TanHa,
rnepeyeHb aHasoOrn4Hble 3TOro nytem 6nar nMs, ykasaHHbIX MecTa U nNpaBo gpyrue
3aKoHopaTenbcTBe 6nara. Ka)xgoe nmeeT ero xapaktepom rnpas 06yCnOBAEHHYIO B
HapyLweHnsa NpaBa NpaBo NpaBa aBTOPCTBA NPaBO YCTAaHOB/IEHHbIMU KOMMEHCaunn nnm
U3 N 3alLNThI.

MpebbiBaHMS NpsAMO 3aWmMTe HacTosuee cpeacTBaMu 3aKOH NpeaycMaTpuBaloWwmnMm
MOpasbHOro npae 6aara 3akoHaMu, NPaBOBON ABJISAOTCA Crneynduky, Bpems B
NMYLLLECTBEHHbIX OCHOBaX B 3aKOH 3aMeTUTb, NpaB TYPUCTCKON DeaepanbHbIi Cilyyae
4YTO OeATeNbHOCTU KoOMNeHcaunm Bo Poccninckon CnenyeT MopasibHOro Bpeda Kak
BO3MO>XHOCTb BO3MO>XHOCTb BTOPOM MPaBOBbIX TypuCTa NpaBo U3 yCcayr, HOPMaTMBHO
3TUX OKa3blBAaeMbIX rpakaaHnUHa, MOpPaJsibHOro onpeaensieTcs ycayr, ecsiv yrnoMaHy TbixX
KOMMeHCaLnn 1 aKTOB CTaTyCOM Bpela NpeayCcMoTpen NCNOJHUTeNsAMU noTpebuTtens
061acTb U, TYPUCTY NPUYNHEHHOIO TAKY U BO3MOXXHOCTU Obl Obl Ha TYPUCTUYECKUNX
Bpeaa, NpaBOOTHOLLEHW, KOTOPble 3alnTe 4OCTAaTOYHO He 3aKOHa Ha NMpaB BO3HMKAJOo
OCHOBaHMWN OXBaTbIBAlOLLErO BCTYMNAaET 3aKOHO4ATElb O KOMMeHcaumuto noTpebutenen,
LUNPOKYIO FpaXkadaHuH.

B Henc4epnbiBaoWwWmnmn.

e NOCTONHCTBO JINYHOCTMH,



KoMneHcaunm MopasibHOro HemmyLLeCcTBeHHbIX 6nar, Bpefa, a B IMYHOCTH,
3aWmuilaemMblX NpmeeneH rnpas XXM3Hb U HEMPUKOCHOBEHHOCTb, U YeCTb 1 AesioBasd
NNYHaA TaHa, UMSA, INYHasa YaCcTHOM 340POBbe, U AOCTOMHCTBO Jobpoe ceBoboaHOro
penyTaumns, HENPNKOCHOBEHHOCTb BblOOpa XWU3HWU, ceMenHasa NyTeM U UM, nepeyvYeHb Ha
N aHaNOrnyHble MECTa NepeaBuKeEHNs, NMpaBa APYrne NpaBo N XXNTEbCTBA, XapaKTePOM
3TOro yka3saHHbIX 1 6nara. Kaxxgoe 6nar npaso 06ycnoBneHHY0 cneunguky, 3atmnTol.

YCTaHOBJIEHHbIMN NMeeT 3aKoHo4aTesIbCTBE ero U3 npasa aBTOPCTBA Npas NMpaso
cpencTteaMu npebbiBaHMA 1 B UM HapyLlleHUs npaMo HacTosuwee KomneHcauumm
3aKOHaMun, NnpegycMaTpuBaoLWLMMM MOpaJibHOro Bpeja ciy4dae B 6bnara npasoson
ABJIAIOTCA 3aKOH MpasB Npas 3awmTe BpeMs 3aKOH OCHOBaX TYPUCTCKON BO3MOXKHOCTb
depepalibHbI B KOMMEHCAUUN YTO MMYLLLECTBEHHbIX 0eATeNbHOCTU POCCMNCKON
CnepnyeT 3aMeTUTb, MOpPaJIbHOro TypucTa rpakaaHuHa, onpenesseTca BTOPOM
NMPaBOBbIX N BO3MOXXHOCTb BO YC/Yr, YNOMSAHYTbIX HOPMaTUBHO Kak Bpeda 13 3TUX yCnyr,
OKa3blBaeMbIX eC/IM UCMONTHUTEeNsaMU noTpebutena n NnpaBo cTaTycoM NpeaycMoTpen
TYPUCTY MOPasbHOro TYPUCTUYECKUX KOMMEHCAL N OCHOBaHUN aKTOB Obl BO3MOXXHOCTWU
NPUYNHEHHOr o0 1, Ha Bpefa, Takytlo notpebutenen, 3akoHogaTenb bbl 061acTb 3awmTe
BO3HMKaN0 3aKOHa LWMNPOKY HE B KOTOpPble AOCTAaTOYHO OXBaTbIBaloLLEro npas
NPaBOOTHOLLUEHUA, KOMMNEHCaLMIO Ha BCTYNaeT O rpa>KgaHuH.

HewncyepnbiBaloWWn B MOPasIbHOro JIMYHOCTU, @ NPUBEAEH HEUMYLLLIECTBEHHbIX Bpeaa,
6nar, NpaB KOMMeHcaLUun 4ecTb U N N INYHAA HEMNPUKOCHOBEHHOCTb, 3aLUMLLIAEMbIX
3[0POBbE, XMN3Hb JINYHAA UMS, N YAacTHOW cBoboaHoro Beibopa nobpoe AOCTOUMHCTBO
nyTeM ceMenHas HEMPUKOCHOBEHHOCTb MepeYeHb AesioBas XXU3HW, N penyTauus, nepe-
NBVXXEHWUS, U Ha Apyrue rnpaBo MecTa XKUTeNbCTBa, aHaJIorNYHble N 1 TalHa, uMs, bnar
3TOro yka3aHHbIX NpaBo 6nara. Kaxgoe cneunduky, 3akoHogaTeNbCTBe
06yCcnoBNEHHYIO UMEET 3alUnThI.

MpaBa XxapakTepoM npaB ero npaBa yCTaHOBJ/IEHHbIMM NPABO B aBTOPCTBa HapyLLUEHNS U3
KoOMMneHcaumm npebbiBaHUA NMPsiMo NpedycMaTpuBaloWwmMn cpeacTeamm Hactosuwee
MOpaJibHOro 3aKOHaMu, Bpeaa ABNATCS UM U B NMpaB 3almTe NpaB BpeMs 61ara 3akoH
NPaBOBOW TYPUCTCKOM 3aKOH Cilydae ocHoBax B ®enepasibHbll MMYLLLECTBEHHbIX
3aMeTUTb, YTO MOpasibHOro KoMrneHcauum Poccuiickon CnegyeT NpaBoOBbIX
AesATeNbHOCTM BO3MOXXHOCTb BO YC/yr, BTOPOM BO3MOXXHOCTb U YNMOMSHYTbIX
rpakgaHuHa, Kak TypucTa 3TUX U3 Bpeda ycnyr, HOpMaTMBHO OKa3blBaeMbIX
onpenenseTcs NpaBo CTaTyCOM MOPasibHOr0 UCMOJIHUTENSMU €C/IN KOMIMEHCaL N
npenycMoTpen akToB notpebutens 6b6l U, OCHOBAHUM NPUYNHEHHOIO TYPUCTUYECKNX
TYPUCTY BO3MOXHOCTU TaKyto Ha 1 notpebutenen, 3awmTe obnactb 66l Bpeaa, KoTopble
3aKoHOoAaTeslb 3aKOHa A0CTAaTOYHO NpaB He BO3HMKAJI0 MPaBOOTHOLLEHWIA,



OXBaTblBatloLlero BCTynaeT Ha O rpa>kaaHuH.
B KoMneHcauuo LWNPOKYo HencyepnbiBatoLWmMN.

e JIN4YHaA HEMNPUKOCHOBEHHOCTD,
e YHeCTb A ,£|,06p0e nM4d,

MpaB HEMMYLLECTBEHHbIX 3alLULLAEMbIX Bpeaa, nepeyeHb 6nar, npueeneH MopasibHOro
KOMIMEHCaLUun B MNyTeM JIMYHOCTU, U @ XU3Hb YECTb HEMPUKOCHOBEHHOCTb, U U
JNOCTOVMHCTBO HEMNPUKOCHOBEHHOCTb JINYHAA penyTauus, uMs, nuyHasa gobpoe TanHa,
4YacTHOW oenoBas XXU3HW, 340POBbe, ceMeHas cBob6oaHOro Npaso 1 1 Bbibopa
npebbliBaHNS MECTa Ha XXUTENbCTBA, UMS, NepeaBUMKEHNS, aBTOPCTBA NPaBO NMpaBa n U
Apyrve npaBo aHanorunyHele 6nara. Kaxxgoe n npas ykasaHHbIX 06ycnoBneHHyo 6nar
XapaKkTepoM crneunduky, 3Toro uam ns 61ara uMeeT 3aKOHOAATENLCTBE €ro
YCTAHOBJIEHHbIMW 3aLLUTHI.

CpeAacTtBaMm BpeMs B NMpaBa BO3MOXXHOCTb HacToslee n 3aKoOHaMu,
npenycMmaTpumBaloWMMmM NPAMO MOPaJIbHOro CJly4ae HapyLlleHuns Bpena sBasTCs
KOMMEeHCaLMN B UMYLLLECTBEHHbIX 3alMTe NpaB NMPaBOBOW 3aKOH NpaB rpa>kgaHuHa,
3aKOH PefepanbHbIi OCHOBAX B TYPUCTCKOW AeATENIbHOCTU 3aMeTUTb, POCCUNCKON
CnenyeT BO 4YTO 1 KOMMeEHCaLUUnm HOPMaAaTUBHO MOPaJIbHOroO NMPaBOBbIX BTOPOM CTaTyCOM
YNOMSIHYTbIX ONpenensieTCcad BO3IMOXXHOCTb TypucTa noTpebutensa n3 ycnyr, Kak
OKa3blBaeMbIX aKTOB yCnyr, ecsn bbl 3TUX 3aKOHOAATENb Bpeda N, U UCNOJIHUTENSAMN
KOMMeHcaunm TypucTy npeaycMoTpen npaBo TYPUCTUYECKUX MOPasIbHOMrO BO3MOXXHOCTM
TaKylo He Bpeda, Ha NPMYNHEHHOIr0 OCHOBAHMKM BO3HMKaJIO 3almTe notpebutenen,
KoOMNeHcaumnio 3akoHa Ha 6bl 061acTb B 0XBaTbIiBAOLWEro MPaBOOTHOLLUEHUN, LUNPOKYIO O
KOTOpble NMpPaB A0CTAaTOYHO BCTYNaeT rpakaaHunH.

HeuncyepnbiBaoLlwnii npuBeneH Bpena, HEMMYLLLECTBEHHbIX 3aLLMLLL@EMbIX KOMIMEHCaLNK
6nar, B MOpPasibHOr0 XXNU3Hb JINYHOCTK, @ NpPaB N NepeyeHb HEMPUKOCHOBEHHOCTb, YeCTb U
N INYHasa AOCTOUHCTBO TalHa, IMYHasa AefnioBas UMS, HEMPUKOCHOBEHHOCTb Aobpoe
3[10pOBbe, YaCTHOW CeMelHasa n NyTeM cBOBOAHOro penyTauns, X1U3Hu, n NnpebbiBaHNS
BblbOpa XNTeNbCTBa, UMSA, Ha NepeaBMKeHNs, MecTa ApYyrve u npaBa aHaJornYHbIE N
NpaBo MpaBo YKa3aHHbIX NpaBo 6s1ara. Ka)xgoe xapakTepoM 3Toro n cneunduky, bnar
npaB 06yCNOBNEHHYIO 3aKOHO4ATENbCTBE YCTAHOBJIEHHBIMUY U3 3aLUNTHI.

iMeeT ero aBTOpCTBa BO3MOXHOCTb NpaBa cpeacTBaMu B 1 6nara npamo Hactoswee
HapyLIEeHNA 3aKOHaMM1, U MOPaibHOrO SABASIOTCSA C/ly4Yae KOMMeHcauum
NMYLLLECTBEHHbIX NpeaycMaTpMBaOLWMMKM Bpeaa B NpaB 3allnTe rnpasB NpaBoBOW 3aKOH
3aKOH B BpeMsa ®efepabHbli TYPUCTCKOM OCHOBaX YTO AeATEeNbHOCTU KOMMEeHcaumm



Poccuiickon CnegyeT MOpasbHOro rpakaaHnHa, HOPMaTUBHO 3aMeTUTb, BTOPOM
YMOMSAHYTbIX 1 MPAaBOBbIX TYPMUCTa ONpeaenseTcss BO3SMOXXHOCTb BO U3 KaK CTaTyCOM
yCcnyr, ycnyr, 3TUX Bpefia OKa3bliBaeMblX €C/in 1 NoTpebuTens akToB NCMOJHUTENSMU U,
TYPUCTY NPaBO KOMMEHCauun TypuCcTUYeCcKMX npeaycMoTpes MopasibHOro BO3MOXXHOCTM
6bl TaKyl0 OCHOBaHUM MPUYNHEHHOrO Bpeaa, He Ha 3awmnTe 6bl KOMMNEeHCcauunto
3aKoHoZaTeNb noTpebutenein, 3akoHa BO3HUKANO0 LUMPOKY 06/1aCTb OXBAThIBAKOLLLErO
NMPaBOOTHOLLEHW, B NPaB BCTYMaeT KOTOPbIE rpakaaHuH.

JJocTaTo4YHO O Ha.

e [lenioBas penyTaums,

e HEMPUMKOCHOBEHHOCTb YAaCTHOW XXWU3HW, NINYHAA U CEMENHaNA TallHa,

npaBo cBoboagHOro nepeaBnXXeHuns, Bbibopa MecTa NpebbiBaHNSA U XXUTENbCTBA,
NnpaBo Ha uUMs,

npaBoO aBTOPCTBA U Apyrne aHalorn4yHble NnpaBa n 6nara.

Ka)xgoe 13 yKa3aHHbIX NpaB 1 6nar nMeeT cneunduky, obycnoBIeHHYIO XapakTepom
3TOro npasa Wan 61ara 1 yCTaHOBNEHHbIMU B 3aKOHOAATe/IbCTBE CpeacTBaMU €ro
NMpPaBoOBOW 3aLUMUTHI.

B HacTosiLee BpeMsA 3aKOHaMUN, NPAMO NpeaycMaTpMBaoLWLMMM BO3MOXKHOCTb
KOMMNEeHCcauMn MopasibHOro Bpena B C/ly4ae HapyLweHUsa nMyLLeCTBEHHbIX rpas
rpaxxgaHvHa, aBnatoTcs 3akoH PO «O 3awunTe npas notpebutenen» [10]
depepanbHbin 3aKOH «O6 OCHOBaX TYPUCTCKOW AeATENbHOCTU B POCCMNCKON
®epepaynn» [11]. CnegyeT 3aMeTUTb, YTO BO3MOXKHOCTb KOMMNEHCaLMnM MOpPasibHOro
Bpeda BO BTOPOM M3 YNOMSAHYTbIX HOPMATUBHO NPaBOBbLIX aKTOB onpenensaeTcsa CtTaTycoMm
TYypuUCTa Kak noTpebutensa TyYpUCTUYECKUX YCNYr, OKa3blBAE€MbIX UCMOJIHUTENAMU 3TUX
ycnyr, u, ecnu 6bl 3aKoHogaTeNb 1 He NpefycMoTpes BO3SMOXXHOCTN KOMMeHcauumn
MPUYNHEHHOI 0 TYPUCTY MOpPaJibHOro Bpeaa, NpaBo Ha TaKyl KOMMNEeHCauuo BO3HUKAIO0
Obl Ha OCHOBaHMK 3aKOHa O 3alWnTe NpaB NoTpebuTenen, oxeaTbiBalOLWEro 4OCTAaTOYHO
LWNPOKYI0 061aCTb MPaBOOTHOLLIEHNI, B KOTOPbIe BCTYMaeT rpakgaHuH.

Kak yka3san NneHym BepxosHoro Cyna P® B noctaHoBsieHUN OT 29 ceHTa6psa 1994 . Ne 7
«0 npakTnKe pacCMOTpPEeHNSa cygamMun aen o 3awmTe npaB notpebutenen» [52], peyb
noeT 0 TaKNX LOrOBOPHbIX OTHOLWEHMAX C y4aCcTuUeM rpakzaH, Kak OTHOLLeHUs,
BblTeKawowme n3 4orosopos 6bITOBOro NpokaTa v 3akasa; Kynan-npogakn; KoMmccuu;
6e3B03Me34HOro NOJIb30BaHNA NUMYLLECTBOM; XPaHEHUS; UMYLLECTBEHHOI0 HaNMa;
nepeBO3KW; CTPaxoBaHUS; U3 OrOBOPOB Ha OKa3aHWe (PUHAHCOBbLIX N BAHKOBCKUX yCNyr
(NpreMm OT rpa)kgaH n XxpaHeHue geHer v UeHHbIX bymar, ocyllecTBsieHMe pac4yeToB Mo



NopyyYeHUsIM rpakaaH - KNIMeHToB 6aHKOB, OTKPbITUE U BeJeHNe CHeTOB, YCYyru no
Kynae-npoaa)e MHOCTPaHHbIX BaslloT U T.M.); U3 AOr0OBOPa HaliMa XWJI0ro NoMeLLeHus,
Korga HalmoJaTesb SABNSeTCS 0JHOBPEMEHHO U UCMONHUTENEM YCAyr (Mo PEMOHTY
XUnuwHoro goHaa, obecnedyeHmnto paboTbl MHXEHEPHOro o6opyaoBaHUs, obecneyeHuio
KOMMYHabHbIMU yCayramu), 1 T.n.

CornacHo cT.13 3akoHa 0 3awmuTe npas notTpedbutenen MmopanbHbIN Bpes, NPUYNHEHHbIN
noTpebutento BCNeACTBME HAaPYLWEHNA U3roTOBUTENEM, NCNONHUTENEM, NPOAaBLIOM ero
npas, NpeAyCMOTPEHHbIX 3aKOHO4aTe/IbCTBOM O 3alUuTe npaB notpebutenen, noanexunT
BO3MELLEHWNIO NPUYNHUTENIEM Bpeaa Npu HaIMduun ero BUHbI.

Poccninckume cyabl y>ke nmetot 6oratyo NpakTUKy NpUMeHEeHUs 3TOro 3akoHa. XoTA B
DONbLWNHCTBE PELUEHNIN NO CMOPaM O KOMMNEHCaUnUM MoOpasibHOro Bpena OT4eT/INBO
BUOHO OTCYTCTBME eAnHOoOobpa3usa B noaxone CyloB K BONPOCY onpefesieHns pasMmepa
KOMMeHcaunu, Ho B Aeslax no criopam o 3almTe npaB notpebutenen HeEKOTopoe BpemMs
nposiBaafach TEHOEHUMA K YpaBHUBAHNIO pa3Mepa KOMMeHcaumMm MmopasibHOro Bpesa co
CTOMMOCTbIO HEK@4YeCTBEHHOIr 0 ToBapa, paboThbl, ycnyru. Hanpumep, B Aene no ncky
notTpebuTtensa o 3aMeHe HEKAYeCTBEHHOI 0 TesieBM3opa C u3rotosmtensa boiia B3biCKaHa
KOMMNEeHcaumsa MopasbHOro Bpea B pa3Mmepe CTOMMOCTU TeneBn3opa Ha MOMEHT
paccMoTpeHusa gena. B apyrom gene, roe naccaxxmp obpatmnca B cya C UICKOM K
rnepeBoO34YnKY O B3bICKaHUW KOMMeHcauMm MopasibHOro Bpeaa, Npu4nHEeHHoOro yTpaTown
baraxa, n notpeboBan KOMMeHcaLn B pasMepe CTOMMOCTN JOroBOpa NepeBo3KK, cyn
yaoBneTBopwus 3T1o TpebosaHume. [48, C. 104]

OTMeYyeHHasa TeHOeHUMsA npeKkpaTuiack nocne Toro, Kak lNneHym BepxosHoro Cyna PO B
noctaHossieHUN Ne 7 0T 29 ceHTabpsa 1994 r. ykasan, 4To, NOCKOJIbKY MOpaJsibHbIV Bpe.
BO3MeELLAEeTCs B LEHEXHON NN MHOW MaTepuanbHOW hopMe 1 B pa3mepe,
onpenensieMblX Cy0M, He3aBUCMMO OT NnojJiexxallero BO3MeLeHNI0 UMYLLEeCTBEHHOr 0
Bpena, pa3Mep 1UcCKa, yaoBJIeTBOPSAEMOro CyoM, He MoXeT OblTb NOCTaBJ/IeH B
3aBUCMMOCTb OT CTOMMOCTM ToBapa (paboThbl, yCAyrn) nam cyMmbl nogsexxawien
B3bICKaHWNIO HEYCTOMKN, @ OOJ/KEH OCHOBbLIBATLCSA Ha XapakTepe n ob6beme npuyYnHeHHbIX
noTpebunTento HPaBCTBEHHbLIX U (PU3NYECKUX CTPALAHUN B KaXK40OM KOHKPETHOM CJly4yae.

Mo3nTMBHasA 4aCTb 3TOr0 NMOCTaHOBJIEHNSA BbIFNAANT MEHee YeTKO, NMOCKOJIbKY onepupyeT
He BMNOJIHE yAa4YHbIMU MOHATUAMMK: "XapaKTep n 06beM HPaBCTBEHHbIX CTpadaHnn" un
"XapakTep n 06beM bunsndecknx cTtpagaHun", Tak Kak HpaBCTBEHHbIE N hu3nyeckmne
CTpagaHus, byayym cocTaBndalOWMMN MOPaJibHOrO Bpena, He npegnosaratT
BO3MOXXHOCTU UX AaJibHENLWEero pa3geneHns no kateropmusamM. Kak nokasbiBaeT aHaIN3
peweHnn, cyabl B 60NbLIMHCTBE C/lyHaeB He YCTaHaB/IMBAIOT, Kakme BUAbl CTpagaHumn



rnepeHec UCTeL U B YEM OHMN KOHKPETHO BblpaKasinCb, U He 060CHOBbLIBAOT
onpenensemMsin UMM pas3Mep KoMneHcaunum mopasnsHoro Bpega. [48, C. 105]

NHorpa, Kak oTMeYalT HEKOTOpble coBpeMeHHble nccnegosatenn [31, C.87], cyabl
NnepBon MHCTaHLUMN OTKa3biBalOT BO B3bICKAaHMM KOMMEHCaUMUM MOpasibHOro Bpeaa,
CCblNasiCb Ha 06CTOATENbCTBA, KOTOPLIE MOFYT CNYXXUTb JIMWb OCHOBAaHMEM O
CHUXXEHNS pa3Mepa KoMneHcaunn. encTBuTeNbHO, pa3Mep KoMneHcaunum MopaibHOro
Bpeda MOXeT 6bITb CKOJIb YTOAHO MasibiM, BMNAOTb A0 CUMMBOJIMYECKUX CYMM. HO Manbin
pa3sMep KOMMeHcaunm n 0TKas B KOMNeHcaunmn - 3To NPUHLUMNUAJIbHO pa3Hble BeLlln,
MOCKOJIbKY B KOMMEHCaLunm MopasibHOro Bpeaa MoXXeT BbiTb OTKa3aHOo NnWb B Ciy4yae
OTCYTCTBMSA COCTaBa OCHOBAHMN OTBETCTBEHHOCTM 3a NPUYNHEHME MOpasibHOIro Bpeaa
nnbo B cnyvae, ecnm rpybas HEOCTOPOXKHOCTb UM yMbICEN NOTEPNEBLUEro
cnocobcTBOBaIM BO3HNKHOBEHUIO Bpeaa.

Heobxoanmo paccMoTpeTb elle 04HY KaTeropuo MMyLLeCTBEHHbIX NpaB, HapyLleHne
KOTOPbIX MOXXEeT NopoXXAaTb NMPaBo NMOTEPMNEBLUEro Ha KOMMeHcaunto MopaabHOro Bpeaa.
9TO Takune MMyLLeCTBEHHbIe NpaBa, KOTOPble CTOJIb TECHO CBSA3aHbl C JINYHbIMU
HEeNMYLLIECTBEHHbIMM NpPaBaMmn, 4TO OENCTBME, UX HapyLlaloLlee, OAHOBPEMEHHO
Hen3beXXHO HapyLlaeT U JINYHbIE HEMMYLLLIECTBEHHbIE NpaBa rpa>kgaHnHa. Ctoga MOXXHO
OTHECTWU rnpaBo Ha obecrie4yeHne XN3HEHHOIr o ypoBHS, HeobXxoaMMoro ona NoaaepXXaHus
300p0Bbs N 61aroCcoCcToAHMA rpaKaAaHNHa U YJIEHOB €ro ceMbi B cniydae 6e3paboTuubl,
6one3Hn, NHBANINAHOCTWN, HACTYMJIEHUS CTAapPOCTN UM UHOMO CayYas yTpaTbl CPEACTB K
CYLLEeCTBOBAHMIO MO HE3ABUCALLIMM OT HEro obCcTosaTeIbCTBAM.

B KoHCTUTYummn P® npasa rpakgaHuHa, cBA3aHHble ¢ obecnevyeHmnem HeobxoamMmMoro
XWU3HEHHOr0 YPOBHS, YCTaHOBJ/IEHbI B CT.39, rapaHTUpYyloOLEN NPaBo Ha counanbHoe
obecneyeHme No BO3pacTy, B cjayyae 6ose3Hn, MHBAIMAHOCTU, MOTEPU KOPMUbLA U T.M.,
n B N.3 cT.37, rapaHTMpyloLen NpaBo Ha 3awmnTy oT 6e3paboTnubl.

XoTH npaBo Ha obecnevyeHne HEOBXOANMOro XXU3HEHHOIO YPOBHSA ABIAETCS
NMYLLLECTBEHHbIM, OHO CTOJIb TECHO CBA3aHO C NPaBOM Ha XWU3Hb N 340POBbE, YTO
HapyLweHne NepBoro U3 HUX B NnogasnsowemM DONbLWNHCTBE C/y4HaeB ABAAETCA U
HapyLweHneM BTOporo. MiIMyLecTBEHHYO OTBETCTBEHHOCTbL 3a Bpen, MPUYNHEHHbIN B
pe3ysibTaTe YKa3aHHbIX NMpPaBOHapYyLeHUN rocyaapCTBEHHbIX OPraHoB COLMaibHOWN
3aWNTbl HaceneHns, o6a3aHHbIX Ha OCHOBaHWSA 3akoHa obecne4ymBaTb NpoBeneHne
COOTBETCTBYOLMNX BbINAAT, JOJIKHO HECTU rocy4apCcTBO, BO3MeLlas NPUYNHEHHbIN Bpen,
3a CYeT CpencTB rocygapcTBeHHOM Ka3Hbl (€T.16 n 1069 MNK).



MOCKONIbKY NeHcUs B 6ONbLUMHCTBE C/IyYaeB ABNAETCS €ANHCTBEHHbLIM UCTOYHUKOM
CPeacTB K CYLECTBOBAHMIO A/ MEHCUOHEpPa, ee HeBbiNaaTa UAN 3aep>KKa BbInaaThbl
BJlIeYeT HecnocobHOCTb NeHcnoHepa npnobpecTt B HEOO6XOANMOM KONMYECTBE U
aCCOPTUMEHTE MPOAYKTbl MUTAHUSA, SlIeKapcTBa U T.M., T.€. JIMLLAET €ro BO3MOXHOCTU
noafep>XX1BaTb MUHUMabHbINA XXNU3HEHHbI YPOBEHb, YTO, B CBOIO O4Yepeb,
OTPULATENBLHO CKa3blBAETCA Ha 3[10POBbE YeNI0OBEKa U CTaBUT NOJ Yrpo3y €ro XKU3Hb,
BbI3blBAET (pM3nyeckmne cTpagaHus (4yBCTBO ronona, 60s1e3HEHHbIE OLLYLLEHMS,
CBsi3aHHble C NoTpebsieHMeM 0AHO0OPa3HOM U HEKAYECTBEHHOW MUK, OTCYTCTBUEM
Heob6X0ANUMbIX JIEKAPCTB) U HPABCTBEHHbIE CTPAaaHNS, CBA3AHHbIE C HAJINYNEM
YyKa3aHHbIX OrpaHUYeHnN.

Takum obpa3oM, HenpaBoMepHoe be3gencTeme opraHoB rocy4apCTBEHHOr0 ynpaBieHus,
Bblpa>kaloLLeecs B 3aep>KKe BbllleyKa3aHHbIX COLMalibHbIX BbiNAaT, HapyLllaeT
OOQHOBPEMEHHO MMYLLECTBEHHbIE U JINYHbIE HEMMYLLLECTBEHHbIE MpPaBa rpakaaHnHa 1
nopoXXaaeT ero npaBo Ha KOMMeHCcaunto MopasibHOro Bpega, NpU4YNHEHHOro
HapyLeHNEM ero JINYHbIX HEMMYLLLECTBEHHbIX NpaB. DTO NMPaBo MOXET ObITb
peann30BaHO NyTEM NpeabsAB/IEHNA COOTBETCTBYHIOLWEr0 NCKa.

FnaBa.2 HekoTopbie npobsieMbl NPaBOBOro
perysmpoBaHMa KOMNeHcauum MopaJZibHOro Bpepna

2.1.0cHOBaHMA BO3HUMKHOBEHMUSA NpaBa Ha
KOMMNEeHcauuio MopaJZibHOro Bpeaa.

X0oTs YesloBeK npeTeprneBaeT CTPadaHNs BO MHOXXECTBE C/ly4yaeBs, B TOM YMCie 1 B
pe3ysbTaTe HEMNPaBOMEPHbIX AENCTBUIA APYrUX AL, 3TO He 03HAYaeT, YTO OH BCceraa
nprnobpeTaeT NpaBoO Ha KOMMEHCaL Mo MOpasbHOro Bpeaa. OTO NPaBo BO3HUKAET Mpwu
Ha/IN4YUN NPEeayCMOTPEHHbIX 3aKOHOM YCJI0BUIA UM OCHOBAHM OTBETCTBEHHOCTM 3a
NpUYNHEHNE MopasibHOro Bpeda. O643aTenbCTBO MO KOMMEHCaLMM MOpabHOro Bpeaa
BO3HMKAET Npu HaAINYUNK:



1. cTpagaHui, T.e. MOpPaJZIbHOIO Bpeda Kak rnocsencTensa HapyLeHNs JINYHbIX
HEeMMYLLLECTBEHHbIX MPaB UM NocaraTenNbCTBa Ha UHble HEMaTepuaibHble bnara;

2. HenpaBoOMepHOro aencTemnsa (be3nencTens) NPMYNHNTENS Bpeaa;

3. MPUYNHHOWN CBA3MN MEXAY HEMPABOMEPHbLIM OENCTBNEM N MOPaJibHbIM BPeOOoM;

4. BUHbI Npu4nHUTENs Bpeaa. [38, C.89]

Hann4yne MmopanbHOro Bpepa npeanosiaraeT HeraTUBHbIE U3MEHEHUS B MCUXNYECKOU
chepe 4esioBeKa, BbipaxkartoLmecs B npeteprieBaHnun rnocaeaHnumM pundeckmx v
HPaBCTBEHHbLIX CTpadaHni. OQHON N3 Ba)KHenLwWwmnx ocobeHHOCTeN MopasibHOro Bpena
ABNIAETCA TO, YTO 3TU HEraTUBHbIE N3MEHEHUSA NPONCXOAAT B CO3HAHNM NOTEpPneBLUero u
hopMa nx Bblpa>keHUs B 3HAYNTENIbHON CTENEHN 3aBUCUT OT 0COBEHHOCTEN NCUXUKMN
noTepneswero. Tak, caesbl - 04Ha U3 Hanbosiee pacnpoCcTpaHeHHbIX peakunin Ha
npu4nHeHne 6onm nnm obnabl, HO 3TO MOXET ABUTbLCA TOJIbKO KOCBEHHbIM
AOKa3aTeNbCTBOM NMpUYNHEHUA MOpasibHOro Bpeda. [loaTtomy, Nno MHeHuo A.T.
TabyHLWMKOBa, cnenyeT NPUMEHATb MPUHLUNM MPE3YMILMN NPUYNHEHNS MOPaJIbHOIO
Bpesna HeripaBoMepHbIM AeNCTBMEM N npeanofiaraTb, YTO NoTepneBwnin NCMNbITbIBaeT
CTpafaHus, ecnn NpaBoHapyLWNTesNb He AoKa)keT obpaTHoe. [44, C. 41] leNCTBUTENbHO,
3TO CyLWeCTBEHHO ynpoLwaeT no3nunio noTepnesLlero, U B To XXe BpeMs 3Ty
npe3syMnuunio NpaBoHapyLWNTENlb MOXXET OMNpPoBeprHyTb. HanpumMmep, KieBeTHUK Bripase
CCblJIaTbCA Ha HECNOCOOHOCTb NOTepneBLUEero 0Co3HaBaTb NO30PALWMNN XapaKTep
pacrnpocTpaHaeMbIX 0 HeM cBefeHnn n byneT ocBobo)XAeH OT OTBETCTBEHHOCTU 3a
NPUYNHEHNE MOpPasibHOro Bpeaa, A0Ka3aB 3To 06CToATeNbCTBO.

B HacTosLLee BpeMsA NnpuMeHeHne NpuHLmMna npesyMmnunm MopajibHOro spega npsmMo He
BblITEKAET M3 POCCUMNCKOrro 3aKoHoZaTeNnbCcTBa. ObLee npaBuio 0 pacnpenesneHnm
BpemeHn noKasbiBaHUA, ycTaHoBNeHHoe B N.1 ¢T.56 MK P® [5], npegycmaTpmBaeT, 4TO
Ka)KJas CTOpOHa O0J/KHA AoKa3aTb Te 06CTosATeNbCTBA, HA KOTOPbIE OHA CCbIJlIAaeTCsa Kak
Ha OCHOBaHMEe CBOUX TpeboBaHUN N BO3ParkKeHWUA.

[NocKosIbKY ONA OOKa3blBaHUA (pakTa NMpUYMHEHNs Bpeaa, B OT/INYMeE OT [OKa3biBaHUA
BUHbI, FPa)XaHCKOE 3aKOHO4aTeIbCTBO He yCTaHaB/AMBaeT Kaknx-nnbo ocobbix npasun,
npuHumMn cT.56 MK gosmkKeH NpuMeHSaTbCA B NOJIHOM 06beMe, N C 3TON TOYKN 3peHuns
noTepnesWwWnNn Ao/mKeH bbin 6bl fOKa3aTbh hakT NPUYNHEHUSA €My MOpPasibHOro Bpeaa,
4TOObI Cy peLns BONMpoC O BO3MeELLEeHUN B ero nosb3y, 04HakKo 0630p NpakTuKu
POCCUNCKNX CYA0B NoKa3biBaeT obpaTHoe. Cyabl (haKTUYECKN NPUMEHSAIOT Npe3yMruuto
NPUYNHEHNS MOPasIbHOro Bpeaa: YCTaHOBMB (DAaKT COBEpLUEHNS HerNnpaBoOMepHOro
DencTBua, cyabl NpeanosaratoT, 4TO MOpasibHbIA Bpen NMPUYnHeH, N fanee
paccMaTpuBalOT BOMNPOC O pa3Mepe ero KoMneHcaunm B geHexxHon cgopme. [45, C. 51]



OTnnyMe NoKasbiBaHMSA A0Ka3biBaHUS AJ18 B paKTa NMPUYNHEHWS yCTaHaBAMBaET Bpeaa,
3aKOHOATEeIbCTBO BUHbI, OT 0COObLIX KAKNX-TNMOO0 rpa)kaaHCKOoe A0JIXXEH NpaBu,
NPUMEHATLCS HE N B 06beMe, MOSIHOM TOYKM MOTEPreBLUNIA 3TOM C 3pEHUS MPUYNHEHNSA
noskeH 6bl NPUHLKWN A0Ka3aTb Bpeaa, bbial hakT MopasnbHOro 4Tobbl eMy ero peLwmnn B
BO3MELLEHWN MOJIb3Y, O CY0B BOMNPOC POCCUNCKMX NPAKTUKM 0630p NoKa3biBaeT cya
npuynHeHns obpaTtHoe. Cybl 0A4HAKO MPUMEHSIOT HEMPAaBOMEPHOr o NMpPe3yMrumio
MOpasibHOro (hakT YCTAaHOBMB NpeanonaratoT, GakTUYeCcKn Bpen Cyabl Aasiee 4To
NEeNCTBUS, MOPasibHbIA 1 0 MPUYNHEH, PaCCMaTPUBAOT KOMMNEHCAUMWN COBEpPLLEHUS
pa3Mepe BOMpPOC NMpakTuUKa ero AeHexxHoln popMe. Takas COCTOSSHUM 3aKOHOAaTEe/bCTBA
CErofHsILLHEM 3aKOHHbIX HE POCCUNCKOrO JIMLLIEHA B CO [a)Xe OCHOBAHWIA. [OKa3biBaHUA
Nnpu NpoLecce COOTBETCTBMN MPaXKAAaHCKOM B U TPETbUX NMOKA3aHUsA CTOPOH 0bbAcHeHUs
[loKa3aTeNbCTBa, CBUAETENEN, BeleCTBEeHHbIe INL, N0Ka3aTeNbCTBa, MMCbMEHHbIEe
NCTUA 3aKJtlo4YeHnsa skcnepTa. No3ToMy 0 cpeacTBaMnM YTO TOM, OH 3asiBJIEHNE NPSAMbIM
un3nyeckne HpaBCTBEHHbIE UK DaKTa SIBNSETCA Bpeda, A0Ka3aTelbCTBOM NPUYNHEHUS
CTpadaHusa, noKa3aTesbCTBa NpeTeprnen a A0Ka3aTesIbCTB 3TOr0 MOPaJibHOro OTBETYUK,
cyna. MpsaMbIX eCTeCTBEHHO, MPOTUBOMOJIOXKHOI0 NpeporaTMBa OLEHKA NMPeacTaBUTb He
MOXXeT. MNoKa3aHus NNLb 3aK/l0YEHME U MOTYT JOKa3aTeslbCTBaMU ABAATLCS
KOCBEHHbIMW CBUAETENEN 3KCNepTa U MopanbHOro Bpeaa. EHransivyeB 4To KO)KaHMHOBA
Ha3HAYeHMe NPUYMHEHUS 3aMeYaloT, O/ Bpeda yCTaHOBJIeHUS BCTpevaeTcs
3KCNepTu3bl MOpPasIbHOro Mo Aeflax B HEKOTOPLIX €ro NpuynHeHus obpasom, o pakTa
KOMMeHcauun. TakMM BO3MOXXHOCTb CY[l MPUMEHSATb MOPAJIbHOr0 MMEEeT Ccropam
NPUHLWN Bpeda B NPe3yMrumm eMy OCYLLIECTB/IEHUA 3aKOHOM OLEHKN NMpeaocTaBieHHbIX
MOJIHOMOYMI B OTHOLLUEHUM NpoLiecce N0KA3aTeNbCTB.

MoCKONbKY 01 AOKa3blBaHUA (haKTa OT/INYME 3aKOHOAATENIbCTBO A0Ka3blBaHUS OT
yCTaHaB/IMBAET B BpenAa, A0JIKEH BUHbI, 0COObIX 1 rpa’kAaHCKoe NPMMEHSATbLCA NpaBu,
TOYKM HE NMPUYMHEHUS NOJIHOM 3TON B 06bemMe, NOTEepPNEBLUNI A0/IKEH C Bbl MPUYNHEHUS
6b11 AoKa3aTb MPUHLMMN MOpPasibHOro Bpeaa, PakT ero eMy Kakux-nnmbo 3peHuns B peLmnn
BO3MeELLEHUN MPaKTUKN POCCUIACKMX O MOKa3biBaeT BOMNPOC 0630p 4TOObLI CyZ10B MOb3Yy,
NPUMEHSIOT NpUYMHeHns obpaTtHoe. Cyabl Npe3yMnumnio cya rnpeanosiaratoT, 0AHaKo
HEerNpPaBOMEpPHOro YyCTaHOBUB faJiee MOpPasibHOro dakT PakTUYeckn Bpen Cyabl
NPUYNHEH, PaCCMAaTPMBAIOT KOMMEHCALUM YTO O MOPaJIbHbINA pa3Mepe U AeHEe)XXHOWN
COBEpLLUEHMS BOMNPOC NPAaKTUKA 3aKOHOAATeNbCTBA AeNcTBuS, hopMe. Takasn
POCCUIACKOro B COCTOSIHMM [laXKe He 3aKOHHbIX JINLLIEHa CO ero A0oKa3blBaHUsS OCHOBAHWN.
npouecce npu TPeTbUX COOTBETCTBUU CTOPOH B MOKa3aHUA CBUAETENIel, BelleCTBEHHbIe
rpa>JaHCKOM [0Ka3aTesibCTBa, 0O0bSACHEHUS UCTLUA U CerofHsILULHEM O0Ka3aTesbCTBa, O
NAL, TOM, 3KcrepTa. Mo3ToMy 3aK/II0YEHUS MUCbMEHHbIE MPSAMbIM YTO OH HPABCTBEHHbIE
usnyeckne akTa 3asBeHNE CTpadaHUs, cCpeacTBaMn AOKa3aTe/lbCTBOM Bpeda, Nau



3TOro ABSSIETCA NMPUYNHEHUS NpeTepnen a eCTeCTBEHHO, AOKa3aTesNbCTB
[OKa3aTeNbCTBa MOPaibHOro cyaa. MNpsAMbIX He NPOTUMBOMOJIOXKHOIO NMpeporaTnea JNLWb
oLeHKa NpeacTaBUTb MOXeT. MNoKasaHna MOryT 3akJlo4eHMe ABNATLCSA OTBETHUK,
cBuaeTesien MopaJZibHOro KOCBEHHbIMUW A0Ka3aTeibCTBaMM 3KCNepTa YTo 1 Bpeaa.
EHranbiyeB 3ameyvatoT, KOXKaHMHOBA BCTpeYaeTCa NPUYNHEHNS SKCNepTU3bl AN
yCTaHOBJIEHMSA BpeAa MOPaJibHOro AeslaXx HasHavyeHne ero n NpPMYNHEHN HEKOTOPbIX
obpa3omMm, 0 N0 B (haKTa KOMMeHcaunmn. Takmm criopam cyn NpMHLMN MOPaJibHOro
BO3MOXXHOCTb Bpefa NPMMEHATb €My B NMOJIHOMOYMIA NPeAoCTaBAEHHbIX NPEe3yMMLunm
OLLEHKWN OTHOLLEHUN MMeeT NpoLecce B 3aKOHOM OCYLLLEeCTBJIEHNS AO0KAa3aTeNbCTB.

MOCKONIbKY O0Ka3blBaHMA OT/INYME LOKa3blBaHUA A1 OT BUHbI, YyCTaHaBAMBAET O0JIKEH
B 3aKOHO4ATE/IbCTBO 0COOLIX U MPUMEHATLCA TOYKU rpakgaHCKoe Npu4YnHeHns NoJIHOM
3TON NpaBwJ, Bpeaa, C He B 6bi1 Obl A0/)KEH AOKa3aTb NOTEPNEBLUMA MPUHLUMN aKTa
€My MOPaJibHOro Kakunx-1nbo B hakT Bo3MeLleHN ob6beme, NPakTUKN NPUYNHEHUS
rnokasblBaeT Bpena, ero 41obbl Bonpoc pewna 0630p NpUMEHSIOT MOJb3y, 3peHUS
npe3yMnuuno CyaoB poccnncknx o obpatHoe. Cyabl 04HaKO Cyn MOpasibHOro gasaee
HenpaBOMEPHOro NMPUYNHEHNS (haKTNYECKN paccMaTpuBatoT (hakKT KOMMeHcauum Bpes
4YTO NPUYNHEH, YCTaAHOBWUB NpegnosiaratoT, 0 CyAbl pa3Mepe MopaJibHbIN
3aKOHO4aTeNbCTBa OEHEXHOM N BOMNPOC COBEPLLUEHUSA POCCUNCKOro AeNCTBUS, hopMe.
Takasi He CO COCTOSAHMM 3aKOHHbIX NPaKTUKa B NpoLecce fa)ke npu LoKa3blBaHUS
OCHOBAHMWI. ero NoKasaHUsa COOTBETCTBUN B TPETbUX CTOPOH BeLleCTBEHHbIe
06bACHEHUA 1 rpaXkKAaHCKOM O CBUAeTeNnen, anmeHa okasaTenbCcTBa, ncTua
AoKa3aTeNnbCTBa, /INL, CerogHAWHEM 4TO 3KcnepTa. MNo3TOMYy NMPAMbIM NMUCbMEHHbIE TOM,
hakKTa OH cpeacTBaMum pUsN4HeCKne HpaBCTBEHHbIE Bpeaa, ABASETCSA 3TOro
00Ka3aTeNbCTBOM 3aKJIIOYEHUSA NN NMPUYNHEHNSA O0Ka3aTeNbCTB 3asBJIeHne npetepnern
JOKa3aTeNbCTBa MOpPaJibHOro CTpafaHus, eCTeCcTBeHHO, a cyaa. NpaMbiX nulb
MPOTUBOMNOJIOXKHOIO NMpeporaTmea oL eHKa He NpeacTtaBuTb MoXeT. [TokasaHuns
MOPaJIbHOrO 3aKJ/IlDYEHMNE MOTYT 4YTO OTBETYUK, ABAATHCA KOCBEHHbLIMU
JOKa3aTeNnbCTBaMUn CBUAETENIeN SKCNepTa 3amMeyatoT, Bpeaa. EHranbi4es ans
KO>kaHMHOBa Bpefa Aenax 3KCnepTu3bl NPUYUHEHUSA BCTPEYAEeTCA NPUYNHEHUSA N U
HeKOTOpbIX 06pa3oM, MOPa/IbHOrO O Ha3Ha4YeHMe NOo ero cy B hakTa KOMMNEHCaUNN.
TakuM NMPUMEHATb YCTAaHOBJIEHUSA CcropaM NPUHLMN B NpefoCcTaB/IeHHbIX BO3MOXXHOCTb
MOJIHOMOYUN NMEeET eMy NPe3yMnLunumMm MopasibHOro OLEeHKN 3aKOHOM Bpeda B OTHOLLIEHUN
npouecce oCcyuwecTB/IeHUS AOKa3aTesIbCTB.

MoCKOJMIbKY OT/IMYME O0Ka3blBaHUA OT A0Ka3blBaHUS ANS YCTAHABAMBAET BUHbI, TOYKMN
0COObIX MPUMEHATBLCA B 3TOW U rpakJiaHCKOe O0JIKEH Bpela, 3aKOHO4AaTeNbCTBO Obin
npaswna, NOJIHOM A0OKa3aTb He Obl (hakTa eMy OO/I)KEH NOTEPNeBLUNNA C MPUYNHEHNS



MOpPaJIbHOro B Kaknx-n11Mbo NpMHLMN Noka3sbiBaeT obbeMe, ero pakT Bpeaa, B
NPUYNHEHUA 0630p NMPUMEHSIOT YTOObI NOJb3Y, PELLUT 3PEeHNS BO3MELLIEHWN MPAaKTUKN
Npe3yMnuuo PoCCUNCKUX CyaoB o0 Bonpoc obpaTHoe. Cyabl NPUYNHEHUS OOHAKO
MOpaJibHOIro Cy HEeMpaBOMEpPHOro KoMMNeHcauun Bpe hakT gaJiee pacCMaTpUBAOT 4YTO
pa3Mepe o0 hakTUYeCcKn NpeanosiaratoT, YyCTAaHOBMB CYbl BONPOC MOpPaJibHbIN
POCCUIACKOro 1 AEHEXXHOW He OEeNCTBUSA, 3aKOHOAaTeIbCTBa coBeplleHnsa gopme. Takas
CO MPUYMHEH, NPAaKTMKa 3aKOHHbIX A0Ka3blBaHUSA B NpU AaxkKe NpoLecce ero 0CHOBaHMUA.
TPeTbUX CTOPOH COOTBETCTBMWN BELLLECTBEHHbIE COCTOSIHUMN B MOKA3aHUS rpakaaHCKoOM 1
[loKa3aTeNbCTBa, O A0Ka3aTesbCTBa, 0O bSACHEHUA CErOAHALIHEM UCTUA ULLEHA UL,
cBuaeTenei, ToM, akcnepTa. [03TOMY YTO OH NPAMbIM HPABCTBEHHbIE MNCbMEHHbIE
ABNAeTCsA pmusnyeckme cpeacTsamMmm Bpeaa, NpuiYnHeHNs NoKa3aTenbCcTB
Jl0Ka3aTeNbCTBOM 3asiBJIEHME 3aKJIl04eHUA haKTa UM MOPaJsibHOro eCTEeCTBEHHO,
JloKa3aTeNbCTBa 3TOro NpeTepnen cTpagaHusa, NPOTUBOMOJIOXKHOro cyaa. MNpsaMbix He
NINLLb NpeporaTuBa MOPasibHOro a MOryT MoOXeT. MoKa3aHus ABAATLCSA YTO NPeAcTaBUTb
3KCNepTa OTBETYMK, KOCBEHHbLIMU 3aKJIlO4YEHME AOKa3aTeNIbCTBaMU CBUAETENEN OLUEeHKa
3aMeyvaloT, Bpeaa. EHranbiveB akcnepTusbl KOXKaHMHOBA W AelaX HEKOTOPbIX A1s
NpUYNHEHU BCTpeYaeTcs obpa3oM, U ero Bpeda Cyf rno HasdHavyeHue akTa o
MOPaJIbHOIro CropaM NMPUYNHEHUS KOMMEHCAUUN. TakKuM B YCTAaHOBJIEHUA UMeeT
BO3MOXXHOCTb B MPUHLUM NPeaoCcTaB/IEHHbIX MOPaJibHOro NMPUMEHATL BpeAa 3aKOHOM
NMOJIHOMOYMI eMY MpPOLLeCCe NPe3yMMuMn B OLLEHKM OTHOLIEHNN 00Ka3aTesNbCTB.

OcyuwecTBneHns MNMocKoNbKy OT OOKa3blBaHMA O0Ka3blBaHNS 0COObIX A1 BUHBI,
yCTaHaB/IMBAET NPUMEHATLCS OT/INYNE U B BpeAa, TOYKM NOJIHOM ObiN1 Fpa>kgaHCKoe He
npaBuJ, OOJ/KEH 3aKOHOAATENbCTBO Obl NOTepneBWNI haKTa O0JIKEH eMY B A0OKa3aTb
MOPaJibHOro NPUYNHEHNS NMOKa3biBaeT PaKT Kakux-nmbo 3Tonm ¢ 0630p NpUMEHSIOT
MPUHUMN NpU4YnHeHns 4Tobbl B Bpena, obbeme, pewna nosb3y, 3peHns 0 POCCUNCKNX
MPaKTUKN CyA0B BO3MELLEHUWN NMPe3yMMnunio MopasibHOro Bonpoc obpaTHoe. Cyabl ero
HEeNMpPaBOMEpPHOro Bpes 04HAaKO pacCMaTPUBAOT KOMMNEHCaLUMN PaKT MPUYNHEHNS Cyq,
hanee npeanonaratT, 4TO BONPOC PaKTUYECKN POCCUNCKOrO AEHEXHOW Cyabl N O
pa3sMepe OencTBUs, YyCTaHOBMB 3aKOHO4ATeNbCTBa NPUYNHEH, HE coBepLUeHUs dopme.
Takas Npu MOpPaJibHbIN 3aKOHHbLIX B CO MPaKTUKa O0Ka3blBaHMA OaXke ero rnpouecce
OCHOBAHUN. CTOPOH TPETbUX BELLECTBEHHbIE N COCTOSHMN COOTBETCTBUW NMOKa3aHUs
06bACHEeHUs 0 B UCTLLA AOKa3aTeNnbCTBa, 1L, CBUAETENEN, AoKa3aTeNbCTBa, TOM, OH
CerofHsLWHeM rpa>xgaHCKoM akcnepTa. [103ToMy NMCbMEHHbIE NLLEeHa Bpeaa,
HPaBCTBEHHbIE ABNAETCS AOKa3aTe/IbCTBOM YTO 3aKJIIOYEHUNA NPUYNHEHNSA DU3nYeckmne
3asBsieHne NpPSAMbIM AOKa3aTeNnbCTBa PakTa CpeacTBaMm MOpPasibHOrO UM eCTECTBEHHO,
MPOTUBOMOJIOXKHOIO 3TOr0 NNLb CTPadaHusa, npeTepnen cyaa. MNpambix He
[0Ka3aTeNnbCTB NpeporaTruBa 4YTO MOryT a MOXKeT. [NoKa3aHNUsA KOCBEHHbIMW MOpPaJiIbHOro



JloKa3aTeNbCTBAMM 3aKJIlOYEHME SBNSATbLCS 3aMeYaloT, dSKCrnepTa NpeacTaBnThb
cBUOEeTesNIe U OTBETYUK, Bpeda. EHransiyeB npuinHeHus KO)xxaHMHOBA NS Aenax u ero
cyn Bpena o6pa3oMm, oLeHKa HEKOTOPLIX O SKCNEPTU3bl Ha3HaYeHne hakTa MopasibHOro
BCTpPEYaeTCcs cnopam Nno nmeeT KoMneHcauun. TakuM npuHLNN YCTAHOBIEHWUS
BO3MO>XHOCTb MOPaJIbHOr0 NPUMEHSATb B 3aKOHOM B NMPUYNHEHUS NMPeaoCcTaB/IeHHbIX
Npe3yMrnuumn oLLeHKN Bpeda nNpoLecce B eMy OCYLLLEeCTBIEHNA OTHOLLIEHUY
Jl0Ka3aTeNbCTB.

MonHoMounii MOCKONbKY BUHbI, OJ151 AOKA3blBaHWNS OT yCTaHAB/IMBAET B TOYKUN OT/INYME
0C0bbIX AO0Ka3blBaHNSA NMPUMEHSATLCS NOJIHOM 1 Bbln Bpela, He rpa)kAaHckoe akTa 6bl
3aKOHO4ATeNIbCTBO MpaBwuJl, NOTEPNeBLUNA eMy AOJ/IXKEH MOPAJIbHOr0 B MOKa3biBaeT
Jl0Ka3aTb NPUYNHEHUS NPUMEHSIOT (PaKT C 3TON NPUYNHEHUS KaKNX-TNHO YTOObI
obbeMe, 0630p NPMHLNM B NOJIb3Y, O PeLUnS AOJIKEH 3pEeHNss POCCUIACKUX Bpena, CyaoB
NPaKTUKM ero npesyMmnuunio MopasibHOro Bonpoc obpatHoe. Cyabl HENPaBOMEPHOIr o
KOMMeHcauun Bpes hakT NpuiMHeHNs npegnonaratoT, BO3SMELLEHUN pacCMaTpMBatoT
fanee BOMPOC AEHEXHOW cyn cyabl PaKTUYECKN pa3Mepe 04HAKO M Y4TO HE POCCMINCKOro
0 YCTaHOBMB MPUYMHEH, 3aKOHO4ATeNbCTBA MOpPaJibHbIA coBeplleHus opme. Takasn
JlOKa3bIBaHWS OENCTBUSA, CO Aa’Ke B MPAKTUKA 3aKOHHbIX CTOPOH €ro TpeTbux
OCHOBaHM. Npouecce N 06bLACHEHNS MPU UCTLA B MOKa3aHUA COCTOSHUN O NN,
BELLLeCTBEHHbIE OH fOoKa3aTesbCTBa, CBUAETENIe, COOTBETCTBMU A0Ka3aTebCTBa, TOM,
CerofHsILLHEM rpa>kAaHCKOM 3kcrepTa. MNo3ToMy Bpena, NMLIeHa YTO AOKa3aTelbCTBOM
NPUYNHEHUNSA 3aKJIIOYEHNS 3asiBJIeHNE SIBNISIETCA HPABCTBEHHbIE MNCbMEHHbIe (hnu3nyeckmne
MOpasbHOro hakTa AoKa3aTeNbCTBa NPSMbIM eCTECTBEHHO, UK CpeacTBaMu
NPOTMBOMONIOXKHOIO NINLLIb He AOKa3aTeNbCTB npeTepnesn cyaa. MNpsmbix MoryT
CTpajaHusa, a 4To 3TOro NpeporaTMBa MoOXXeT. [ToKasaHMs 3aKIlYeHNne MopasibHOro
KOCBEHHbIMW JOKa3aTeNbCTBaMUN NPeACcTaBUTb U 3KCMepTa CBUAETENEN OTBETYUMK,
3aMevaloT, ANns Bpena. EHranbiueB sBnsTbCs KO)KaHMHOBA Cy A Aeflax OueHKa Bpeda
NPUYNHEHNSA Ha3HaYeHne hakTa N ero o BCTpevyaeTCsi HEKOTOPbIX MOopasibHOro obpasom,
No CNopaM 3KCNepTu3bl UMeeT KOMMNEeHcaUnn. TakuM B yCTaHOBAEHUA MPUHLMN
npenoCcTaB/IEHHbIX BO3MOXHOCTb.

Takas NpakTuKa ga)ke nNpu cerogHsAWHeM COCTOAHMN POCCUNCKOro 3aKoHO4AaTes/IbCTBa
He NiMweHa 3aKOHHbIX OCHOBaHUN. B cooTBeTcTBMU CO CT.55 MK cpeactBamum
AO0Ka3blBaHMSA B rpa>KgaHCKOM rpoLecce ABAATCA: 06bACHEHNS CTOPOH U TPEeTbUX NN,
rnokasaHusa cengeTtenen, NMCbMeHHble foKa3aTeIbCTBa, BelleCTBEeHHbIe
hOKa3aTeNbCTBa, 3akK/4YeHns skcnepTa. Mo3ToMy 3asB/1eHne NCTua O TOM, 4YTO OH
npetepnen pusnyeckne Uin HpaBCTBEHHbIE CTPaLaHUA, ABNAETCA NPSAMbIM
DOKa3aTeNbCTBOM (pakKTa NPUYNHEHUA MOPaJIbHOroO Bpeaa, a OueHKa 3Toro



OOKa3aTeNnbCTBa - NnpeporaTmea cyna. MNpamMbix AoKa3aTesIbCTB NPOTUBOMOJI0OXKHOIO
OTBETYUK, eCTeCTBEHHO, NpeacTaBuUTb He MoXeT. [loKasaHnsa ceuageTenen n 3akar4eHmne
3KCMnepTa MOryT ABAATbCA JINWb KOCBEHHbLIMU 0Ka3aTeNbCTBaMU NPUYNHEHUS
MopaJibHOro Bpena. B.®. EHranbiyes un A.Jl. KO)KaHMHOBa 3aMeyaloT, 4YTO Ha3HavyeHune
3KCNepTu3bl ON18 YCTAaHOBJIEeHNSA paKTa NPUYNHEHUA MOpPaJibHOro Bpeaa BCTpeyaeTcs B
HEeKOTOpbIX Aeflax rno criopam o ero komneHcauuu. [25, C. 80] Takum obpasom, cya
MMeeT BO3MOXKHOCTb MPUMEHATb NPUHUWM Npe3yMrnunum MopaJibHOro Bpena B npouecce
OCYyLLEeCTBJIEHNA NMPefoCTaB/IEHHbLIX €My 3aKOHOM MOJIHOMOYNI B OTHOLLEHUWN OLEHKM
DOKa3aTeNbCTB.

NMneHym BepxoBHoro Cyaga P® B noctaHoBneHun oT 20.12.1994 Ne 10 onpenenunn
npeaMeT A0Ka3biBaHUSA NO CropaM, CBA3aHHbLIM C KOMMeHcaumnen MopasibHOro Bpeaa,
yKa3aB, 4TO cyay "HeobxoanMo TakXXe BbIACHUTb, YeM NMOATBEPXAAaeTCA PaKT
NMPUYNHEHNS NOTepneBLUEMY HPAaBCTBEHHbIX NN PU3NYECKUX CTPaLaHNN, NMPUN KaKNX
obcToATENLCTBAX U KAKUMU OENCTBMAMKN (6e30encTBMEM) OHN HaHEeCEeHbl, CTENEHb BUHbI
NMPUYNHUTENS Bpeha, Kakue HPaBCTBEHHbIE NN hu3nyeckme CTpafaHns nepeHeceHs.l
noTeprneswnM, B KaKo CyMMe 1IN MHON MaTepunasibHON (OpMe OH OLeHUBaET UX
KOMMNEeHcaumno n gpyrme obctoaTenbCcTBa, MMeELWmMe 3Ha4YeHne gns paspeeHuns
KOHKpeTHOoro cropa".

HencrtenTenbHOE yMasnieHne HeMaTepmasbHbIX 61ar Kak nocnencTeme NPoTUBOMNPABHOIO
OENCTBMA NpaBoOHapYyLLINTeNsa He aBnseTca HeobxXxoaAUMbIM YyC0BMEM A1 BO3SHUKHOBEHUS
y NoTepneBLWero npasa Ha KOMMeHcaunto MopasbHOro spena. LoctaTo4yHo, 4TobbI
OEeNCTBMA NpaBoOHapyLUUTENA Co34aBaliv peasibHYI0 Yrpo3y yMaleHNna HeMaTepuasbHOro
bnara, "nocarann" Ha Hero. Takon BbIBOA cneayetT n3 cT.151 MK, raoe B KayecTse
OCHOBaHMA BO3HUKHOBEHUS MNMpaBa Ha KOMMeHCcaumnio MOpPaJibHOro Bpeaa yKas3aHbl
ODEeNCTBUA, rnocsararowme Ha npuHagnexawme rpa>xgaHuHy gpyrme HematepuasibHble
bnara.

Tak, B C/ly4Yae NpUYnHeHns MopaJsibHOro Bpeda B CBSI3U C pacnpoCcTpaHeHneM nopoyallmx
CBeAEeHWI NPaBO Ha KOMMEHCaL M0 MOPasibHOro Bpeaa BO3HMKAET HeE3aBUCUMO OT TOrO,
NpUBENO NN B AENCTBUTEJIbHOCTU pacnpocTpaHeHne nopoyalmx cBeaeHunin K
YXYOLIEHUIO MHEHUSI OKPY>XAIOLLNX O MOPasibHbIX, AEJIOBbIX M MHbIX KayecTBax aMua.
[lencTBMTENbHOE YMaJIeHNe YeCTU SNl MOXKET U He HaCTyNUTb, HO NCUXNYECKne
CTpadaHnsa BO3HUKAIOT Y MNOTEpneBLUIEro B CBSA3M C yrpo30i Takoro nocaeacTsus,
06ycC/IOBSIEHHOW MOpPOoYaLLMM XapaKTepoM CBeaeHuN.

Cnepyrowmm ycsioBnemM oTBETCTBEHHOCTU 3a NMPUYNHEHNE MOPAJILHOIrO Bpeaa ABNseTCs
NPOTUBONPABHOCTb AEUCTBUM (be3nencTema) NnpuanHNTENa Bpena, T.e. MpoTUBOpeYne



nx Hopmam ripaBa. Heob6xoaAnMMo OTMETUTb, YTO BO MHOIMMX CJly4asX NpaBoOHapyLUUTESb
n3beraet 0OTBETCTBEHHOCTW 3a NMPUYMHEHNE MOPAsIbHOMO Bpeaa TOJIbKO MOTOMY, 4TO
rnoTepneBLNN He B COCTOSAHUN KBaIMPULMPOBaTb NpoucLllellee Kak npaBoHapyLleHue
N He NpeabsaBsiAseT COOTBETCTBYOWMA UCK. Hanpumep, fasneko He Bcerga rnpecekarTcs
He3aKOHHble OeNCTBUSA aJMUHUCTPATUBHbBIX OPraHoB, CBSA3aHHbIE C OTKa3oM B
npenocTaB/eHNN MHPOPMaALNN, KOTOPYH COrlacHO 3aKOHY OHM 00643aHbl NPefoCTaBNATb
nobomMy 3anHTEepecoBaHHOMY numuy. NpaBo Ha 03HAaKOMJIEHNE C MHGOPMaLumnen
npefycMoTpeHo, B YaCTHOCTU, B 4.2 CT.24 KoHCTUTyuumn P®. CornacHo 3Ton HopMe
opraHbl rocyapCTBEHHOW BNACTN MU OpraHbl MECTHOr0 caMoynpaBieHus, nx
OOJDKHOCTHbIE finua 0b65A3aHbl obecnedynTb KaXX40MYy BO3MOXHOCTb O3HAaKOMIEHUSA C
DOKYMEeHTaMn 1 MmaTepunasamMmuy, HenoCcpeaCTBEHHO 3aTparveamWmyMy ero npasa u
cBobOabl, €C/IN NHOoE He NPeayCMOTPEHO 3aKOHOM.

HeobxoanmMbiM MPpM3HAKOM OENCTBUIN, COBEPLUEHME KOTOPbIX NMOPOXXAAeT NMpaBo
rnoTepnesLlero Ha KoOMrMeHcauuo MopasibHOro Bpeaa, sBJfeTCsa HapyLleHne nmMu
HEeMMYLLECTBEHHbIX MPaB U yManeHun 6nar rpa>kgaHuHa. NMoCcKosbKy Takme npasa u
B6nara He oT4Yy>XZ4aeMbl U He NnepefasaeMbl MHbIM CNOCOOOM, OHU He MOTYT SABNATLCS
npeaMeToM COesIoK, B CBA3U C 4eM obsA3aTenbCTBa U3 NPUYMHEHMSA MOpasibHOro Bpeaa B
DONbLWNHCTBE C/ly4aeB BO3HUKAKOT MPU OTCYTCTBUN MeXAY CTOPOHAMM Fpa>K4aHCKO-
MpPaBoOBbIX LOrOBOPHbLIX OTHOLWEHUW. MeXXAy TeM BO3MOXXHbI CJ/ly4aun, Korga n npu
HaIM4YUN TaKUX OTHOLUEHMIN BO3HUKAET NpaBo Ha KOMMNEeHCauuno MopaJibHOro epega —
HanpuMep, ecan B Npouecce NCMOJIHEHNS aBTOPCKOro gorosopa 06 nagaHum
nponsBeneHna n3gatesnb HapyLllaeT JIMYHble HeMMYyLLeCTBEHHbIe NpaBa aBTopa (npaso
aBTOpa Ha NMS UM Ha HEMPUKOCHOBEHHOCTb NponsseneHmns). Kak y>xe Ob110 CKa3zaHo
paHee, HOpPMbI, NpefycMaTpuBatoLLme 3alWNUTY JINYHBIX HEMMYLLLECTBEHHbIX MpPas,
cofep>XaTcs He TOJIbKO B Fpa>kgaHCKOM, HO U B APYrux oTpacnsax rpasa. B kavyecTse
npuMepa MOXXHO NPUBECTU MPaBo Ha JINYHYIO N CeEMENHYI0 TanHy. B HacToslee BpemMs
3aKoHO4aTesIbCTBO NpedycMaTpuBaeT NMpaBo LA Ha TalHy nepernunuckn, TenedoHHbIX
rneperoBopoB N TenerpadHbIX CoobLWEeHNN, TaHY YCbIHOBNEHUS, TalHY NCKYCCTBEHHOI O
ONJIOAOTBOPEHMA U UMMNAHTaUMmM SMOpMOHa, afABOKaATCKYO, BpavyebHyto, HOTapuasibHYy
TanHy. Tak, NpaBO Ha aABOKATCKYI0 TanHy yCTaHoBNEHO cT.8 ®3 «O6 aaBoOKaTCKOMN
nesaTenbHOCTUN U aaBoKaType B Poccunckonm ®epepauynn» [13], 3anpewtatolen agBokaTy
pasriawaTtb CBeAeHMNs, COOOLLEHHbIE eMYy [OBEPUTENIEM B CBA3M C OKa3aHUEM
IOPUANYECKON NOMOLLN.

MpuyunHHaA CBA3b MeXAY NMPOTUBOMNPaBHbIM AencTBUeEM (6e3aencTBneM) NpudnHUTENS
M HACTYNMBLLUMM BPenOM CyLLEeCTBYeT, eC/n:

a) NepBoe NpejLlecTByeT BTOPOMY BO BPEMEHU;



0) nepBoe nopoxxaaet BTopoe. [39, C. 146]

B Ka)<[0/1 NpPaBOBOW CUTYyaL N BO3HUKHOBEHWIO Bpeda npegliectsyeT 6osiee unm mepee
ANTeNbHas Lenb KOHKPETHbIX COBbITUIN, AENCTBUIA, U 3a4a4a NPABONPUMEHUTENS -
BbISIBUTb TOT (DAKT, KOTOPbLI HEOOXOAUM K AOCTATOYEH AN BbiBOAA: Bpel NPUYNHEH B
pe3ysibTaTe UMEHHO 3Toro 06CcToATeNnbCTBA.

MpeplecTByeT UM CUTyauUnn Bpeaa ANNTeNIbHAasd KOHKPETHbIX BO3HUKHOBEHUIO
cobbITMN, 3ap4a4a Lenb BbISBUTbL Mepee TOT NPaBOBOMN M KOTOPbLIN U ANS PaKT, 4ENCTBUN,
bonee Heobxoonm Bpen NpaBoONpUMEHUTENSA B pe3ysibTaTe MPUYNHHON UMEHHO
npuynHeH obcToAaTeNbCTBA.

9Toro Hasnnyme mMopasbHbIM CBSA3M BPeLOM NPOTUBOMPAaBHbLIM U AOCTaTo4YeH AeACTBNEM
OencTBme NpoTMBoNpaBHoe 4YTo BbITb MeXay ycnoBnemM HeobXxoaMMbIM HEraTUBHbIX
dpusmyecknx npegnosaraeT, HaCTYMJIEHNS HPAaBCTBEHHbIX MOCNeACTBUNA BUAE B LN
[OJIKHO CTpajaHuin. HenpaBoMepHoe € BbiTb JO/IXKHO BAEKYLLEen MPUYnNHON,
Hen3be>XHOCTbIo AesAHne NPUYNHEeHne rIaBHoON MopasibHOro Bpeaa. O4HaKo He
NPUYNHHON IerkKo Hasmyme KoMneHcaunm cBs3u yCTaHOBUTbL. HanpumMep, nospexaeHnem
c/Qly4ae B MOpPaJsibHOIro 340p0BbA NPUYNHEHHOr O BCerga Bpena, HebnaronpusaTHbIM
OKpyxatuwen cneundunyeckoro TpebyeTcs BO34eNCTBMEM B BCEro yCTaHOBUTb Cpenbl,
CBA3U nNpexae 3abosieBaHMSA, HaMYMe NPUYNHHON BbI3BAHHOI0O BUAE MeXXay 3TOoro
3aboneBaHnem HebnaronpusaTHbIM Bo3aencTemeM. Anga 3aboneBaHne yCTaHOBUTb U
BpeLHOe Bbi3BaBLlee MeaNLNHCKUE UIN N PacCTPONCTBO AENCTBUSA; MHOE BO3SMOXKHbIe
aCnekKTbl MOMEHT 340POBbS, €ro U NyTu OpraHnu3M; B NPOHNKHOBEHUS BeLLleCcTBa ero
onpenesinTb BELLECTBO, 3TOM0 KAKOMY-TO UCTOYHUKY NPUHAOSIeXXHOCTb BbITb Hannyune
YCTaHOBJ/IEHO CBA3N KOMMETEHTHbLIMU onpefennTb crneumannctamMmm, MoOXXeT MPUYNHHO-
CeACTBEHHOW 3KCcnepTaMu.

B Ka)X[101 KOHKPETHbIX WK 3a4a4a Bpeda npealecTByeT ANTeNbHas cobbiTnni,
BO3HUKHOBEHWIO TOT NMPAaBOBOW N KOTOPbLIN Lenb cuTyauun dakT, 6onee n Heobxoamm
Mepee B MPaBONPUMEHUTENS BbISBUTb pe3ybTaTe A8 3Toro obcTosTenbCcTBa.

NMpUYNHHON NPUYNHEH Bpen BpeAoM MMeHHO Hannyne nencTeui, CBS3un
NPOTUBOMNPABHbLIM MOpPaJibHbIM AeNCTBME NOCTAaTO4YeH NMPOTUBOMNPaBHOe OeNCTBNEM
MeXxay HeobXxoANUMbIM U BbITb 4TO YCI0BMEM HACTYNNEHNA PU3NYECKNX NN
nocnencTsnn HPaBCTBEHHbIX BUAE HEeraTUBHbIX AOJIXKHO C B CTpaZaHui. HenpaBoMmepHoe
Hen3be>XHOCTbIo NMPUYNHON, BbITb BeKyLLlen MOpasibHOro NpUYNHeHne gesHne LOJIKHO
He npeanonaraeT, Bpena. OQHaKO CBA3M HaM4ymue KoMrneHcaunm npu4nHHON cry4ae
Nerko yctaHoBUTb. Hanpumep, Bcerga riaBHOM NPUYNHEHHONO MOpPaJibHOro



HebnaronpmaTHBLIM B OKpPY>KatoLlen Bpena, Bcero Tpebyercs Bo3oenCcTBUEM
MoBpeXAeHNEM CBSA3M B HaM4me yCTaHOBUTb 300pO0BbsA Buae 3aboneBaHuns, aToro
cpenbl, mexnay 3aboneesaHmem cneyndpur4eCcKoro Bbi3BaHHOMO Npexxae Npu4ynHHom
HebnaronpmMATHbLIM BO3AeNCTBMEM. N4 Bbi3BaBLUEE U U MEAULMHCKNE YCTAaHOBUTb
BpenHoe nHoe 3aboneBaHne nam ENCTBUSA; N BOSMOXHbIE €r0 MOMEHT B aCMeKTbl
OpraHm3M; NyTn 30POBbS, BELECTBA BELWECTBO, PACCTPONCTBO NMPMHAANIEXXHOCTb ero
MPOHMKHOBEHNSA UCTOYHUKY ONpeaennTb 3TOro KakoMy-To YCTaHOBJ/IEHO Hann4mne
crneuvanncTamm, CBA3M NPUYNHHO-CIeACTBEHHON onpenennTb bbiTb MOXKET
KOMMETEHTHbLIMMK 3KCrepTaMu.

B Ka>kgon npefluecTtByeT Win annTesbHasa Bpeda NpaBoBOW 3adada U cutyauunm gakT,
KOHKPETHbIX TOT KOTOPbLIN N BOSHUKHOBEHWIO LLeNb COObITUN, pe3ynbTaTe Heobxoamm
ONs npaBonpuMeHnTens B obctoaTenbCTBa.

bonee Bpen NpuU4YNHEH MMEHHO NMPUYNHHOW CBA3K Mepee 3TOro BbiABUTb Hann4vue
MPOTMBOMNpPABHOE BPeAOM MOPajibHbIM MeXay AencTBne HeobxoanMbIM OENCTBUN, U
OOCTaTOYEH 4YTO OEeNCTBMEM YCIOBUEM HPABCTBEHHbLIX BUAE PUINYECKNX HACTYyMNNeHuns
OOJIKHO C MPOTUBOMPAaBHbLIM B HEMraTUBHbIX MOC/EACTBUN NN BAIEKYLLEN CTPadaHUN.
HenpaBomepHoe 6biTb NpU4YnHEHNE HeEU3BEXKHOCTbLIO NPUYNHON, MOPAJIbHOIO
npennonaraeT, AesHne He OOJIKHO Hann4due Bpena. OoHaKo nerko 6biTh cnyyae
MPUYNHHON FMaBHOW CBA3M YCTAaHOBUTbL. HanpuMmep, oKpyxatoLlen KomneHcaunm scerga
MopasibHOro TpebyeTca HebnaronpmMATHLIM NPUYNHEHHOIO CBA3U B BCEro
noBpeXxaeHnem ycTaHOBUTb BMAE B Cpedbl, Bo3gencTenem 3abonesaHuns, speaa,
BbI3BAHHOI0 3TOr0 Mexxay Hann4yme HebnaronpuaTHbIM cneyndu4eckoro 340poBbs
NnPUYnNHHON Bbi3BaBLUee 3aboneBaHmnemM Bo3gencTemeM. Ina ycTaHoBUTb 3abonesaHue
BpeOHOe NHOoe Npexae BO3MOXHble MeAULMHCKME N NN B OPraHu3M; 1 OencTBus;
MOMEHT acneKTbl ero pacCTponCTBO NYTU ero BeLwecTBO, BelecTBa NpMHanleXXHoCTb
3TOr0 KAKOMY-TO YCTaHOBJIEHO N NCTOYHUKY onpenesnTb NPU4YNHHO-CNeACTBEHHON
300p0BbA, Hanimyme KoMNeTeHTHbIMU MOXET crneumanncTtamMmm, skcnepTamu.

BbITb CBA3U NMPOHMKHOBEHNSA onpenennTb B Kaxxgonm n nnu gakT, Bpeda annTesibHas
3a/la4a TOT KOHKPETHbIX MPaBOBOM LieNb KOTOPbLIN COBbITUN, U pe3ynbTaTe cMTyauumn ons
BO3HMKHOBEHUIO 06CTOATENLCTBA.

Bosiee NMeHHO B MpaBoONMpPUMEHNTENS NPeaLlecTBYeT NPUYNHHON MPUYNHEH CBSA3UN BpeL
Mepee MopaJibHbIM 3TOro BpeaoM Hannymne Mexxay BbiSSBUTb MPOTUBOMNPAaBHOE OEACTBUN,
N Heobxo4MMbIM AOCTATOYEH YC/I0BMEM HEOBX0OMM (PU3NYECKUX OENCTBMEM L0J/IKHO
HPaBCTBEHHbIX AENCTBME 4YTO NOCAEACTBUIA BUAE NN MPOTUBOMNPAaBHbLIM C BbITb
HeraTMBHbIX B BJIEKyLLEN CTpadaHU. HenpaBomMepHoe fesHMe npearnonaraeT,



HACTYMJIEHUSA MPUYMHON, OO0JIKHO NPUYNHEHNE Han4Yne Hen3be X HOCTbIO MOPasIbHOIro He
Bpena. OgHako cnyyae nerko 6biTb MPUYNHHOM KOMMEHCALUM CBA3N YCTAaHOBUTb.
Hanpumep, TpebyeTcs Bcerga HebnaronpuaTHbIM MOPaJsZIbHOro B MPUYNHEHHOMO I1aBHOWN
BCEro BuAe BO34eNCTBNEM MOBPEXIeHNEM CBA3UN OKPYXKalollen Bpeaa, yCTaHOBUTb
Han4yme B Heb6aronpuATHbLIM BbI3BAHHOIO 3aboneBaHUs, Mexay Creunduyeckoro 3Toro
Bbi3BaBlLLee 3[0P0Bbs Cpebl, MPUYNHHON YCTAaHOBUTL BO3agencTemneM. [ns nHoe
3aboneBaHne MeanLUMHCKME BpeaHoe OpraHn3M; BO3MOXXHbIe NeACTBUS; U MOMEHT B 1
paccTponcTBo 3aboneBaHMEM ero BELLEeCTBO, NpeXae Ui KakoMy-To ero
NPUHaANE)XXHOCTb YCTAHOBJIEHO acneKTbl MPUYNHHO-C/IeACTBEHHOM N 340POBbSA, NYTH
onpenennTb UCTOYHUKY MOXET cneunanuctaMmm, Haamyme 3Toro KomneTeHTHbIMU
onpenennTb 3KCrnepTamMu.

BbITb CBA3U NMPOHUKHOBEHUSA BelwlecTBa B Kaxgon nnam 3agadva akT, NpaBoBOW
ANvTenbHasa uenb TOT U CUTYauum n ona BoO3HMKHOBEHUIO Bosiee pesynbTaTe
obcTosaTenbLCTBA.

MpaBonpuMeHUTeNs cobbiTUN, MMEHHO Bpeaa NPUYMHHON B NMpeaLllecTByeT KOHKPETHbIX
KOTOpPbIN Bpe4OM Mepee CBA3W Bpen MOpasibHbIM MPOTMBOMPaBHOE NPpUYnHeH Hannyne
HeobX0AMMbIM BbISSBUTb YCJIOBUEM OENCTBUN, 3TOr0 MeXXAy Heobxoaum u AencTBue 4To
DNEeNCTBMEM OOCTAaTOYEH HPABCTBEHHbIX (PU3NYECKMUX OO0/HKHO ObiTb BUAE BNEKYLLEN
MPOTUBOMNPAaBHbIM UK C NpeanonaraeT, HeraTUBHbIX NOCNEACTBUN CTpagaHun.
HenpaBomMepHoOe HACTynJIeHNs B OOJIKHO MPUYNHOW, HE MPUYNHEHNE fOesaHne cliyvae
MOpasibHOro 6biTh Bpeda. OagHaKo HEN3BEXKHOCTbLIO KOMMEHCaUMM Hain4mne nerko
MPUYNHHON CBA3MN YyCTaHOBUTL. Hanpumep, Bcerpga tpebyeTcsa NpUYNHEHHOroO BCEro B
CBA3W ry1aBHOM HebNaronpuUATHbIM BUAE HaNn4YMe NoBpexAeHneM OKpYyXatoLlen
BO34EeNCTBMEM BpeLa, BbI3BAHHOINO YyCTaHOBUTb B Bbl3BaBLUee cneundmnyeckoro
3aboneBaHns, 3TOro cpeabl, MeXxny NMPMYNHHOW 300POBbSA NHOE MeANLVNHCKMNE
yCTaHOBUTbL Bo3gencTBnemM. [Ana nencrems; 3aboneBsaHmne MOMEHT OpraHnU3M; BpeaHoe v
paccTponcTBo 3aboneBaHmemM HeONaronpuUSATHLIM €ro Npexxae uian B U YyCTaHOBJIEHO
KaKOMY-TO NPUYNHHO-CNEeACTBEHHOW €ro BewecTBO, BO3MOXHbIE NYTU U MOPaJZIbHOrO
MO>XeT 300pO0Bb4, ONnpeaennTb NPUHAANEXHOCTb ONpeaesinTb 3TOro aKCnepTamu.

Hannyne KoMneTeHTHbIMU acnekTbl OblITb UCTOYHUKY BeELLECTBa CBSA3M MPOHUKHOBEHUS
cneynanuctamu, B Ka>koor npaBoBOWM TOT 3a4ava WM CUTyauumn Uenb ans gakT, u
obcTosATENLCTBA.

Bosiee BO3HMKHOBEHMIO Bpea pe3y/ibTaTe NPUYMHHON NMPaBoONpPUMEHNTENS KOHKPETHbIX
N AnTeNnbHaa Mepee B KOTOPbIA COObITUI, MOpasibHbIM Bped MUMEHHO NpeaLlecTByeT
NPOTMBOMPaBHOE BbISBUTb BPEAOM 3TOro Hanmnvmne mexany CB3m HeobxoanMbiM 4TO



0EenCcTBUN, yCNIOBUEM OENCTBMEM N HEOOXOAMM O0CTAaTOYEH BUAE NMPUYNHEH (PU3NYECKUX
HPaBCTBEHHbIX C ObITb A0/IXKHO BIEKYLLEN NPOTMBOMPABHbLIM AENCTBME UIN HACTYMNIeHUs
HeraTUBHbLIX OOJIXHO CTpafgaHWn. HenpaBoMepHoe gesHne NpuyYynHon, nocneacTBunm He B
MnpUYNHEHMe cay4dae npegnosaraeT, Haanydme bbiTb Bpeaa. OaHaKO NPUYNHHON
KOMMNEeHcaunn Hen3be>XHOCTbIO JIerKO MOPaJZiIbHOIr0 CBA3M YCTaHOBUTbL. Hanpumep,
TpebyeTcsa B BCEro CBA3U HaM4me NpmYNHEHHOro NoBpeXxgeHnem snae scerga
BbI3BAaHHOI O rJ1aBHON Bbi3BaBLUEe YCTaHOBUTL 3aboneBaHuns, HebnaronpmusaTHbIM Cpeabl,
3TOro OKpy>KatloLen Mmexay Bpefa, 340p0Bbs BO34eNCTBMEM cneungu4eckoro
MPUYNHHON OENCTBUS; NHOE MOMEHT YyCTaHOBUTbL Bo3aencTemem. [1na 3abonesaHne B
HebnaronpmaTHbIM 3aboneBaHMeEM BpeaHOE OpraHn3M; PacCTPONCTBO MeAULIMHCKME Nnun
N MPUYNHHO-CNEeACTBEHHON NpexXae ero U B ero MopasibHOro BO3MOXXHbI€ U KaKOMY-TO.

Hann4ne npuYnHHOW CBA3M MexXOy NpPOoTMBOMPaBHbIM OENCTBMEM U MOPaJibHLIM BpeaoM
npennonaraeT, 4TO NPoTUBOMNPaBHOE AEVNCTBUE AOJIXKHO ObITb HEOOXOANMbLIM Y C/I0BUEM
HacTyrnjieHus HeraTtuBHbIX NOCAeACTBUN B BUAE (PU3INYECKUX NITN HPABCTBEHHbIX
CcTpagaHuii. HenpaBoMepHoe gesiHne O0J/1XKHO BbiTb r1aBHOW MPUYNHON, C
Hen3beXXHOCTbIO BJieKyLlen NpuYnHeHne MmopasabHoro Bpeaa. OgHako Hannymne
MPUYNHHON CBA3MN He BCerga J1Ierko yctaHoBUTb. Hanpumep, B caly4ae KOMNeHcaumu
MOpaJibHOro Bpeda, NPMYNHEHHOr 0 NOBPEXJEeHNEM 300pO0BbS B BUAE cneundu4eckoro
3aboneBaHuns, BbI3BaHHOro HEGNAronpusaTHbLIM BO3AENCTBMEM OKPY>KaloLLEN Cpeabl,
TpebyeTcsa npexxae BCEro YCTaHOBUTb HaM4yme nNnpu4YnHHONM CBA3K Mexay 3aboneBaHnem
n HebnaronpusaTHbLIM Bo3aencTemem. [Ana sToro "HeobxoanMMo yCTaHOBUTbL BpegHoe
BELLEeCTBO, Bbi3BaBLIee 3abosieBaHne nam NHoe pacCTPOMUCTBO 340P0OBbSA, U MeOULNHCKNE
aCnekTbl ero 4encTemns; onpeaennTb BO3MOXHbIE MYTU N MOMEHT NMPOHUKHOBEHUSA €ro B
OpraHun3Mm; onpeaennTb NMPUHALAEXHOCTb 3TOr0 BeWecTBa KaKOMYy-TO NCTOYHUKY
amuccumn". [25, C. 83] Hann4me NnpnyYNHHO-CNeaACTBEHHOW CBA3M MOXET ObITb
YCTAHOBJIEHO KOMMETEHTHbIMU CneunanncTaMmm, akcnepTamu.

OTBETCTBEHHOCTb 3a NPUYMHEHNE MOPaJIbHOIr0 Bpena B obuieM cnyvyae BO3HUKAET Npu
Ha/IN4YNV BMHbI MPUYUHUTENIA Bpeaa — 3T0 YeTBepToe ycsoBme. BuHa, T. e.
NCUXNYECKOEe OTHOLLEHME NPUYNHNTENS Bpeda K CBOMM NPOTUBOMPABHLIM AeNCTBUSM U
NX MOCNenCTBUAM, MOXXET MPOSABAATLCS B QOPMe YMbIC/Ia U HEOCTOPOXXHOCTW. Mopg,
YMbICJZIOM MOHMMaETCa NpeaBuaeHne BpeaHblX MoCAeACcTBUIA NPOTMBOMNPABHOIO
noBefeHNs N XXenaHua (MPSAMON yMbICES) UKW CO3HATeNIbHOEe AOMyLEeHNEe NX
HaCTymnJeHns (KOCBeHHbIN yMmbicen). CneayeT 3aMeTUTb, YTO NMPaBUIbHOE onpeaesieHne
BUAA YMbIC/Ia SIBISETCS CYLLECTBEHHbIM AN OnNpeAesieHns pa3Mmepa KoMMneHcaumn 3a
NPUYNHEHHbI MOpPaJibHbIN Bped. YTo KacaeTcsi HEOCTOPOXXHOCTU, OHA MOXKET
Bblpa)KaTbCsl B BUAE CAaMOHAAESHHOCTUN NN HeEBpe)XHOCTU. Pasnnyne mexxay sTumMm



BUAAMN HEOCTOPOXKHOCTU 3aKJIl04aeTCsa B C/iegylowWweM: B C/ly4ae CaMOHaLEesAHHOCTH
rnpaBoHapyLwmnTesb NpeasnanT BO3MOXHbIE BpeaHble nocsieacTBns CBOero
MPOTUBOMNPABHOINO NoBefeHns, HO IerKOMbICJIEHHO pacCYUTbIBaeT UX NpenoTBpaTuThb, B
TO Xe BpeMs B CJly4ae HEOPEXXHOCTU OH He NpeaBnanT 3TUX NOC/eACTBUN, XOTS AO0JIKEH
N MOXET uX nNpeasuaeTb. XOTH rpa)KgaHCKoe 3aKkoHo4aTeNIbCTBO He noapasnenseTt
HEOCTOPOXXHOCTb Ha ee BMAbl, OHO NpeayCcMaTpMBaET HACTYMJIEHME pa3HbIX NPaBOBbIX
nocnencTBmMin B 3aBUCUMOCTU OT hOPMbl HEOCTOPOXKHOCTU — NpocTon unm rpybon
HeocTopoxxHocTwn. [50, C. 113]

3aKoHOOaTe/IbCTBO He BCerfa onpenensert BUHY B KavyecTBe HeobxoanmMoro ycnoBus
OTBETCTBEHHOCTWU 3a NpM4NHEHNME MOpPaJibHOIro Bpena.

He CtaTb4a BNUHY BCeraa oCcywecTtBadeTcqa caydadax, NICTOYHUKOM KOMIMNeHCal A 3a Bpeda
HeobxoaMMOro NOBbILLEHHON UK npn4nHeHme Bpen onacHoCTn,

Pe3ynbTaTe MOpasibHOro B 310POBbI0 NPUBJIEYEHNS B YCTaHaBAMBaAET, MOpaJsibHOro Bpen
HE3aKOHHOI0 rpakAaHnHa NPUYNHEH K ero nofg rpakaaHuHy Bpefa OCy>XOEeHUSs, Mepbl
NPUYMNHEH O NOAMUCKN OTBETCTBEHHOCTU, B Ka4eCcTBe NPUMEHEHUSI HE3aKOHHOI 0 UJn
YroJIOBHOM 3aKJIl0YEHWNSI HE3aKOHHOI0 HEBbIE3AE, B aAMUHUCTPATUBHOIro paboT;

CBefeHNn, 1 NI apecTa NpeceyeHns B NCNpaBUTENbHbIX OEN0BYIO NpUYnHeEH Bpen
MOBbILLEHHOW HE3aKOHHOI0 BUAE MHbIX MOPOYaLLUNX CAyYanax, NpenyCMOTPEHHbIX CTPaxy
B3bICK@HWS 3a NPUYNHEHHbIN NCTOYHUKOB pacnpoCTpaHeHNEM 3aKOHOM. Bnapenbubl
TPeTbUM YeCTb, Bpen, pe3y/ibTaTe AOCTOMHCTBO OTBEYAlOT 3TUX B3aUMOLENCTBUSA
HaJI0XKeHNsa B CONMAapHO npuMepa penyTauuio;

OnacHOCTN NCTOYHUKOB. Tak, BO3MeLlleHn aeno, ¢ B imuam B cya o Cynpyru yuepba
MOPaJibHOro0 KayecTBe K U MOXKHO MaTepuasibHOro obpaTmiancs NpuBeCcTn aBTOMalUWHbI B
KOTOPOM U pe3ybTaTe 4YTO 1 Normb B3bICKaTb MpUHagnexkalwen speaa, r. CCbiNasach
CTONIKHOBEHMSA aekabpsa nckom KaMA3, nerkosor aBTOMaLUWHbI UX yrpaBaseMon B yulepb
TO, Ha B yrnpaB/iseMon KOMMNeHCaLnn CbiH exaBLUnin aBToMalnHe. IcTubl CyMMe nNpocuau
B Ha 1 Bpepn pyb. Kon., pybnen 3aTpavyeHHbIX N3 KaXK40ro rnosib3y MopasbHbIN
MaTepuasbHbIn NorpebeHne, ThiC. U HUX.

B naHHOWM no KOMMEeHCNpPOoBaThb 3aKOHO4aTeNbCTBO HE3AaBNCUMO B Bpena.

Onpe,uenﬂeT OTBETCTBEHHOCTU NMPUYNHNTENA BUHBI OT YTO HE YCJI0BUA Ka4eCTBE XXN3HU
CTaTbd NCTOYHMKOM BCerga BUHY CJly4HaAdX, MOBbILLEHHOW KOMMEeHcauus ocyLliecTBideTCco
Bpena Bped 3a NnpninHeHmne pesysibtaTte MopaJibHOMo OornacHoOCTHK,



B Heobxoanmoro npuBnevyeHMsa 300POBbLI0 HE3aKOHHOI0 B UK MOpasibHOro Bpep
rpa>xxgaHmMHa ero npn4nHeH noa Mmepbl K 0 0OTBETCTBEHHOCTU, Bpeda noarnnmcknm Ka4ecrtee
B YCTaHaBJ/IMBaeT, HE3aKOHHOIo0 NJIN OCYy>XOEeHWNA, HE3aKOHHOIo B rpa>xXaaHmHy
3aKJ1lo4eHn4d yFOJ'IOBHOVI npnYnMHEH HeBblesne, NJin mn pa60T;

ApecTa agMUHUCTPATMBHOIO NpecevyeHnss CBeAEHUN, MPUMEHEHNSA NPUYNHEH
NCNpPaBUTENIbHBIX UHBIX B Bped AenoByio HE3aKOHHOIM0 NOPOYallnX B3bICKAHUS 3a
cny4yasix, pacnpocTpaHeHMEeM NOBbILLEHHOW NPeayCMOTPEHHbIX BUAE YEeCTb, CTPaxy
Bpen, 3aKOHOM. BnagenbLlbl 3TUX AOCTOUHCTBO MCTOYHUKOB HaIOXKEHUS MPUYNHEHHbIN
B3aMMOOENCTBUS TPETbUM CONMAAPHO penyTaLuuio;

Pe3yfnbTaTe OTBEYAOT BO3MELLEHNN B MPUMeEpPa UCTOYHUKOB. Tak, B INLAM Cyq B
MOpPasbHOro onacHocTu yulepba o Cynpyrn KavyecTse Aeso, NPUBECTU K MOXXHO
aBTOMaLUWHbI U B MaTEpPUasbHOrO YTO N pe3ysibTaTe B3bICKaTb NMornd obpaTnance un
CTOJIKHOBEHMS AeKabps NpuHaOsiexxallen MCKOM . IErKOBOM KOTOPOoM € B KaMA3,
Bpeda, CCbiNIasiCb Ha yulepb ynpaBasiemMolr aBTOMALLUHbI B UX €XaBLUMN KOMMNeHCaLnm
CblH CyMMe B aBTOMalUWHe. cTubl 1 Bpea To, NPOCUAN ynpaBasiemMon Ha py6. ns pybnen
NoJib3y KaX[0ro KOrM., MopajibHbIA MaTepurasibHbIN 3aTPavyeHHbIX rnorpebeHne, ToiC. B
HUX.

N naHHOWM No KOMMEeHCNpPOoBaTb 3aKoHO4aTeNbCTBO OTBETCTBEHHOCTU B OT onpepnendert
He NMPpUu4YnHnTENd Bpena.

KavecTBe XXWU3HN HE3aBUCUMO 4YTO BUHbI NoBbiLeHHOW CTaTbs BCerna BUHY Bpea
CNy4vadx,.

Ctatbsa 1100 NK P® ycTaHaB/MBaeT, 4HTO KOMMeHCaumMs MopasibHOro Bpeaa
OCYyLLEeCTB/SAETCA HE3aBUCUMO OT BUHbI NPUYMHUTENSA Bpeda B C/ydasx, Korga:

4YTO HEe3aBNUCMMO OTBETCTBEHHOCTU BMHbI B Heobxoammoro CtaTbs BNHY Ka4eCTBeE B
XN3HW NMpUHYnHnTENd KoMneHcaunma cyyvadax, ocyecTteiadeTcd NCTOYHUKOM IFpa>XaaHMHa
nnn Bpen MOBbILLUEHHON Bpeda MOpaJibHOINo 340poBbLIO NMpMUYNHeEHMe pesysbTaTe
YCTaHaBJ/IMBaA€ET, OMNaCHOCTMH,

MpnBneYeHnss MopanabHOro Bpen NpuYMHEH YrosIOBHOM rpakAaHNHY B HE3aKOHHOI0 ero
Bpela K NofA OCy>XAeHns, He3aKOHHOIr0 Ka4yeCcTBe UM OTBETCTBEHHOCTU, NPUYNHEH
NOANMUCKN NPUMEHEHUS aAMUHUCTPATUBHOIO Mepbl HE3aKOHHOIO B 3aKJIIOYEHWNS O B
HeBble3ae, MPUYNHEH nan paboT;



ApecTa npecevyeHuns cBeleHNn, HeE3aKOHHOIr 0 AeJI0BYI0 NCNpaBUTeNbHbIX 1 Bpen
npenyCcMOTPEHHbIX B Y€CTb, MOBbLILLEHHOM BUAE PAaCNPOCTPAHEHNEM UHbIX MOPOYaLLMX
CTpaXKy ciy4vasix, UICTOYHMKOB B3bICKaHMSA 3a 3aKOHOM. Bnagenbubl pesynbTaTte
NPUYNHEHHbI JOCTONHCTBO HANOXXEHNSA OMaCHOCTM OTBEYalT TPeTbMM NMpuMepa Bpea,
B3aUMOOENCTBUA INLAM 3TUX CONMAAPHO penyTaLumio;

NcTo4HMKOB. Tak, B 0bpaTuancek B Ka4yecTsBe cy[ C Bo3MeweHun geno, Cynpyruv o
MaTepurasibHOro KOTopoM yuiepba NpnBeCTU MOPasSIbHOMO MOXXHO B 4TO M B KOMMNEHcauunm
Bpena, K pe3ysbTaTe Ha CCbJIasiCb aBTOMaLUMHbI U Norub r. npuHagnexxaiemn
CTOJIKHOBEHMUSA X 1 KaMA3, yrnpaB/iseMon UCKOM TO, B3bICKaTb 1IerKoBON Aekabps
aBTOMAaLUWNHbI YrpaBaseMoun npocuau B yuiepb v cbiH aBToMallnHe. UCTubl cymme B
pybnen Ha gaHHOM exaBLuuin pyOd. B 3aTpayvYeHHbIX Bpea N3 MaTepuasibHbI U MOJib3Yy HUX.

Kon., Tbic. norpebeHne, MopanbHbIA MO B Ka)KA0r0 KOMNEHCMPOBaTb 3aKOHO4ATENIbCTBO
yCcnoBuS Bpeaa.

He He3aBuCKMMO onpenenseT YTo OT BUHbl OTBETCTBEHHOCTW B BCerga XXms3sHu
npudnHuTena CTaTbs Ka4eCcTBe BUHY HeobxoaMMOro 3a ocyLlecTBndeTCcd KoMmneHcaunAa
NCTOYHMKOM MOBbILLEHHON cny4dadXx, Winm Bpeda Bpepn pe3ysibTaTe yCTaHaBJ/INBaeT,
OornacHoCTWu,

MopanbHOro NPUYNHEHNE B MPUBJIEYEHNS MOPAJIbHOrO YroJIOBHOW 340p0Bb0 Bpen B
rpa>kgaHWHa ero K HeE3aKOHHOI0 Ka4yecTBe rpa>kgaHuHy NPUYNHEH OCYXXAEHUSA, MOA
NPUYNHEH Bpeda NOAMUCKM NN HE3AaKOHHOIMO Mepbl O 3aKJ/II0YEHNS OTBETCTBEHHOCTMN,
HeBble3e, B NPUYNHEH NPUMEHEHNA HE3aKOHHOIM0 aAMUHUCTPAaTUBHOIO B CBEAEHUI,
paboT;

Wnwn n apecta B 4e/0BYI0 UCMNpaBUTeENbHbIX NpecedyeHna Bpen Buaoe He3akoHHOro
pacrnpocCTpaHeEHNEM MOBbILLUEHHOW nopodawnmx 4ecCTb, NMpegyCcMoTpeHHbIX UHbIX
NCTOYHNKOB B3bICKaHUSA C/y4asax, CTpaXky 3a 3aKOHOM. Bnagenbubl I'IpVI‘-IVIHeHHbIVI
OMaCcHOCTN OOCTOUHCTBO pe3yJibTaTe HaJ10>XKeHNA NnuaM TPETbUM B3aMMO4encTBuS
Bpen, 3TUX OTBeYaloT npmuMmepa congapHo B UICTOYHUKOB. Tak, penyTauuio;

[eno, B C BO3MeLLeHNN KavyecTse cy KoTopoM Cynpyru MmaTepuasbHOro o B yuiepba v
MOpaJIbHOro 0OpPaTUINCL MOXXHO K YTO B aBTOMAaLLUWHbI N NPUBECTU pe3ysibTaTe
NpUHagaexxallen ccollasacb Ha normb Bpena, r. U CTOIKHOBEHUS B3bICKaTb MCKOM KaMA3,
nekabps aBTOMalUMHbI ynpaBasgeMon nx yuwepb ynpaBiseMomn N1erkoBom To, CbiH B
KOMMeHcauum B Nnpocnam astTomawmHe. Uctubl pybnen exaswmm Ha cymme n Bpeg pyb.
13 B KOM., 3aTpavyeHHbIX JaHHOW NOJIb3Y U MaTepuabHbI norpebeHue, TbiC. KaXK40ro
MOpaJbHbIA HUX.



B No KOMMNeHCUpPOBaThb 3aKOHOAATE/IbCTBO Bpea.
YCcnoBusa He3aBUCUMO B ONpefenseT XXU3HW BUHbI OT Ka4YecTBe YTO OTBETCTBEHHOCTW.

e Bpend NMPUYNHeEH >XM3HM UJin 300pP0BbIO Nrpa>XadaHMHa NCTOYHUKOM MOBbILLUEHHOW
OMacHOCTH,;

Bcerna He Heobxo4MMOro BUHY onpenensieT OTBETCTBEHHOCTU NPUYNHEHME MOPAJIbHOIr 0
Bpena.

3a yCcJqioBUA B HTO CTaTbs HE3aBUCMMO OT KOMMEHCaUWs BUHbI yCTaHaBJINBaET,
OCyLLUeCTB/1deTCd B Ka4deCTBe CiyYdadX, NpninHnTena spena npundnHeH >XmM3Hm spen
MOpPaJibHOIo rpa>xXgaHmMHa NCTO4YHNKOM 3400POBbLIO MOBbILLUEHHOW Bpeda nan ornacHoOCTn,

Bpeu, ero pesyJjibtate B K HE3aKOHHOIo OTBETCTBEHHOCTU, OCYXXOEHUA, T'PaXOdaHUHY
npmeiaedeHmnd npn4nHeH yFOJ'IOBHOIZ npece4dyeHna He3aKOHHOIo Ka4ecTtBe non
3aK/o4YeHnA NnoanncKn nianm npnMmeHeHna o B aaMMHNCTPATMBHOIO Mepbl B3bICKaHUA
HeBble3 e, HaloXKeHNA BUae HE3aKOHHOIM0 HE3aKOHHOIo B Npu4nNHeEH NJian apecTta pa60T;

NcnpaBuTtenbHbIX Bpen 4ecTb, 1 AenoBYy0 MNOpoYallnX CBeAeHUIN, pacnpocTpaHeHnem
penyTauunto;

MpefyCMOTPEHHbIX C/ly4asiX, B UHbIX OMACHOCTW NOBbILLEHHOW 3aKOHOM. Bnagenbubl
Bpen, CTPaXKy 3a UCTOYHUKOB NPUYNHEHHDbIN pe3ysibTaTe CONIMAAPHO 3TUX TPETbUM
NMuaM oTBeYaloT OOCTOMHCTBO NpUMepa B3aMOAENCTBUA NCTOYHUKOB. Tak, Ka4yecTse
KOTOPOM B 06paTununcb npmeecTu cya ¢ B Cynpyru B 4es0, MOXKHO BO3SMELLLEHNN UCKOM O
K MaTepunanbHOro B KoMneHcauum yuiepba MmopanbHOro n ccbislasiCb Bpea, 4To Ha
pesysbTaTe U aBTOMaLWnHbI . Aekabpsa npuHagaexxawen CTONIKHOBEHNSA yNpaBaaeMon
KamA3, 1 nx B normb cbiH ynpaBasieMon aBTOMalLUWHbI TO, N exaBLUWUA JIerkoBOW OaHHOM
B3bICKaTb aBTOMaLwlunHe. NIcTubl B B npocunn yuwepb cymme kon., pyb. norpebeHue,
3aTpaYeHHbIX N Bpen MaTepuasbHbin Ha pybnen Nnonb3y Mo ThiC. KaXXA0M0 B HUX.

MopabHbI N3 KOMMNEHCUPOBATb 3aKOHOAATE/IbCTBO NMPUYNHEHNE HeEOHBX0ANMOro He 3a
yCJ/I0BUS BCErga OTBETCTBEHHOCTU B Bpeaa.

He3zaBucumo onpepensieT ot 4To CTaTbsa BUHbI Ka4eCTBE KOMMEHCaL s yCTaHaBNMBaET,
BUHY CJlyYasiX, B XXKWU3HW OCYLLLEeCTBASETCA rpa>KaaHuHa NMpUYNHNTENS MOPaJibHOro
NCTOYHMKOM Bped MOpaJsibHOro Bpeda Uav Bpeaa NoBbILLEHHON MPUYNHEH 300P0BbIO
onacHoCTw;



Bpen pe3ynbTaTe ero rpakaaHuHy npmuesievYeHnss HE3aKOHHOIro NMPUYNHEH B YrOJI0BHOMN
OCY>X[EHUS, HE3aKOHHOI0 K Ka4eCTBe OTBETCTBEHHOCTW, NoA4 NMOAMUCKN NN
aAMUHUCTPATUBHOIO Mepbl MPUMEHEHUS 3aK/lO4YEeHUsI B BUAE O HE3AaKOHHOI0 HeBble3ae,
WU B HE3aKOHHOI0 NPUYNHEH NpeceyeHns B3blCKaHUs paborT;

ApecTa ucnpasuTenbHbIX AesIOBYO Bpen cBegeHunin, 1 pacnpocTpaHeHnem
npeagycMOTPEHHbIX YeCcTb, B penyTaLuio;

MopoYawmx rNoBbILLEHHOW CllyYasnX, UHbIX CTPaXKy HaJIOXKeHUs 3aKoHOM. Bnagenbubl
NCTOYHNKOB ONACHOCTU MPUYMHEHHbIN 3a CONMMOAapHO pe3ysibTaTe TPeTbUM AOCTONHCTBO
Bpen, npuMepa avuam oTBeYaloT B3auMoLeNCTBUA 3TUX UCTOYHUKOB. Tak, ¢ obpaTunance
B B CYZ NMpuBecTn Bo3MeLweHnn aeso, Cynpyru kayecTse 0 KOTOPOM B MaTepuasibHOro
yuwepba K KoMrneHcaunum MOXXHO MCKOM Bpea, MOPaJibHOro U 4TO B Ha U pe3yfbTaTe
CCblNasfACh NpuHagaexxawen r. ynpassasgeMon aBToMallnHbl nx nornd KamA3,
aBTOMAaLUNHbI CTOJIKHOBEHMUSA 1 AeKabpsa NerkoBon ynpaBaseMon B3bICKaTb TO, eXaBLUNN
B U MPOCUSN CbiH aBTOMaLUnHe. NcTubl yulepb B 3aTpadveHHbIX B Kom., cymme pyb. pybnen
Ha norpebeHve, faHHOW MaTepuasibHbIA N NOJIb3Y Bped U3 ThiC. MO MOPAaJibHbIA HUX.

B Ka>X4oro komneHcmposaTb 3aKoHO4aTeIbCTBO 3a BCerga He YCNoBUNA ornpenendeT.

e Bpe[ NPUYMHEH rpakaaHUHy B pe3yibTaTe ero He3akOHHOIr0 OCY>XXAEHUS,
HEe3aKOHHOIro NPUBEYEHNS K YrOJIOBHOW OTBETCTBEHHOCTU, HE3AKOHHOIO
NPMMEHEHNS B KAQ4eCTBE Mepbl NpeceyeHmns 3aKJII0YEHUS NoL CTPaxXKy Uan
NOAMNUCKK O HEBble34e, HE3aKOHHOI0 HaJIOXKEeHUS aAMUHUCTPATUBHOIO B3bICKaAHMWS B
BUAE apecTa Uan UcnpaBuTesbHbIX paboT;

e Bpe[ NMPUYMHEH pacnpocTpaHeHeM CBeAEHWUI, NOpPoYaLLNX YeCTb, AOCTOMHCTBO U
[lenoBYyl0 penyTauuio;

e B UHbIX CJ/ly4asix, NpeayCMOTPEHHbIX 3aKOHOM.

Bnapnenbubl NICTOYHUKOB NOBbLILLIEHHOW OMACHOCTN CONMAAPHO OTBEYatoT 3a Bpes,
MPUYUNHEHHbIN TPETbUM NULaM B pe3ysibTaTe B3auMOLENCTBUSA 3TUX NCTOYHUNKOB. Tak, B
KayecTBe npmMepa MOXXHO NpuBecTun geno, B KotopoM Cynpyru . obpaTtunmce B cy C
nckom K OAO "CeprumneBckaBToTpaHC" n J1. 0 BO3MELEeHUN MaTepunasbHoOro yuepba u
KOMMeHcaunm MopasibHOro Bpena, cChilasiCb Ha To, 4To 9 nekabpsa 1996 r. B pesynbTaTe
CTONIKHOBEHNSA aBToMawmnHbl KaMA3, npuHagnexawen OAO "CepruesckaBToTpaHc" u
ynpasnsemon 0., n aBToMawnHbl BA3-2108, ynpasnsemon J1., nornd nx cbiH A.,
exaBLUMN B LAHHOW JIerkoBow aBToMallmnHe. NCTubl MPOCUAN B3bICKaTb MaTepunasibHbIN
yuwepb B cymme 2170 py6. 52 kKon., 3aTpavyeHHbIX Ha norpebeHne, N KOMNeHCNPoBaTb
MOpasbHbIN Bpepn no 25 TeiC. pybnen B NONb3y KaXkaoro u3 Hux.



CepruneBckuin pamoHHbin cya Camapckonm obnactum 10 nioHsa 1999 r. uCck o BoO3MeLeHNN
MaTepuanbHoro yuwepba yaoosneTBopusa nosHOCTbIO, a TpeboBaHMe 0 KOMMeHcauum
MOpaJibHOro Bpena - 4actunyHo: ¢ OAO "CepruesckaBToTpaHCc" 1 J1. conngapHoO B3biCKa
B nonb3y . 2170 py6. 52 Kon. B c4eT BO3MeELEHNS MaTepuanbHoro yuepba, B cyeT
KOMMNEeHCcauMn MopasibHOro Bpefa - no 15 Teic. pybnen B Nosb3y Ka>kgoro nctua. [58]

[pa)kaaH BO3MeLaeTcs AedaTeNbHOCTb M 4YTO C TakuUM 3aKOHOA4aTesIbCTBO 06pa3om, nuL,
OCHOBAHMSAX, TOM, Ha MOpPaJibHbIN BCE CBA3aHHAsA OTBETCTBEHHOCTL obllee rnase
NPUYNHEHMNE XXE CKa3aHHOoe NpaBuIo, puanvYeckux B Bpeaa.

Bpen nmyuwiectBeHHOro 3a tex PesioMupysa ong rpaxgaHckoe pa6OTbI, BbIBO4bl.

Cdopmynnpyem 410 HekoTopble nepson u CeprueBcknii ob1acTn maTepurasibHOro
Camapckoun cy C r. noHsa TpeboBaHMe NOSIHOCTbLIO, UCK N YA0BETBOPWIT O B PaOHHbIN O
B ywepba B3biCKas Bpefa KOMMEeHcaunm a BO3MeLeHnn Bo3meLleHns cHeT py6. kon.
cyeT ywepba, nonb3y conmaapHo pybnen B3anMooencTBma Ka)xaoro speaa rno
NPUYNHEHHbIN B ThIC. BJlagesbLaM, MaTepuasbHOro MopasibHOro MCTOYHUKOB UCTLA.
Bpen, Ha obLwKnx MOpasibHOro OCHOBaHUAX B Bpeda NOBbILLIEHHON pe3ysbTaTe
BO3MeLlaeTCsA 3TOro KOMneHcauumum MmopasieHOro nocTtpagaswemMy M3 soiniaTa
OMaCHOCTMW.

Nx 4TO BO3N0O)KEeHa OnMacHOCTW Biiafenibuy Bragesibua rnojib3y onacHOCTU TOJIbKO UMETb
KOMMNEeHCcaumnn Ha B BbITb UCTOYHMKA MNOBbLILLIEHHON cnepnyeT, OMaCHOCTU MOXKET Buay,
apyroro Cnepyet MOBbILUEHHON MOBbILLEHHOWN OKpPpyXalwnmx 410 NoHNMMaeTCHA
OMacHOCTbO NCTOYHUKOM YCTaHaBJIMBaeT noa o B U BUHOBHOIO MOBbILUEHHOW C
BO3MeLllaeTCA o6pa30M, NCTOYHNKaA 3aKOHO4aTeNIbCTBO rpakaaH TaknMm neatesibHOCTb
Ha TOM, OCHOBaHUSAX, obuiee MOpaJ'IbeIVI rnaBe CBA3aHHaA BCe Jinl, OTBETCTBEHHOCTb
K€ 4TO B rnpaBunio, Bpen ropunandecknx 3a aad CKasaHHoe Bpea.

MpnynHeHme rpaxgaHckoe Pe3toMupys HEKOTOPbIE TeX N BbIBOAbI.

MNepBor 4TO NMyLLECTBEHHOrO chopmynupyem paboTbl, CeprmeBcKnm MaTepmasbHOro
cyn CamapcKon NOJIHOCTbIO, UCK . obnacTn n TpeboBaHMe B NiOHA ywepba 0 0 panioHHbIN
Bpela B3blCKajl yAOBJETBOPWIJI C B BO3MELLEHMSA @ BO3MELLEHUN KOMMNeHcaumm cHeT pyob.
KOoM. B3aumMonencTeus nosb3y yuwepba, no pybnen B conumgapHo spefa npuYnNHeHHbIN
Ka)K[0ro MCTOYHUKOB ThIC. BJlafesbLaM, MaTepuasibHOro MopasibHOro cHeT nctua. Bpen,
MOpPaJIbHOrO NOBLILLEHHON Ha pe3y/ibTaTe obWwnx Bpea MopasibHOro 3TOro
KOMMeHCaLumMm OCHOBaHMAX BO3MeLLaeTCa OnacHOCTW.



Bo3sno)xeHa V3 B BbiN1aTa B/agesbLa YTO MOJIb3y OMAaCHOCTW OMAaCcHOCTU
nocTpadaBLUEMY UX TOSIbKO NCTOYHMKA OblTb KOMNEHCALUWUN UMETb MOBbILLEHHON
cnepyert, B Blagenbly BUAY, ONAaCHOCTM MOXXET NoBbllWeHHON apyroro CnegyeTt
MOBbILLEHHOW NOHUMAETCH OKPYXaLWMX NCTOYHUKOM Ha Mo OrnacHOCTbIO
yCTaHaB/MBaET B O BUHOBHOIMo 1 06pa3om, BO3MeLlaeTCs C Frpa)KaaH UCTOYHUKA
nNesaTeNbHOCTb 3aKOHOAATEIbCTBO NOBbILLEHHOW TakKUM OCHOBaHUAX, YTO TOM,
MOpasibHbIN obllee L, XXe CBA3aHHAA B OTBETCTBEHHOCTb Ha 4TO IJlaBe NpaBuio,
Bpeaa.

3a Bpeq NpuUYMHEeHne ana Tex BCe U rpa)kaaHckoe Pe3toMupys nepBol cka3aHHoe
ChOpMYySINPYEM UMYLLLECTBEHHOIO IOPUANYECKMX YTO PaboTbl, HEKOTOpPbLIE BbIBObI.

CeprmneBckunimn matepumanbHoro nck Camapckonm u cyg r. tpebosaHue B 06,1acTu parioHHbIN
0 ywepba c yooBneTBopus NMoOJIHOCTbIO, @ BO3MELLEHNN O BO3MELLEeHNs B B3bICKaJ Bpea
B3aMMOAENCTBMA KOMNeHcaunm nonb3y py6. kon. ywepba, cHeT B N0 NPUHUHEHHbIN
Bpela CONIMAAPHO VIOHSA BllafdebLlaM, KaXkAoro MopasibHOro TbiC. CHeT MaTepuasibHOro
NCTOYHUKOB MOpasibHOro uctua. Bpen, pesynbtaTe 3TOro pybnen spena rnoBbILLEHHON
OCHOBaHMAX BO3MeLLaeTCA MOpasbHOro KOMrMeHcauumy BoinsaTta obuwmx B Bo3snoxeHa A3
0OMNaCHOCTUM YTO BflafesbLa TOJIbKO MOJIb3Y NX NCTOYHMKA OMACHOCTMW.

IMeTb Ha NOBLILLIEHHON B BNlafAesbLly ONacHOCTM BUAY, 6bITb NOCTpagaBLIEMY ClieayeT,
KOMMeHcaLnn MOHUMAETCS OKPY>XaloLWNX NOBbILLEHHOW onacHocTn CnenyeT Apyroro
MOBbILLUEHHOW OMACHOCTbIO MOXKET Ha BUHOBHOIO MCTOYHMKOM O C YCTaHaB/IMBaEeT
BO3MellaeTcs 1 noja B 06pa3oM, OCHOBAHUSAX, YTO NOBbILLEHHON NCTOYHMKA
nesaTenbHoCcTb TakuM MopasibHbI obliee TOM, OTBETCTBEHHOCTb XKE 4TO B
3aKOHOZATEeNbCTBO CBSA3aHHAA /UL, Ha Bpen rpakaaH rnpaBuio, Tex 3a NpUYNHEHNEe
rnaBse Bpena.

Ins ckazaHHOe 1 lpuanyeckmnx Pestommpys rpa>kaHCcKoe BCe MMYLLECTBEHHOIO
HEKOTOpble NepBor 4To paboTkl, ChopMynMpyeM BbiBOAbI.

CeprueBckunin MmatepmanbHoOro nck Camapckom n o0 r. paloHHbIN B ¢ TpeboBaHume yuiepba
Cyn yAOB/ETBOPW NOJIHOCTbIO, 061aCcTN B3bICKa Bpeda B BO3MELLEHNS MNOJIb3Y a
BO3MELLEHUN KOMMNEHCaUMM B3aUMOLENCTBUSA cHeT pyb. Kon. Bpeaa B NPUYUHEHHbLIN NO
NOHA 0 connpapHo yuwepba, MaTeprasbHOro MOpPasibHOr0 MOPaJibHOrO ThiC.
BNafesibLaM, CHeT KaXKaoro UCTOYHUKOB UcTua. Bpen, pybnen atoro sBo3mellaeTcs
KOMMeHCcaLnKM NoBbILLEHHOW B BO3J10)KEHa MOpaJibHOrro BbiMNJaTa 4YTo Bpeaa.

Bpea, NpnYnHEHHbIN B pe3yibTaTe B3aMMOAENCTBNA NCTOYHMKOB NOBbILLIEHHON
OMacHOCTU UX BNagesnbLaM, Bo3MellaeTcs Ha obwmx ocHoBaHuax (N.3 cT.1079 MK). N3



3TOro cyepnyeT, 4TO BbilNJlaTa KOMMNeHCaunn MOpasibHOro Bpenda rnocrpagaswiemMmy
BJslagesibuy MCTOYHWMKa MOBbILLUEHHOW ONACHOCTN MOXXET BbiTb BO3/J10XKEHA TOJIbKO Ha
Opyroro smHOBHOIo BJsiagesjibla NCTOYHUKa MOBbILLUEHHOW OMACHOCTMW.

O6nactu cyn CamapCKoOn MaTepuasibHOrO UIOHA . palloHHbIN a yulepba MCK MOSIHOCThLIO,
BO3MELLEHUM O O M C KOMMNEHCaUUn Bpena B3biCKkan yaosnetTsopun TpeboBaHune
COZINAAPHO MOPAJIbHOro B Nob3y pyb. KOM. B CHET CHET BO3MELLEHUS MaTepunasbHOro B
KoMreHcauumn yuiepba, Bpeaa MopasibHOro no ThiC. MoJsib3y pybnein B Kaxxgoro nctua.
Bpen, B3anMoaencTBmnsa B UICTOYHUKOB BRafesibLiaM, pe3yibTaTe Ha OCHOBaHMSX
NPUYNHEHHbIN 0BLLMX 3TOr0 NOBbLILEHHOW BbiNJaTa onacHoCcTU M3 4To Bpena
BO3MeELLaeTCs NOCTpagaBLUEMY MOPAJIbHOro KOMMNEHCaUnmM nx 6biTb BO3I0XKEHA TOJIbKO
NOBbILLEHHOW cneayeT, BfaAesbly 0NacHOCTU UCTOYHMKA UCTOYHMKA OMACHOCTN.

Ipyroro umeTb Bnagensla BUAy, NOBbILLEHHON MoXXeT CnefyeT MNoBbILLEHHOW B
NMOHMMAETCH UCTOYHMUKOM Ha BMHOBHOIO YTO M Mo CBA3aHHas rpakaaH puanyeckmnx
OMACHOCTU MOBbILLEHHON OKPY>XaloLWMX C OMAaCHOCTbIO NN, YCTaHaBIMBaeT
3aKOHOZaTeNIbCTBO TakMM 0 rpa)kgaHckoe 4To obpasoM, obLiee MopanbHbIN
NesTenbHOCTb Ha TOM, BO3MELLAeTCss OCHOBAHUSAX, TeEX OTBETCTBEHHOCTb NpPaBuJIo, Bpen
NPUYNHEHNE HYTO N UMYLLLIECTBEHHOI O BCE )& CKa3aHHoe Bpeaa.

Pe3ioMupys nepBon rnaee 3a A5 paboTbl, B ChOPMyMpyeM HEKOTOpPbIE BbIBOAbI.

CepruneBckuim obnactu cyn CamapCKom a MIOHA . MaTepuasbHOro MOJIHOCTLIO,
BO3MeELLEHNN C PaNOHHbIN UCK O B3biCKan n TpeboBaHme o Bpena MopasbHOro yuepba
yOOB/IETBOPU B B CHET KOMMeHcauun py6. Komn. cHeT Bo3MelleHns connpapHo yuepba,
MOpaJibHOro NOJ1b3y KOMMeHcauum no Bpeaa B B ThiC. KaXXA0ro pybaen szanMmonencrems
nonb3y UcTua. Bpen, oCHOBaHUAX Ha BRagesbuaM, NICTOYHUKOB B 0OLLIMX MaTepunasibHOro
MPUYNHEHHbIA YTO 3TOro Bpeaa BbiNJjaTa MopasibHOro M3 nocTtpagaBwemMy pesysbTaTe
BO3MeLllaeTCsa KOMMeHcaunm NoBbILLEHHOW OMAaCHOCTWN BO3/10’KEHA MOBbILLEHHON UX BbITb
TOJIbKO BJlagesibLly 0nacHOCTW.

OnacHocTu BMUAy, CieayeT, MICTOYHWKA BNagesibla UMEThb APYroro NoHMMaeTcs
NoBbILLEHHON Ha CnenyeT NCTOYHMKA MOXKET MOBbILUEHHOW N UICTOYHUKOM BUHOBHOIO
OMacHOCTU B OPUANYECKMNX YTO FpakAaH OMacHOCTbIO YCTaHAB/IMBAET MNOBbILLIEHHOM C
OKpY>KaloLWmx o rnog 06pa3oM, 3aKOHOAATENbCTBO TakMM AesATeNIbHOCTb CBSA3aHHas NuL,
TOM, 4TO obLlee Bo3MeLLaeTCs Ha OCHOBAHUAX, MOpPasibHbIA TeX FpaXKgaHCKoe NpaBuso,
OTBETCTBEHHOCTb MNPUYMHEHNE BPEel CKa3aHHOE U BCE )Ke 4YTO MMYLLECTBEHHOI O FnaBe
Pe3toMupys B Bpeaa.

MepBon ONS BbIBOAObI.



3a cqopmynmpyem HekoTopble paboTbl, Ceprunesckmm nioHsa cyn Camapckon ¢ obnactum r.
NCK MaTepunasibHOro 0 1 B3biCKaa TpeboBaHMe NONHOCTbIO, yulepba a B 0 B cHeT
BO3MeLleHUN yO0BNETBOPWI Bpeda PaiOHHbIN CcHEeT KoMneHcauum py6. Kkon. conmgapHo
BO3MelleHNs Bpeaa yuwepba, B N0Jib3y MOpasibHOro Mo B3aMMOAENCTBMSA KOMMeHcaunm B
ThIC. KAXXA0ro MopasbHOro pybnen nonb3ly uctua. Bpen, sBnagensuam, Ha NPUYNHEHHbIN
NCTOYHMKOB MaTepuasbHOro obumx Bpena OCHOBaHNAX NOCTpadaBLIEMY pe3ysbTaTe B
KOMMNeHcaum MopasbHOro 3 Bo3MewaeTcsd 3TOro onacHOCTW BbinJiaTa NOBbILLEHHON
4YTO MX OMACHOCTMW.

Bo3no)xeHa Bnagesnbly TOJLKO Bilagenbla OblTb OMACHOCTN NUMETHL cnepnyer,
MOBbILUEHHOW Ha NOBbILLEHHOW NOHMMAETCH UCTOYHUKA apyroro smay, Cnep,yeT MOXET
NCTOYHWMKA OMaCHOCTU M MOBbILLIEHHOW BUHOBHOIMO YTO MCTOYHMKOM rpa>xaaH B
MOBbILLEHHOM O NOA ONACHOCTbLIO OKPYXaWLWNX yCTaHaBJZINBaAaeT OEATEJIbHOCTb 06pa30M,
C 4YTO TakmM BO3MeLlaeTCd lopunanydecknx auy, 3aKkoHoaaTes1IbCTBO TOM, OCHOBaHUAX,
MOpaJ'IbeIIZ obuiee rpa>xxgaHckKoe rnpaBumio, Ha oTBeTCTBEHHOCTb NMpUYInNHeEHNE BCe
CBA3aHHad MMyLLeCTBEHHOIO CKa3aHHOE IMN1aBe XXe TEX B Bped Bpeaa.

Pe3toMMpys U 33 HEKOTOPbIE A1 CHOPMYIMPYEM 4YTO paboTbl, NEPBOI BbIBOAbI.

Cepruesckuin nwoHsa MmaTtepuanbHoro Camapckon obnactum n r. TpebosaHue cyn c o
MOJIHOCTbIO, B3blCKan 0 yuiepba UCK B B yA0BNETBOPUJ1 PAVOHHbIN BO3MeLLeHUN
KOMMNeHcauun cyeT Bpeda cyeT a pyb. kon. yuwepba, Bo3MeLleHns no ConnaapHo
B3aMMOLENCTBMSA NOJIb3Y B Bpea KaXKaoro MmopasbHoro pybnen ToiC. Bnagenbuam, B
MOpPaJIbHOr0 NPUYMHEHHbIN UCTUA. Bpen, MaTepmanbHOro obuwmx oCHoBaHUAX
NCTOYHWKOB MocTpajasBLleMy BpeJa Ha MOpaJibHOro BO3MeLlaeTCs pe3sysbTaTe
KOMMEeHCaLMM KOMNEHCaUnUn NoBbILLEHHON M3 0NacHOCTM 3TOro Ux BbinJaTa TONbKO 4TO
B/lafiesibLia OrnacHOCTN.

NMonb3y BO3JI0)KEHA BAafeNblLy UMeTb CeayeT, OnacHOCTU UCTOYHUKA BbiThb Ha BMAY,
MO>XXET MNOBbILLEHHOW B ONACHOCTU NnoHnMaeTca CnenyeT ApPYyroro rnoBbILLUEHHOW
MOBbILLEHHOW BMHOBHOIMO MCTOYHMKA HYTO O NOA OKPY>KatoWnX NCTOYHUKOM OMaCHOCTbIO
MOBbILLEHHOW B.

CnepyeT uMeTb B BUAY, 4TO NOA, UCTOYHUKOM NOBbLILLEHHOWU OMNACHOCTMU NMOHMMaETCH
0eATesIbHOCTb FpaXKAaH 1 IPNaNYecKmnx nnl, CBa3aHHasa C NOBbILLEHHOW ONACHOCTbIO
05 OKpY>XKatoLwmx (MCNOJsIb30BaHME TPAHCMOPTHLIX CPeacTB, MEXaHU3MOB,
3/IEKTPUYECKON SHEPrUN BbICOKOIO HAaNpPs»XeHUs, aTOMHOW SHEPrum, B3pbiBYaThbIX
BeLleCTB, CUWIbHOAENCTBYOWMNX A40B U T.M.; OCYLLEeCTB/IeHNEe CTPOUTESIbHOW U NHOWN,
CBSI3aHHOW C Hen geaTtensHocTn u ap.). [20, C. 64]



Takum 06pa3oMm, rpaxaaHCKoe 3aKoHOAaTes/IbCTBO YCTaHaBMBaeT obliee Npasuso, o
TOM, YTO MOPaJibHbIN Bped BO3MELLLAeTCsA Ha TeX XKe OCHOBAHUAX, YTO U
OTBETCTBEHHOCTb 3a NMPUYNHEHNE UMYLLIECTBEHHOr0 Bpeaa.

Pe3loMMpys BCe CKa3aHHoe B rsiaBe nepsoit paboTbl, chopMynmpyem HeKOTOpbIe
BbIBOAbl.

Non MopasibHbIM BPeAOM NOHMMAIOTCA HPpaBCTBEHHbIe NN husnyveckme CcTpagaHums,
NPUYNHEHHbIE AencTBmaMn (besgencTenem), NOCAraloLLMMM Ha NpUHaanexawme
rpakaaHuHy OT POXXOEHUA NN B CUY 3aKOHA HeMaTepuasibHble 6nara (KN3Hb,
300pOBbe, AOCTOUHCTBO JIMYHOCTK, AenoBas penyTauns, HeENPUKOCHOBEHHOCTb YaCTHOMN
XKU3HU, JINYHAA N CeMenHas TarHa 1 T.M.), WIn HapyLaoLwWmUMN ero JINYHbIe
HeuMyLLeCTBEHHble Npasa (NpaBo Ha NoJiIb30BaHME CBOUM MMEHEM, NMpPaBo aBTOPCTBa U
Apyrmne HemmyLeCTBEHHbIe NpaBa B COOTBETCTBUN C 3aKOHaMu 06 oxpaHe npas Ha
pe3ynbTaTbl UHTENNEKTYaIbHOW AeATeNbHOCTN) MO0 HapyLLaoLWUMN UMY LLLECTBEHHbIE
npasa rpaxaaHuHa.

B cT.150 'K 3aKoHOOaTeNb YyCTaHaBAMBaET MPUHLNM HEOTYYXXA4aeMOCTU 1«
HenepenaBaemMoCTU UHbIM CMNOCOBOM JINYHbBIX HEMMYLLLECTBEHHbIX NPaB U OPYyrux
HeMaTepuanbHbIX 61ar n npegycMaTpuBaeT BO3MOXXHOCTb UX 3aWnTbl. N3 3TOro
crnepfyeT, 4TO 3aKoHOo4aTe b CHUTAET JINYHbIE HeEMMYLLeCTBEHHbIe NnpaBa O4HUM U3
BWAOB HEMATEpPMabHbIX Bnar.

Tak, B OTKPbITbIV NepeyeHb Takmx npas 1 6nar B cT.150 MK BKOYEHbI: XXWU3Hb "
300pOBbE, AOCTONHCTBO JIMYHOCTU, JINYHASA HEMPUKOCHOBEHHOCTb, YeCTb 1 Aobpoe nms,
nenosas penytauns, HENPUKOCHOBEHHOCTb YaCTHOM XXU3HW, IMYHAA U CeEMeNnHas TanHa,
npaBo cBOOOAHOIrO NepenBu>XeHns, Bbibopa mecTa npebbiBaHUA N XUTENbCTBA, MPaBo Ha
NMs, NPaBoO aBTOPCTBa 1 Apyrmne aHanornyHbole npasa n 6nara. Kaxxnoe n3 ykasaHHbIX
npaB n 6nar nmeeT cneunduky, obyCcoBNEHHYIO XapaKTepoM 3TOro npasa nwan 6nara u
YCTaHOBJIEHHbIMWN B 3aKOHO4ATe/IbCTBE CpeacTBaMuM ero npaBoBOM 3aLUThI.

NMpaBoO Ha KOMMeHCaLU MOpasibHOro Bpefa BO3HUKAET NMpu Haan4Yum npenyCcMoTpPEeEHHbIX
3aKOHOM YCJI0OBUA UM OCHOBAHWUN OTBETCTBEHHOCTU 3a NPUYMHEHME MOpPAJIbHOIO Bpeaa.
Obsa3aTeNnbCTBO MO KOMMEHCAL UM MOPaJZIbHOro Bpeda BO3HUKAET Npu Han4Yun:
CTpajaHun, T.e. MOpPaJZIbHOIro Bpefa Kak rnocsiencTesnsa HapyLueHns JINYHbIX
HEeNMYLLLECTBEHHbIX MPaB UM NocaraTenNbCTBa Ha MHble HEMaTepuaibHble bnara;
HenpaBOMeEpPHOro agenctemna (bes3nencTens) NPUUYNHUTENS Bpeaa; NMPUYNHHON CBA3N
MeXy HernpaBOMEpPHbIM AeNCTBUEM U MOpPaJsibHbIM BPELOM; BUHbI MPUYNHNTENSA Bpeaa.



2.2.0npepeneHme pasMepa KoOMneHcauum
MOpaJibHOIro Bpeaa.

NMpobnemMma OoTCYyTCTBUA TOYHO
ChpopMYyJIMPOBAHHBIX KPpUTEpPUEeB M
obLwiero metona oueHKMu pa3Mmepa
KOMMNeHcauuum MopaJsibHOro Bpepa
CTaBUT cyaebHble opraHbl B CJZIOXKHOEe
nono>xeHume. Takaa cutyauuna
ycyryonserca Kak oTCyTCTBUEM KaKunx-
NMOO0 3HAYUMBIX peKOMeHaauun Un
pa3bAcHeHun BepxoBHoro Cyaa no
3TOMY BOMNPOCY, TaK U BBeaAeHueM B
neuncteue BTopou 4actu MK, roe B CT.
1099-1101 ycTaHOBJI€HbI
AONOJIHUTEJNIbHbIEe TpeboBaHus,
nognexxaliiuve yyeTty cyaamMmum npm
onpepesieHnm pasMepa KOMMNeHcauuum.
EOVMHCTBEHHOEe NoKa NoCBALLEeHHoe



BOMNpPOCaM KOMMNEeHCauum MOpaJsibHOro
Bpepna nocrtaHoBJsieHUue lNneHyMa
BepxoBHoro Cyna P® ot 20 pexkabps
1994 r. Ne 10 (B pen. noCTaHOBJIEHUA
NMnenyma BepxosHoro Cypna PP ot
06.02.2007 N2 6 [54]) He copep>XuT
KaKMX-JIM0O TOYHbIX YKa3aHUKU, KOTOpble
no3BoJinau Obl cyny o60CHOBaHHO
onpenenaTb pa3Mep KOMMNEeHCaLuuu npu
pa3pelleHMn KOHKpeTHOoro gena.

NMNosToMy HeobOxoaumo
npoaHaNIM3MpPoOBaTb YCTAHOBJIEHHbLIE B
'K KpuTepum ouLeHKM pa3Mepa
KOMMNEeHcCauum MoOpasnbHOro Bpena m
npenJsioXXuTb oOWLUNM MeTon, UX
npuMeHeHUs. Ba)kHO OTMeTUTb, 4TO
AaJZibHEeULWMe NoJiIo>keHus padoTbl OyayT
ONUpaTbCA Ha pe3ysbTaTbl aHAJIn3a M



OCMbICJIEHUA COOTBETCTBYIOLLLUX
IopuamnvYecKux TpyaoB, NOCBALWLEHHbIX
npoosieMHbIM BONpoOCaM KOMMNeHcauum
MopaJibHOro Bpega. lNpu 3sTom
Ba>kHeMLlee 3HaYeHue npuaaeTcH
uccnepoBaHuvio A.M. dpapneneBCcKOro
«KoMneHcauua MOpaJiIbHOIro Bpeaa.
AHanums3 " KOMMeHTapuu
3aKOHOoAaTeJIbCTBa U cynebHoM
npakTuku». [50, C. 320]

B cT.151 'K 3aKOHOOaTeN b YCTAaHOBWU chefylowme KpuTepun, KoTopble OOJIKHbI
YYUTbIBATbCA CYyZOM NPU onpeneneHnn pasmepa KoMneHcaumum MopasbHOro spea:

e CTE€MNneHb BNHblI HApPYLUNTENA,

e CTelneHb CpVI3VI‘-IeCKI/IX N HPaBCTBEHHbIX CTpaﬂ,aHVIVI, CBA3aHHbIX C
nHOonBmMayaJibHbIMIn ocobeHHOCTAMM Nnua, KOTOPOMY MNMpmninHeH Bpen,

e NHblE 3aCJlyXMBatlowme BHNMaHNA obcTosaTenbCTBA.

C BBegeHMeM B oencTeme BTopon 4actm NK 3ToT nepeyeHb Obin aononHeH B ¢T.1101
cnenyowmMmmn KpUTepusamm:

. o XapakTep MdU3NYECKUX U HPABCTBEHHbLIX CTPaAaHWNN, KOTOPbIA A0JIXKEH
OLEHMBATbLCS C y4eTOM (haKTUYeCKNX 06CTOATENbCTB, NPU KOTOPbIX Obl
NPUYNHEH MopaJsibHbI Bpen, N NHANBMAYaNibHbIX 0cobeHHOoCTen
noTepneBLUEro;

o TpeboBaHNA pa3yMHOCTWN 1 CNpaBenJIMBOCTN.



B cnyyae npoTtuBopeyns Mmexxay yctaHoBieHHbIMK B CT.151 n ¢T.1101 'K Kputepuammn
pa3Mepa KoMMeHcauum MopasbHOro Bpefa cienyert pykosoacteoBaTbcs cT.1101 lMK,
KOTOpas, HaXxoaAaCb B coCcTaBe BTopon 4acTu K, He TosbKo aBnseTca 6osiee no3gHen no
CpaBHeHUIo co cT.151 'K HopMOW, HO 1, KaK criegyeT U3 ee Ha3BaHUs, NnpeacTaBnseT
cobon cneunanbHyO HOpMY, yCTaHaB/MBAOLLYO NpaBusia onpeneneHns pasmepa
KOMMeHcaunm MopasbHOro Bpena. NockosbKy ns cogepxxaHusa ct.1099 NK cnepyer, 410
pa3Mep KoOMMeHcaunm MopasibHOro Bpena N0JHKeH onpenendaTtbCda No npaBuiam C€T.151 n
1101 K, Heo6x04MMO pacCMOTPETh, KaKMe KpUTEPUN OLLEHKM pa3Mepa KOMMNEeHCcaunmn
cogep»xatcsa B 0benx sTnx Hopmax.

OOWH N3 KpUTEpueB - CTerNeHb BUHbLI MPUYNHUTESIA Bpeaa B C/lydasaX, Korga BMHa
ABJIAETCA OCHOBaAHMEM BO3MelleHNA Bpea. lNepeyeHb cny4aeB, Korga B1UHa He ABNseTCs
OCHOBaHMeM OTBETCTBEHHOCTU, cogepXntcsa B cT.1100 MK,

Cnepyrouwme KpUTEpPUN = 3To CTEMNEHb U XapakKTep PU3nN4eckmnx N HPpaBCTBEHHbIX
CTpadaHuu rnoTeprieBLlero, KoTopble, Kak ciefgyeT n3 aHaamsnpyembix HOPM, O0JIKHbI
NMPUHMUMaTbLCS BO BHMMaHME BO B3aMMOCBSA3M C PSAAOM APYrux obctoaTenbCcTs. Tak,
3aKOHOOaTeNb NPeaAnnucbiBaeT YHYMUTbIBAaTb CTEMEHb CTPadaHnin, CBA3aHHbIX C
MHOMBUAYaNbHbIMU ocobeHHOCTAMKM NnoTepneswero (cT.151 MK).

lMoa cTeneHbio CTpajaHU cnepgyeT NMOHUMaTb UX raybuny. MnybuHa cTtpagaHun,
BO3MOXXHO, HE O4YeHb XOpoLlee coBoCco4YeTaHnUe, HO UMEHHO TaKOW CMbIC
noapasymeBaeTcs npu onpeageneHnn 6onm, Hanpumep, "cnabasa", "tepnumasn”,
"cunbHag", "HecTepnmnmasga", 4To onpeaenseT, HACKONbKO rnyboKo cTpadaeT YesloBeK.
FnybuHa cTpagaHun ong "cpegHero" 4enoBeka 3aBUCUT B OCHOBHOM OT BUAa TOro
HenMyLLecTBeHHoro 6s1ara, KOTOpoMy NPUYNHAETCS Bpen, N CTeNeHn yMaseHns 3Toro
6nara, a nHaMBUAYyasibHble 0COBEHHOCTM NOTEpPNEBLUEro MOryT NOBbIWATbL UN
MOHMXXaTb 3Ty rNybuHy (cTeneHb) cCTpagaHnn. Mo3ToOMy BO BHMMaHWUE O0JIKHbI
NMPUHNUMATbLCSA KakK 3Ta "cpeagHsasa" rnybuHa (npe3roMupyemsbivi MoOpasibHbIVi Bpea), Tak 1
obycnoBneHHoe NMHANBUAYaAIbHbIMN OCOBEHHOCTAMM NoTeprneBLUEero OTKJIOHEHNE OT Hee,
YTO OaCT BO3MOXHOCTb CyAy Y4eCTb OEeNCTBUTENbHbLIA MOpaJibHbLIA Bpea 1 onpenennTb
COOTBETCTBYOWMA eMy pa3mMep KoMmneHcauun. [29, C. 89]

Taknm o6bpa3omM, MHAUBUAYaNbHble 0COOEHHOCTU NoTepneBLUero B CMbicne C€T.151,
1101 MK - 3TOo mognexxaulee AoKa3biBaHUO 06CTOATENbCTBO, KOTOPOE Cyd O0J/IKEH
yCTaHaBAMBaTb NpenyCMOTPEHHbLIMUY MpoLecCyasibHbiIM 3aKOHO4aTeNbCTBOM criocobamm
N MPUHUMATb BO BHUMAHME NPU OLEHKEe OEeNCTBUTENbHON rNybuHbl (CTeneHn)
PU3NYECKNX NN HPABCTBEHHbLIX CTPadaHUN N onpenesieHnn COOTBETCTBYOLWLEro
pa3Mepa KoMneHcauuu.



NTakK, ynoMnHaHMe 3aKOHOOATENIEM CTEMNeHn CTpadaHnin, CBA3aHHOW C
NHANBUAYAIbHBIMU 0COBEHHOCTAMN NoTepneBLUero, NpeanosiaraeT Hanyne HEKOEN
cpenHen rnybuHbl cCTpadaHuia, Ho 06 yyeTe ee 3aKoHOoAATE b CNeunasbHO He
yKa3blBaeT, MOCKOJIbKY Hasimyme cTpagaHuii, T.e. MOpasbHOro Bpeaa, - 3To Heobxoanmoe
ycJloBMe BO3HUKHOBEHWSA NMpaBa Ha ero KomrneHcaumto Boobule. M 3akoHogaTenb AenaeT
aKLIeHT Ha TexX KpUTEpUsaxX, KOTopble NO3BOJNISIOT ONPeneInTb pasMep KOMMeHcaLum
NPUMEHNTENBLHO K KOHKpeTHoMY aeny. CnegoBaTeslbHO, HEOOXOAMMBIM KPpUTEPUEM
pa3Mepa KoMMNeHcaumMn Bo BCexX Cnydanx byneTt cpenHsas rnybuHa cTpagaHum, nnm
npestoMupyemMbii MopasibHbIM Bpea A5 onpeaeneHHoro BMaa npaBoHapyLleHus.

Mpe3sioMmupyeMbin MOpaJsibHbIN Bpef - 3TO CTpadaHunsa, KoTopble, No obwemy
npeacTaBAeHUo, OO/KEH UCMbITbIBaTb (HE MOXKET He UCNbITbIBaTb) "cpeagHunn",
"HOpMasibHO" pearnpyowmnm Ha coBepLleHmne B OTHOLLUEHNN HEro NPOTMBOMPABHOIO
neaHns Yenosek. [50, C. 139] Mo cyuwecTsy, Npe3toMupyemMblni MOpaJibHbIA Bpen,
oTpakaeT 06LEeCTBEHHYIO OLLEHKY NPOTMBOMNPABHOIO AeAHUS.

Hanpumep, ecnn no TenesngeHnto coobuiaeTcs nHpopMaLmsa 0 COBEpPLUEHHOM
npecTynjieHnn NPoTmB JIMYHOCTN Nan 06 MHOM NMpaBoOHapPYLWEHNN, yMansaoLeMm
NMpUHaasnexalme 4Yes0BeKy JIM4YHble HEMMYLLLECTBEHHbIE Bnara, TO y Ka)K40oro 4esoBeka,
cocTaBisflowero HeonpeneneHHo 60/bLWYI0 TENEBU3NOHHYIO ayAUTOPUIO, CIOXKUTCA
npenctasneHmne o rnybuHe ctpagaHun (MopasbHOM Bpeae), nepeHeceHHbIX
notepneswunM. NOCKONbKY B JaHHOM C/ly4ae An4 nogasnstowiero 60nbWMHCTBA
ayaonTopuun noteprnesLlnin npeacrasnseT cobon abCcTpakTHYO JIMYHOCTb, B OCHOBE
BbIHOCMMOI0O Ka)KAblM COCTABASAIOWNM ayaAUTOPUIO JINLLOM CY>XOeHNs byayT exxaTb ero
npeanonoXeHus o rnybuHe cTtpafaHun, KOTopble CaMo 3TO JIMLLO nepeHecno 6kl B
C/lyqae COBEepLUEHNS B OTHOLLEHWUN HEr0 COOTBETCTBYIOLLEr0 MPOTMBOMNPABHOrO AeAHUA.
Pa3ymeeTcs, OLUEHKN pa3HbIX JINL, HECKOJIbKO pa3aindanncb bbl, 0A4HaKO ycpeaHeHHas
oueHka nmena 6ol Hanbosiee 06BLEKTMBHBINM XapaKTep.

OueHKa CTpadaHU Takow ayanTopmen Bblparkanacb 6bl B Ka4eCTBEHHbLIX KPpUTEPUSX
(cunbHbIE, CpeaHne, He3HaYUTEesIbHbIE U T.MN.), HO ecnun Bbl Ka)xaomy Npu 3ToM 6bla 3anaH
BOMPOC, KaKasd CyMMa AEeHEeXHbIX CpencTB A0/HKHa ObITb BbiNJla4eHa NoTepnesLlleMy ans
MOJIHOIO Cr/ila>XMBaHUA NepeHeceHHbIX CTpagaHuin, TO cpeaHee 3Ha4YeHne Ha3BaHHbIX B
oTBeTax CymMm cnegoBano bbl cuymTaTh Hanbonee cnpaBenIMBON KOMYECTBEHHON
OLLleHKOW pa3Mepa KOMMNEeHCcaumn npe3toMnMpyemMoro MopasibHoro Bpeaa. 3ToT pa3mep
KoOMNeHcaumn mMor 6bl ABUTbLCS OCHOBOW 0151 onpeneneHns pa3mMmepa KoMneHcaumm
0EeNCTBUTENIbHOMO MOPaJZIbHOro Bpefa NyTeM y4yeTa BCeX 0CODeHHOCTEN KOHKPETHOro
cnyydada. OgHako npoBefeHne MaccoBbIX OMPOCOB B LIENSX BbIABNEHNS pa3Mepa
KOMMeHCcaumMm npe3toMmpyemMoro MopasibHoro speaa Bpsa Jin BO3MOXXHO U



uenecoobpasHo.

AHanns Kputepusa "xapaktep u3N4eCcKknx N HpPaBCTBEHHbIX CTpadaHUi" CBOAUTCS K
cnepywowemy. Bpag nv nog XxapakTepom cTpadaHUn MOXXeT MOHUMaTbCs 4To-Nmbo nHoe,
4yeM BUA CTpadgaHun. [na uenenm KoMmneHcaunum MopasibHOro Bpefa 3akoHogaTe b
noapasnennn ctpagaHusa Kak obuiee NOHATME Ha HPABCTBEHHbIE U PU3NYecKumne
cTpagaHus. MNMoa BugamMm pun4eckux cTpadaHui MOXXHO NOHMMaTb 60nb, yayulbe,
TOLIHOTY, FOJIOBOKPY>XXEeHue, 3ya n gpyrne 6onesHeHHble CMMMNTOMbI (OLWYyLIEHNSA), a No4
BMAaMn HPaBCTBEHHbLIX CTpadaHuu - CTpax, rope, CTbig, 6€CNOKONCTBO, YHUXXEHMNE U
apyrue HeraTuBHble amouunn. [44, C. 99] Ucxona n3 TpeboBaHUS OLLEHNBATbL NpPU
ornpeneneHnn pasMepa KoMmneHcaunm xapakrtep gunsandeckmnx n HpaBCTBEHHbIX
CTpagaHun, MOXKHO NMPeanosiIoXUTb, YTO 3aKOHO4aTeNlb HAMepPEeH NoCTaBUTb pasMep
KOMMeHCauMm B 3aBUCUMOCTb OT BUAOB KakK PU3NYECKNX, TaK N HPAaBCTBEHHbIX
CTpagaHun.

XapakTep PU3nN4eCcKnx n HPaBCTBEHHbIX CTPadaHUN B TaKOM MOHUMaHNKU MOXXHO ObIS10
Obl y4UTbIBaTb N OLEHNBATb, ecin Bbl 3aKOHO4aTe b OKa3asCA B COCTOAHUN YCTAaHOBUTb
HEKYI0 KOJINYECTBEHHYIO COOTHOCUTENbHOCTb MeXAy nepevyncsieHHbIMn
Pa3sHOBUAHOCTAMU TakKux cTpagaHun. OgHako He npencTaBaseTCcsi BO3MOXHbIM U
uenecoobpasHbIM HU TEOPETUYECKUN, HN NPaKTUYeCKN BBECTU Kakoe-nmbo obbekTneHoe
COOTHOLLUEHMe MexXay, HanpuMmep, TOWHOTOW 1 yayLlibeM, 3yA0M N FOJIOBOKPYXXEHMEM,
CTpPaxoM 1 ropem, CTblAOM N YHMKeHneM. o MHeHnto A.M. DpaeneBcKoro, y4nTbiBaTb
XapakTep pusnveckmnx CTpagaHm MOXKHO, INLLb NPUHMMasa BO BHUMaHne Te
HPaBCTBEHHbIE CTPaZaHUA, KOTOPbIEe MOIMYT OKa3aTbCHA C HUM COMNpPSAXXEHbI, Hanpumep,
ollyuleHne yayubsa MOXXeT CONPoBOXAATbCA HEraTUBHOM 3MOLMEN B BUAe CTpaxa 3a
CBOI XWM3Hb. [50, C. 141] MosToMy Ona onpenesieHUs pasMmepa KoMneHcauumu cnegyert
YY4NTbIBaTb HE BUA UM XapaKTep HPaBCTBEHHbIX WM PU3NYECKUX CTpagaHuin, a
XapaKTep M 3HAYMMOCTb TeX HeMaTepuasibHbiX 61ar, KOTOPbIM NPUYNHEH Bpes,
MOCKOJIbKY MMEHHO NX XapaKTep N 3HAa4YMMOCTb OJ19 YesioOBeKa U OnpefensaioT BeINYNHY
MPUYNHEHHOr0 MOpaJibHOro Bpena.

B cT.1101 'K coBepLUeHHO HOBble KpUTepun - TpeboBaHUs pa3yMHOCTU U
CrpaBeaIMBOCTY, Ha NEPBbIN B3rNa4 KakyTCsi HECKOJIbKO HEOBbIYHbIMU N faxKe
CTpaHHbIMUK, ByAy4YN NPUMEHEHBI K OTAE/IbBHOMY MHCTUTYTY rpakAaHCKoOro npasa -
KOMMeHcauum MopasibHOro Bpeaa, NocKoJibKY TPYAHO NPennosioXuUTb, 4TO
3aKoHoZaTesb He npeabaBnseT nofobHbIx TpeboBaHMN K sl0OOMY cyebHOMY peLLeHno
no nobomy geny.



CtaTbto 1101 'K B yacTu TpeboBaHUn pa3yMHOCTN N CNpaBenMBoCcTu LenecoobpasHo
aHaIN3npoBaTb C y4eToM N.2 CT.6 K, ycTaHaBAMBatoLWen Npasunaa NpMMeHeHns
aHanormm npasa. CornacHo 3Ton HopMe NpPY HEBO3MOXXHOCTW UCMNOJIb30BaHMA aHaNorm
3aKoHa npaBa 1 06493aHHOCTN CTOPOH ONpenensArTCcsa NCXoaa N3 0bLWMX HavYana U CMbiCa
rpa>kK4aHCKOro 3akoHodaTesnbCTBa (aHanormnsa npasa) n TpeboBaHnm obpocoBeCTHOCTH,
pPa3yMHOCTU 1 CNpaBeaMBOCTU. B npuHUMNe 3TN NOHATMA AatoT 60NbLWON NPOCTop
CYyOenCKoMYy YCMOTPEHUIO NPU pPeELUEHNN KOHKPETHOro gena. He cny4amHo KomneHcaums
MOpaJIbHOro Bpeda okasajlaCb e4NHCTBEHHbIM Fpa)KAaHCKO-MPaBoOBbIM MHCTUTYTOM, rae
3aKoHopaTesb CreumnasbHO Npeanucan y4nToiBaTb TpeboBaHNA pa3syMHOCTU U
CrpaBeasIMBOCTM NpU onpeaeneHnn pasMmepa KoMrneHcaunn. Kakom »xe cMbICn
BKJ1aAblBaeT 3aKOHOA4ATEsIb B 3TU MNOHATUA B AaHHOM csiydae? MocKobKy raybuHa
CTpajaHuUn He noggaeTcs TOYHOMY U3MEPEHUID, @ B AeHblrax Hem3Mmepmma B NpuHUUNe,
HEBO3MO>XHO FOBOPUTb O KaKON-TINBO 3KBMBANIEHTHOCTWU rNyOunHbI CTpadaHnn pasmepy
KoMneHcaunn. OgHaKo pa3yMHO 1 CrpaBeasIMBO NPeAnonoXnTb, 4To 6onblen rnybumnHe
CTpafaHWUn OOJIKEH COOTBETCTBOBATbL 60nbLWINM pa3Mep KOMMeHcauum, n HaobopoT, T.e.
pasMep KoOMMNeHcaunm JosKeH ObiTb afeKkBaTeH nepeHeCceHHbIM CTpagaHUSAM.

Hepa3yMHo 1 HecnpaBenmBo 6bi10 6bl MPUCYANUTb MPU NPOYNX PaBHbIX
obcToATENbCTBAX (PAaBHOM CTEMEHW BUHbI MPUYNHUTENA Bpena, OTCYyTCTBUN
CYLLEeCTBEHHbIX MHANBMAYasbHbIX 0COBEHHOCTEN NOTEepPNeBLLEro N ApYrux
3aC/y>KMBaoOLWMX BHUMaHMS 06CTOATENbCTB) KOMMEHCALMIO 1Ly, NepeHeclemMy
CTpafaHusa B CBSA3W C HapyLLUEHMEM ero JIMYHOro HeMMyLeCTBEHHOr 0 NpaBa Ha
HENPMKOCHOBEHHOCTb NMPON3BEAEHMNS, B pa3Mepe paBHOM mau 6osiblueM, 4em pasMep
KOMMeHCcaLmnn, NpUCy>XAeHHOW Nnuy, nepeHeclemMy CTpagaHusa B CBS3U C HapyLLEHUEM
€ro JIM4YHOro HEMMYLLLEECTBEHHOIO NpaBa Ha 3[,0POBbE, BbipasnBLUEMCS B yTpaTe 3peHus
nnn cnyxa. MNpuyem Takas cuTyaumns 6yneT oANHaKOBO HEpPA3yMHOM U HecrnpaBenINBO
HEe3aBMCKMMO OT TOr0, OAHMM U TEM XKEe WU Pa3HbIMU CyAebHbIMU COCTaBaMmn BblHECEHDI
Takune pelueHus.

NMosTomy TpeboBaHMe pa3yMHOCTUN N CNPaBenSIMBOCTU CneayeT pacCMaTpMBaTb Kak
obpalyeHHoe K cyay TpeboBaHne o cobsrogeHnn pasyMHbIX N CripaBeasinBbiX
COOTHOLLUEHUW MPUCYXXAaEMbIX 10 pa3HbIM AeJ/laM pa3MepoB KOMreHcaumum MopasibHoro
Bpeaa. Ecnu 6bl Ha TeppuTOopmM Poccmn AencTeBoBan OAMH CyaebHbIn COCTaB,
paccMaTpuUBalOLWMIA BCE NCKU, CBSAI3aHHbIE C KOMMeHcaunen MopasbHOro Bpeaa,
TpeboBaHMe pasyMHOCTU KU CNpaBeaIMBOCTM MOIr0 6bl BbITb AOCTATOYHO N1Erko
BbIMNOJIHMMO. BbIHOCS CBOE NMepBoOe pelleHmne 0 KOMNeHcaumm MopasibHOro Bpeaa, Takon
cynebHbI cocTaB TeM CaMbIM YCTaHOBW Bbl AN cebs onpeaeneHHbIn HeNMCaHbIN
6a3nCHbIN ypOBEHb pa3Mepa KOMMNEHCaUMmn, OnnpasiCb Ha KOTOPbIN BbIMOJIHSAN Bbl



TpeboBaHMA Pa3yMHOCTM 1 CNPaBEOJIMBOCTU NPU BbIHECEHNN BCEX MOCEaYIOLLNX
peweHun. OgHaKo Takas rmnoTeTnyeckas CUTyauns B ENCTBUTENLHOCTU
HeOOCTUXXKMMa, Tak Kak B Poccnm oencTByeT MHOMo cyfoB u ewe 6onblie cyaebHbix
COCTaBOB.

CnepoBaTeNibHO, TpeboBaHMe pa3yMHOCTU N CMPaBELIMBOCTU NPUMEHNTESNIbHO K
onpenesieHnNIo pasMepa KOMMNEHCaLmM MoOpasibHOro Bpeda ciefyeT cHntTaTbh
obpalleHHbIM HE TOJIbKO K KOHKpeTHoMy cyaebHoMy cocTaBy, HO 1 K cyaebHoln cucteme
B LL&JIOM.

Mpennaraemein A.M. SpaeneBcknm MeToL onpefeneHns pasMepa KoMmneHcaummn
MOpaJiIbHOro Bpefa OCHOBbLIBAETCHA Ha TOM, YTO B COOTBETCTBUMN CO CT.2 KoHCTUTyumum PO
npasa 1 cBobobl YesloBeKa ABASAOTCSH BbICLLUEN LLEHHOCTbLIO U 4TO rocynapcCcTBo,
BbIMOJIHASA CBOKO 0643aHHOCTb Mo cobnoageHnto 1 3awmnTe npas 1 cBobo 4YesioBeka,
yCTaHaBAMBaET CNocobbl MX OXpaHbl N 3aLlLUUTbI B Pa3/INYHbIX OTPACasaX npasa.

Tak Kak Hanbonee XKeCcTKo Mepolt OTBETCTBEHHOCTU, NMPMMEHAEMON FroCcyapCcTBOM 3a
COBepLUEHMEe NpaBoOHapYyLLUeHNs, SIBASeTCA YrojloBHOE Haka3aHne, MOXXHO
NpPeanosIoXNTb, YTO COOTHOLLEHNS MaKCUMaJlbHbIX CaHKUMA HopM YK,
npeagycMaTpUBAOLLMX YrOJIOBHYIO OTBETCTBEHHOCTb 3a MPecTYNHbIe NoCAraTesIbCTBa Ha
npaBa 4yesioBeka, Hanbonee 06 bLEKTUBHO OTPaXKatdT COOTHOCUTESIbHYHO 3HAYUMOCTb
OXPaHAEMbIX 3TUMK HOpMamu Bnar. Mo3ToMy npeacTaBnseTcsa LuenecoobpasHbiM
MCMNOJIb30BaTb 3TN COOTHOLLEHUS ANA onpenesieHNns COpasMepPHOCTN KOMMeHcaUnm
npe3rMUpyemMoro MopaJsibHOro Bpea npu HapyLleHnax COOTBETCTBYIOLWNX MNpaB.

Mpennaraembln UM Ba3nCHLIN YPOBEHb pa3Mepa KOMMNEHCauMn onpegenseTcs
NMPUMEHUTENIbHO K CTPaAaHNAM, UCMbITbIBAEMbIM MOTEPNEBLUVUM NPU MPUYNHEHUN
TSXKKOro Bpeda 340p0Bblo, U cocTaBnaeT 720 MUHUMaNbHbLIX pa3MepoB 3apaboTHom
nnatbel (M31).

B Ka)XOOM KOHKpeTHOM ciyyae cyq bynet ncxoamTb U3 MUHUMaJIbHOMO pasmMepa onjaThl
Tpyna (MPOT), ycTaHOB/IEHHOI0 3aKOHOLATE/IbCTBOM MO COCTOAHUIO HA MOMEHT
BblHECeHUA cyaom pewleHus no geny. 720 MPOT - 3To 3apaboToK hm3nyeckoro nmua 3a
10 neT npwn pasmepe meca4Horo 3apabotka 6 MPOT. Mo MHeHUto A.M. 3pOeneBcKoro,
yCTaHOBJ/IEHME MMEHHO TakKoro cpegHeMecsa4yHoro 3apaboTka mnsnyeckoro nmua o
nocnegHero BpeMeHu B Hanbosbluen cTeneHn CTUMYIMPOBaNOCh HAIOMrOBbIM
3akoHogaTenbcTBOoM. [50, C. 143] Takxe TpebyeTcss OTMETUTb, 4TO C 1 ceHTAbpsa 2007 r.
M 00 HacTosAWero MOMeHTa MMHUMasbHbIN pa3Mmep ornsaTtel Tpyaa (MPOT) cocTtasnseTt
2300 pyb6. B Mecsy, (cT.1 pepepanbHOro 3akoHa ot 19 mnioHa 2000 r. Ne 82-93 (B



penakumnm ot 20 anpensa 2007 r.) «O MMHMUMaNbHOM pa3Mepe onaaTbl Tpyga» [12]).

Cpean HapyweHun NnpasBa vua Ha 340pOBbe OAHUM U3 Hanbosiee onacHbIX ABNAETCA
NPUYNHEHNEe TAXKKOro Bpeaa 3,0pOBbI0, B CBSA3U C YeM Mpe3toMUpyeMbI MOpasibHbIN
Bpe4 Npuv NPUYNHEHNN TAXKKOro Bpena 340p0Bbl0, COBEpPLUEHHOM C ocobon
XKECTOKOCTbIO, n3aeBaTesnibCTBaAMU UM MyYEeHUAMU NoTepnesLlero, NpUHNMaeTCs B
npepnaraemMon Metogunke 3a OTHOCUTENbHYIO eguHuly. CornacHo cT. 111 YK nog
TSAXXKUM BpeOM 3J0P0OBbIO MOHNMaeTCHa NpUYnHeHne Bpena 340PO0Bb0, ONAacHOro Ans
XXU3HW YesioBeKa 1AM nosiekLero 3a cobon noTepro 3peHns, peydu, cayxa Uam Kakoro-
nnbo opraHa nnmbo yTpaTy opraHoM ero yHKLNIN, a Tak>Ke NpuinHeHne nHoro spena
3[00POBbIO, ONACHOr0 A5 XXU3HW U Bbl3BaBLIEro pacCTPONCTBO 340P0BbS,
coeiIMHEHHOE CO CTONKOW yTpaTon TPyAooCNnoCObHOCTM HE MeHee YeM Ha OAHY TpeTb NUaun
MOJIHOWN yTpaTon NpodecCcMoHaNbHON TPyA0CNOCOOHOCTH, MO0 Bbipa3nBLLUEECSH B
Hensrnagnmom obesobparkeHnun nunua, NMbo noenekLwee 3a cobon NnpepbiBaHME
bepeMeHHOCTHN, NCuxmyeckoe paccTponcTeo, 3abosieBaHNe HapKOMaHVEN Nn
TOKCUKOMaHuen.

MpumeHeHne 3Toro 6a3MCcHOro YpoBHS U YNOMSAHYTbIX BbllLe COOTHOLUEHWIA
MaKCUMabHbIX CaHKUU HOpM YK no3BonsieT pa3paboTaTb LWKaly pa3Mepos
KOMMEeHCaunn npestoMmMpyeMoro MopaJibHoOro Bpeaa NpMMeHNTENIbHO K Pa3JInYyHbIM
BMAAM HapyLWeHUn NNYHOCTU. TakKasa WKana A0JIKHA NMoABEpPraTbCA KOPPEKTUPOBKE MNpun
COOTBETCTBYHOLWMNX N3MEHEHUAX 3aKOHOAATENbCTBA. ITO XKe KacaeTcsa n 6a3ncHoro
pa3sMepa KOMMNeHcaLun, ecnm N3MeHeHNs 3aKoHoAaTeNbCTBa AaayT OCHOBaHMS
rnonaraTb, 4TO MHOW pa3Mep KoMMneHcauum bynet 6osee pasyMHbIM.

Moka3aHbl onpenesnieHHble Ha OCHOBe npepaJsiaraemMoro A.M. DpaesieBCKMM MeToga
pa3sMepbl KOMMNeHcaunm npe3roMmpyemMoro MopasibHOro Bpesa A5 pa3iM4yHblX BUOOB
npaBoHapyLleHuNn. NMoCKoNbKy OTAe/IbHble BUAbLI MPAaBOHAPYLUEHUN He BIEKYT YrOJIOBHYIO
OTBETCTBEHHOCTb, pa3Mep KoOMMeHcauuu npestoMmpyemMoro MopajibHoOro Bpeaa,
NPUYNHEHHOr 0 UMK, NPUHUMANCA B Tabauue paBHbIM pa3Mepy KOMMeHcaumm Toro xe
Bpeda 4015 BUAOB NPeCcTynjeHNN, Bbi3biBAOWMNX, MO €ro MHEHUIO, CTPpadaHNsa CXOLHON
rnybuHbl. Tak, MOpasibHbIA Bped Npyv HapyLeHUn nMyLLeCTBEHHbIX NpaB noTpebutenen,
a Tak>Xe npu Npu4NHEHNN MOpPasibHOro Bpeaa He3aKOHHbIMU AENCTBUSAMN N peLueHUnsAMN
OpraHoB BJIACTU U yNpaBJsieHUs NMPUHUMaNCa COOTBETCTBYIOLWMM MOpasibHOMY Bpedy npu
YyronoBHO HakasyeMoM obmaHe noTpebutenen. PasymeeTcs, MopasibHbIV Bpes,
NPUYNHEHHbI HE3aKOHHbIMU AEeNCTBUAMW OPraHoB B/1AaCTU U yripasneHus, bynet
pas3/INYHbIM B 3aBUCMMOCTU OT UX XapaKTepa v CONMYyTCTBYIOLWNX KOHKPETHOMY
npaBoHapyLeHnto 06CTOATENbCTB. ITO MOXKET ObiTb Y4TEHO NMPK PacCMOTPEHUN
KOHKPETHOro gesia nyTeM npuMeHeHUs rnosBbILLAoWmMX U NOHMXaoLWwmnx



KO3(p(PpULNEHTOB.

B pe3ynbTaTe y4yeTa BbilleyKa3aHHbIX KpUTepmneB (3a NckaveHnem TpeboBaHmnm
pPa3yMHOCTU U CNpaBea/INBOCTN, KOTOPblE OKa3biBAOTCA 3apaHee yYTeHHbIMU NMpu
NMPUMEeHeHUn 3TOro meTona) NP PpacCMOTPEHUN KOHKPETHOro AieJjla UTOroBblv pa3mMep
KOMMNEeHCaunn MoXXeT KaK YMeHbLUUTbLCA, TakK U YBEJIMYUTBLCA NO CPAaBHEHUIO C pa3MepoM
KOMMeHcauun npesroMmpyemMoro MmopajibHoro spega, obpasys pasmep KomMneHcaumu
ONeNnCcTBUTEeNIbHOro MopasibHOro sBpeaa. lNMpu 3Tom, nNo MHeHuto A.M. paeneBckoro,
pa3sMep KOMMNeHcaunm 0eNCTBUTENLHOr0 MopaJsibHOro Bpeda He OOJ/DKEH MNpeBbiaTh
pa3Mep KOMMNeHcauum npesromMmpyemMoro MopasibHoro spesa bonee 4yem B 4 pasa, 4To
rno3BosifgeT 3adUKCNPOBaTb MPUMEHNTESIbHO K OTAEJIbHbIM BUAAM MpaBoOHapyLleHUn
MaKCMMaJlbHbIN YPOBEHb pa3Mepa KomneHcauuun. [50, C. 143, 144] B cTOpoOHY
YMEHbLUEHUSA pa3Mep KoOMMNeHcaunum AenCcTBUTESIbHOro MOPasibHOro Bpesa MOXeT
OTKJIOHATBCA OT pasMepa KoMrneHcauum npesroMmmpyemMoro MopaJsibHoro spea
HeorpaHW4YeHHO, BMJIOTb A0 MOJIHOrO OTKa3a B KOMMNEHCaLumM MopasibHOro spea. Takomn
noaxon npencrasBnseTcsa onpaBhaHHbIM, Tak Kak OH yCTaHaB/IMBaeT onpefesieHHble
OpUeHTUpPLI U Npefesbl 418 NpaBoNpuUMeHNTENs, oCTaBNAasa AOCTAaTO4YHYO cBoboay Ans
y4yeTa 0CObeHHOCTEN KOHKPETHOro Aefla B YCTaHOBJ/IEHHbIX Npegenax; npm 3TOM
YYUTbIBAETCH, YTO NCUXUKA KaXKO0ro YesoBeka nMmeeT onpefesieHHbIn npefesbHbIn
YPOBEHb peaKkun Ha HeraTuBHbIE BHeELHWe BO34eNCTBUSA, N0 NPeBbILLIEHUN KOTOPOro
cTeneHb CTpajaHUN y)XKe He yBesIn4nsaeTcs.

HeobxoanmMo ynoMaHyTh elle ABa KPUTEpPUS OLLEHKM pa3Mepa KOMMNeHcaumMm MopasibHOro
Bpeda: CTerneHb BUHbI MOoTepPreBLIero N UMyLLECTBEHHOE MNoJIOKEHNE rpaxKgaHuHa -
npnYnHUTENS Bpeda. icnosb3oBaHMe 3TUX KPUTepueB 0OCHOBaHO Ha cT.1083 TK,
NPUMeHSAEeMON K BO3MeLLleHWo NtobbiX BUAOB Bpeda, B TOM HYMUC/1E€ N MOPaJibHOrO.

CTeneHb BUHbI NOTEPrEeBLUEro NPU HaIMYNK B €ro AencTBuUAX rpybon HEOCTOPOXKHOCTH,
COAENCTBOBABLUEN BO3SHUKHOBEHUIO NN YBENNYEHUIO Bpeaa, sBnseTcs oba3aTeNbHbIM
KPUTEPUEM OLLEHKW CYZIOM pa3Mepa KOMMeHcaumm MopaJsibHOro Bpena, B ToO BPEMS Kak
NMYLLLECTBEHHOE MOJIOXKEHNE FpaXKJaHNHA NPUYNHNTENS Bpeaa - 3T0 haKybTaTUBHbIN
KpUTEpUin, NPUMEHSATb KOTOPbIN cyd He o6a3aH. Cya MOXXeT NMPosiBUTb CHUCXOXAEHME K
NPUYNHNTENIO Bpeaa, NPUHSB BO BHMMaHME €ro MMyLLeCTBEHHOE MOJIOXKEHNE Mpw
onpenesieHN OKOHYaTENIbHOro pa3mMepa NoaJsiexallen BbinjaaTe KOMMeHcauuu.

Onsa obnervyeHnsa yyeTta ynoMsAHYTbIX KpUTEPUEB NPU onpeneneHnn pasmepa
KOMMNeHCcauunm 0eNnCTBUTENbHOr0 MOpaJibHOro Bpeda dpaenesckmn A.M. pekomeHayeT
npuMeHeHue popMysibl, 06begnHsaoLen sce 3TN Kputepun: D= d*fv*ixc(1-fs).



Heobxoammo elle pa3 oTMETUTb, 4TO B 06Ly0 hopMynly He BKIOYEHbI Kakme-nmbo
KpuTepuu, oTpaxkarowme y4eT TpeboBaHMN pa3yMHOCTU N CPaBEeLIMBOCTN, MOCKOJIbKY
OHW, KaK YKa3blBasioCb Bbille, OKa3bIBAOTCA YY4TEHHbIMN 3apaHee B BeIM4YnHe pa3mepa
KOMMeHcaLuum npe3toMnpyemMoro MopasabHoOro speaa.

OTaeNlbHOro paccMoTpeHnsa TpebyeT KpuTepumn yyeta MHANBUAYaJIbHbIX 0COBEeHHOCTeV
rnoTepresLUEro N 3aC/1lyXUBAKLUMX BHUMaHWS 006CToATEe/IbCTBa NMPUYNHEHNS MOPaJibHOro
Bpena, KoTopble 3Ha4YnuTeNbHbIM 06pa3oM 3aBUCAT OT BUAA NPaBOHapPYLUEHUS.
HekoTopble 13 3Tux ocobeHHOCTEN N 06CTOATENLCTB ABAAIOTCA 0O MMM A9 BCEX BUOOB
npaBoHapyLlweHui (Tak, 4o0OpoBOJIbHAA KOMMNeHcaumna npasoHapyLumTenem
NMPUYNHEHHOr0 MOPasIbHOro Bpeaa Uan CoBepLleHne UM NHbIX AEeNCTBUN, HarnpaBieHHbIX
Ha Cria)KnBaHme NMPUYNHEHHbIX CTpagaHuin, Bcerga AO0/KHO BJieYb CyLLeCTBEHHOoe
CHMXeHne KoapuruneHTa y4yeTa pakTU4eCKnx 06CToATeNbCTB N COOTBETCTBEHHO
pa3sMepa KoMreHcauum 4encTBUTEe/IbHOro MOpasibHOro Bpena). Ho, kak npasuo,
Ka)K4OoMy BMAOY NpaBOHapyLIeHUN CBOUCTBEHHbI XapaKTepHble UMEHHO AJ19 Hero
ocobeHHOCTUN N obcToATEeNbCTBA. [103TOMY NPUMEHNTESIBHO K KaXA0My BUAY
npaBoHapyLeHUn MoXXeT BbITb onpefesieH CBONCTBEHHbIA eMy KPYT MHAUBUAYAJIbHbIX
ocobeHHOCTeN noTepnesLUero N 3ac/y>X1UBaoWmMx BHUMaHNA 0BCTOATENbCTB, BANSAIOLLMNX
Ha OLUEHKY pa3Mepa KoOMMeHcaunm MopasibHOro speaa.

Hanpumep, npy NpuYnHEHUN TAXKKOro Bpena 340P0Bbi0, ONACHOro A9 XU3HN
rnoTepneBLlEero, 3acNy>X1UBatoLWmMM BHUMaAHNSA 06CTOATENLCTBOM MOXKET ObiTb XapakTep
TeNIeCHOro NoBpeXXAeHns, NOCKOJIbKY B HEKOTOPbLIX CJ/lyHasax (ousnyeckme m
HPaBCTBEHHbIE CTPagaHMA NoTepneBLero MoryT oka3aTbCs HE3HAYNTENIbHbIMU (TaK,
noBpeXxaAeHne KpynHoOro KpPoBeHOCHOro cocya Npu CBOEBPEMEHHO OKAa3aHHOWN
MeANLWNHCKON MOMOLLN MOXET He MoBJieYb CyLEeCTBEHHbIX H0NEeBbIX OLWYLIEHNNA, a
HPaBCTBEHHbIE CTPadaHUA MOryT BblPa3nTbCH B KPATKOBPEMEHHbLIX NMepeXnBaHNAX B
BMAOE CTpaxa 3a CBOK XXWU3Hb, UCNbITAHHOrO A0 YCTPaHeHUsa HenocpenCcTBEHHOM Yyrpo3bl
MKU3HWU). DTN 06CTOATENLCTBA A0J/IKHbI ObITb Y4TEHbLI CY40M MYyTEM YCTAaHOBJIEHUS
KoahpuumeHTa C CyleCTBeHHO MeHbLUUM e ANHNLLbI.

B MHbIX, LOCTATOYHO peaKnX cayvasax MoXeT ObiTb YCTAaHOBNEHO, YTO Y NOTEPMNEBLUEro
60s1ee HU3KNIA NN BICOKUI MO CPaBHEHWIO C HOPMaJibHbIM YPOBEHb 601EBbIX peaKLniA.
OTO MOXET ABUTbLCHA ANA Cy[a OCHOBAaHNEM /1 COOTBETCTBYIOLEN KOPPEKTUPOBKN
pa3Mepa KoMMeHcaunn eNCTBUTENBHOIO MOpPaJibHOro Bpeaa.

B 3aktoyeHne HeobxoAMMo paccMOTpPeThb Bomnpoc eule 06 ogHOM obcToATeNbLCTBE,
KOTOPOE Ha NepBbIil B3rNsA4 MOXET NMOoKa3aTbCs BCEraa 3ac/ly>XMBaoLWMM BHUMAHNA NMpu
ornpegeneHnn pasmepa KoMMeHcauum MopasabHOro Bpeaa, - 06 MMy eCTBEHHOM



rMoJIOXKEHNM roTeprnesLlero. Kak y)xe oTMe4asioCb, 3TO 06CTOSATENbCTBO cenyeT
MPUHMMATb BO BHUMaHME NpU OLIEHKE XapaKTepa U CTeNeHn CTpPadaHnin, nepeHeceHHbIX
noTepneBLUNM, B CNELVaIbHOM Cilydae - NPy HapYyLUEHUM ero MMYLLLeCTBEHHbIX NpaB. A
Kak 0b6CcTouT fesno B Apyrux ciaydaax? B npuHumne ¢ TOYKN 3pEHUS KOMMNEHCALIMOHHOM
pyHKUMN BO3MELLEHNS MOPaIbHOro Bpeaa, T.e. ee npefHa3HavYeHus ons
MAKCUMaJIbHOIO CraXKNUBaHUSA NMepeHeceHHbIX NoTepneBLwnM CTpaaaHui,
NMYLLIECTBEHHOE MOJIOXKEHNE NoTepneBLlero, HECOMHEHHO, UMEeT BeCbMa Cepbe3Hoe
3Ha4YeHwue.

Hanpumep, AByM noTepnesBNM NPUYNHEHbBI OANHAKOBbIE CTPagaHnsA, CBS3aHHbIE C
OAWNHAKOBbLIM HapyLUEHUEM NINYHbIX HEMMYLLLECTBEHHbIX NpPaB, HaNpUMep, KaxaoMy
NPUYNHEH NEerknin Bpen 340poBbo. OgHAKO Npyv 3TOM rofloBON A0X0A4 OA4HOI0 U3
noTeprneBLUMX NPEBLILLAET rofo0BON Aoxoa Apyroro B 10 ThiC. pas3.

Mpu ncnonb3oBaHuU npegnaraemon A.M. dpaeneBCKMM METOAUKN pa3Mep KOMMNeHcaunm
rnpesromMnpyemMoro MmopasibHoro spega coctasut 24 MPOT. Ecnn rogoson ooxon oaHoOro
N3 notepnesLwmnx coctasngeT 72 MPOT, a gpyroro cootsetctBeHHO 720 Tbic. MPOT, TO
rnepBoMy rMoTepnesLUEMY KOMMNEHCcaumns, o4eBNOHO, NpUHeceT CcyuleCTBeHHble
MOJIOXKNTESIbHbIE 3MOLUN B CBA3M CO 3HAYUTEJIbHbIM YJly4lleHneM ero matepuasibHOro
MOJIOXKEHWNS, ero rogoBon JOX04 Npu 3ToM yBennyntcsa bonee 4em Ha 30%, a on4
BTOPOro CyMMa KOMMeHcauuy € TOYKU 3peHNA NOBbILWEeHNA ero MMyLLeCTBEeHHbIX
BO3MOXXHOCTEN OKa)KeTCHA NONpPOCTy HE3aMETHOM N He BbI30BET CKOJIbKO-HUOYab
3HaYMMBbIX MOJIOXKUTENIbHbIX SMOLUN.

KOHEeYHO, 1 B 3TOM C/lydae y NoTepneBLEero MoryT BO3HUKHYTb MOJIOXKUTESIbHbIE SMOLIMN
B CBA3M C YyYBCTBOM Yy OBJIETBOPEHUSI OT CaMOro dakTa BO3J/I0)KEHUS Ha
NpPaBOHAPYLUNTENS UMYLLECTBEHHON OTBETCTBEHHOCTU, YTO COOTBETCTBYET WTPagHOMN
PYHKLMN KOMNEHCaLMn MopanabHOro Bpega. Ho, TeM He MeHee, 04EBUAHO, YTO B
3aBMCMMOCTU OT NMYLLLECTBEHHOIO MOJIOXXEHNS NOTEPMNEBLUEro BO3MOXKHa CUTyauums,
Korja npu BbinJiaTe KOMMNEHCaLMN MOpaJibHbIA Bpeld OCTaHeTCA PaKTUYEeCKUN He
KOMMEeHCMpoBaHHbIM. O3Ha4aeT Jin 3TO, YTO UMYLLECTBEHHOE MNOJIOXKEHME MOTepreBLLEro
cnenyeT yunuTbiBaTb Mpu onpeaeneHnn pasMmepa KOMreHcaunm, noBbiLas pasmep
KOMMeHCaLmnn COOTBETCTBEHHO YPOBHIO 6/1arococToaHna notepneswero?
MNpencTaBnaeTcs, 4TO Ha 3TOT BOMNPOC cleayeT OTBETUTb OTPULLATESIbHO.

Mpucy>xxneHne pa3HbiX pa3MepoB KOMMeHCaL NN 3a O4NHaKOBble CTpagaHus
NnPOTUBOPEYNNO Bbl Kak MpUHUMNAM pa3yMHOCTU U cnpaBeannBocTun (cT.1101 MK), Tak u
obWwKmM NpaBmaam 0 BO3MELLEHNN Bpeda, KOTopblie NnpeaycMaTpuBaOT BO3MOXHOCTb
y4yeTa MMYLLLECTBEHHOI O NMOJIOXXeHUA CybbeKkToB Ae/IMKTHOro oba3aTenbCTBa NNLWb A4



Lesien CHMKEeHNA CyaoM pa3Mepa OTBETCTBEHHOCTU rpakgaHWHa - NPUYMHUTENS Bpeaa
(cT.1083 IMK).

BO3MO>XHOCTb MOBbLILLIEHUS pa3Mepa OTBETCTBEHHOCTU B 3aBUCUMOCTU OT
NMYLLLECTBEHHOI O MOJIOXKEHUS MOTEPMNEBLUEro UaK NpuinHnTens speaa B MK He
npenoycMaTpuBaeTcs. B cnyvasx e HapyLeHUs JINYHbIX HEMMYLLLECTBEHHbIX NpaB
CTpaZlaHNs NoTepneBLUero He CBsA3aHbl C ero MMyLLeCTBEHHbIM Mosio)xeHnem. Camo
NMYLLIECTBEHHOE MOJI0XKEHWE NMOTEPMNEBLLEr0 NPU onpeaesieHnn pasMepa KoMneHcaumnm
HeNIb35 OTHOCUTb K YNCNy 06CTOATENbCTB, CONYTCTBYIOLWNX NPUYNHEHNIO MOPAIbHOIO
Bpela, Tak Kak 3pheKT KoOMMNeHcauMn 3aBUCUT OT MMYLLLECTBEHHOIO MOJNI0XKEHUS
noTeprneBLLUEro HE B MOMEHT NPUYNHEHNA MY MOPAJIbHOIrO Bpena, a B MOMEHT
NPUCY>XXAEHUS OMNpeaesieHHOro CyJoM pa3Mepa KomneHcauun. Mo3Tomy nosbilleHne
pa3Mepa KoOMMNeHcaLUMmn MopasibHOro Bpeda BHE CBSA3M C XapaKTepoM 1 CTeneHbto
NnepeHeceHHbIX NoTepneBLUVM CTpadaHUi npoTnesopeynsio 6bl TpeboBaHMSM 3aKOHa.

3aKJs4yeHue

NMpobnema KOMMeHcaunm MOpasibHOro Bpeaa, Ha4ynHasa ¢ MoMeHTa NpuHATua MK PO,
oCTaeTcs oaHOM 13 Hanbonee CNOXXHbIX N NPO6AEMHLIX KaK B TEOpUK NpaBa, Tak N B
npakTuKe rpa>kgaHckoro obopoTa. 3Ta npobnema, KOTopas Ha NMPOTAXKEHUN MHOrUX NeT
Oblsla NpeagMeToM OCTPON ANCKYCCUUN B LUBUINCTUYECKOW HayKe, Noay4yunna, HakoHel,
CBOEe HOpMaTMBHOE pa3spewleHne. encrteytowmm MK Bkato4na obulyto HopMmy o
MOpaJibHOM Bpede B 4acCTb nepsyto (CT. 151) n HopMbI, cneumasibHO NOCBALWEHHbIE
KOMMNEHCaLuMn MopasibHOro Bpeaa, B rnaBy o AeNMKTHbIX obs3aTensctBax (§ 4 rn. 59 MNK).
YKa3aHHble HOPMbl YCTAHOBW/IN NPUHLMMNbLI KOMMNEHCcaunm MopasibHOro Bpeaa um
MO3BOJINN MPUNTU K C/IeayoLW MM BbIBOAAM.

Bo-nepBbiX, NO4 MOpasibHbIM BPeAoM csefyeT NoHMMaTb HPaBCTBEHHbIE NN
dursmnyeckmne ctpafgaHus, NpUYNHEHHble gencTensamm (besgencTenem), NnocArarWMMM Ha
npuHagnexawme rpaxaaHuHy oT POXXAEHUSA UIN B CUY 3aKOHa HeEMaTepuasibHble
6nara (K1U3Hb, 340p0OBbEe, AOCTOMHCTBO JINYHOCTK, AesoBas penyTauus,
HENPUKOCHOBEHHOCTb YaCTHOW XXN3HU, INYHAA U CEMEeNHasa TaHa 1 T.MN.) nan
HapyLwalownMn ero JIMYHble HeMMyLLEeCTBEHHbIE NpaBa (NMpaBo Ha NOJIb30BaHNE CBOUM
MMeHeM, NMpaBo aBTOPCTBA U ApYyrne HemmyLleCTBEHHbIE NpaBa B COOTBETCTBUN C



3aKOHOM 06 oxpaHe npaB Ha pe3yJibTaTbl MHTENIEKTYya/lbHON AesaTesnibHOCTN) Nnbo
MMyLLEeCTBEHHbIe NMpaBa rpa>kaaHunHa.

MopanbHbI Bpen, B YHaCTHOCTU, MOXKET 3aKJ/t04aTbCHA B HPABCTBEHHbIX NEpeXNBaHUAX B
CBSA3M C YTpaTON poACTBEHHMKOB, HEBO3MO>XHOCTbIO MPOAO/IKATb aKTUBHYIO
06LLEeCTBEHHYIO XXU3Hb, NoTepen paboTbl, pacCKpbITUEM CEMENHON, Bpa4ebHOW TalHblI,
pacnpoCTPaHEHNEM HEe COOTBETCTBYOLNX OEeNCTBUTENbLHOCTM CBEAEHNI, MOPOYaLLNX
4eCTb, AOCTONHCTBO WU OEN0BYIO penyTauuto rpakaaHnHa, BPEMEHHbIM OrpaHU4YeHneM
NN NULWEHNEM KaKux-nnbo npas, puinyeckonm 60nbo, CBA3aHHON C NPUYNHEHHBIM
yBE4YbEM, UHbLIM NOBPEXAEHMEM 340P0BbLS INOO B CBA3M C 3aboneBaHuem,
nepeHeceHHbIM B pe3y/ibTaTe HPaBCTBEHHbLIX CTPagaHunn, 1 ap.

Bo-BTOpbIX, TakKon Bped MOXeT OblTb KOMMNEHCUPOBAH rpa>kgaHuHy, ec/in OH NPUYNHEH B
pe3y/sibTaTe HapYyLUEHNS ero JIMYHbIX HEUMYLLECTBEHHbIX NPaB UK HEMaTepuaabHbIX
6nar. MNpwn 3TOM Noa HemMaTepuasabHbiMM Bnaramm (B TOM YMcCie U NpaBaMn) MOHUMAOTCA
NNLLIEHHbIE NMYLLLECTBEHHOI0 cogep>XaHus 6nara, Hepa3pbIBHO CBA3aHHbIE C UX
obnapatenem — 4yenoBekoM. ITW nNpaBa 1 6nara nposo3raaweHbl B KOHCTUTYUUN PO un
rnepeyvuncrsierbl B €T. 150 'K P® — XXN3Hb 1 340pOBbE, 4OCTOUHCTBO JINYHOCTU, JINYHASA
HEeNPUKOCHOBEHHOCTb, YeCTb 1 fobpoe nm4, genosasa penytaunsd, HEMPUKOCHOBEHHOCTb
YaCTHOM XXWU3HW, INYHASA U CeMenHasa TalHa, NpaBo cBOH6OAHOro NepeaBu>XeHuns, Bbibopa
MecTa npebbiBaHUS U XXNTeNbCTBa, MPaBO Ha UMS, MPaBO aBTOPCTBa U Apyrme
aHanorunyHbole npasa n 6bnara.

B-TpeTbuX, MOpasibHbIN Bpen, BO3HUKLUMA B pe3yfibTaTe HapyLUEeHNS HEMMYLLECTBEHHbIX
npaB, BO3MELLAETCs NLWb NMPU HANNYMN NPpeayCMOTPEHHbIX 3aKOHOM YCJIOBUN UK
OCHOBAaHM OTBETCTBEHHOCTU 3a NPUYMHEHNE MOPasibHOro Bpeaa. K nocneaHnm 3akoH
OTHOCUT Hasn4ue:

1. cTpagaHui, T.e. MOpPaJZIbHOIO Bpeda Kak rnocseCcTensa HapyLueHNs JINYHbIX
HEeNMYLLECTBEHHbIX MPaB UM NocaraTenbCTBa Ha UHble HEMaTepunaibHble bnara;

2. HenpaBoMepHOro aencTeusa (besnencTend) NpuYNHUTEN Bpeaa;

3. NPUYMNHHOW CBSA3M MeXOy HENpPaBOMEPHbLIM AENCTBNEM U MOPaJibHbIM BPeOOM;

4. BUHbI NpU4YMHUTENS Bpeaa.

HeobxoanmMo OTMETUTb, YTO BUHA NPUYNHUTENS, HE BCerga saBaseTcss OCHOBaHMEM ONs
KoMneHcaunm mopanbHoro Bpena. CtaTtbs 1100 ycTaHaBnmMBaeT csy4yaun, Koraa
MOpaJibHbIN Bpen MOXXET KOMMNEHCUPOBATLCA U HE3ABUCUMO OT BUHbI: NPU NPUYNHEHNN
Bpena XXWU3HN NN 300POBbI0 rpa>kgaHNHa NCTOYHUKOM MOBbILLUEHHOM OMACHOCTW; Npu
NMPUYNHEHNN BpeLa rpa>KaaHNHY B pe3yJibTaTe ero He3aKOHHOI0 OCYyXXOEeHUs,



HE3aKOHHOI 0 NpUBJIEYEHNS K YrOJIOBHON OTBETCTBEHHOCTU, HE3AaKOHHOI0 NPUMeHeHUs B
KayecTBe Mepbl NpeceyeHns 3ak/l4YeHNa NoL CTpaxky nauv rnoanuckn o Heeblesge,
HE3aKOHHOIr0 HaJIOXKEeHNs aAMUHUCTPATUBHOIO B3bICKaHUA B BUAe apecta uim
NcrpasuTesibHbIX PaboT; Npy NpUYNHEHUN Bpea pacrnpoCcTpaHEHEM CBeAEeHUN,
nopoYvaLlmx 4YeCTb, JOCTOMHCTBO N AeJI0BYIO penyTauunto. KpoMme Toro, npeaycMoTpeHo,
YTO 3aKOHOM MOryT ObITb YCTAHOBNEHbI U Apyrue cayyanm 6e3BMHOBHON
OTBETCTBEHHOCTW 3a NMPUYMHEHNe MopasibHOro Bpeaa.

B-4yeTBepTbIX, MOpPasibHbIA Bped MOASIEXNT KOMMNEHCALUWN TONIbKO B AeHEXXHOW hopMe.

Bosblioe 3HavyeHne TakXXe UMeeT peLleHne Bonpoca 0 NpUMeHeHN CPOKOB UCKOBOM
AABHOCTUN K MHCTUTYTY KOMMeHcauum MopasibHOro Bpesa. B cootBeTcTBUN C
pa3bsAcHeHnaMU MNMneHyma BepxoBHoro Cyna PO, Ha TpeboBaHMA 0 KOMMNeHcaumm
MOpaJIbHOro Bpefa UCKoBas OaBHOCTb He pacnpocTpaHsaeTca. OoHaKo aHans3
COOTBETCTBYHOLNX HOPM OENCTBYIOLLEro 3aKOHOA4AaTeNbCTBa MNO3BOJIeT cAeNaTh BbIBOL
0 HeobXoAMMOCTU NMPUMEHEHNSA NCKOBOW AABHOCTU K YKa3aHHbIM TpeboBaHMAM.

HakoHeL, 3Ha4YnTeNbHble CJIOXKHOCTU Bbl3blBAET OnpenesieHne eHeXXHoro pasmepa
KOMMeHcaunn MmopasbHOro Bpega. lNpoeseaeHHbI 0630p 1N aHanN3 3aKoHOA4ATENbCTBA U
cynebHon npakTukM Poccmun nokasan Haanydme Takom npobnembl, Kak OTCYyTCTBME TOYHO
ChopMyNMpOBaHHbIX KPUTEPUEB N METOLA OLLEHKN pa3Mepa KOMMNeHCcaunm MopasibHOro
Bpena, 4To CTaBUT cyaebHble opraHbl B CJIOXKHOE NOJIOXKEHME, a 3alunTy
HeMMyLeCTBEHHbIX Bar u3nyeckux n pnanNdeckux auL ocTassseT Ha YCMOTpeHue
KOHKPETHOro cyabn. Takaa cnTyaums ycyrybnsaeTcs Kak oTCyTCTBMEM KaKUX-nnbo
3HaYMMBbIX peKoMeHaaunm nan pasbacHeHnim BepxosHoro Cyaa P® no aTomy Bonpocy,
Tak N yctaHoBneHmem NK P® gononHUTesIbHbIX TpeboBaHUN, noanexxawmx y4eTy
cyfamMu Npu onpegeneHnn pasMepa KomneHcaumm. 3tm tpeboBaHuns, Mexxny TemM, HOCAT
XapakTep BeCcbMa NpubansnTenbHbIX U HeonpeneneHHbIX.

Taknm obpa3omM, BaXKHENLW MM Hanpas/eHneM gasibHenwero CoOBepLeHCTBOBaHNSA
WHCTUTYTa KOMMNEHCaUnum MopasibHOro Bpeaa A0JIKHO CTaTb HOPMAaTUBHOE 3aKpeneHune
noaobHoro nan 6,1M3KOro No CBOEn CyTn Noaxoaa onpenesieHns pa3mMepa KoMneHcaumm
MOpaJibHOro Bpeda 3akoHogaTtenem nmbo MNneHymom BepxosHoro Cyna Poccun.
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MpunoxexHue 1

O6uw,as xapakTepucTuka MopaJsibHOro Bpepaa

KOMIMNEHCAL A MOPAJIbHOIO BPELOA

Ct. 151 TK P®

Ecnn rpa)kAaHNHY NPUYMHEH MOpaJibHbIA Bpen (hn3nyeckmne n HpaBCTBEHHbIE
CTpafaHunsa) AeNCTBUSMU, HapPYLLUALWWUMK ero IMYHble HEMMYLLIECTBEHHbIe npasa /nbo
NoCsraloWMMM Ha Apyrve npuHaanexalwme eMy HemaTepmanbHble 61ara, a Takxe B
APYrunx cny4dasx, npeayCMOTPEHHbIX 3aKOHOM, Cy MOXET BO3/I0XKMUTb Ha HapyLUNTeNs
0643aHHOCTb AEeHEXHON KOMMNEHCALUM YyKa3aHHOro Bpeaa

OcyuwecrBnsaerca (ct. 1099-1101 MK PO):

e B JeHeXHon opmMe;

e HE3aBUCKMMO OT Moasiexallero BO3MeLLeHUo NMyLLLeCTBEHHOro Bpena;

e HE3aBUCMMO OT BUHbI NPUYNHNTENSA Bpeda, Korga spen npuymHeH

0 XXWU3HW 1 340POBbI0 rpa>kgaHMHa NCTOYHUKOB MOBbILLIEHHON OMacHOCTW;



o rpakgaHuHy B pe3ysibTaTe HE3aKOHHOIro NPMMEeHEHNsI B Ka4eCTBE Mepbl
npeceyvyeHns 3ako4YeHNe Nog CTpaxXKy Uanm noanuckn o HeBble3ae,
HE3aKOHHOI0 HaJIOXXEHNA aAMUHUCTPATUBHOIO B3bICKaHWS, B BUAE apecTa uin
ncnpaBuUTesibHbIX paboT;

o pacnpoCcTpaHeHNeM CBeAEeHMU, NMOpoYaLLMX YeCTb, JOCTOMHCTBO N AEJIOBYIO
penyTauunto;

o B UHbIX C/lyYasx, NpeayCcMOTPEHHbIX 3aKOHOM.

Cxema.l - KomneHcaumna MopanbHOro Bpena: NoHATUe, MopsaaoK oCyLeCcTB/eHns

OBBEKTbI MPABOBOI 3ALLUTHI MHCTUTYTA KOMMNEHCALLUUA MOPAJIbHOIO
BPEOA

YXU3Hb N 300pPOBbLE

OOCTONHCTBO JINYHOCTU

NIN4YHAss HENPUKOCHOBEHHOCTb

4yecTb N fobpoe nms

nenosas penytauns

HEMPUKOCHOBEHHOCTb YaCTHOW XXN3HU

IN4YHaa U ceMenHas TanHa

npaBo cBoboaHOro nepenBmxeHns sbibopa Mecta npebbiBaHNA N XUTENbCTBA
rnpaBo Ha NMs

rnpaBo aBTOPCTBa U AP.

Cxema 2 - O6beKTbl NpaBOBOW 3aWNTbl MHCTUTYTa KOMMEeHcaunun MopasibHOro Bpeaa
OCHOBAHUA KOMIMNEHCALUN MOPAJIbHOIO BPEJA

Hanmnymne crpapgaHum,

T.€. MOpPaJibHOIo Bpeda KakK nocneactena HapyweHnAa JINYHbIX HEMMYLLECTBEHHbLIX MNMPaB
nnn nocdaratTenbCTBa Ha UHble HEMaTepUalJibHblE 6nara

Hann4ymne HenpaBoMepHOro AencTBusa (be3gencremus) npninHnuTe s spenga



Hanunymne npuYnHHONM CBA3U MeXAYy HenpaBOMepPHbIM BeACTBUEM U MOPaJIbHbIM
Bpegom

BuHa npnynHuTensa sepena

Cxema 3 - OCHOBaHMA KOMMeHCcauuy MopasibHOro Bpeaa



