Copnep>xaHue:

BBepneHue

B HacTosLee BpeMsa B POCCUNCKNX Cyax HaxoanTcsa 6onbLioe KoNnM4ecTBo aen,
CBSI3aHHbIX C TpeboBaHMAMKN BO3MELLEHUS MOPaJsIbHOro Bpeaa. 9TO NMoKasbiBaeT, 4TOo
OaHHbIN NPaBOBOW MHCTUTYT npuobpeTtaeT BCce 6osblLle 3HAYEHUN B MPaBOBON XU3HU
pOCCUNCKOro obuecTsa. A Belb BCEro HECKOJIbKO AeCATUIeTUN Ha3a B Hallen cTpaHe
roCrnoAcCTBOBasa NAes 0 TOM, 4TO JINYHOCTb YesI0OBEKA HeNb3s U3MepUTb KakuMn - nnbo
OEeHEeXHbIMU U MaTepuasbHbIMU cpeacTeamMun. Mo 3ToOMy NPOCTON rpaXkAaHUH He Mor
TpeboBaTb KOMMNEHCAL MM CBOUX PU3NYECKNX NN HPABCTBEHHbIX CTpagaHun. Cenyac xe
BO3MelleHVne MOpasibHOro Bpeaa SABJAeTCs CyLeCTBEHHON rapaHTuen JINYHbIX NMpaB
rpakgaH. Ml Tak, 4To »Xe Takoe MopasbHbIn Bpea? Kakmmum cnocobamm oH Bo3MellaeTca?
Kak onpepenseTcs pasMep KoMneHcaumm? Ha 3Tm BoNpockl 1 NocTapatoCb OTBETUTL B
cBoen Kypcosoun paboTe.

He cMOTps Ha TO, 4TO AAHHbLIN NPABOBON MHCTUTYT NpuobpeTaeT Bce 6oJiblUe 3HAYEHUN
B MPABOBOW XXN3HU POCCUIACKOro obLiecTBa, OH Pa3BUT HE TakK CUJIbHO, KaK XOTenoch Obl.
B 3TOM MHCTUTYTE HET YETKUX Pa3MepoB onpeaeneHns KoMneHcaumum MopasbHOro
Bpena, B KakKux C/ly4yasx rpakjaHuH MoxxeT rnotpeboBaTh Bo3MelleHNe MPUINHEHHOIO
eMy Bpefna, Tem bonee, 4TO He BCce rpa)kaaHe PO 3HalOT CBOW NpaBa, He Y BCEX eCTb
[eHbrn Ha ONbITHOrO afBoKaTa, Aa U TO, B KOHUE cyaebHoro npouecca HeT rapaHTun,
4yTO YyesioBeky byneT Bo3MeLLEeH MOpasibHbIA Bpes.

Ha Mou B3rnsag, B Hawlen CTpaHe He yaenseTca LOJIKHOMO BHUMaHUA UHCTUTYTY
MOpaJibHOro Bpena, a Beab B KOHCTUTYUUn PO yKasaHo, 4TO: «4esioBeK, ero rnpasa u
cBoOOAbI ABMAIOTCA BbICLWIEN LLeHHOCTbto. Mpun3HaHmne, cobnogeHve n 3awmTa npas n
csBobop venoBeka n rpaxgaHnHa - 0693aHHOCTb rocygapcTBa». (CT.2). [T03TOMY, A O4eHb
HaLelCb, 4TO B AaJibHENLEeM, KaXAbl YeNoBeK, YbM NpaBa bblan ywemneHbl, CMOXeT
paccYNTbIBaTb HA BO3MeLLeHNe MOpaJsibHOro Bpea, U 4To 3aKkoHo4aTeNbCTBOM P® byneTt
yCOBEpPLWEHCTBOBAH AAaHHbIA UHCTUTYT.

XoTenocb 6bl Ha3BaTb eLle 0AHY MPUYMHY TOro, YTO A Bbibpasa MMEHHO 3Ty TeMy. Kak
NpaBuIo, CTYAEHTbI, U3y4as rpakAaHCKoe NpaBo, yAeNaoT MeHbLUEe BHUMaHNE TakuM
HebOoNbLWIMM NPaBOBbIM NHCTUTYTaM KakK MOpasibHbIA Bpen 1 BbibMpaloT B KavecTBe

OCHOBHbIX 06BEKTOB N3YHEHUA NHCTUTYTbI OPUANYECKMX NNL, MpaBa COBCTBEHHOCTU n



apyrue. Mo aToMy B 31O paboTe 4 xoTeNa nokasaTb, YTO MOpPasibHbI Bpen, yC0BUSA ero
BO3MELLEHNA ABNAIOTCA HE MEHEEe NHTepPeCHbIMU, YeM, Hanpumep, OCHOBaHUS
npuobpeTeHns npaBa COBCTBEHHOCTN NN NMPABOCNOCOOHOCTU OPUANYECKNX NNLL.

O6bI4HO B y4eOHMKAX rpa’kAaHCKOro npaBa AaeTcsa TO/IbKO onpeaeneHne MopaabHOro
Bpeda 1 ycJIoBUS ero Bo3MelleHns. 9 cHnTato, YTO HY)KHO pacluMpUTb AaHHble
N3JI0XKEHUSA 3TON TeMbl. A UMEHHO:

Heobxoanmo paccMOTpPETb UCTOPUNIO BOSHNKHOBEHUA U Pa3BUTNA MHCTUNTYTa
BO3MeLleHNA MOpPaJibHOIo Bpena B pOCCVIVICKOM npaee, TO €CTb onpeneyinTtb, Koraa
BO3HUK/IN (N Kakune) ncTopmnydeckmne npengnocCbilJikKn ond 3aKperJieHnd NoHATUA
MOpPaJibHOIo Bpeaa B 3aKOHOA4ATENIbCTBE, NnpocneanTb U3IMEHEHNA €ro Coaep>XaHnA B
3aBNCUMOCTU OT CMEeHbl NCTOPUNYECKKNX 3MOX.

HeobxoO4MMO AaTb XapPaKTEPUCTUKY 3TOMY MHCTUTYTY B COBPEMEHHOM POCCUIACKOM
3aKOHOLAaTeNbCTBE, TO €CTb ONPeaAesnTb, Kak MOHMMAETCs MOpPaJibHbIA Bpea
3aKoHoZaTesieM B HACTOsILLEEe BPEMS; KaK ero ToJIKyeT cyaebHas npakTuKa; Kakume
HOPMbl BXOOAT B 3TOT NPAaBOBON MHCTUTYT; Kakne CyLecTBYOT cnocobbl KOMNeHcaumnm
MOpasibHOro BpeAa; Kak npegslaraeT onpeaensTb pa3Mep KOMMeHcaunm 3akKkoHoaaTe b.

MMeeT CMbIC/1 06paTUTb BHMMaHME Ha TO, KaK peLlatoTCs BONPOChl KOMMNeHcauumn
MopanbHoro Bpena Eeponenickum Cyoom rno rnpaBam 4enoBeEKa.

Nasa 1. BO3HUKHOBEeHUE U pa3BUTUE UHCTUTYTA
BO3MeLUueHUss MopasnbHOro epeana B PocCMMCKOM npaBe

MoHaTHe MOpasnbHOro Bpeaa

Mpownoe Poccmn He faeT OCHOBaHUA AyMaTb, OyATO YacTHbIe Anua Moram gobmeaTbhCs
B Cy[aX BO3MELLEHME 0QHOr0 INLLIb UMYLLLECTBEHHOro Bpeaa. YOuUncTeo, yeeybe, 06uabl C
NABHWX MOp AaBasiv NOTEPMEBLUEMY NPABO UCKaTb B CBOI MNOJIb3y AEHEXHbIe
BO3Harpa>kaeHuns C NpaBOHaPYLUNTENS, KOTOPOE Masio - NoMasly BbITECHA0 0bblval
JIN4HOW pacnpaBbl C HUM CO CTOPOHbI MOTEPMNEBLUEro UM POACTBEHHUKOB. pun
NMYLLIECTBEHHbIX HapPYLUEHMAX NONIArajloCb KPOMe BO3MELLEHUS MMYLLECTBEHHOIO
yuwiepba, ocobeHHO AeHe)xHOoe BO3HarpakaeHume «3a obuay». Obnaga noHnmanachb B
CaMOM LLUMPOKOM 3HAYEHUN, HE TONIbKO KaK HapYLUEHME INYHbIX NpaB, HO 1 Kak rpyboe
BTOPXXEHNE B HYXKYI0 UMYLLLECTBEHHYI0 cpepy. C Te4eHnemM BPEMEHU, KOraa Havana
YyCUNMBATbCS LeHTpasibHas rocyAapcTBeHHas BAaCTb, FOCYy4apCTBO CTPEMUIIOCH K TOMY,



4TOObI B3ATb B CBOM PYKW 3aLUNTY HYeCTU CBOMX FpakKAaH 1 Co3[aBasio YroJsloBHblE
Haka3aHusa ona ockopbutenein. NpenocTaBnsas YHaCTHYO KOMMNeHcauuio 3a
NMyLLEeCTBEHHbIN Bpen noTepnesLllemMy, 3a BCAKNIA MHOW Bped rocynapcTeo TpeboBano
y[O0BJIETBOPEHNA CaMO CHa4vasa B JiMLe KHA35, B3bICKMBAKOLLEro 3a obnabl JeHexxHoe
BO3Harpa>kgeHue B CBOIO MNoJib3y, a NOTOM B JinLe rocyapCTBEHHOW BEPXOBHOW BJlaCTw,
HanarasLwen Ha obnavymka pasHble yCsioBHble Kapbl. OA4HAKO U 30ecb AaBasna cebs
4yBCTBOBaTb XXMBYLLAA B Hapo4e naes 4aCcTHOro BO3HarpaxkaeHus. YaoxXeHune, Kak n
npexxHne 3akoHoaaTesibHble aKTbl, BO3Harpa)kaaeT rnortepresLlero 3a c4eT BUHOBHOIO
MO U3BECTHbIM (PUKCUPOBAHHLIM KPUTEPUAM, @ KOrga KpUTepus HeT, NPAMO yKa3biBaeT
cymmy becyecTus. Npn BO3MELLEHNN UMYLLLECTBEHHOr 0 (HemmyLecTBeHHOro) yuepba
3aKoHopaTesb NpeanucbiBaeT PyKOBOACTBOBATLCA onpenesieHHbIMN CyMMaMu, He laBas
CyAbe rnpaBa KOHKpeTu3npoBaTb pa3Mep yuepba. Ceoa rpaxAaHCKUX 3aKOHOB OTpa3ni
B cebe BAMSAHME PYCCKUX UCTOPUYECKNX HaYal No 3TOMYy npegmeTy 1 NpuHUUMbI
3anafHoEeBpPONemncKoro npasa o Bo3MelleHUn spea. Npegycmatpusas Bpen oT AeAHUN
NPecTynHbIX U He NPeCTYMNHbIX, OH YNOMUHAaET Be3fe «0 Bpefe N ybbITkax», 4YTO Kak
OyOTO OTKpbIBAET NPOCTOP OT NOHUMaHUA «Bpefa» He TOJIbKO KaK SKOHOMNYECKOro, HO
N KaK He X039NCTBEeHHOro. B cooTBeTCcTBUM CO CT. 693 n. 1 NK: «cya nonkeH 6bl gaBaTb
«y[OBNEeTBOPEHME N BO3HarpakaeHue» rnoteprieslieMy BCAKUNA Bped N NPUTOM He
TOJ/IbKO OT HernpaBoOMepPHbIX 4EeNCTBUW, HO U OT HEUCTMOJIHEHNS AOrOBOPOB U
obs3aTenbCcTB». [1IpM 3TOM NPU3HaBasIOCh LUMPOKOE CyAencKoe ycMoTpeHue B
Ha3Ha4YeHUn CyMMbl BO3Harpa>kaeHus 3a spen n ybbITKM BO MHOIMMX Cly4vasX.

BriepBble BO3MOXXHOCTb BO3MeLLeHUA MOpasibHOro Bpesa B MaTepuasibHOM Buae
(mneHe>xHOM BbipakeHunmn) bbina yctaHosneHa 3akoHoM CCCP ot 12 uioHda 1990 roga "O
nevyaTn n gpyrmux cpencreax MaccoBon nHgopmaummn". B ctatbe 39 6b110 yKa3aHo:
"MopasibHbIN (HEMMYLLECTBEHHbIV) Bpen, NMPUYNHEHHbIN FpaKa4aHNUHY B pe3ysibTaTe
pacnpocTpaHeHns cpeacTBOM MacCoBOW MHOPMAL MM HE COOTBETCTBYIOLLUX
ODEeNCTBUTENIbHOCTU CBEeAEHUN, 3a4eBaloWnX YeCTb N JOCTOUHCTBO rpa>kgaHnHa nmbo
MPUYNHUBLLUNX EMY MHON HEMMYLLECTBEHHbIN ylep6, BO3MeELLaeTCs No peleHnto cyaa
CpencTBOM MacCOBOMN MHGOPMaLUKMK, @ TakKXXe BUHOBHbIMU OOJIKHOCTHLIMWU SINLAMU U
rpaxgaHamu. Pasmep Bo3MeLLleHNA MOpaJibHOro (HeMMyLLLeCTBEHHOI0) Bpena B
OEeHEe)XHOM Bbipa)keHun onpegenseTca cygom”.

B nocnenywouwme, rogsl npaso TpeboBaTb BO3MeLLEeHNS MOpasibHOro Bpeaa, 6b1s10
npefycMoTpeHo pPAAOM HOPMATMBHbIX aKTOB. 34eCb, B NepBYIO o4epenb crenyetT
oTMeTUTb OCHOBbI FpaXkAaHCKOro 3akoHogaTenbcTBa Coto3a CCP n pecnybnuk (Ha
TeppuTtopumn Poccmnckon denepaunm oHM OenCcTBYOT € 3 aBrycta 1992 roga) v 4acTb
rnepsyto pa>xagaHCKoOro kogekca PO (BeseneHa B gencrteme ¢ 1 aHBapsa 1995 roaa).



YynTbiBas MHOroobpa3mne 3akoHoO4aTe/IbHbIX aKTOB, PEryJIMPYOLLNX OTHOLLEHWS,
CBfi3aHHbIe C MPUYNHEHNEM MOPaAJIbHOroO Bpeaa, Ppa3/InyHble CPOKU BBEAEHUNSA NX B
nencteue, MNneHym BepxoBHoro cyna Poccunckonm ®epepaumnm cHen HeobxoanmbiM AaThb
psaa pasbacHeHun (MocTtaHoBneHme oT 20 aekabps 1994 roga N 10):

1. Mog MopanbHbLIM BpegoM NOHNUMAOTCHA HPaBCTBEHHbIE UN (DU3NYECKUE CTpadaHms,
NMPUYNHEHHbIe gencTemamm (besgencTemem), NocaraoWmMMmM HemaTepmanbHble 6iara
(>XMN3Hb, 300pOBbLE, LOCTOUHCTBO JINYHOCTN) NN HAPYLUAOLWNMUN €ro JINYHbIe
HeMMyLLeCcTBeHHble npaBa (NpaBo aBTopcTBa) MO0 HapyLaloWUMN UMYLLLECTBEHHbIE
rnpasa rpakgaHuHa.

MopasibHbI Bpes MOXKET 3aKJ1I04aTbCA B HPABCTBEHHbIX NepeXXnBaHUAX B CBSA3U C
notepen poACTBEHHUKOB, HEBO3MOXXHOCTbIO NPOAOJIKaTb aKTUBHYO 0OLLECTBEHHYIO
XXN3Hb, NoTepen paboTbl, packpblTUEeM ceMenHOW, BpayebHOoM TaHbl NN INLLEeHNneM
Kakmnx-nmbo npas, pusnydeckon 60sbto, CBA3aHHON C NPUYNHEHHBIM YBEYbEM, NHbBIM
noBpexaeHnem 300poBbs NMbO B CBA3M € 3aboneBaHmneM, NepeHeCceHHbIM B pe3yJibTaTe
HPaBCTBEHHbIX CTpagaHun, u ap.

Mpn 3TOM HeobxoaMMO yunTbiBaTb caeaytouiee: cT. 131 OCHOB rpa>K4aHCKOro
3aKOHOoOaTeNnbLCTBa Oblsla yCTaHOBJ/IEHA OTBETCTBEHHOCTb 3a MOpaJibHLIN Bpea,
MPUYNHEHHbIA FPpaXkKAaHWUHY HENPABOMEPHbLIMU OENCTBUAMMN, U TOrAa, KOrga B 3aKoHe
HeT cneunanbHOro yKka3aHus Ha BO3MOXXHOCTb ero komrneHcauuun. Ctatoeen 151 'K PO
3TO NMPaBWUI0 COXPaHEHO NNLWb ONA CydYaeB NMPUYNHEHNA rpa>kaaHnHy MOpasibHOro
Bpeda OeNCcTBUAMU, HapyLLAKWNUMN ero NNYHble HEMMYLLLECTBEHHbIE NpaBa nmbo
nocsiraloWnMmM Ha NpMHagnexxawme rpa>KgaHnHy gpyrme HemaTepuasabHble bnara. Bo
BCEX OPYrnMX OTHOLIEHUAX KOMMNEeHcaunsa MOpaJibHOro Bpena MoXXeT MMeTb MecTo,
TONIbKO ec/iv 06 3TOM yKa3aHO B 3aKOHe.

2. B OcHOoBax rpa>gaHCcKoro 3akoHogatesibctea, B K P® 1 opyrnx 3akoHogaTesIbHbIX
aKTax o4HUM 13 obsA3aTesibHbIX OCHOBAHNI OTBETCTBEHHOCTW 3a NMPUYMHEHNE
MOpaJibHOro Bpefa sBNseTcsa BMHa 0bmnaymKa. ITO NMoJsIoXKEHNE NMPUMEHSAETCA N K
OTHOLUEHUAM, BO3HUKAKLWUM Npn NMPUYNHEHNN Bpeda JIMYHOCTN WK UMYLLEeCTBY
rpa>xgaaHnMHa UCTOYHNKOM MNOBbLILLEHHOMN OMNACHOCTK, Blagesel, KOTOPoro Bo3MellaeT
NMYLLLECTBEHHbLIN Bpen, Kak N3BeCcTHO, 6e3 BMHbI, KpOME C/ly4aeB, Korga Bpen BO3HUK
BC/IeACTBME HENPEOLOJSIMMON CUJIbI UIN YMbICNa noTepnesLero (cT. 128 OcHos
rpa>kgaHCcKoro 3akoHogatenbcTBa). lNockonbky cT. 131 OCHOB, B KOTOPOW FOBOPUTCSH O
BO3MeLLEeHNUN MOpaJsibHOro Bpea no rnpuHUMny BUHbI, ABISAETCA N0 OTHOLWEHUO K CT. 128
OcCHOB crneumanbHON HOPMON, MOCTOJIbKY NPU peLleHnmn Bonpoca 06 oTBETCTBEHHOCTM
B/lagesibLla NCTOYHMKA MNOBbILLEHHON OMACHOCTM 3a NMPUYNHEHHbIN MOpPaJibHbIN Bpes,



HY>XHO PYKOBOACTBOBATbLCSA MMEHHO €lo.

MNo3ToMy nNpu pacCMOTPEHUU Aefa 0 BO3MeLLeHNU Bpea, NPUYNHEHHOr 0 rpaKAaHUHY
NCTOYHWUKOM MOBbILLIEHHOW ONacHOCTW (HanpuMep, B pe3dysbTaTe Hae3fda aBTomobuns),
ero TpeboBaHuMe 0 BO3MeLLeHUN Bpeaa, MPUYNHEHHOI O NoBpeXAeHNneM 340P0BbSA U
nMyLlecTBa, NOANEXUT YyA0BNETBOPEHUNIO HE3ABUCMMO OT TOr0, BAHOBEH WU HET
Bnagesiey, NCTOYHMKA MOBbILLIEHHOW 0NAaCcHOCTU UM L0, OCyLLeCcTBAsOLLLEee ero
aKcnyaTauuto (HanpuMmep, BoanTenbs asToMmobunsa), B npudnHeHnn speda (Kpome ero
NPUYNHEHNSA BCNeOCTBNE HEeNnpeoaoMMOn CUJlbl K yMblCa rnoTepneswero). OgHako
TpeboBaHMe 0 BO3MELLEHUN MOPAJSIbHOrO Bpeda B Takon CcUTyaumm MoxeT ObiTb
yOO0BNETBOPEHO INLLUb MPU HANNYUN NX BUHBI.

Taknm obpa3om, Npmn Haesge aBToMoOMAA Ha YesloBeKa MOpasibHbIN Bped MOXKeT ObiTb
BO3MeLleH, eC/in eCTb BUHA BOAUTENA UKW Brafesbla UCTOYHNKA MOBbILLEHHOMN
oMacHoCTK, a Bped MMyLLeCcTBY U 340pOBbIO Newexona dbynet Bo3MeLleH He3aBUCUMO OT
NX BUHBI.

OOHaKo 13 3TOro NpaBuia ecTb Ucka4veHme. 24 nekabpsa 1992 rona BepxoBHbIM
CoBeToM P® Obiin NPpUHATLI 1 BBeAEHbI B AencTeue ¢ 1 nekabps lNpaBunna Bo3MeLeHUS
paboTogatenamMmu epena, NPMYNHEHHOro paboTHMKaM yBedbeM, NpodeCcCnoHaIbHbIM
3aboneBaHnem nMbO MHLIM MOBPEXXAEHNEM 300POBbS, CBA3aHHbLIM C UCMOJIHEHNEM UMK
TPYAOBbIX 06A93aHHOCTEN.

B cTtaTbe 8 NpaBnn yKasaHo, 4TO OOHMM U3 BUOOB BO3MELLEHNSA Bpena ABNAeTCS
BO3MelleHne MopasibHOro Bpeaa. 9TO MoJI0XKEeHNEe pa3BmBaeTca B CT. 25 Mpasun,
corsacHo kotopoun pabotonaTtenb 0693aH BO3MECTUTb NOoTeprnesLlemMy, NOJy4YMBLUEMY
TpyLoOBOE yBe4Ybe, MOpPasibHbIN Bpen, B AEHEXHOW UK MHOW MaTepuanbHon hopmMe, a
Tak>Xe B CT. 30 NMpaBwun, B COOTBETCTBUN, C KOTOopon paboTomaTtens 0653aH BO3MECTUTb
MOpaJibHbIN Bpen ceMbe, MoTepsBLUEeN KOPpMUbLA BC/IeACTBME TPYAOBOro YBEYbA.

3. Tak Kak BOMNpPOChbl KOMMNEHCaL N MOPasibHOro Bpeaa B chepe rparKgaHCKNX
NPaBOOTHOLUEHUI PETYINPYIOTCA PSAOM 3aKOHOOATENbHbLIX aKTOB, BaXKHOE 3Ha4yeHune
nMeeT OaTa BBEAEHUS TaKOro akTa B eNCTBME, MOCKOJIbKY Ha NMpaBoHapyLUeHus,
BO3HUKLUME 00 BBEAEHUS B ENCTBME KOHKPETHOIr0 akTa, ero HOpMbl PacnpoCTPaHATLCA
He MOryT.

HopMbl 0 BO3MeLLeH MOpasibHOro Bpeaa - 3TO yCTaHOBJIEHUE HOBOro B1uaa
rpa>4aHCKO-NPaBOBOMN OTBETCTBEHHOCTW 3a COBEPLUEHHOE MPUYNHUTENEM Bpea
nesHne, a oTBETCTBEHHOCTb 3a NPOTMBOMNpPaBHOE AesiHMe, No obuieMy npasuy,
onpenensieTcs 3aKOHOM, AENCTBYOLWMM BO BPEMS COBEPLLUEHUS 3TOr0 AeSHUSA; 3aKOH,



YCUJINBAIOLLMIA OTBETCTBEHHOCTb, 0OPAaTHOM CUJIbl UMETb HE MOXKET.

Ncxopa ns atoro, NneHym BepxoBHoro cyga P® B n. 35 Ha3BaHHOrO Bbllle
NMocTaHoBieHUA OT 28 anpens 1994 roga pasbsacHU: "MopanbHbIn Bpen, NPUYNHEHHbIV
rpaXk4aHMHy, NOLJIEXXNT BO3MELLEHWUIO, €CJIN HeCHaCTHbIN C/ly4an nMmen MmecTo nocne 3
aBrycta 1992 roga, NockoabKy 00 BBeaeHus B aencteme OCHOB Fpa>k4aHCKOro
3akoHopaTenbcTBa Coto3a CCP n pecnybnmK yKasaHHbIN BUL UMYLLECTBEHHON
OTBETCTBEHHOCTW AN C/ly4YaeB NPUYNHEHNSA Bpeda 340P0Bbio He bBbin NnpeaycMoTpeH" . [1]

ITOT NPUHUKMN OENCTBYET M B MHbIX OTHOLWIEHMAX MO BO3MeLLeHno Bpeaa. Ecnn
MOpaJibHbIA Bpes NPUYMHEH 00 BBeAEHUSA B eNCTBNE 3aKOHOL4ATes/IbHOro akTa,
npegycMaTpuBatloLWero npaso NoTepnesLUIero Ha ero KoMneHcauuto, TpeboBaHMs ncTua
He nognexxaT yAO0BJEeTBOPEHUIO, B TOM YUCAE N TOrA4a, Korga ucrew nocae BCTynaeHuns
3TOr0 akTa B 3aKOHHYIO CUJTy UCMbITbIBAaeT HPAaBCTBEHHbIE UM (PU3NYECKME CTpadaHns,
NOCKOJIbKY Ha BpeMS NPUYNHEHNSA Bpeda TakKOW BU OTBETCTBEHHOCTU He 6bin
yCTaHOBMEH 1 no obwemy npasuiy EeNCTBUS 3aKOHa BO BPpeMEHW 3aKOH, YCUIMBAIOLW N
OTBETCTBEHHOCTb MO CPAaBHEHUIO C 4ENCTBOBAaBLUMM Ha BpeMs COBEpLUEeHUS
NPOTUBOMPABHbIX OENCTBUN, HE MOXXET nmMeTb obpaTHoOWM cunbl (N. 1 cT. 54 KoHCTUTYuUUNn
Poccnmnckon ®epepaunn).[2]

3necb cneapyet 06paTUTb BHMMaHMe Ha n. 6 MNocTtaHoBneHus MNneHyma BepxoBHOro cyaa
P® ot 20 nekabps 1994 rona, roe Hapsaay CO CKa3aHHbIM Bbllle OTMEYEHO0, YTO B
C/lyqasax, Korga npoTmeonpaBHble AencTeuA (beznencrTeme) oTBeTHMKA, MPUYNHSOLWME
NCTLY HPaBCTBEHHbIE WIN (pu3nyeckme cTpagaHunsa, Havyaaucb A0 BCTYMNJIEHUS B CUTY
3aKOHa, YCTAaHOBMBLUEro OTBETCTBEHHOCTb 3a NPUYMHEHME MOpPaJIbHOro Bpena, u
NMPOAO0JIXKAOTCA NOC/ie BBEAEHNSA 3aKOHa B AENCTBME, MOPaJibHbIN Bpen NoaNexXnTt
KoMmneHcauunun.[3] UHbIMK cnoBamun, ecnv NpuUYnHa, Bbi3BaBLUAA MOpasibHbIM Bpen, He
yCTpaHeHa [0 BBeLeHNS 3aKOoHa B AeNCTBUe, CO AHSA ero BBeeHns y NCTUa BO3HUKaeT
rnpaso Ha BO3MelleHne Bpea.

4. Ha npakTuKe BO3HMK BOMPOC: A0OMNYCTUMO /I BO3MeLLeHne MopasibHOro Bpeaa, ecnu
ONs AaHHbIX NMPABOOTHOLLEHUA 3TO 3aKOHOM MPSAMO HE NpenyCcMOTPEHO?

Cynabl Mo-pa3HOMYy pellasin AaHHble CNopbl, Yalle rnosiaras, 4To BO3MeLleHe MoOpaJibHOro
BpeLa BO3MOXXHO TOJIbKO TOrga, Kkorga 3To npsaMo npefgycMoTpeHo 3aKkoHoM. Hanpumep,
CyObl OTKa3biBa M B BO3MeELLEeHNN MOPaJibHOro Bpeda no AesiaMm 0 BOCCTAaHOBJIEHUW Ha
paboTe (Npn NpM3HaHUKN YBOJIbHEHUS HE3AKOHHbLIM), NCX0asa U3 Toro, 4to K30T PO
Takoro npasa paboTHMKaM He npefocTaBaseT. BepxoBHbIn cyn PO Takyto MO3nLUUIO He
pa3gesnni n pasbAaCHWUI, 4YTO OTCYTCTBME B 3aKOHOLATEJ/IbHOM aKTe NMPsSAMOro ykasaHus



Ha BO3MOXXHOCTb KOMMNeHCauunnm npn4NHeHHbIX HpaBCTBEHHbIX NJIN CpVI3VI‘-I€CKI/IX
CTpa,u,aan7| MO KOHKPEeTHbLIM MPaBOOTHOLWLEHNAM HEe BCera O3Ha4aeT, 4TO I'IOTGpI'IGBLIJVIVI
He UMeET lMpaBa Ha BO3MeLleHNE MOPaJibHOIo Bpeaa.

CornacHo n. 3 cT. 1 OCHOB rpa)k[laHCKOro 3aKOHO4AaTEe/IbCTBA HOPMbI FPaXkAaHCKOro
3aKOHOAATeNbCTBA NPUMEHSAIOTCS B PEryamMpoBaHnn TPYAOBbIX MPaBOOTHOLLEHM, Korga
3TW OTHOLLUEHUNS He YyperynmpoBaHbl TPYAO0BbIM 3aKOHOAATENbCTBOM. [TOCKOJIbKY
OTHOLLEHNS Mo BO3MELLEHMIO MOPaAJIbHOrO BpeAa TPYAOBbIM 3aKOHO4ATEIbCTBOM He
peryanpytoTcs, Npyu peleHn Bonpoca 0 ero Bo3MeLLLeHnn cyielyeT pyKOBOACTBOBATLCS
COOTBETCTBYOLWMMN HOPMaMUN IpakKaaHCKOro 3akoHoAaTebCTBa.

B yacTHoCTK, cyn BnpaBe 0653aTb paboTogaTens KOMMNEHCUPOBATbL NPUYNHEHHbIE
PAabOTHUKY HPABCTBEHHbIE, PU3NYECKNE CTPAOAHUS B CBA3M C HE3AKOHHbIM
YBOJIbHEHWEM, NEepeBOAOM Ha Apyryto paboTy, HEOOOCHOBAHHbLIM MPUMEHEHNEM
AVNCLUUMIMHAPHOIO B3bICKaHMS, 0TKA30M B NepeBoe Ha ApYyryto paboTy B COOTBETCTBUN
C MEONLNHCKMMMN pEKOMEHAALUNAMN U T.1.

CkKa3aHHoOe NPMMEeHNUMO N K TPYLAOBbIM OTHOLUEHNAM, BO3HUKLWKUM nocne 1 aHBapsa 1995
rofa, Tak Kak ykasaHHbIMW HE3aKOHHbIMU AencTBusaMn pabotogaTtensa HapyLlaroTCca
JINYHbIE HENMYLLIECTBEHHbIE NpaBa paboTHMKa N apyrme HemaTepuanbHblie bnara (CT.
151 K PO).

5. BoNbLUYO C/IOXKHOCTb NpeacTaBdeT onpenesieHne pasMepoB AeHEeXHbIX CYyMM,
KOTOpble noaJsie)xxaT B3bICKaHMIO B BO3MELLLEHME MOpaibHOro Bpefa. Npobnema coctonT B
TOM, YTO 3aKOH KaKunX-nnmbo KpuTepmnes, N0 KOTOPbLIM ONpenensainTCcs 3TN pa3Mepsbl, He
COLEepXWUT, Nepenasas peLleHre 3TOro Bonpoca LesJinkoM Ha yCMOTpeHue cyna. Het
npsmMoro oteeTa u B [NocTaHoBneHUn NneHyma BepxoBHoro cyga P® ot 20 aekabpsa 1994
rofa. 3TO CBSA3aHO C TeM, 4YTO AaTb NPUrOA4HbIA Ha BCE CAy4aun XU3HU peLenT, B
npUHLUWMNe HEBO3MOXXHO. NMognexawasa B3bICKaHNIO CyMMa 3aBUCUT OT MHOINX
KOHKPETHbIX 0BCTOATENbCTB, KOTOPbIE A0/IKHbI ObITb OLLEHEHbI N YY4TEHbI CYyA0M.

Hanpumep, B n. 36 MNMNocTtaHoBneHna NneHyma BepxoBHoro cyana P® ot 28 anpens 1994
rofa AaHbl NPUMEpPHbIe pa3bsAcHeHUA 06 onpefeneHnn pasMmepa Bo3MeLLEHNS
MOpaJibHOro Bpeda, NPMYNHEHHOr 0 NoBpexxaeHnem 300posbs. OH onpefenseTca cyaom
ncxons U3 CTeneHm TAXKeCTU TPaBMbl, NHOMO MNOBPEXAEeHNSA 300p0BbS, OPYrUX
06CcTOATENLCTB, CBNAETENbCTBYIOLMX O MepeHeCceHHbIX NoTepneBWwnM pusn4ecknx um
HPABCTBEHHbIX CTPafaHUAX, @ TaKXe C y4eTOM UMYLLLECTBEHHOI0 NONOXKeHUA obuavmka
Bpena, CTerneHn BUHbI CaMOro noTepnesLlero n opyrnx KOHKPEeTHbIX 06CToATeNbCTB.
OueHuBas CTpadaHUg NoTepnesLllIero, Hago y4YUTbIBaTb HE TOJIbKO T€, KOTOPbIE OH YXXe



nepeHec, HO N Te, KOTOPbIE OH CO BCEN 04eBUAHOCTbIO ByaeT nepeHoCcnTb B Byaywiem
(HanpuMep, yTpaTa KOHEYHOCTEN MOXXET MOBJIeYb OC/IOXKHEHUS B JINYHOWN XXU3HMN,
NuLeHne BO3MOXXHOCTN paboTaTb No cBoen npodeccuun, MoryT BO3SHUKHYTb Npobnemsl,
nopoXkaatoLime MopasibHble TPaBMbl).

Mo oenam o BO3MeLLEeHUU MOpPaJIbHOro Bpeaa, CBA3aHHOMO C NMoBpeXXaeHnemM nmyLlecTsa
norTepneBwero, Tak >Xe Kak 1 C noppexxgeHnem ero 3aopoBbs, MOXeT ObITb y4TeHOo
nMmyLlectBeHHOE MnoJioXxXKeHnme npninHnTesid spena.

MNAeHyM Tak>Xe pa3bACHWI, 4TO MPU pacCMOTPEHNN TpeboBaHMN 0O KOMMeHcauun
MPUYNHEHHOr 0 rpa>kgaHnHy MOpaJibHOro Bpena HeobxoanMMo y4nTbiBaTh, YTO MO
MPaBOOTHOLUEHUAM, BO3HUKLLKM nocsie 3 aBrycTta 1992 roga, KomrneHcauus
onpenenseTcsa CyaoM B AEHEXHOW UIn NMHOM MaTepuasibHon hopMe, a no
NMPaBOOTHOLLUEHNSAM, BO3HUKLIMM nocne 1 aHBapda 1995 rona, - TONIbKO B AEeHEXXHOW
dopmMe, He3aBMCMMO OT NnoaJiexkallero BoO3MeLLEeHNI0 MMYLLLeCTBEHHOro Bpeaa.

6. Ha TpeboBaHNsA 0 KOMMeHcaunm MopasabHOro Bpeaa NCKoBas 4aBHOCTb He
pacnpoCcTpaHAeTCs, MOCKOJIbKY OHU BbITEKAIOT N3 HApPYLUEHUSA INYHbIX
HEeMMYLLECTBEHHbIX MPaB N ApPYyrmx HemaTepuanbHbix 6nar (n. 2 cT. 43 OcHoB
rpa>k0aHCKOro 3akoHoAaTesNIbCTBa - MO NPAaBOOTHOLWEHNSAM, BOSHUKLINM rocsie 3 aBrycrta
1992 roga, n. 1 cT. 208 NK PO (4acTb nepsasd) - N0 NPaBOOTHOLWEHUAM, BO3HUKLLNM
nocne 1 aHuBapsa 1995 rona)[4]

CtaTtbsa 151 K onpenenseT MopasibHbIA Bpen Mo CyLecTBY Tak e, Kak 1 OCHOBbI
rpaXkK4aHCKOro 3akoHogaTtesibcTBa 1991; a UMEHHO KakK NpUYNHEeHne rpakgjaHuHy
hU3NYEeCKNX NN HPaBCTBEHHbIX CTpagaHuin. bonee pa3sepHyTOe onpefesieHne NoHATUSA
«MopasnbHbIn Bpen» nan Nnenym BepxosHoro Cyna P® B noctaHoBNeHUM OT 20 nekabps
1994 ropna Ne10 «HekoTopble BOMNPOChl MPUMEHEHNS 3aKOHO4aTe/IbCTBa O KOMMNeHcaLuuu
MOpaJibHOro Bpeaa»:

«[log MopasibHbIM BPeAOM MOHUMAKTCHA HPABCTBEHHbIE NN (PU3nYeckne cTpagaHums,
NMPUYNHEHHbIe agencTemamm (besgencTemem), NOCAraloWMMM Ha NpUHaanexauimne
rpa>ka4aHWHY OT POXKOEHUSA UK B CUY 3aKOHa HeMaTepuanbHble 6nara (XKn3Hb,
30p0OBbe, AOCTOMHCTBO JINYHOCTK, AesoBas penyTauns, HEMPUKOCHOBEHHOCTb YaCTHOM
XXU3HW, INYHAA N ceMenHasa TalHa 1 T. N.) WiINn HapyLwawnMn ero JInYHble
HenmmyLlecTBeHHbIE NpaBa (NpaBo Ha NOJIb30BaHME CBOMM MMEHEM, NMpaBoO aBTOPCTBa U
Apyrve HemmyLleCTBEHHbIE NMpaBa B COOTBETCTBMM C 3aKOHOM 06 oxpaHe npaB Ha
pe3ysibTaTbl UHTENNEKTYaIbHON AeATEeNbHOCTN) NM6O HapyLLaLWMMN UMY LLLECTBEHHbIE
npaBa rpa>kaaHuHa.



MopasnbHbIN Bped, B HaCTHOCTU, MOXKET 3aKJ/1l04aTbCH B HPABCTBEHHbLIX NepeXmBaHNSAX B
CBSA3M C NoTepen pOACTBEHHNKOB, HEBO3MOXXHOCTbIO MPOA0/IXKATb aKTUBHYIO
06LEeCTBEHHYIO XXWN3Hb, NOTepen paboTbl, pPaCKPbITUEM CEMENHON, Bpa4ebHON TalHblI,
pacnpocTpaHeHNEM He COOTBETCTBYOLWNX AENCTBUTENBHOCTU CBEAEHWN, 3a4eBalOLWNX
4eCTb, AOCTOUHCTBO MW AEOBYIO penyTauna rpa>kgaHnHa, BpPEMEHHbIM OrpaHU4YeHneMm
NNn nueHneM Kakux - nmbo npas, pusnyeckon 60nbto, CBA3aHHON C NPUYNHEHHBIM
yBeYbeM, NHbIM MOBpPEeXAeHNeM 300p0BbsA NM1Mb6o B CBA3M C 3abosieBaHMEM,
rnepeHeceHHbIM B pe3yJibTaTe HPABCTBEHHbIX CTpadaHnnl n gp.». (n. 2)

OnpepeneHne MopasibHOroO Bpeda Kak cTpafaHue 3acsy>KmnsaeT BHUMaHue. ACHOo, 4TO B
CTpafaHuax (P3NYeCKnxX M HpaBCTBEHHbIX) Bblpa)KaeTCa peakLums Ha
HenpaBOMeEpHble AENCTBUS, BNeKyLme 3a cobonn N3MEeHEHUSA COCTOAHMSA 300P0BbA.
300poBbe onpepenseTcs B Nnpeambyne yctasa BcemnpHon opraHmsaumm
3[paBOOXPAHEHNA KaK «COCTOSAHME MOJIHOIO PU3N4ECKOro, LYXOBHOIoO MU COLMANIbHOIrO
B6narononyyuve, a He TOJIbKO OTCYTCTBUE Bone3Hen u pusnyeckmnx gedeKToB», a
KoHcTuTyumnen PO 300poBbe NpM3HaAeTCa OA4HUM U3 HeMaTepuanabHbiX bnar,
NPUHaANeXXalmnx 4esioBeKY OT POXKAEHMS.

CnepoBaTesibHO, KOMMNeHcaumsa byneT noasiexxaTb MopasibHbIN Bpen, 3aKYEHHbIN KakK
B 6eCCnopHOM yxXyALEHNN COCTOAHUSA 340p0Bbs (Hanpumep, obocTpeHne 6onesHun,
rMNePTOHNYECKNN KPU3), TaK N B IMOLMOHAILHOM Hanps>XeHUn, NepexnBaHusX,
CBSA3@HHbIX C PE3KUM N3MeHeHneM 0b6CToATeNbCTB, YYBCTBOM COOCTBEHHON HEHY>XHOCTW.

Bonee C/oXXHbIM ABNSAETCA BOMPOC, KOMY UMEHHO MOPaJibHbIN Bpel MOXXET ObiThb
NPUYNHEH: TOJIbKO FPa)KAaHUHY UM TakK »Xe lopuanvyeckomy auuy.

N3 onpepneneHna mopasbHOro Bpena MoxeT ObITb CAeNlaH BbIBO, YTO, MOPasibHbIN Bpes,
MOXeT ObITb NPUYNHEH TONBKO husnyeckomy nmuy. OagHako B €T. 152 TK,
npefgycmaTpuBatloLlen 3aWwmnTy 4ecTu, LOCTOMHCTBA U AesI0BOW penyTauun, cKkasaHo, 4To
npaBwuio O 3allMTe OeN0BOWN penyTaunun rpaxgaHnHa, CobCTBEHHO NMPUMEHSAIOTCA U K
3alWmMTe AenoBOoW penyTauun topuandyeckoro nuua. B yncne atnx npasun
npenycMoTpeHbl He TOJIbKO BO3MeLleHne yObITKOB, HO 1 KOMMeHcauusa MopasibHOro
Bpena. Onupascb Ha 3Tu nNpennoxeHusd, NneHym BepxosHoro Cyna P® B nocTaHOB/IEHUN
oT 20 nekabps 1994 roga Ne1l0 pa3bsACHWUI, 4TO NPaBUJIO Peryampytoline KoMneHcauuto
MOpaJibHOro Bpena B CBA3M C pacnpocTpaHeHneM cBeJeHN, nopoYallnx AesoBylo
penyTauuto rpa>KgaHmHa, NPUMEHSAIOTCA U B CJlyHasX pacnpocTpaHeHUsa Takux cBeaeHunm
B OTHOLUEHUWN opuandeckmx nuu (n. 5 noctaHosneHuns) .[5]



OLHaKO B lOPNANYECKON NUTepaType eCTb MHEHME, YTO MOPaJIbHbIN Bpesd puan4yeckomy
Ny, UCX0AA U3 CaMOW KaTeropmm MopasibHOro Bpea Kak npuinHeHns usnveckmnx
WM HPABCTBEHHbIX CTPagaHWn, Npu4nHeH, bbiTb, HE MOXeT.

B Tex cnyyasx, Koraa oesioBol penyTauumn lopnanyeckoro anua HaHeceH ypoH
pacnpoCTpaHEHNEM KaKnX - MO0 NopoYallmx CBEAEHUN, OpUaNYECcKoe JINLO MOXET
TpeboBaTb BO3MELLEHNS MPUYNHEHHbIX eMy YObITKOB, B TOM 4YUC/ie U B BUAE YNYLLIEHHOWN
BbiroAbl. Ho pa3Mep 3TuX yObITKOB A0JIXKEH OblTb AOKa3aH, YTO 3HAYNTENIbHO C/I0OXKHEE,
NMOCKOJIbKY pa3Mep NpUYNHEHHOrO MOpPaJIbHOro BpeAa He MoaJIeXXNT CTOJb XKe TOYHOM
[03MPOBKe, Kak pa3Mep yObITKOB.

2. MopanbHbLIX Bpen B COBPpeMeHHOM POCCMUCKOM
3aKoHOoOaTesNibCTBe

2.1. MopasnbHbIN Bpen KaK UHCTUTYT FPa>kaaHCKOro
npaea

Cpynny LpUONYECKNX HOPM, PEFrYINPYIOLLINMX B pa3aesiaXx oTpac/u rnpaBa oTAesbHbIN
nonsua obuecTBeHHbIX OTHOLLEHUN, Ha3bIBalOT MPABOBbIM UHCTUTYTOM. MoOpasibHbIN
Bpel, Kak MHCTUTYT FpakaHCKOro rnpasa npeacTtabnasieT cobol COBOKYNHOCTb
rPa>4aHCKO-MPAaBOBbLIX HOPM, PErYMPYIOLLNX OTHOLIEHUS MO NOBOAY BO3MELLEHMNS
HeMaTepuasibHOro Bpeaa, NpMYnHeHHoro gencremem (besnencTemem), NocCsAralOWLNMN Ha
HeMaTepuasbHble 61ara, an HapyLaLWNUMN ero JINYHbIe HEUMYLLLECTBEHHbIE NpaBa
nMbo HapyLALWMUMN NMYLLECTBEHHbIE NMpaBa rpakaaHNHa.[6]

HemaTepunanbHble 6nara HeoTAENNMbI OT JINYHOCTU KOHKPETHOro YenoBeKa, HO
60/IbLUMHCTBO U3 HUX HEMOCTOSAHHbLI BO BPEMEHIN: 300P0OBbE, OKPY>KaloLasa cpeaa,
nHamBMayanbHol 06nK n gpyrue. O6bem HeMaTepmaabHbIX 6nar 3akpenseH B
KoHCcTuTyuum Poccunckonm ®epepaumm n NpaxxgaHckom kogekce PO, KoHcTutyumnsa PO B
CT. 2 3aKpennseT 0653aHHOCTb rocyaapcTBa Npu3HaBaTb, CObN0AaTh U 3aWMLLATb
npasa 1 ceBobobl YesioBEKa U rpakgaHuHa. 3awunTa U peanm3aumns KOHCTUTYLUNOHHbIX
npas rpa>xgaH 6onee noapobHo npuBeneHa B pa>kgaHckoMm kogekce P®. O MopasibHOM
Bpefe rosoputcsd B ctatbax 12, 151, 152, 1099 - 1101 'K P®. B HUX 3aKpenJieHbl
MOJIOXKEHUSA, pernaMmeHTnpytoune MmopasibHbI BpeL, ero noHATne, Nopsnok
onpepeneHus, sosmeweHna n t7.4. CornacHo n. 1 ct. 150 'K P® XnN3Hb, 340p0OBbLE,



AOCTOUHCTBO JINYHOCTU, INYHASA HEMPUKOCHOBEHHOCTb, YeCTb U Aobpoe nmvsa, genosas
penyTayus, HENPUKOCHOBEHHOCTb YaCTHOW XXWU3HW, JINYHAA U CEMEeNHasa TallHa, NpaBo
cBoboaHOro nepensmxeHuns, soibopa mecta npebbiBaHNA N XUTENbCTBA, NPaBO Ha UM,
rMpaBo aBTOPCTBA, UHbIE JINYHbIE HEMMYLLECTBEHHbIE NMPaBa U HeEMaTepmnaibHblie bnara,
KOTOpble MPUHaAsexxaT YesIOBEKY OT POXKAEHMA UM B CUNY 3aKOHa, HEOTHY )X AAEMbI U
HenepenaBaeMbl MHbIM cnocobom. Jlioboe HapylleHne gaHHbIX bnar (npas 1 ceobon)
rpa>kgaHnMHa MoXXeT NMPUBECTU K HACTYMNJIEHNIO MOpasibHOro Bpeda.[7]

Ecnv npoTmuBOMpaBHbIMU OENCTBUSIMU, KOTOPbIE HAPYLLAOT €ro JINYHbIe
HEeMMyLeCTBEHHbIE NpPaBa UM Apyrue HemaTepuasbHble 6nara, rpa>xgaHMHy NPUYNHeEH
MOpasibHbIA Bpen, Haanyme Takoro Bpena NoasieXxXnT A0Ka3bIBaHWIO, N Cyd MOXXET
BO3JIOXKMTb Ha HapyLwmnTena 0693aHHOCTb AEHEXXHOM KOMMEeHCaUMn YKa3aHHOro Bpeaa
(cT. 151 TK PO).

OCcob6eHHOCTbIO HEMMYLLLECTBEHHbIX 61ar ABASETCA X HEMaTepUuasibHbIN XapaKTep, He
OTHY)X[AeMOCTb, HenepenaBaeMocCTb (CT. 150 MK P®). Y4ynTbiBas He OTHY)XAAEMOCTb U
HenepenLaBaeMoOCTb, MOXXHO 3aKJI04NTh, YTO 3aKOHOLATEs/IbCTBO He fonyckaeT
NCNOJIb30BaHUA HEMYLLECTBEHHbIX 6nar B KayecTBe 06bEKTOB KYMN-MPOLAXKN, MEHbI,
hapeHus, peHTbl, apeHabl, HanMa, 3aMa, KpeauTa.

Bonpockl BO3MeELLEeHUA MOpasibHOro Bpeaa, B YaCTHOCTU, PErynpyoTCs: CTaTbsIMN
12, 150 - 152 nepBon 4acTu 'pa>kaaHCKOro Kkogekca Poccuinckonm denepaunu,
BBeAeHHOW B gencTteme c 1 aHBapsa 1995 r.; ctatbaMm 1099 - 1101 BTOpPOM HYacTu
Mpa>kgaHcKoro kogekca Poccunckon depepauynn, BBe4eHHOW B AencTemne ¢ 1 mapTa
1996 r.; ctaTben 15 3akoHa Poccunckon depgepaunn ot 7 pespans 1992 r. "O 3awumuTe
npas notpebutenen"”, pencreytowen ¢ 16 aHeapsa 1996 r.; yacTbto 5 cTaTbK
18 ®epepanbHoOro 3akoHa "O cTaTyce BoeHHoCnyxawmx" ot 27 maa 1998 r.,
BCTYynuBLWIEro B cnny ¢ 1 aHBapsa 1998 r.; ctatben 237 TpyaoBoro kogekca Poccnmnckon
depepauynn, BBeaeHHOro B gencrteune ¢ 1 pespand 2002 r.; nyHKTOM 3 cTaTbu 8
depepanbHOro 3akoHa "06 obs3aTeNbHOM CTpaxoBaHMM OT HECYACTHbIX C/ly4aeB Ha
Nnpon3BOACTBE N NpodpecCcuoHasnbHblX 3abonesaHuin” ot 24 nionsa 1998 r., BCTynuBLLEro B
cnny ¢ 6 auBaps 2000 r.; nyHKTOM 2 cTaTbh 38 denepasbHOro 3akoHa ot 13 mapTta 2006
r. "O pekname", BBeaeHHOro B gencrteme ¢ 1 nona 2006 r.

OfHaKo OTCYTCTBME B 3aKOHOLATESIbHOM akKTe NPAMOro yka3aHus Ha BO3SMOXXHOCTb
KOMMeHCaLnn NPUYNHEHHbIX HPABCTBEHHbIX AN PU3NYECKNX CTpagaHnm no
KOHKPETHbIM MPaBOOTHOLIEHUSAM He BCerja O3Ha4vaeT, YTO NoTepneBLInin He nMeeT
rnpasa Ha BO3MelLeHne MopasibHOro Bpeaa. Hanpumep, B COOTBETCTBUM C MYHKTOM
3 cTtaTbu 1 OCHOB rpa)KgaHCcKoro 3akoHogatenocTBa Coto3a CCP n pecnybauk K



TPYLOBbIM OTHOLWEHUAM, BO3HUKLWNM rocsie 3 aBrycta 1992 r., MmoxeT bbITb

npumMmeHeHa ctaTbsa 131 Ha3BaHHbLIX OCHOB, peryampytoLwias OTBETCTBEHHOCTb 3a
HaHeceHne MopasibHOro Bpeda no obasatenbLCTBaM, BO3HUKAOLWMM BCieaAcTBUE
NMPUYNHEHNs Bpena, NoCKOJIbKY OTHOLLUEHUS, CBSA3aHHble C KOMMNeHcaumen MopasibHOro
Bpela, He yperyampoBaHbl TPYLOBbIM 3aKOHOAATEILCTBOM. B YacTHOCTU, Cyq Brnpase
06sa3aTb paboTomaTenss KOMNEHCNPOBATb NMPUYNHEHHbIE PabOTHNUKY HPABCTBEHHbIE,
dpun3nyeckme cTpataHnsa B CBA3N C HE3aKOHHbIMW YBOJIbHEHMEM, NepeBOLO0M Ha APYrYIO
paboTy, He060CHOBAHHbLIM NMPUMEHEHNEM ANUCLMMINHAPHOIO B3bICKAHUS, OTKa30M B
nepesofe Ha opyryt paboTy B COOTBETCTBUN C MEAULIMHCKUMW peKOMEeHZaunsamMm n T.nm.
[8]

2.2. OcHOBaHMA KOMMNEHCaL MM MOpaJiIbHOro Bpeaa

Ona 6onee NoONHOro nccienoBaHMs OCHOBaHUSA KOMMNEHCaUUM MOpasibHOro Bpeda nMmeeT
CMbIC1 NoApa3fnennTb UX Ha rpynnbl (B 3aBUCMMOCTM OT TOrO, Y4UTbLIBAETCS JIN CYyA0M
Hann4ne BUHbI 0bnaymnka Bpena):

KOrfa uMeeT MecTo HapyLUeHMe NNYHbIX HEMMYLLLIECTBEHHbIX NPaB rpakaaHuHa nmbo
nocsiraTeNIbCTBO Ha NpUHaA/iexallue emy apyrue HemaTepuasnbHble 61ara, a Takxke B
APYrux cny4dasx, npeaycMoTPeHHbIX 3aKOHOM;

KOrga uMeeT MecTo NpUYMHEHNE Bpea XXU3HW UK 340PO0BbI0 FpaXkgaHNHa
NCTOYHNKOM MOBbILLEHHOM OMACHOCTU; NPUYMHEHNE Bpela rpakgaHuHy B pesynbTaTe
€ro He3aKOHHOI0 OCY>XAEHWNS, HE3aKOHHOI0 NPUBJIEYEHUNSA K YT OJIOBHOW
OTBETCTBEHHOCTU, HE3AKOHHOIO NMPUMEHEHNS B Ka4YeCTBe Mepbl NpeceyeHns
3aKJI0YEHUS NOA4 CTPaXky UM NOAMNUCKN O HEBble3ae, HE3aKOHHOIO HaJIOXKEHUS
aAMUHUCTPATUBHOIO B3bICKaHWS B BUAE apecTa UN NCNpaBUTeNbHbIX paboT;
NpUYNHEHNE Bpefa pacnpocTpaHeHeM CBEAEHUI, MOPOYaLLNX YeCTb, LOCTOUHCTBO U
[eNoBY0 penyTaumto, a TakXKe B MHbIX CilydasiX, NpeayCMOTPEHHbIX 3aKOHOM.

PaccMoOTpuM Kaxkayto rpynny B OTAE/IbHOCTU.

Bo3melueHne MopanbHOro Bpena no OCHOBAHMUSAM MepBON rPynnbl OCYLLEeCTBASETCA Ha
ocHoBe cTaTbn 151 K. B noctaHoBneHun NneHyma BepxosHoro Cyaa P® ot 20 gekabps
1994 ropna Ne 10 «HekoTOpble BOMPOCHI MPUMEHEHUSA 3aKOHO4ATeIbCTBAa O KOMMEeHcauumn
MOpaJIbHOro Bpeda» AaH HEenoJIHbIN NepeyeHb HeEMaTepMabHbIX Bnar («>XU3Hb,
3[0p0OBbe, AOCTOMHCTBO JINYHOCTU, AenoBas penyTauns, HEMPUKOCHOBEHHOCTb YaCTHOMN
XXU3HW, INYHAA N ceMenHad TaHa 1 T. M.), NpUuHagaeXxalmnx rpax4aHnHy oT poXXaeHus



WU B CUJY 3aKOHa, U JINYHbIX HEUMYLLECTBEHHbLIX NMpaB («NPaBo Ha NOJIb30BaHNE CBOUM
MMeHeM, NPaBo aBTOPCTBA U APYrue HemMyLeCTBEHHbIe NpaBa B COOTBETCTBUM C
3aKoHaMu 06 oxpaHe npaB Ha pe3ysibTaTbl UHTENIEKTYAIbHON OeATEeNbHOCTU»),
NocsiraTeNIbCTBO Ha KOTopble 60 HapyLLeHe KOTOPbIX, NPX HANYUK
npenycMoTPeHHbIX 3aKOHOM YCJI0BUI, BNeYEeT BO3MELLLEHMEe MOpaJibHOro Bpeaa. B
JaHHbIX CNy4asx Bpe[ BO3MeLlaeTCcs He3aBMCKMMO OT TOro, NpeaycMOTPEHO M Takoe
BO3MeELLEHNE CneLnaibHbIM 3aKOHOM UK HEeT.

A BOT eCnm MOpasibHbIA Bped NpUYNHEH NOCAraTeNbCTBOM, Ha Kakoe - nnbo
MaTepuanbHoe 61aro, KOTOpoe HaxoAuUT CBOE Bblpa>KeHne B MMYLLLECTBEHHOM MpaBe, TO
OH NOANIEXMNT BO3MELLEHUIO NNLWb TOoraa, Korga cyuwecTByeT cneunasbHblil 3aKOH, Takoe
BO3MELLEeHMEe npegycMaTpuBatowmn. TakoBbIM 3aKOHOM ABNSETCHA B YaCTHOCTU, 3aKOH PD
«0 3awmTe NpaB noTpebutenen». B cnyvyaax, nognagalowmx non A4encTeme 3Toro
3aKOHa N, COOTBETCTBEHHO, BXOAALWMX B NEPBYIO rpyrnny 0OCHOBaHMW KOMMEHCaLnmn
MOpaJZibHOro Bpenda, Bpend noTteprneswemMy nuy Bo3MellaeTcsa He3aBuCcuMo OT TOro,
MPUYNHEH SN OH NOCAraTeNbCTBOM Ha HEMaTepuasabHoe 6,1aro nam Ha MMyLLeCTBEHHOE
npaso.[9]

M0 OCHOBaHMAM BO3MeELLEHNA MOpPaJibHOro Bpefa, CoCTaBAALWMM NMepByo rpynny, spes
KOMMEHCUPYETCHA N NPU HaNn4YMm BUHbI 0bnavnka Bpena (B hopme ymbicnia npm
HEOCTOPOXXHOCTK). He3aBNCMMO e OT BMHbI 0bnaYMKa Bpeda KOMNeHcauns
HeMaTepuasibHOro Bpeaa OCyLWecTBASeTCA N0 OCHOBAHUAM, BXOAALNM BO BTOPYIO
rpynny. Tak, Bnagesblbl MICTOYHMKOB MNOBbILLUEHHOMN OMNACHOCTU HEeCYyT OTBETCTBEHHOCTb
3a Bpen, NMPUYNHEHHbIN TPeTbUM NnLam B pesysibTaTe B3auMo4enCTBUS 3TUX
NCTOYHUNKOB (Hanpumep, Naccaxupy asTomobunsa). Ecnu Bpes »XM3HW 1N 300POBbIO
rpa>xgaHam - BnagesibLiaM NMCTOYHUKOB NOBbILLEHHOW OMACHOCTU NPUYUHEH B
pesysbTaTe B3auMOAENCTBUA 3TUX UCTOYHUKOB, TO MOpaJibHbIV Bpes KOMMeHCUpyeTcs B
3aBUCMMOCTU OT BUHbI Ka)K40ro U3 HUX (T. . copa3mMepHo).

B CBA3K C 3TM BO3HUKAET CMOPHbIN BOMNPOC: MOXXET NN Bnagenewl asTomobunns,
BUHOBHbLIN B coBepweHun ATI, TpeboBaTb KOMNEHCALWUM MOPasIbHOro Bpeaa oT amua -
BJlafeNibLia aBTOMALUUHbI, KOTOpPOe ABNSeTCSA HEBUHOBHbLIM YH4aCTHUKOM 3TOr0 4OPOXHO-
TPaHCMNOPTHOro npoucwecTeua? 94 gymato, ¢ To4KM 3peHunsa ctatbn 1100 MK 370
HEBO3MOXXHO, eC/in fJa)ke Bpen NPUYNHEH XKXU3HU UIn 300P0BbI0 UCTLA.

Ha ocHoBaHuu cTtaTtbn 1100 NK ocyuwiecTBifgeTCs BO3MeLleHne MopasibHOro Bpea B
c/yyasx, CoCTaBasoWmMxX BTopyto rpynny. [laHHasa cTaTbs BrnepBble yCTaHaB/IMBAET, 4YTO
noasIeXUT BO3MELLEHNIO HEMaTepUasibHbIN Bpen, NPUYNHEHHbIN Fpa>KAaHNHY B CBA3U C
0eAaTesIbHOCTbIO NPAaBOOXPaHUTESNIbHbLIX OpraHoB (Cyaa, NPoKypaTypbl, MUANLWN).



anI‘-IGM 3TOT Bpea KOMIMeHCMpyeTCAa HE3aBUCMMO OT BUHbLI 3TUX OPraHOB JINLLUb B TEX
Cny4dadXx, eCiin OH rnpunydnHeH rpa>xaaHmHy B pe3yJibTaTe HE3aKOHHOI0: OCyXAeHWnA,
npmeieydyeHnd K yFOJ'IOBHOIZ OTBETCTBEHHOCTU; NMPUMEHEHNA B Ka4deCcTBe MepPbl
npecedyeHmsa 3akan4eHnAa rnog CTpaky nanm noarnnmckm o0 HesBblesge, HaJloXKeHune
AMNHNCTPATMBHOIO B3bICKaHNA B BUae apecTta Uin ncnpaBmntesibHbIX pa60T.
KOMI'IeHcaLI,I/IFI MOpPaJibHOIro Bpeda rnpom3soanTcd B nopanke, orpenesieHHoOM . 1cT.
1070 TK[10]

2.3. CnocoOb n pasMmep KOMNeHcauum MOpaJZibHOro
Bpepa

«[MoTepneBLwNn MOpaibHbLIA Bped nMeeT OANHAKOBOE NpaBo C NoHecwum yuiepb
NMYLLLECTBEHHbIN Ha YAOBNETBOPEHNE AeHbraMu, JalOLWMMN BO3MOXHOCTb NpuobpecTtun v
HOBOE MMYLLLECTBO U HOBble AyXOBHble 6/1ara, a Tak Kak nNpuv BO3MeLleHN MopasibHOro
Bpeda He MoXXeT bbiTb anpmopHoOro MacwTaba, To onpenennTb pasMep Bo3Harpa>kgeHus
DOJKeH cyn, coobpa3ysack CO CTENeHbo N CUJION Bpeaa, HaJIMYHOCThIO NOBOAOB,
NCKPEHHOCTbIO CTpafaHNN, NMYLLECTBEHHOW Chepon TAXKYLLNUXCA, MECTHBIMU YCJIOBUAMMU
U HpaBaMn U T. 4.» - nncan npogeccop benaukuH C. A. B 1913 r.[11]

CnycTda CTO NeT NpUHUUNbI onpenesieHns cnocoba n pa3Mepa KOMNeHCaunn MOpasibHOIro
Bpena He N3MeHNJTUCD.

Bn.1cT.1101 onpeneneH cnocob KkomneHcauun: «KomneHcaums MopasibHOro Bpena
OCYLLLeCTBNAETCA B AeHEeXHOoW hopMe».[12]

B To)xe BpeMsa B n. 8 nocTtaHoBAeHMA NneHyma BC PO oT 20 gekabpsa 1994 roga Ne 10
CKa3aHo, 4YTO Npu paccMoTpeHnn TpeboBaHUN 0 KOMNEHCAUNN NPUYNHEHHOT O
rpa>kgaHWHy MopaJibHOro Bpefa HeobxoAnMo y4nUTbiBaTh, YTO MO NPaABOOTHOLWEHUSAM,
BO3HUKLWIKNM nocsie 3 aBrycta 1992 r., KoMmneHcaumnsa onpenenseTcsa CyaoM B JeHEXXHOMN
NN NHOW MaTepunasibHOW hopMe, a No NMPaBOOTHOLLEHNSM, BO3HUKLUMM nocne 1 aHBap4
1995 r., - TONIbKO B fieHeXHon hbopMe. BMecTe € TeM rpa>kgaHe, CaMoCTOATEesIbHO
ocyulecTBafAOLWME NPUHAANIeXallne UM rpa)kgaHcKkme npasa, Bripase naTb Ccorjlacue Ha
npensioXXeHne oTBeTYnKa 0 KOMMeHcauum MopasbHOro Bpeda B HaTypaJsibHOW hopMme, T.
e. onpeneneHHbIMYU ToBapaMm nam ycayramu .

CynebHas npakTMKa NMoKa3bliBaeT, YTO CY/bl, PaCCMaTPUBaAsA UCKOBbIE 3asiBJIEHUS O
KOMTMEHCaL M MOpaibHOro Bpeaa, yCTaHaBMBAlOT, NMpexxAe BCero, cam pakT
COBEpLLUEHNS HEMPABOMEPHOro AeNCTBMS, Nocse Yyero B 60/IbLUMHCTBE C/ly4YaeB CYMTAOT



MOpaJibHbIA Bpen NMPUYNHEHHbIM.

PasMep KoMneHcauun B eHe)xHon hopme onpenenseTca CyaoM Ha OCHOBaHUN
KOHKpPETHbIX 06CTOATENbCTB CNOpa C y4eTOM NpencTaB/eHHbIX UCTLOM AOKa3aTeNbCTB
(nobble hakTUYeckne gaHHble, yCTaHOBIEHHbIE 06 BACHEHUAMU CTOPOH U TPETbUX NnL,
noKasaHusaMKU cenpeTtenen, NMCbMeHHbIMN JOKa3aTe/lbCTBaMUN, BELLECTBEHHbIMU
OOKa3aTeNbCTBaMU U 3aKJIIOYEHUAMUM SKCMEPTOB) O XapakKTepe NPUYNHEHHbIX
PM3NYECKNX N HPABCTBEHHbIX CTpagaHnn. CyaoM Yy4NTbIBAETCSA TakKXe CTeneHb BUHbI
obug4vunka Bpena, ero UMyLLEeCTBEHHOE NoJIoXKeHNe, 0b6CTosATeNbCTBaA, CBA3aHHbIE C
BMHOBHbLIM MOBeAEeHNEeM CaMOoro rnotepnesLlero, U UHble ceegeHus. MNMpun onpeneneHun
pa3sMepa KoMrneHcaunum MmopasbHOro Bpefa cya A0/KEH NPpUHMMaTb BO BHMMaHMe To,
4YTO, €C/In MOpasbHbIN Bped NPUYNHEH 00 BBEAEHUA B 4ENCTBME 3aKOHOAATENIbHOIO
aKTa, NpegycMaTpuBaloLero rnpaso noTepnesLllero Ha ero KoMmneHcauuo, TpebosaHus
ncTua He nogsiexxaT YAOBJETBOPEHUIO, B TOM YUC/1e U B Cly4ae, Korga ucreu nocne
BCTYMJIEHNSA 3TON0 akTa B 3aKOHHYIO CUJ1Y UCMbITbIBAET HPAaBCTBEHHbLIE NN PU3NYeCKme
CTpafaHus, NOCKOJIbKY Ha BpeMS NMPUYNHEHUS Bpeda TakoW BUA OTBETCTBEHHOCTU He
Obln yCcTaHoOBJIEH U Mo obLieMy NpaBuy AeNCTBUSA 3aKOHa BO BPEMEHU 3aKOH,
YCUNBAIOLLMIA OTBETCTBEHHOCTb MO CPAaBHEHUIO C 4eNCTBOBaBLUMM Ha BpeMs
CoBepLEeHNSA NPOTUBOMPABHLIX AENCTBUN, HE MOXXET MMeTb 0bpaTHOW Cubl.[13]

OOHakKo, ecnm NpoTUBOMNpaBHbie AencTema (besnencTeme) oTBeTYNKA, MPUYNHSAIOLNE
NCTUY HPaBCTBEHHbIE NN dU3NYECKMe CTPpadaHus, Ha4anncb A0 BCTYMNIEHNA B CUIY
3aKOHa, YCTaHaB/MBAlOLWLEro OTBETCTBEHHOCTb 3a NMPUYNHEHNE MOPAJIbHOro Bpeaa, 1
NPOoAO0JIKaeTCHa Nocse BBEAEHNS 3TOr0 3aKOHa B AENCTBUE, TO MOpasibHbIV Bpeq B
YKA3aHHOM CJly4ae nogsiexxnt KoOMNeHcaumu.

Ona onpepeneHnsa cyooMm pa3Mmepa KOMMeHcauum MopasbHOro Bpeia sBaseTcs
Ba>XHeNLWWUA NPUHUMN Pa3yMHOCTU U CNpaBeaIMBOCTU, Ha3BaHHbIM B N. 2 ¢cT. 1101.

CnepnyeT Tak)Xe OTMETUTb, 4TO MPU B3bICKAHUN AEHEXHbIX CYMM B BO3MeLLEeHMe
MOpaJibHOro Bpena HeobXxoanMO yYnTbiBaTb peajibHble BO3MOXXHOCTM obuaynka spena.
Ha 3To 06cTOATENLCTBO ObINIO CNEeLmManbHO YKa3aHo Mpe3nanymomMm Kany»xckoro
obacTHOro cyza npu paccMoTpeHun TpeboBaHUN 0 KOMMEHCALIUM MOpPasibHOro Bpeaa,
NPUYNHEHHOI 0 B CBSI3N C AOPOXXHO-TPAHCMNOPTHbLIM NPOMCLLUECTBUEM.[14]

Heobxoanmo BbioennTb cnenytouiee, 4T1o, ecnuv 6el Ha TeppuTopmnn PO gencTeosas oauH
cynebHbln cocTas, pacCMaTpPUBAOLLIMIN BCE NCKWU, CBA3AHHbIE C KOMMeHcaumnen
MOpasibHOro Bpena, TpeboBaHne pazyMHOCTM U CrpaBeasIMBOCTU, NpeabsaBiasemMoe K
onpepeneHunto pasmepa komneHcayum ct. 1101 K, morsio 6bITb SIerko BbINOJHNMO.



BbIHOCS CBOE MepBOe pelleHne 0 KOMMNeHCcaunum MopasibHOro Bpea, Takon cyaebHbin
CoCTaB ycTaHoBWA 6bl Anga ceba onpeneneHHbIn HeMMCaHbIM 6a3ncHbIN YPOBEHb pa3Mepa
KOMMNEeHCcaumnn, onmpasiCb Ha KOTOPbIN BbINOAHAN 6bl TpeboBaHNSA pa3yMHOCTU U
CMpaBeasIMBOCTU NMPU BbIHECEHMW BCEX NOCAEnYOLWNX peweHnin. Takaa runoteTmyeckas
CUTyaumns B AENCTBUTENIbHOCTN HEQOCTUXKMMA, TakK Kak B Poccun pencreyeT bosibluoe
KOJIN4YEeCTBO CyAoB 1 elle 6onblie cynebHbIXx COCTaBOB.

PYKOBOACTBYSICb KPUTEPUAMU, NPEOYCMOTPEHHBIMU IFPa’XAaHCKUM 3aKOHOOATE/IbCTBOM,
npegnaraeTcs y)xe NpMMeHUTENIbHO K KOHKPETHOMY MNpaBOHapyLUEeHW0 onpenensiTb
pa3Mep KoMneHcauum 0encTBUTEeIbHOro MopaJsibHOro Bpeaa. Mpu 3ToM, N0 MHEHUIO
aBTOpa, AENCTBUTEJIbHbBIN pa3Mep MOXKET NpPeBbIaTb NPEe3toMUPOBaHHLIN He bonee YeM
B YeThblpe pa3a, ogHako 6e3 orpaHNUYeHuin pasmMmepa B CTOPOHY YMEHbLLIEHUS.

Ona obnerdyeHns yyeTa Kputepnes KOMMNeEHcaLMm MmopasibHoro spena A. M. Spaenesckunm
peKOMeHOyeT UCMoJib30BaTb pa3paboTaHHYO UM cneunanbHyo hopMmyny:

D=dxfvXixcx(1l-—fs)Xp.
BykBaMun naTUHCKOro asadgasnTta B Hel 0603HaAYEHbI:

D- pa3mep KoMneHcauuun NEeNCTBUTENbHOrO MOpaJZibHOIo Bpeaa,

d- pa3Mep KoOMMNneHCcaunn rnpesroMmmpyemoro MopasjibHoOro speaa,

fU_ cTeneHb BUHbI NPpNYNHNTENA Bpeda, npensiaraeMas B rpeaesiax 0<fv<l

| - KO3dhPUNUMEHT MHAMBUAYANbHbIX 0COBEHHOCTEN NoTepneBLIero, Npu 3ToM <1<Z;

€~ KoaphULMEHT y4eTa 3ac/yX1BAIOLLUX BHUMaHUA PaKTUHECKUX 06CTOSTENbCTB,

npeanaraemMblnt B npegenax ot 0 4o 2 BKAYNTESIbHO;

fS _ crenenb Bumbl NPUYUHUTENSA, MPU ITOM o=fs<1;

P - koadhhrLMeHT MMYLLLECTBEHHOMO MNOIOXKEHUS MPUYNHUTENS BPeAa, KOTOPbIN,
€CTEeCTBEHHO, A0J/IKEH MPUHUMATbLCA BO BHMMAHUE TOJIbKO NMPY COBEpPLLUEHUN
NpaBoOHApPYLLUEHNS N0 HEOCTOPOXKHOCTU N KOTOPLIA, MO MHEHUIO COCTAaBMTENA (hOPMYibI,
[o/xeH 6biTb NoMelleH B npeaens oT 0,5 0o 1 BKAOYMTENLHO.

Ona koagdunumeHTa, oTparkatoLero CTeNeHb BUHbI MPUYNHNTENS Bpeaa, aBTop
npepnaraeT NCNoJsib3oBaTb crepyowme 3HavyeHnsd: 0,25; 0,5; 0,75 n 1 ons,
COOTBETCTBEHHO, MPOCTON HEOCTOPOXXHOCTU, rpybOoN HEOCTOPOXXHOCTU, KOCBEHHOIO
yMbIC/la N NPAMOro yMbiCa.[15]



3. KoMmneHcauuma MOpanbHOro Bpena B EBponenckom
cyne no npasaM 4yeJsioBeka

PaTtuduumnposas ®PenepasbHbiM 3aKOHOM OT 30 mapTa 1998 r. KoOHBEHUMIO O 3aWunTe
rMpaB 4YesloBeKa N OCHOBHbIX cBoboa, Poccmns cTasna nonHomnpaBHbIM 4YieHoM CoBeTa
Esponbl. C aTOoro MmomeHTa EBponenckun Cypn no npasam 4esnoBeka (panee - Cyn) moxeT
MPUHATb K CBOEMY PAaCCMOTPEHUIO OeN0, O4HOW U3 CTOPOH KOTOPOro saenseTtcsa Poccus.

BoipabaTbiBaeMble 1 hopMynMpyeMble B peLlleHUsX No KOHKPeTHbIM AeflaM NpUHLNMLI,
KoTopbiMM Cya pyKOBOACTBYETCS NpU onpeaeneHnn cogep)xaHus 3alnaemMbix
KoHBeHUMen 6nar n ToONKOBaHMIN ee HOPM, CTaHOBATCSA COCTaBHOWM 4acCTblo
npeueneHTHoro npasa CoseTa EBpONblI Kak MeXAyHapo4HOW opraHu3aunn. NonaHomMoumns
Cypna no TOJIKOBAHUIO U MPUMEHEHMNIO NoNoXKeHUN KOHBeHU NN N TTPOTOKOJIOB K HEN
yCTaHOBJIEHbI CT. 32 KOHBEHUWW, ABNAIOWENCA MeXAYHAapoaHbIM JOrOBOPOM. XOTH
peweHnsa Cyaa no KOHKpPeTHOMY aeny B cuay camon KoHBeHUMKU ob6s3aTesibHbl I1Wb s
rocyfapcTBa - OTBETYMKA, OCTaJIbHble FrOCygapcTBa - Y4AaCTHUKN, Kak NpaBuo,
n006poBOJSILHO NMPUHMMAIOT UX BO BHUMAHME MPU KOPPEKTUPOBKE HALMOHAIbHOIO
3aKoHoOaTesIbCTBa M NPaBONPUMEHUTENbHON NPAKTUKN C TeM, 4Tobbl n3bexxaTb pncka
OKa3aTbCA B posiv HapywmnTena KoHBeHUWHN.

ObazaTesibHOCTbL NpMeHeHna npuHumnos Cyna B HauMOHaIbLHOM MpaBe rocyfapcrsea -
y4acTHuMKa obycnoBiieHa Hain4mem B Her COOTBETCTBYOLWMX HOPM. B poccmMnckom npase
Takag HopMa coaep>Xntca B n. 4 cT. 15 KoHcTnTtyuum PO:

«ObLenpn3HaHHbIe NPUHLMBLI 1 HOPMbl MEXAYHAPOAHOM0 NMpaBa U MexxayHapoaHble
noroBopbl PO sABNAOTCA COCTAaBHOW YaCTbio €e NpaBoOBON cucTeMbl. Ecnu
MeXXyHapoAHbIM A0oroBopoM Poccuinckon depgepaummn yCTaHOBMIEHbI MHbIE MpaBuia
MeXXYHapoOHOro AoroBopa.

B cuny n. 4 c1. 15 KoHCcTuTtyumm PO BeipaboTaHHble CynoM B npenenax ero
KOMMEeTeHUNN NPUHLUMbI MPUMEHEHUSA N TOJIKOBAHUSA NOJI0XKeHU KOHBEeHL N
OKa3bIBAlOTCA COCTAaBHOW YaCTbio POCCUNCKOW NMPaBoOBON CUCTEMBI.

TaK, OOMXKHbI /N OKa3biBaTb BAUsIHME pewleHne Cyaa B HacTu Noaxoda K KOMNeHcauunm
3a CTpafaHus Ha POCCUNCKYIO cyaebHyo NPakKTUKY NMPUMEHEHUS UHCTUTYTA
KOMIMEeHCcaLun MopabHOro spena?



CtaTtbs 41 KOHBEHUUM NMpeaycMaTpMBaeT BO3MOXKHOCTb BbiMJ1aTbhl CIPaBeasINBON
KOMMeHcauun notepnesLUen CTOPOHE, MPUCY>XXAAaEMON, KakK OKa3blBaeT npakTuka Cyaa,
32 NPUYNHEHHbIN CTOPOHE NMYLLIECTBEHHbIA U HEMMYLLLECTBEHHbI Bpen. Mon
NMYLLLECTBEHHbIM BpeaoM NoHUMalTcs 60sb U CTpadaHUs, TeNleCHoe NoBpeXAEHME U
NCUXMYECKoe PacCTPOMNCTBO.

MNMepBbIM 0653aTENbHbLIM YC/IOBMEM AN1S NPUCYXXOEHUSA CNpaBenJIMBON KOMMNEHcaummn
ABMAeTCA ycTaHoBNeHne CyaoM HapyLweHNs rocy4apCTBOM - OTBETHYMKOM O4HOro 13
6nar n npas, KoTopble 3awmnaeT KoHBeHUMNSA. 3ainTy YKa3aHHbIX 6nar u npas B
POCCUNCKOM Mpase npegycMmaTpmBatoT Takxe KoHCTUTyumnsa PO n 3akoHopaTesibHble
aKTbl, OTHOCSALMECH K pa3inyHbIiM oTpacasam npasa (MK, CK, YK u gp.).

BTopoe obsa3aTenbHoe ycsioBue - HeobXoAMMOCTb B KoOMreHcauun. OHO NpuMeHseTcs
TOJ/IbKO B OTHOLLUEHUN KOMMEHCAaUNUN MMEHHO 3a HEMMYLLIECTBEHHbIN Bpen (MPUYNHEHHbIE
CTpagaHus). Hannyme Takoro ycnosus onpegensetcsa Cyaom No CBOEMY YCMOTPEHMUIO.
CyQh cynTaeT, 4TO HeOobXOAMMOCTb B KOMMNEHCaLUUnM OTCYTCTBYET, eC/IM KOHCTaTauuns
CyOOM HapyLUeHMs CO CTOPOHbI roCyaapCTBa - OTBETYMKA caMa No cebe aBnseTcs
crnpasenneou KOMMNeHcaunen n cnocobHa npnBecTn K Heobxoanmomy
yOOBJIETBOPEHMIO MOTEPMEBLUErO.

TpeTbe ob6s3aTeNIbHOe yCNoBME ANA NPUCYKAEHUSA KOMMEHCcaumn - He obecneyeHune
HauWOHaJIbHbIM (BHYTPEHHMM) NMPaBoOM rocyapcTBa - OTBETYMKA BO3MOXXHOCTW NOJSIHOIO
BO3MeLleHNs NpUYnHEeHHOoro Bpeaa. Hannyme storo ycnosus onpegensetcsa Cyaom
NCXO4S N3 OLLEHKN BHYTPEHHEro npasa rocyfapcrBa - OTBETYMKA, MO3TOMY NOJIHOMOYNS
Cyha no Npucy>X4eHuto KoMneHcaunum HoCAT cybcnanapHbin XxapakTep, BOCMOIHASA
OTCYTCTBYHOLLNE BOSMOXXHOCTU B NpaBe rocyfapcTea, NPU3HaAHHOMoO Hapywmntenem. 3To
NpaBWIO B U3BECTHOMN Mepe oTparkaeT obLmnin cybcnanapHbln XxapakTep 3aWnTbl NpaB
yenoBeka, nNpenocTasasemMbln KOHBEHUMEN N BblpaXKatloWMNCA B YCTAaHOBJ/IEHHOM B ee CT.
25 NpUHUMMbI UCHepnaHnsa noTepresLLnM BCeX BHYTPEHHNX CpeaCcTB NpaBoBOUV 3aWNThI
KakK HeobxoaMMoro ycsioBMs nogBeaoMCTBEHHOCTU Xanobbl Cyay.

MNepBoe ycnoBme NpUCyXAeHnsa KoMneHcaumm 3a ctpaganma Cyaom nmub 4YacTUYHO
coBnafaeT C YCTAaHOBJIEHHbIM B CT. €T. 151, 1099 'K aHanorn4HeIiM ycnosuem
OTBEeTCTBEHHOCTUN. C 04HOWN CTOPOHbLI, NPenyCMOTPEHHbIN POCCUNCKUM
3aKOHOLATeNIbCTBOM MNepevyeHb HeuMmyLlecTBeHHbIX 6nar, 3awmuaemMbix NnyTem
KOMMNeHcaunn MopaJibHOro Bpefa, lWnpe KOHBEHLMOHANIbHOI 0, MOCKOJIbKY ABNAETCA He
ncyepnbiBaoLWMM. HO 3TO passinyme He nMeeT 3HaYeHUS, MOCKOJIbKY OHO
npeponpenesneHo nepevyHeM 3awmuiaemblx KoHBeHunen bnar, 3a npegenamMmm KOToporo
BOMPOC O B3anMoencTBmn KOHBEHLUN N BHYTPEHHEro npasa rocyapcTs - Y4aCTHUKOB



B NPUHLMMNE HE MOXXET BO3HUKHYTb. Pa3nnynsa B yCN0BUAX OTBETCTBEHHOCTU 3a
NnPUYNHEHNe cTpagaHun MOryT MMeTb 3Ha4YeHMe NNLb B TON 4YacCTun, B KaKoW nNpaso
CoBeTa EBponbl NnpenoctaBnseT notepneswemy 6osee BbICOKNIA YPOBEHb 3aLLMTbI NO
CpaBHEHWIO C HAaLMNOHa/IbHbIM NPaBOM.

Bosiee BbICOKMN (C TOYKN 3peHUs nepeyHs npas, HapyLlleHne KOTOPbIX MOXKEeT rMoBJieyb
BO3HMKHOBEHME NpaBa Ha KOMMeHCaL Mo 3a CTpadaHusa) ypoBeHb 3anTbl KOHBEHUMUSA
npenocTtassasaeT B O4HOM CJly4ae - Npu HapyLleHUW rnpasa NnoJib30BaHNSA JIMLOM CBOUM
MMYLLLEeCTBOM UM NPUHLMMA HeJONYCTUMOCTU JINWWEHUA Nnua NpuHagiexxawero emy
MMyLLLIECTBa MHa4Ye KaK B MHTepecax obuiecTBa N Ha YCNOBUAX, NpeayCMOTPEHHbIX
3aKOHOM 1 OBLWMMIM NpUHUMNaMKU MeXxayHapoaHoro npasa (cT. 1 MNMpoTokona Ne 1). B
KOHBEHUMWN He NMPeayCMOTPEHO KaKNUX — INO0 N3BATUA B OTHOLLEHNN BO3MOXXHOCTH
MPUCY>XOEHNSA KOMMNEeHCauuy 3a CTpafaHus, NPUYNHEHHbIE TaKUMUN HapyLUeHNAMU
MMYyLLLeCTBEHHbIX NpaB, n Cya KoMMeHcauunto npucyxpgaet. Pedb nget nnwb o
KOMMeHCcaumnmn 3a CTpajaHusa pusnvyecknum amuam, nocKosbKy 3a lopugnvyeckumMmm nmuamMmum
CypL He npu3HaeT BO3MOXHOCTW npeTeprneBaTb HEMMYLLLECTBEHHbLIN Bpea.

KoMneHcauusa MopasbHOro Bpeaa, NpUYnNHEHHOro HapyLweHmnem npasa cCobCTBEHHOCTH
N NHoro abconrTHOro NMyLLECTBEHHOMO NpaBa, POCCUMUCKUM 3aKOHO4ATEeNbLCTBOM B
HacTosLlee BpeMa He npefnycMoTpeHa. B CBA3M € 3TUM BO3HMKAET BOMPOC: AOJIXKHbI JIN
POCCUNCKME Cyabl MPUCYXAATb NOTepresLleMy KOMMeHcaunto MopasibHOro Bpeaa npu
HapyLeHnn abCoNTHbLIX MMYLLECTBEHHbIX NpaB C MOMEHTa npucoeguHeHmnsa Poccmnm K
KOHBeHL MW, eC/si 3TO COOTBETCTBYeET npakTnke Cyna, HO NPOTUBOPEYUNT CT. CT. 151,
1099 I'K, Tak Kak He nNpeayCcMoOTPEHO POCCMNCKMM 3aKOHO4ATEIbCTBOM?

OTBeT Ha NOCTaBJIEHHbIN BONPOC AoJKeH bbITb oTpuuaTenbHbiM. CaMo no cebe npasBo Ha
KOMMeHCaLunto NPUYNHEHHOINO NMMYLLLECTBEHHOIO M HEMMYLLLECTBEHHOIO Bpeaa He
OTHOCMTCS K YNCAy NpaB, 3almniaeMbix KOHBEHUNEN, MO3TOMY OTCYTCTBUE B
3aKOHO4ATeNbCTBE rocyAapCTBa - Y4aCTHUKA BO3SMOXHOCTW TaKOro BO3MeLLeHns (nam
€ero HefloCTaTOYHOCTb) He sIBNSieTCS HapyweHneM KoHBeHUuN. 3 cMbicna CcT. 41
KoHBeHUMUM cneayeT, YTO Hanm4me pasHbiX NOAX000B roCy4apCTB - YYaCTHMKOB B
OTHOLLUEHNN NOJIHOTbLI 06 beMa BO3MELLEHUS NPUYNHEHHOIO NOTEPNEBLLUEMY Bpeaa
ABNAETCHA C TOYKM 3peHns KoHBeHUMN JONYyCTUMbIM U eAUHCTBEHHOE NocnencTBme
HEeNoJIHOTbl 06beMa BO3MELLEHNS - BO3MOXXHOCTb MNPUCY)XAEHUA KOoMMeHcauun Cyaom.

NMockonbKy N3 KOHBEHL NN He BbiTeKaeT 0653aTeNbCTBO roCcyfapCTB - Y4aCTHMKOB
obecneymBaTb NoTepneswemMy B NoJHOM ob6beme, TO KOHBEHLUIO, B COBOKYMHOCTHU C
npeueneHTHbIM npasom CoseTa EBponbl, HENb3SA pacCMaTpMBaTb B 3TOM acrnekTe Kak
MeXXAYHapOo4HbI OOroBOpP, UMEKLWUN NPUOPUTET Nepen HopMaMu POCCUNCKOro npaea un



ABJIAOLLMNNCSA €ro COCTaBHOWM YacCTblO.

LLoJ>XHbBI TN POCCUIACKME CyAbl NPY OnpeaesieHnn pa3Mepa KoMneHcaunum MopasibHOro
Bpela PyKOBOACTBOBATbLCSA pa3MepamMu npucyxgaemon Cyaom cnpaBensiMBon
KOMMeHCcaLuun 3a cTpagaHna?

Ina oTBeTa Ha 3TOT BOMPOC OCTaHOBUMCS Ha noaxoae Cyna K onpeaeneHuio
cnpaBeanMBO KOMMEHcauun 3a cTpaganms. Kakux - nnbo obuwmx npuHLKNOB Noaxoaa K
3ToMy Bonpocy CyaoM [0 HacTosWwero BpemMmeHn He BolpaboTaHo. Cyn He fenaeT B
peleHnsx, Kaknx - 1nbo NnosiCHEHU B OTHOLLEHMN pacyeTa pa3Mepa KoMMneHcaumn 3a
CTpadaHusa, KpoMe yKasaHus Ha BUAbl CTpadaHuin (6ecnoKoncTBOo, Nepe)xxMBaHUsa B CBA3U
C HEMCMPABHOCTLIO) UJIN CCbINIKW Ha pa3Mep KOMMEHCALUn, MPUCY X AEeHHbIN B
aHaJIorM4yHoOM Jene.

NHorpa Cyn npucyXXaaeT eAuHY0 CYMMY KOMMEeHCaLUM 32 UMYLLLECTBEHHbIN U
HENMYLLIECTBEHHbI Bpe, HEe pa3rpaHNYMBas ee no oTAesbHbIM BuaaM Bpeaa. Kak
nokasblBaeT aHanu3 pelwweHnn Cyna, obblyali NnpnaepxnBaTbCs pa3Mepos,
NMPUCY>XXAEHHbIX MO aHAJIOrMYHbIM AefnaM, No3BosisieT n3bexaTb YPe3MepHO CUJIbHbIN
pa3bpoc CyMM KOMMeHCcaLun.

Cyn siBnsieTcsa B rnpenenax CBoOen pUCANKLUNN e AMHCTBEHHbLIM Cy40M,
paccMaTpuBawLWmMM TpeboBaHMSA 0 KOMMNEHCALMW, N MO3TOMY HE HY>XKOaeTCsA B Kakon -
nnbo obLien meToamke onsa onpepesieHNs ee pasMepa M ero getajlbHoM 060CHOBaHUN.
Ba3ncHble ypoBHMN KOMMeHcauum yctaHasameatoTca CyaoM B MepBbIX peLleHnsXx,
KOoTopble B fanbHenweM cnyxaT ans Cyna OpueHTUPOM NpU BbIHECEHUN NOCAEAYIOLWNX
peweHnn.

BO3MOXXHOCTb NpuUcCy>xaeHma KomneHcauum B nopsaake ct. 41 KOHBeHLUUN BO3HUKaeET
JIMWb B TOM C/ly4ae, ec/qiv npasBo rocyapcTBa - y4aCTHMKa npegycMaTpusaeT
BO3MOXXHOCTb JINLb YaCTUYHOI0 BO3MeLleHNs. Bbile Mbl paccMmoTpenn noaobHyto
CUTyaumio, Korga pocCMnCcKoe npaBo He NnpeaycMaTpuBaeT B KavyecTse obuiero npasunia
BO3MOXXHOCTb KOMMNEeHcaunm MopasibHOro Bpeaa npu HapyLweHnmn nMyLL,eCcTBEHHbIX Npas.
B oTHOWeEHWN pa3Mepa KOMMNEHCaUnmM 3a CTpagaHnsa poCCMNCKOE 3aKOHO4ATeNbCTBO (M.
2 cT. 1101 IK) comepXXuUT Takou e KpUTepuin, Kakon yctaHoBseH B CT. 41 KoHBeHUUH, -
NPUHLMN CnpaBensiMBoCcTU. Takum obpa3oM, HET OCHOBaHMI NonaraTb, YTO NpPaBo
Poccumn npenocTaBnseT BO3MOXKHOCTb JIWb YaCTUYHOW KOMMEHCALNN C TOYKUN 3peHns ee
pa3Mmepa. OTcioga cnenyeT, 4To peweHna Cyana 1 B 4acTu pa3Mepa KOMMeHcaumm He
MMeKT AN POCCUNCKNX CyaoB 0bs3aTeNbHOro Xxapaktepa.[16]



Cka3aHHOe He 03HayvaeT, 4To peweHns Esponenckoro Cyaa B HaCcTu pa3Mepos
KOMMEeHCaumMm 3a CTpadaHusa He NpeacTaBAstoT HUKAKON LLEHHOCTMN ONS POCCUNCKOWN
NMPaBoONPUMEHNTENIbHOW, MPAaKTUKN OHN 3aC/Ty>KUBAOT CEPbE3HOr0 BHUMaHUA B acnekTe
COOTHOLLEHNSA MeXXAy pa3MepaMun KoMneHcauum, npucyxgaemoiMmm Cyaom npu
HapyweHun oTaeNbHbIX BUOOB NpaB 1 bnar.

3aKJo4yeHue

B KOHLe cBoel paboTbl MHe Bbl XOTENI0Cb CAeNaTbh HEKOTOPLIE BbIBOAbI.

Bo - nepBbIX, KAaK paHee BbIAENSAN0Ch - NAes BO3MELLLEHNS MOPaJiIbHOro Bpena umeeTt
rnybokme nctopmyeckme KoOpHM B CO3HAHMN POCCUINCKOro Hapoaa, MO3TOMY MOMbITKK
OTPULAHMNSA €e B COBETCKYIO 3MOXY HE MPUBENMN K MNOJIOXKUTESIbHOMY pe3ysbTaTy 1
NOJNIOXKNJIN HAYao AONrOMY U YNOPHOMY TpyAy MO BOCCTAHOBJIEHMNIO UHCTUTYTa
MOpasibHOro Bpeaa B COBPEMEHHOM POCCMNCKOM 3aKOHOAAaTeNbCTBE.

Bo - BTOpPbIX, HECMOTPS Ha TO, 4TO 3TOT MPABOBOM UHCTUTYT COOEPXKUT Ccenyac
NOCTaTOYHO OPUANYECKNX HOPM, OCTAOTCS HEYPEryMPOBaHHbIMU €Llie MHOrne
npobnemsl. Hanpumep, oCTaeTCsA OTKPbITLIM BOMNPOC O TOM, MOXXET JIN ObiTb NPUYNHEH
MOpasibHbIN Bpen IopUANYECKOMY NNLY N, €CZTN MOXKET, NOANEXUT I OH KOMMNEHCcaLmnun.

N B - TpeTbux, HeobXxoAMMO elle pa3 NoAYepPKHYTh, YTO pelleHns EBponenckoro Cyna
No NpaBaM YesioBeKa AJ1 POCCUNCKUX CYA0B He MMeloT 00513aTesIbHOro xapakTepa.
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