Copnep>xaHue:

BBepneHue

B HacTosLee BpeMsa B POCCUNCKNX Cyax HaxoanTcsa 6onbLioe KoNnM4ecTBo aen,
CBSI3aHHbIX C TpeboBaHMAMKN BO3MELLEHUS MOPaJsIbHOro Bpeaa. 9TO NMoKasbiBaeT, 4TOo
OaHHbIN NPaBOBOW MHCTUTYT npuobpeTtaeT BCce 6osblLle 3HAYEHUN B MPaBOBON XU3HU
pOCCUNCKOro obuecTsa. A Belb BCEro HECKOJIbKO AeCATUIeTUN Ha3a B Hallen cTpaHe
roCrnoAcCTBOBasa NAes 0 TOM, 4TO JINYHOCTb YesI0OBEKA HeNb3s U3MepUTb KakuMn - nnbo
OEeHEeXHbIMU U MaTepuasbHbIMU cpeacTeamMun. Mo 3ToOMy NPOCTON rpaXkAaHUH He Mor
TpeboBaTb KOMMNEHCAL MM CBOUX PU3NYECKNX NN HPABCTBEHHbIX CTpagaHun. Cenyac xe
BO3MelleHVne MOpasibHOro Bpeaa SABJAeTCs CyLeCTBEHHON rapaHTuen JINYHbIX NMpaB
rpakgaH. Ml Tak, 4To »Xe Takoe MopasbHbIn Bpea? Kakmmum cnocobamm oH Bo3MellaeTca?
Kak onpepenseTcs pasMep KoMneHcaumm? Ha 3Tm BoNpockl 1 NocTapatoCb OTBETUTL B
cBoen Kypcosoun paboTe.

He cMOTps Ha TO, 4TO AAHHbLIN NPABOBON MHCTUTYT NpuobpeTaeT Bce 6oJiblUe 3HAYEHUN
B MPABOBOW XXN3HU POCCUIACKOro obLiecTBa, OH Pa3BUT HE TakK CUJIbHO, KaK XOTenoch Obl.
B 3TOM MHCTUTYTE HET YETKUX Pa3MepoB onpeaeneHns KoMneHcaumum MopasbHOro
Bpena, B KakKux C/ly4yasx rpakjaHuH MoxxeT rnotpeboBaTh Bo3MelleHNe MPUINHEHHOIO
eMy Bpefna, Tem bonee, 4TO He BCce rpa)kaaHe PO 3HalOT CBOW NpaBa, He Y BCEX eCTb
[eHbrn Ha ONbITHOrO afBoKaTa, Aa U TO, B KOHUE cyaebHoro npouecca HeT rapaHTun,
4yTO YyesioBeky byneT Bo3MeLLEeH MOpasibHbIA Bpes.

Ha Mou B3rnsag, B Hawlen CTpaHe He yaenseTca LOJIKHOMO BHUMaHUA UHCTUTYTY
MOpaJibHOro Bpena, a Beab B KOHCTUTYUUn PO yKasaHo, 4TO: «4esioBeK, ero rnpasa u
cBoOOAbI ABMAIOTCA BbICLWIEN LLeHHOCTbto. Mpun3HaHmne, cobnogeHve n 3awmTa npas n
csBobop venoBeka n rpaxgaHnHa - 0693aHHOCTb rocygapcTBa». (CT.2). [T03TOMY, A O4eHb
HaLelCb, 4TO B AaJibHENLEeM, KaXAbl YeNoBeK, YbM NpaBa bblan ywemneHbl, CMOXeT
paccYNTbIBaTb HA BO3MeLLeHNe MOpaJsibHOro Bpea, U 4To 3aKkoHo4aTeNbCTBOM P® byneTt
yCOBEpPLWEHCTBOBAH AAaHHbIA UHCTUTYT.

XoTenocb 6bl Ha3BaTb eLle 0AHY MPUYMHY TOro, YTO A Bbibpasa MMEHHO 3Ty TeMy. Kak
NpaBuIo, CTYAEHTbI, U3y4as rpakAaHCKoe NpaBo, yAeNaoT MeHbLUEe BHUMaHNE TakuM
HebOoNbLWIMM NPaBOBbIM NHCTUTYTaM KakK MOpasibHbIA Bpen 1 BbibMpaloT B KavecTBe

OCHOBHbIX 06BEKTOB N3YHEHUA NHCTUTYTbI OPUANYECKMX NNL, MpaBa COBCTBEHHOCTU n



apyrue. Mo aToMy B 31O paboTe 4 xoTeNa nokasaTb, YTO MOpPasibHbI Bpen, yC0BUSA ero
BO3MELLEHNA ABNAIOTCA HE MEHEEe NHTepPeCHbIMU, YeM, Hanpumep, OCHOBaHUS
npuobpeTeHns npaBa COBCTBEHHOCTN NN NMPABOCNOCOOHOCTU OPUANYECKNX NNLL.

O6bI4HO B y4eOHMKAX rpa’kAaHCKOro npaBa AaeTcsa TO/IbKO onpeaeneHne MopaabHOro
Bpeda 1 ycJIoBUS ero Bo3MelleHns. 9 cHnTato, YTO HY)KHO pacluMpUTb AaHHble
N3JI0XKEHUSA 3TON TeMbl. A UMEHHO:

Heobxoanmo paccMOTpPETb UCTOPUNIO BOSHNKHOBEHUA U Pa3BUTNA MHCTUNTYTa
BO3MeLleHNA MOpPaJibHOIo Bpena B pOCCVIVICKOM npaee, TO €CTb onpeneyinTtb, Koraa
BO3HUK/IN (N Kakune) ncTopmnydeckmne npengnocCbilJikKn ond 3aKperJieHnd NoHATUA
MOpPaJibHOIo Bpeaa B 3aKOHOA4ATENIbCTBE, NnpocneanTb U3IMEHEHNA €ro Coaep>XaHnA B
3aBNCUMOCTU OT CMEeHbl NCTOPUNYECKKNX 3MOX.

HeobxoO4MMO AaTb XapPaKTEPUCTUKY 3TOMY MHCTUTYTY B COBPEMEHHOM POCCUIACKOM
3aKOHOLAaTeNbCTBE, TO €CTb ONPeaAesnTb, Kak MOHMMAETCs MOpPaJibHbIA Bpea
3aKoHoZaTesieM B HACTOsILLEEe BPEMS; KaK ero ToJIKyeT cyaebHas npakTuKa; Kakume
HOPMbl BXOOAT B 3TOT NPAaBOBON MHCTUTYT; Kakne CyLecTBYOT cnocobbl KOMNeHcaumnm
MOpasibHOro BpeAa; Kak npegslaraeT onpeaensTb pa3Mep KOMMeHcaunm 3akKkoHoaaTe b.

MMeeT CMbIC/1 06paTUTb BHMMaHME Ha TO, KaK peLlatoTCs BONPOChl KOMMNeHcauumn
MopanbHoro Bpena Eeponenickum Cyoom rno rnpaBam 4enoBeEKa.

Nasa 1. BO3HUKHOBEeHUE U pa3BUTUE UHCTUTYTA
BO3MeLUueHUss MopasnbHOro epeana B PocCMMCKOM npaBe

NMoHATMe MOpanbHOro Bpeaa

MpoLunoe Poccnm He faeT OCHOBAaHUA AyMaTbk, OYATO YacTHbIE nLa MOoran nobmBaThbCs
B Cy/[laxX BO3MELLeHNe 04HOro NnLlib UMYLLLECTBEHHOr0 Bpeaa. YOMNcTBo, yBedbe, 06uasbl ¢
JLaBHMX NOP OaBasu NoTeprneBLIeMy NpPaBo UCKATb B CBOK MOJb3Y JeHEeXHble
BO3HArpa>kaeHnsa C NpaBoHapPYLUNTENS, KOTOPOE MaJsio - NoOMaJly BbITECHSI0 06bl4ai
JINYHOW pacnpasbl C HUM CO CTOPOHbLI MOTEpneBLLIEro AN poacTBEHHUKOB. Mpu
NMYLLLECTBEHHbIX HapPYLLUEHMSX NoJlarajocb KpoMe BO3MELLEHNS UMYLLLECTBEHHOIO
yuiepba, ocobeHHO AeHeXXHoe Bo3HarpaxkaeHue «3a obuay». Obuaa noHnManach B
CaMOM LUMPOKOM 3HAYEHUMN, HE TOJIbKO KaK HapyLleHue NnYHbIX npaBs, HO U Kak rpyboe



BTOP)XEHME B YYyXYI0 MMYyLLEeCTBEHHYO chepy. C Te4eHneM BpeMeHU, Korga Hadana
YyCUMBATbLCS LeHTpasibHaa rocyaapCTBEeHHasa BJacCTb, FOCYAapCTBO CTPEMUIIOCH K TOMY,
4TOObl B3ATb B CBOU PYKW 3aLNTYy Y€CTU CBOMX FPakKaaH 1 Co34aBasio YrosioBHble
HakKasaHusa ona ockopbutenen. NpenocTaBasasa HaCTHYO KOMMEeHcauuto 3a
MMYLLECTBEHHbIN Bpen noTepnesLleMY, 3a BCAKMN NHON Bped rocyaapcTeo Tpebosano
YOOBJIETBOPEHNSA CaMO CHavasla B JINLEe KHA3S, B3bICKMBAlOLWEro 3a obnabl geHe)xxHoe
BO3Harpa>xgeHue B CBOIO MoJib3y, @ NOTOM B JiMLLE rOCyAapCTBEHHON BEPXOBHOW BJ1ACTHN,
HasaraBwen Ha obnavmnka pasHblie yCoBHble Kapbl. OAHAaKO 1 30eCb AaBasa cebs
YyBCTBOBaTb XXUBYLLAA B HAapoAe ngea 4acTHOro Bo3Harpa>kaeHus. YnoxeHume, Kak u
npeXxHne 3akoHogaTesIbHble aKTbl, BO3Harpa)kgaeT rnoTeprnesLllero 3a c4eT BUHOBHOIO
MO N3BECTHbIM (PUKCUPOBAHHBLIM KPUTEPUAM, @ KOFA4a KpUTEPUs HET, NPAMO yKa3blBaeT
cymmy becyecTtus. MNMpn Bo3MELLEHUN NMYLLLECTBEHHOIO (HEeMMyLecTBeHHOro) yuwepba
3aKoHOo4aTeNb NpeanucbiBaeT PYKOBOACTBOBATLCA onpenesieHHbIMU CyMMaMuy, He faBas
CyAbe npaBa KOHKpeTu3npoBaTb pa3Mep yuwepba. Ceofa rpaKAaHCKMUX 3aKOHOB OTpa3ni
B cebe BAMAHNE PYCCKUX NCTOPUYECKUX HaYan No 3TOMY NpeaMeTy U MpUHLUNbI
3anagHoOEeBpPONEeNCKOro npasa o Bo3MelweHnn spea. Npegycmatpusas Bpen oT AeAHUN
MPeCTYMHbIX N HE NPEeCTYMNHbIX, OH YNOMUHaET Be34e «0 Bpeae U ybbITKax», 4YTO Kak
OyATO OTKpbIBAET NPOCTOP OT MOHMMAHNA «Bpeda» He TOJIbKO KaK SKOHOMUYECKOro, HO
N KaK He X039NCTBEeHHOro. B cootBeTcTBUM CO CT. 693 n. 1 NK: «cya nonkeH 6bin aaBaTb
«y[0BJIETBOPEHME U BO3HArpakaeHme» notepneswlemMy BCAKUN Bpen U NPUTOM He
TO/IbKO OT HENPaBOMEPHbIX OENCTBUIN, HO U OT HENCMOJIHEHUS AOrOBOPOB U
obsazaTenbcTB». [pM 3TOM NPU3HaBaJOCh LUMPOKOE CyencKoe yCMOTpeHne B
Ha3Ha4YeHUN CyMMbl BO3Harpa>xaeHuns 3a sped n ybbITKM BO MHOMMX ClydasX.

BriepBble BO3MOXXHOCTb BO3MeELLEeHUA MOpPasibHOro Bpeada B MaTepuasibHOM Bnae
(neHe>xHOM BbipaXkeHunmn) bbina yctaHosneHa 3akoHoMm CCCP ot 12 uioHa 1990 roga "O
nevyaTn n Jpyrux cpencreax Maccosom nHgopmaumnn". B ctatbe 39 ObIS1I0 YKa3aHo:
"Mopa/ibHbIN (HEMMYLLECTBEHHbLIN) Bpen, NPUYNHEHHbIN Mrpa>KAaHNHY B pe3yJibTaTe
pacrnpocTpaHeHnsa cpeacTBOM MacCoOBOW MHMOPMaLMM HE COOTBETCTBYHOLLNX
DEeNCTBUTENLHOCTN CBEOEHUN, 3a4eBatoWMX YeCTb U JOCTONHCTBO rpakgaHuHa nmbo
MPUYNHUBLLUNX EMY NHON HENMYLLLECTBEHHbIN yulepb, Bo3MeLlaeTCca No peLleHnto cyaa
CpenCcTBOM MacCOBON MHGOPMaUUK, @ TakKXXe BUHOBHbIMU OOJIXXKHOCTHLIMWU JINL QMU U
rpaxgaHamu. Pasmep Bo3MeLLleHNA MOpaJsibHOro (HemMmyLecTBEHHOI0) Bpeja B
OEeHe>XHOM Bblpa>KeHuun onpepenseTca cygom”.

B nocnepywouwme, roabl npaBo TpeboBaTb BO3MELLEHMNA MOpasibHOro Bpeaa, 6bi10
npeaycMoTpeHO psagoM HOPMaTUBHbIX aKTOB. 34eCb, B MEPBYIO o4yepenb cnepyeT
oTMeTuTb OCHOBbI FPa)kAaHCKOro 3akoHoaaTenbcTBa Coto3a CCP n pecnybnuk (Ha



TeppuTtopumn Poccmnckon denepaunm oHM OenCcTBYOT ¢ 3 aBrycta 1992 roga) v 4acTb
nepsyto pa>xgaHCKoOro kogekca PO (BeseneHa B gencrteme ¢ 1 aHBapsa 1995 roaa).

YynTbiBas MHOroobpasme 3akoHogaTe/IbHbIX aKTOB, PErynpyoLWmnx OTHOLLIEHWS,
CBsI3aHHbIe C NPUYNHEHMEM MOpPaAJIbHOIO Bpea, pa3inyHble CPOKN BBEOAEHUNSA UX B
nencteue, MNneHym BepxoBHoro cyna Poccunckonm ®egepaumnm cHen HeobxoanmbiM gaThb
psaa pasbacHeHUn (MocTaHoBneHme oT 20 gekabpsa 1994 roga N 10):

1. Mop MopanbHbIM BPpegoM NOHUMAOTCA HPABCTBEHHbIE UN (DU3NYECKUe CTpadaHums,
MPUYNHEHHbIe aencTemamm (besgencTemem), NocAaraloWMMM HemaTepmanbHblie 6ara
(WM3Hb, 300P0OBbE, AOCTONHCTBO JINYHOCTUN) WX HAPYLLAOLWNMN €ro JINYHbIE
HeMMyLLeCTBEHHbIE NpaBa (NpaBo aBTopcTBa) MO0 HapyLaloWUMN UMYLLECTBEHHbIE
npaBa rpa>kaaHuHa.

MopasbHbIN Bped MOXKET 3aK/1l04aTbCs B HPABCTBEHHbLIX MEPEXMBAHNAX B CBA3N C
noTepen poaCTBEHHUKOB, HEBO3MO>XHOCTbIO MPOAOJIKATb aKTUBHYO 06LLECTBEHHYIO
XXN3Hb, NnoTepen paboTbl, pacKkpbiTUEM CEMENHON, BpavyebHOM TaHbl AN INLLIEHNEM
Kaknx-nnbo npas, pusnveckom 60nbt0, CBA3aHHOW C MPUYNHEHHBLIM YBEYbEM, NHbBIM
nospexxgeHmem 30o0poBbs 1Mbo B CBA3M C 3abosieBaHMEM, NMepeHeCceHHbIM B pe3yibTaTe
HPaBCTBEHHbLIX CTpagaHun, n gp.

Mpwn 3TOM HeobxoomMMo y4uTbiBaTb cnepgytouiee: cT. 131 OCHOB rpa>ka4aHCKOro
3akoHopaTeNbCcTBa bblsla yCTaHOBNEHA OTBETCTBEHHOCTb 3a MOpaJibHbIN Bpea,
MPUYNHEHHbIN rPpaXkKa4aHNHY HENPaABOMEPHbLIMU OEeNCTBUAMUN, U TOr4a, Korna B 3aKoHe
HeT crneunasbHOro yka3aHus Ha BO3MOXXHOCTb ero komrneHcauuun. Ctateen 151 'K PO
3TO NPaBWJI0O COXPAaHEHO NNLb ON18 C/lyHaeB NPUYNHEHUS FpaKgaHNHY MOpasibHOro
Bpeda OenCcTBUAMU, HapyLaWNUMN ero NYHble HeMMYyLEeCTBEHHbIE NpaBa nmMbo
MOCAraloWVMN Ha NMPMHaaNeXxalwme rpaxaaHUHy Apyrme HemaTepuanbHblie 6nara. Bo
BCeX OPYrnxX OTHOLIEHUAX KOMMNeHcaunsa MopasibHOro Bpena MoXXeT MMeTb MecTo,
TONbKO ecniv 06 3TOM yKa3aHO B 3aKOHe.

2. B OcHoBax rpa>xgaHCcKoro 3akoHogatesnbctea, B K PO 1 gpyrnux 3akoHogaTesbHbIX
aKTax ooHUM 13 obsa3aTesNlIbHbIX OCHOBAHNI OTBETCTBEHHOCTU 3a NPUYUHEHMNE
MOpaJIbHOro Bpeda sBASeTCs BMHa 0bna4mkKa. 3TO NOJSIOXKEHNE NPUMEHSETCA U K
OTHOLUEHUAM, BO3SHUKAOLWMM NPU NPUYNHEHUN Bpeda JIMYHOCTN UIN NMYLLECTBY
rpakaaHMHa NUCTOYHNKOM MNOBbILLEHHOM OMACHOCTK, Blajesiel, KOTOPoro Bo3MellaeTt
NMYLLLECTBEHHbLIN Bpen, Kak N3BeCcTHO, 6e3 BUHbI, KpOMe C/ly4aes, Korga Bpepn BO3HUK
BC/1Ie4CTBME HENnpPeoaosIMMON CUJIbl UK YMbICa noTepneswero (cT. 128 OcHoB
rpa>k4aHCKOro 3akoHogaTesibCcTBa). [1ockonbKy CcT. 131 OCHOB, B KOTOPOW FOBOPUTCS O



BO3MELLEHNUN MOPaJIbHOIr0 Bpeda No NMPUHLNNY BUHbI, ABJISIETCSA MO OTHOLLEHUIO K CT. 128
OcCHOB cneunanbHON HOPMOWM, MOCTOJIbKY MNPUX peLLUeHMN BoNpoca 06 0OTBETCTBEHHOCTU
BJlafesibLa NCTOYHMKA NOBLILLUEHHOW ONACHOCTU 3@ MPUYNHEHHbIN MOpPaJibHbIN Bpes
HY>XHO PYKOBOACTBOBATbLCSH UMEHHO €l0.

Mo3ToMy nMpu paccMOTpPEeHUN Aena O BO3MeLeHUN Bpea, NPUYNHEHHOr 0 FpakAaHnHy
NCTOYHNKOM TMOBbILLUEHHOW 0NacHOCTU (HanpuMep, B pe3yJsibTaTe Hae3aa aBTomobuns),
ero TpeboBaHMe 0 BO3MeLLeHUN Bpeda, NPUYNHEHHOIr O NOBpEeXAeHNUEM 340P0BbA U
nMyLLeCcTBa, NOANIeXUT YA0BJIETBOPEHNIO HE3ABNUCUMO OT TOr0, BAHOBEH WU HET
B/lagesiey, NCTOYHMKA MOBbILLEHHOW 0NacHOCTU WX INLO, OCYLLEeCTBAsOLLLEe ero
aKcrnyaTauuio (HanpuMmep, sBoanuTens asTomobunsa), B npudnHeHnn spena (Kpome ero
NPUYNHEHNSA BCNeLCTBNE HENPeoaoIMMON CUJlbl WK yMbICNa noTeprneswero). OgHako
TpeboBaHMe 0 BO3MeLLEeHUN MOPaJIbHOro Bpeda B TaKOW CUTyauunm MoXXeT BbITb
yOOBJIETBOPEHO NNLWb MPU HAJIMYUN NX BUHDI.

Taknm 06pa30M, npum Haesae aBToOMObWUA Ha YenoBeka MOpaJ'IbeIIZ Bpen MOXeET ObITb
BO3MeELLEH, eC/IN eCTb BUHA BOAMTENSA NN BNagenbla UCTOYHUKA NOBbILLEHHON
ONnacHoOCTW, a Bpea nMmyLlecTBy U 300pOBbLIO netLlexona 6y,£l,eT Bo3MeLleH He3aBNCNMO OT
NX BUHDI.

OOHaKo 13 3TOro npasusa eCTb UCKOYeHMe. 24 nekabps 1992 roga BepxoBHbIM
CoBeToM P® 61K NpUHATLI U BBeAEHbI B Aencteme ¢ 1 gekabpsa NpaBuna Bo3MeweHns
paboTonaTtenaMmun Bpena, NPUMYNHEHHOro paboTHMKaM yBeYbeM, NpodheCcCnoHasibHbIM
3abonesaHnemM nMbO MHLIM MOBPEXOEHNEM 300POBbS, CBA3AHHbLIM C NCMOJIHEHNEM UMK
TpynoBbiX 06s13aHHOCTEN.

B cTaTbe 8 MNpaBua ykasaHo, 4TO OAHMM 13 BUOOB BO3MELLEHUS Bpeaa ABSETCS
BO3MeLLleHne MopasibHOro Bpena. 9To NoJIoXKeHMe pa3BmBaeTcsa B CT. 25 Mpasun,
cornacHo kotopon pabotonaTtens 0693aH BO3MECTUTb NOTEpNeBLUEMY, NOJYyHYUBLUEMY
TPYAOBOE yBeYbe, MOpPaJibHbIV Bpe, B E€HEXHON NN NHON MaTepuanbHon opMe, a
Takxxe B cT. 30 MpaBwnn, B COOTBETCTBUU, C KOTOpol paboTonaTenb 06s3aH BO3MECTUTb
MOpaJibHbIA Bpes CEMbe, NOTEPSABLUEN KOPMUbLIA BCIeACTBME TPYA0BOrO YBEYbS.

3. Tak KaK BOMNpPOCbl KOMMNEHCaL N MOPaJibHOro Bpeaa B chepe rparKgaHCKnNX
NMPaBOOTHOLLUEHWI PErynpyoTCa PSAOM 3aKOHO4ATeIbHbIX aKTOB, BaXKHOe 3Ha4yeHune
nMeeT JaTa BBEAEHUA TaKOro akTa B EeNCTBMe, MOCKOJIbKY Ha NMpaBoOHapyLleHus,
BO3HMKLUME 00 BBEAEHUS B OENCTBME KOHKPETHOI0 akTa, €ro HOpMbl PacnpoCTPaHATLCSA
HEe MOryT.



HopMbl 0 BO3MeELLEeHN MOPaJIbHOro Bpeda - 3TO YCTaHOBJIEHME HOBOIro BUAa
rpa>k4aHCKO-NMPaBOBOMN OTBETCTBEHHOCTW 3@ COBEPLUEHHOE NPUYNHUTENEM Bpea
nesHne, a OTBETCTBEHHOCTb 3a NPOTUBOMPaBHoOe aesaHue, no obwemy npasuny,
onpenenseTcs 3aKOHOM, AENCTBYIOLWMM BO BPEMSA COBEPLLUEHNS 3TOr0 AEAHUSA; 3aKOH,
YCUINBAIOLWNIA OTBETCTBEHHOCTb, 06paTHOW CUMbl UMETb HE MOXKET.

Ncxopsa ns storo, NneHym BepxosHoro cynga P® B n. 35 Ha3BaHHOr o BbiLle
NocTaHoBsieHNs oT 28 anpensa 1994 rona pa3bAacHUA: "MopanbHbIN Bpes, NPUYNHEHHbIN
rpaXkK4aHnHy, NOAJIEXNT BO3MELLEHWUIO, €CJIN HEeCHACTHbIN C/ly4an nMmen MmecTo nocne 3
aBrycta 1992 roga, NnockoNbKy 00 BBeeHUs B gencteme OCHOB rpa>K4aHCKOro
3akoHogaTenbcTBa Coto3a CCP n pecnybnmk yKasaHHbIM BUO UMYLLECTBEHHOWN
OTBETCTBEHHOCTU A/19 C/lyHaeB NPUYNHEHNS Bpeda 340pO0Bblo He Obil npeaycMmoTpeH”.[1]

ITOT NPUHUMUN OENCTBYET U B UHbIX OTHOLLUEHUSX MO BO3MeLLeHUto Bpeda. Ecnn
MOpaJibHbIN Bped NPUYMHEH 0O BBEAEHMUSA B 4ENCTBME 3aKOHO4ATE/IbHOr0 aKTa,
npenycMaTpurBatoLLero NnpaBo NOTepneBLWEero Ha ero KoMrneHcauuto, TpeboBaHusa ncTua
He nogsiexxaT y[0B/IEeTBOPEHMIO, B TOM YMUCe 1 Torga, Korga ncrey, nocne BCTynaeHums
3TOr0 akTa B 3aKOHHYIO CUJTY NUCMbITbIBAET HPaBCTBEHHbIE NN (pu3nveckme cTpagaHus,
MOCKOJIbKY Ha BpeMSA NpU4YnHeHns Bpeaa Takon BUL OTBETCTBEHHOCTU He Obin
yCTaHOBJIEH U Mo oOweMy npaBuy OeNCTBUSA 3aKOHA BO BPEMEHUN 3aKOH, YCUJIMBAIOLLNIA
OTBETCTBEHHOCTb MO CPAaBHEHWUIO C AeNCTBOBaBLUINM Ha BpeMs CoBepLleHUs
MPOTMBOMNpPABHbIX ALENCTBUN, HE MOXXET NMMeTb obpaTHOM cunbl (M. 1 cT. 54 KoOHCTUTYuUUn
Poccuinckonm depgepaunn).[2]

3necb cnepyet 06paTUTb BHMMaHMe Ha n. 6 MNocTtaHoBneHus MNneHyma BepxoBHOro cyaa
P® ot 20 nekabpsa 1994 roga, roe Hapsaay CO CKa3aHHbIM Bblle OTMEYEHOo, YTO B
Calyqasax, Korga npoTmBonpaBHble AencTeuA (be3nencrTeme) oTBeTHMKA, MPUYNHSAIOLWME
NCTLY HPaBCTBEHHbIE WIN (pU3nyeckme cTpagaHuns, Havyananucb A0 BCTYMNJIEHUS B CUY
3aKOHa, YCTAaHOBMBLUEro OTBETCTBEHHOCTb 3@ NPUYMHEHME MOpPAJIbHOro Bpena, u
NpoOo/HKATCA NoCsie BBeAEHUSA 3aKOHa B AeNCTBME, MOpPaJibHbIN Bpea NognexuT
KoMmneHcauunn.[3] UHbIMK cnoBamMun, eCcnv NpuYnHa, Bbi3BaBLUAsA MOpPasibHbIA Bpen, He
yCTpaHeHa 00 BBeAEHNS 3aKOHa B AENCTBUE, CO OHA ero BBeAEeHUNS Y UCTUa BO3HUKaET
rnpaBo Ha BO3MelleHMe Bpeaa.

4. Ha npakTunkKe BO3HUK BOMPOC: AOMYCTUMO i BO3MeELLeHNne MopasibHOro Bpeaa, eciu
ONA NAHHbIX NPABOOTHOLLUEHUI 3TO 3aKOHOM MPSIMO He NMpeayCcMOTPEHO?

CyAbl No-pa3HOMY pellany AaHHble CNOopbl, Yalle noJsaras, 4To BO3MeLlEHNE MOPasibHOrO
Bpeda BO3MO)XXHO TOJIbKO TOrga, Korga 3To NpsiMo npeaycMoTPeHO 3aKOHOM. Hanpumep,



CyObl OTKa3biBaJIn B BO3MeELLEHNN MOPaJIbHOro Bpeda no gesiaMm o BOCCTAaHOBJIEHUW Ha
paboTe (Npun NpM3HaHUKN YBOJIbHEHUS HE3AKOHHbLIM), NCX0Aasa U3 Toro, 4To K30T P®
Takoro npasa paboTHMKaM He npeaocTaBnaseT. BepxoBHbIN cyd PO Takyto nMo3uunto He
pa3gesnni u pasbAaCHWUI, 4TO OTCYTCTBME B 3aKOHOAATE/IbHOM aKTe NPsSMOro ykasaHus
Ha BO3MOXXHOCTb KOMMNeHcaunn npUYNHEHHbIX HPABCTBEHHbIX U PU3NYHECKUX
CTpafaHWUn Mo KOHKPETHbIM NPAaBOOTHOLWEHUAM He BCerga o3Ha4vaeT, 4To noTepnesLwmni
He uMeeT rnpasa Ha BO3MelleHne MopasibHOro Bpena.

CornacHo n. 3 cT. 1 OCHOB rpa>a4aHCKOro 3aKoHo4aTe/IbCTBa HOPMbI FPa>KaAaHCKOro
3aKoHOAATeNIbCTBa NPUMEHSAIOTCH B PEryJIMPOBaHNN TPYO0BbIX MPaBOOTHOLIEHUA, KOrga
3TW OTHOLLUEHMNSA He yperyampoBaHbl TPYAOBbIM 3aKOHO4ATENLCTBOM. [MOCKONbKY
OTHOLIEHMS NO BO3MELLEHMIO MOPaJIbHOro Bpeda TPYAOBbIM 3aKOHO4ATE/IbCTBOM He
peryampyoTcs, npu peweHnn Bonpoca 0 ero BoO3MeLeHUn cneayeTt pyKoBOACTBOBATLCS
COOTBETCTBYIOLWMMN HOPMaMUM Fpa>KAaHCKOro 3aKoHogaTeNbCTBa.

B YacTHOCTW, cya BnpaBe 0643aTb paboToAaTeNnss KOMNEHCMPOBATb MPUYNHEHHbIE
PabOTHMKY HPABCTBEHHbIE, (PU3NYECKNEe CTPadaHUsA B CBSI3N C HE3aKOHHbIM
YyBOJIbHEHNEM, NEPEBOAOM Ha Apyryto paboTy, HEO6OCHOBAHHbBIM MPUMEHEHNEM
JNCUMMJIMHAPHOT O B3bICKaHWSA, 0TKA30M B NMepeBoe Ha Apyryt paboTy B COOTBETCTBUMU
C MEANLVHCKMMW PpeKoOMeHAaunsMn n T.0m.

CKa3aHHOe NMPMMEHNMO 1 K TPYAOBbIM OTHOLUEHMSAM, BO3HUKLWINM rocse 1 aHBaps 1995
roga, Tak Kak yKa3aHHbIMUN HE3aKOHHbIMK AeNCTBUAMKN paboToaaTensa HapyLlatoTcs
JINYHbIE HEMMYLLIECTBEHHbIE NpaBa paboTHUKa 1 Apyrue HemaTepuanbHble 6nara (cT.
151 TK PO).

5. bosbLUYy C/IOXKHOCTb NpeacTaB/sgeT onpenesieHne pasMepoB AeHEeXHbIX CYyMM,
KOTOpble NoaJsie)xxaT B3bICKaHMIO B BO3MELLLEHME MOpaibHOro Bpena. Npobnema coctonT B
TOM, YTO 3aKOH KaKnx-nmbo KpuTepmnes, N0 KOTOPLIM ONpPenensanTCcs 3TN pa3Mepsbl, HE
COLEpPXUT, NepenaBas peLleHre 3TOro Bonpoca LesJnkoM Ha yCMOTpeHue cyna. Het
npsmMoro otTeeTa u B [NocTaHoBneHUn NneHyma BepxoBHoro cyga P® ot 20 aekabpsa 1994
roga. 3TO CBSA3@aHO C TEM, 4YTO AaTb NPUrOAHbLIN Ha BCE CAly4aun XXU3HM peuenT, B
NMPUHLWME HEBO3MOXXHO. NMognexawasa B3bICKaHMIO CyMMa 3aBUCUT OT MHOTUX
KOHKPETHbIX 06CTOATENbCTB, KOTOPbIE A0/IXKHbI ObITb OLLEHEHbI N Y4TEHbI CYyA0M.

Hanpumep, B n. 36 lNocTtaHoBneHUA lNneHyma BepxosHoro cyna P® o1 28 anpena 1994
rofa AaHbl MPUMEpPHbIe pa3bsacHeHUA 06 onpeneneHnn pasMepa Bo3MeELLEHNS
MOpaJibHOro Bpeaa, NPMYNHEHHOr 0 NoBpexxaeHmnem 300poBbsa. OH onpenenaeTcs cygom
ncxonsa U3 CTeneHm TSXKeCTU TPaBMbl, MHOMO NOBPeXOeHNs 340Pp0BbA, APYrnX



06CTOATENLCTB, CBUOETENLCTBYIOLLMX O NEPEeHECEHHbIX NOTEPNEBLUNM (PU3NYECKUX 1
HPaBCTBEHHbIX CTPafaHUAX, @ TaKXe C Y4eTOM NMYLLECTBEHHOIO NOJI0XXeHUSA 0bunaymka
Bpena, CTerneHn BMHbl CaMOro noTteprnesLllero u Apyrnx KOHKpPeTHbIX 06CTOATENbCTB.
OueHmnBas cTpagaHusa noTepnesLlero, Hago0 Yy4YNUTbiBaTb HE TOJIbKO T€, KOTOPbIE OH yXe
rnepeHec, HO U Te, KOTOPbIe OH CO BCEN 04EBUAHOCTLIO ByaeT nepeHocnTb B byayuiem
(HanpuMep, yTpaTa KOHEYHOCTEN MOXKET MNoBJIeYb OCJ/IOXKHEHUSA B JINYHOM XXU3HMN,
NNLWEHNEe BO3MOXXHOCTW paboTaTb Mo cBoen npodheccnm, MoryT BOSHUKHYTb Npobiemsl,
nopoXxaatLime MopasibHble TpaBMbl).

Mo gpenam o BO3MeLLEeHUU MOpPaJIbHOro Bpeaa, CBA3aHHOMO C MoBpeXXaeHnemM nMyLlecTBa
noTepneBLUEro, Tak >Xe Kak 1 C noBpexxgeHmnem ero 3gopoBbsd, MOXET ObITb YYTEHO
nMmyLlectBeHHOE MNoJioXXKeHnme npninHnTesid spena.

MneHyM Tak>Xe pa3bACHWI, YTO NMPU pacCMOTPEHNN TpeboBaHNN 0 KOMMeHCauun
MPUYNHEHHOr 0 rpa>kgaHHy MOpaJibHOro Bpena Heob6xoanMmMo y4nTbiBaTb, YTO MO
MPaBOOTHOLUEHNAM, BO3HUKLWKM nocne 3 aBrycta 1992 roga, koMmneHcaums
onpenenaeTcs CygoM B AEHEXHON NN MHON MaTepuanbHoOn hopMme, a no
MPaBOOTHOLLUEHNSM, BO3HUKLIMM nocne 1 aHBapda 1995 rona, - TONIbKO B AEHEXXHOW
dopMe, He3aBMCMMO OT noaJiexkallero BoO3MeLLEeHNI0 MMYLLLeCTBEHHOro Bpeaa.

6. Ha TpeboBaHMa 0 KOMNEHCaLNUM MOpasibHOro Bpeda NCKOBas AAaBHOCTb He
pacrnpocTpaHAeTCs, NOCKOJIbKY OHWN BbITEKAOT U3 HapyLUEeHUS JINYHbIX
HEeMMYLLECTBEHHbIX MPaB U APYrnx HemaTepuanbHbix 6nar (n. 2 cT. 43 OcHoB
rpa>K4aHCKOro 3aKkoHofaTesIbCTBa - MO MPaBOOTHOLLUEHWAM, BO3HUKLLNM nocse 3 aBrycra
1992 roga, n. 1 cT. 208 NK P® (4acTb nepsasd) - N0 NPaBOOTHOLWEHUAM, BO3HUKLLNM
nocse 1 auBapsa 1995 ropa)(4]

CtaTbsa 151 'K onpenensieT MopasibHbIV Bpen Mo CyLWeCcTBY Tak Xe, Kak 1 OCHOBbI
rpa>xgaHCKoro 3akoHogatenoctBa 1991; a MMEHHO KakK NMpUYNHEHME rpa>KaaHUHy
PM3NYECKNX NN HPABCTBEHHbLIX CTpadaHuin. bonee pa3BepHyToe onpeneneHne noHATusNA
«MopanbHbIN Bpen» nan Nnenym BepxosHoro Cyna P® B nocTtaHoBsieHU oT 20 gekabps
1994 ropna Ne10 «HekoToOpble BONPOChl MPUMEHEHMNS 3aKOHOA4aTe/IbCTBa O KOMMNeHcaLuuu
MOpaJibHOro Bpea»:

«[log MopasibHbIM BpeAoOM NOHUMAKTCA HPABCTBEHHbIE NN hU3nNYeckme cTpadaHus,
MPUYNHEHHbIE AeNCTBMAMK (be3gencTemem), NOCAraloLWMMN Ha NpUHagaexxawme
rpa>kgaHWHy OT POXXOEHUSA UM B CUTY 3aKOHa HeMaTepuasbHble 61ara (XKn3Hb,
300pOBbe, AOCTONHCTBO JIMYHOCTK, AenoBas penyTauns, HENPUKOCHOBEHHOCTb YaCTHOMN
XXU3HW, NINYHAA N CeEMeNHad TaHa 1 T. MN.) WIN HapyLwalownMn ero JInYHble



HenMyLLeCcTBEHHbIE NpaBa (NpPaBO Ha MoJib30BaHMWE CBOMM MMEHEM, MPaBO aBTOPCTBA U
Apyrve HemmyLleCTBEHHbIE NpaBa B COOTBETCTBUM C 3aKOHOM 06 oxpaHe npaB Ha
pe3ynbTaTbl UHTENNEKTYaNIbHOW AeATENbHOCTN) N0 HapyLLALWUMN UMYLLLECTBEHHbIE
npaBa rpa>xgaHunHa.

MopanbHbI Bpe, B YHaCTHOCTU, MOXKET 3aKJ/Il04aTbCHA B HPABCTBEHHbIX NepeXnBaHUSAX B
CBS3M C NOTepen poACTBEHHNKOB, HEBO3MOXXHOCTbIO MPOA0/IXKATb aKTUBHYIO
06WeCcTBEHHYIO XWN3Hb, MOoTepen paboTbl, paCKPbITUEM CEMENHON, Bpa4YebHOW TalHbl,
pacnpocTpaHeHWEM He COOTBETCTBYOLMX OENCTBUTENBHOCTU CBeAEeHUN, 3a4eBaloLwmnx
4eCTb, LOCTOUHCTBO WU Oe/I0BYIO penyTauns rpa>kjaHuHa, BpeMeHHbIM orpaHu4yeHmnem
NNn NULEeHneM Kakux - nmbo npas, pusnyeckon 60nbto, CBA3aHHON C NPUYNHEHHbBIM
yBe4YbeM, MHbIM NoBpeXxaeHneM 300posbs 11Mbo B CBA3M € 3aboneBaHmnem,
rnepeHeceHHbIM B pe3yJibTaTe HPABCTBEHHbIX CTpadaHnm n gp.». (n. 2)

OnpepeneHue MopasibHOro Bpefa Kak CTpafaHue 3ac/ly>XMBaeT BHUMaHue. ACHOo, 4TOo B
CTpagaHuAax (PU3NYeCKNX NI HpaBCTBEHHbIX) Bblpa)KaeTCa peakums Ha
HernpaBOMepHble OEeNCTBUSA, BleKyLme 3a coObon N3MeHEeHNs COCTOAHUSA 340P0BbS.
300poBbe onpepenseTcs B Nnpeambyne yctasa BcemnpHon opraHmsaumm
30paBOOXPAHEHMNSA KaK «COCTOSAHME NOJIHOIrO (hM3NYEeCKOro, AYXOBHOIMO U COLMaNbHOrro
B6naronosiyyme, a He TOJIbKO OTCYTCTBUE BonesHen n pnsndecknx aeeKTos», a
KoHcTuTyumnen PO 300poBbe NpM3HaAeTCa OAHUM U3 HeMaTepuanabHbiX Bnar,
NnpUHaasiexalmx 4esioBeky oT POXKAEHUS.

CnepoBaTefibHO, KOMNeHcaunsa byaeT noanexxaTb MOpPasibHbIA BPea, 3aK/I0YEHHbIN Kak
B 6eCCrnopHOM yXyALIEeHNN COCTOAHNSA 300poBbA (Hanpumep, obocTpeHne bonesHu,
rMMNepTOHNYECKUIA KPU3), TaK 1 B IMOLMOHAJIbHOM HaNpPs>XeHUN, NepeXxmBaHnsX,
CBSAA3aHHbIX C PEe3KUM n3MeHeHneM obCcToATeNbCTB, YYBCTBOM COOCTBEHHOM HEHYXXHOCTN.

Bonee cno)XHbIM ABNSETCSA BOMPOC, KOMY UMEHHO MOpPaJibHbIN Bped MOXeT ObITb
NPUYNHEH: TOJIbKO FpaKAaHUHY UM TaK Xe IpUaAnYeCcKoMy nunLy.

N3 onpepeneHnsa MopasbHOro Bpena MoxXeT ObITb cAenaH BbiBOL, YTO, MOpaJibHbI Bpes
MOXeT ObITb MPUYMHEH TOJIbKO (husnveckomy nmuy. OgHako B €T. 152 TK,
npepycMmaTpuBaloLlen 3aWwmnTy 4ecTu, LOCTOMHCTBA U AesI0BOW penyTauun, CKkasaHo, 4To
NpaBnao O 3alMTe OEeN0BON penyTaununm rpaxgaHnHa, Co6CTBEHHO NMPUMEHSAIOTCA U K
3aWMTe AenoBoON penyTauun opuandeckoro nuua. B yncne stnx npasun
npenycMoOTpeHbl He TOJIbKO Bo3MelleHne yObITKOB, HO U KOMMEeHCaLuusa MopaibHOro
Bpena. Onupasacb Ha 3Tu npepnoxeHus, NneHym BepxosHoro Cyna P® B nocTaHOBIEHUN
oT 20 pekabp4a 1994 roga Nel0 pa3bsACHWMA, 4HTO NMPaBUIO peryanpyowme KoMrneHcauyuto



MOpasibHOro Bpeaa B CBSI3U C PacrpocTpaHEeHMEM CBeleHUI, MopoYyallnx AesI0BYyO
penyTauuio rpakaaHnuHa, NPMMEHSIOTCSA U B C/ly4asiX PacnpoCTPaHEeHUS TakKNX CBEAEeHUI
B OTHOLLUEHMW opuanyYecknx nuy (n. 5 noctaHoenexnus) .[5]

OQHaKo B IOPUANYECKON NUTEPATYpPE €CTb MHEHNE, YTO MOpPasibHbIN Bpen lopnandyeckomy
LY, NCXOAS U3 CAaMOW KaTeropmmn MopasibHOro Bpeaa Kak NpuiYnHeHus usndyeckmnx
W HPABCTBEHHbIX CTPaAaHWUI, NPUYNHEH, ObITh, HE MOXET.

B Tex cnyvasx, korga nesoBon penyTtaunm lopnanyeckoro nmua HaHeceH ypoH
pacrnpocTpaHeHneM Kaknx - nMbo nopovalinx CBeAEHUN, IOPULNYECKOe JINLO MOXeT
TpeboBaTb BO3MeELLEHUS MPUYNHEHHBIX eMy YObITKOB, B TOM YuCJie N B BUAE yNyLLEeHHOMN
Bblrogbl. HO pa3smMep 3TuX yObITKOB A0J/KeH BblTb JOKa3aH, YTO 3Ha4YNTESIbHO CJI0XKHee,
MOCKOJIbKY pa3Mep NMPUYNHEHHOr0 MOPaJibHOro Bpeaa He NMoAJIeXXUT CTOJb XKe TOYHOM
N031POBKe, Kak pa3mep ybbITKOB.

2. MopanbHbIN Bpen B COBpeMeHHOM PoccMncKom
3aKOoHoOaTeJbCTBe

2.1. MopanbHbIA Bpea KaK UHCTUTYT rpa>k4aHCKoOro
npasa

Mpynny lpuan4yecknx HoOpM, peryampyrowmx B pasgesax otTpacim npasa OTAe/IbHbIN
noasna obuiecTBeHHbIX OTHOLWEHNI, Ha3bIBAlOT MPABOBbIM MHCTUTYTOM. MopasibHbIN
Bpen, KaK MHCTUTYT rpa)k4aHCKoro npasa npencraBnseT cobon COBOKYMHOCTb
rpa>k4aHCKO-NMPaBOBbIX HOPM, PErynpyrowmx OTHOLEHUS Mo NOBOAY BO3MELLEeHUNS
HeMaTepuanbHOro Bpeaa, NpuYNHEHHOro gencrTemem (besgencremem), NOCAralOWMMN Ha
HeMaTepuasbHble 6nara, aM HapyLaKWMMKN ero JIM4YHble HEMMYLLLECTBEHHbIE MpaBa
nnbo HapyLwalWwmMMm nMyLLeCcTBEHHbIE NpaBa rpa>kgaHnHa.[6]

HemaTepuanbHble 6nara HeoToenMMbl OT JINYHOCTU KOHKPETHOr 0 YesiloBeka, Ho
60NbLWNHCTBO N3 HUX HEMOCTOSAHHBLI BO BPEMEHU: 340P0BbE, OKPY>KalLas cpeaa,
nHamBMayanbHolh 06K n gpyrve. ObbemM HeMaTepuanbHbIX bnar 3akpenseH B
KoHcTuTyumm Poccnnckon ®epepaunm n MpaxgaHCKoM kogekce PO. KOHCTUTyuusa PO B
CT. 2 3aKpennseT 06543aHHOCTb FrocyfapCcTBa Npu3HaBaTh, cobnogaTh 1 3alLMLLATb
npasa n ceoboabl YenoBeKa U rpakaaHuHa. 3almTa n peanmsaunsa KOHCTUTYLNOHHbIX
npas rpaxgaH 6osee nogpobHo npmeeneHa B NpaxxgaHckoM kogekce P®. O mopasibHOM



Bpefe rosoputcsd B ctatbax 12, 151, 152, 1099 - 1101 'K P®. B HUX 3aKpenJieHbl
MOJIOXKEHUSA, pernaMmeHTnpytowne MmopasbHbi BpeL, ero noHATne, Nopsanok
onpepeneHuns, sosmeweHna n T.4. CornacHo n. 1 ct. 150 'K P® )K13Hb, 340pOBbLE,
OOCTOUHCTBO JINYHOCTU, IMYHAA HEMNPUKOCHOBEHHOCTb, YeCTb U aobpoe nmvsa, nenosas
penyTauns, HENMPUKOCHOBEHHOCTb YaCTHOW XXU3HW, INYHAA U CEMEeNHasa TalHa, NpaBo
cBobonHOro nepensumxeHuns, soibopa mecta npebbiBaHNA N XUTeNbCTBA, NPaBO Ha NMS,
NnpaBo aBTOPCTBA, UHblE JINYHbIE HEMMYLLLECTBEHHbIE NpPaBa U HeMaTepuanbHble bnara,
KOTOpble NpuHagfexaT Ye/IOBEKY OT POXXAEHUSA WIN B CUJTY 3aKOHA, HEOTYY )XAAeMbl U
HenepenaBaeMbl MHbIM cnocobom. JTioboe HapylweHue gaHHbIX 6nar (npas v cesobon)
rpa>kg4aHMHa MoOXXeT NMPUBECTU K HACTYMNJIEHNIO MOpasibHOro Bpeaa.[7]1

Ecnn npoTMBONpPaBHbIMU OENCTBUSMU, KOTOPbIE HAapPYyLLAOT €ro JINYHbIe
HEeMMyLLeCTBEHHbIE MpPaBa UM Apyrne HemMaTepuasbHble 61ara, rpa>KaaHUHy NMPUYNHEH
MOpasbHbIA Bpen, Hanyme Takoro Bpeda NoasieXXmnT A0Ka3bIBaHWIO, N Cyd MOXXET
BO3JIOXKUTb Ha HapywunTensa o643aHHOCTb AEHEXXHOW KOMMEeHCaUMM yKa3zaHHOro Bpeaa
(cT. 151 TK PO).

OcobeHHOCTbIO HeMMyLLLeCTBEHHbIX Bnar ABSeTCsa UX HeMaTepuasibHbIA XapakTep, He
0TYY>XX[aeMoCTb, HenepenasaeMocCTb (CT. 150 K P®). YunTboiBas He OTHYXAAEMOCTb U
HernepenaBaeMoOCTb, MOXXHO 3aKJ/I04NTb, YTO 3aKOHOLATEs/IbCTBO He JonyckaeT
NCMONb30BaHUSA HEMMYLLECTBEHHbIX Bar B KayecTBe 06bEeKTOB KYNIN-NPOaaXKN, MEHBI,
[apeHuns, peHTbl, apeHbl, HaMa, 3aMa, KpeguTa.

BonpocCkbl BO3MeLLeHNA MOpaJibHOro Bpeaa, B YaCTHOCTU, PeryanpyoTcs: CTaTbaMN
12, 150 - 152 nepBon 4acTu Npa>kgaHCKOro kogekca Poccunckonm degepaunu,
BBeJeHHOW B aencteue ¢ 1 aHBaps 1995 r.; ctatbamm 1099 - 1101 sTOpOMN HacTw
Mpa>kgaHCKOro Kkogekca Poccunckonm denepaunn, BBegeHHON B AencTBue ¢ 1 mapTa
1996 r.; ctaTben 15 3akoHa Poccunckonm ®epepauynnm ot 7 peBpand 1992 r. "O 3awumTe
npas notpebutenen", pencreytowen ¢ 16 aHeapsa 1996 r.; 4yacTbto 5 cTaTbu
18 depepanbHoOro 3akoHa "O cTaTyce BoeHHocnyxawmx" ot 27 mas 1998 r.,
BCTyNuBLWIEro B cuny ¢ 1 aHBapsa 1998 r.; ctaTben 237 TpynoBOro Kogekca Poccunckon
depepauynn, BBeaeHHOro B gencreme ¢ 1 peBpansa 2002 r.; nyHKTOM 3 cTaTbn 8
depnepanbHOro 3akoHa "Ob6 obs3aTeslbHOM CTPaxOBaHMM OT HECHACTHbIX C/ly4aeB Ha
Mpon3BOACTBE N NpodpeccruoHanbHbiXx 3aboneBaHun" ot 24 nionga 1998 r., BCTynuBLLEroO B
cnny ¢ 6 auBapsa 2000 r.; nyHKTOM 2 cTaTbk 38 PepepasibHOro 3akoHa ot 13 mapTa 2006
r. "O pekname", BBeaeHHoro B gencrtseme ¢ 1 uonda 2006 r.

OnHako OTCYTCTBUE B 3aKOHOAATEJIbHOM aKTe NpPpAMOro yka3aHmAa Ha BO3MOXHOCTb
KoOMneHcaunn npn4YnHeEHHbIX HPaBCTBEHHbLIX NJ1N (pI/I3I/I‘-IeCKVIX CTpa)J,aHVIIZ no



KOHKPETHbIM NPaBOOTHOLLIEHMAM He BCerga O3Ha4aeT, 4TOo noTepneBwnin He MeeT
rnpaBa Ha BO3MeLleHne MopaJibHOro Bpega. Hanpumep, B COOTBETCTBUU C MYHKTOM

3 ctaTbu 1 OCHOB rpa)xgaHckoro 3akoHogaTenbctea Coto3a CCP u pecnybnuk K
TPYOOBbIM OTHOLLEHUAM, BO3HUKLWINM rocsie 3 aBrycTta 1992 r., MmoxeT bbITb
npuMmeHeHa ctaTbs 131 Ha3BaHHbIX OCHOB, peryanpytoLas OTBETCTBEHHOCTb 3a
HaHeceHne MopasibHOro Bpeaa no obsazatenbLCTBaM, BO3HUKAOLWMM BCeACTBUE
NMPUYNHEHNs Bpena, NOCKOJIbKY OTHOLUEHUS, CBA3aHHble C KOMMNeHcaumen MopasibHOro
Bpena, He yperyampoBaHbl TPYLOBbIM 3aKOHOAATENILCTBOM. B YacTHOCTW, Cyq BMNpase
o6sa3aTb paboTonaTensa KOMNEHCMPOBATb NMPUYNHEHHbIE PAabOTHUKY HPAaBCTBEHHbIE,
hm3nyeckme cTpagaHnsa B CBA3N C HE3AKOHHbLIMU YBOJIbHEHNEM, NepeBOLOM Ha APYryio
paboTy, He0O6OCHOBAHHLIM MPUMEHEHNEM AUCUUNIMHAPHOIO B3bICKaHMS, OTKA30M B

nepesonae Ha Apyryt paboTy B COOTBETCTBMU C MEOULIMHCKMMUN pEKOMEHAAUNSAMMN U T.1.
(8]

2.2. OCHOBaHMA KOMMNEHCcaLuuum MOpaJiIbHOro Bpeaa

onsa 6onee NONHOro nUccnenoBaHMA OCHOBAHMSA KOMMNEHCaLMn MOpaJibHOIro Bpeda MMeeT
CMbICJ1 Mo4pa3nesinTb UX Ha rpyrinbl (B 3aBMCMMOCTW OT TOrO, YYNTbIBaeTCA JIn CyaA0M
Hann4ne BUHbI 0buaynka Bpe,u.a):

KOrga uMeeT MecTOo HapyLLUeHMe NNYHbIX HEMMYLLLeCTBEHHbIX NpaB rpaxgaHnuHa nmbo
nocsAraTeNbCTBO Ha MPUHaANexXaline eMy Apyrue HemaTepuasbHble 61ara, a TakXXe B
APYrnx cny4vasax, npeayCMoTPEeHHbIX 3aKOHOM;

Korga umMmeeT MecTOo NpUYNHEHNEe Bpena XWU3H1 Uan 340Pp0Bbi0 FrpaXkaaHnHa
NCTOYHWUKOM MOBbILLEHHOW ONAaCHOCTU; NMPUYNHEHNE Bpeaa rpa>KaaHuHy B pe3ysibTaTe
€ro He3aKoOHHOIr 0 OCY>XAEHWNS, HE3aKOHHOIO NMPUBJIEYEHNS K YrOJI0BHOWN
OTBETCTBEHHOCTWN, HE3aKOHHOI0 MPUMEHEHWSI B Ka4eCcTBe Mepbl NpeceyeHuns
3aKJIl04eHNs Noa CTPaXky UM NoAnucKnN o HeBble3e, HE3AaKOHHOIO HaJTI0XKEHUS
aAMUHUCTPATUBHOIO B3bICKaHMSA B BUAE apecTa Win ncnpaBuTenbHbiX paboT;
npUYnNHeHne Bpena pacnpocTpaHeHNeM CBeAeHUN, NoOpoYaLLUMX YeCTb, AOCTOMHCTBO 1
DENI0BYIO penyTaumnio, a TakXe B UHbIX CyYasaX, NpeayCMOTPEHHbIX 3aKOHOM.

PaccMOTpUM Ka)kayto rpynny B OTAE/bHOCTH.

Bo3melleHne MopasibHOro Bpeaa No 0OCHOBaHMAM NepBON FPyNnbl OCYyLWEeCcTBASETCA Ha
ocHoBe cTaTbn 151 K. B noctaHoBneHun NneHyma BepxosHoro Cyna P® ot 20 gekabps
1994 ropna Ne 10 «HekoTOpblie BOMPOCHI MPUMEHEeHNA 3aKoHo4aTeIbCTBAa O KOMMeHcauumn



MOpaJibHOro Bpena» faH HenoJiHbIM nepeyeHb HeMaTepuasibHbiX Bnar («>XKuUsHb,
300pOBbe, 4OCTOUHCTBO JIMYHOCTK, AenioBas penyTauns, HENPUKOCHOBEHHOCTb YaCTHOMN
XXU3HN, NINYHAA U CeMenHasa TallHa U T. N.), NpuHagnexawmnx rpaK4aHuHy oT poxxaeHus
WNU B CUJY 3aKOHA, U JINYHbIX HEMMYLLECTBEHHbIX NMpaB («nNpaBo Ha NoJib30BaHMWE CBOUM
nMeHeM, NpaBo aBTOPCTBa U Apyrne HemmMyulecTBeHHble NpaBa B COOTBETCTBUN C
3aKoHaMu 06 oxpaHe npaB Ha pe3ysibTaTbl UHTEJIJIEKTYa/IbHON AEeATESIbHOCTU»),
nocaraTesnbCTBO Ha KOTOpble MO0 HapyLleHne KOTOopPbIX, MPU Han4dum
npenycMoTpeHHbIX 3aKOHOM YCJIOBUW, BJieYeT BO3MeLleHne MopaJsibHOro spea. B
JaHHbIX ClyYasaX Bpe BO3MellaeTCcs He3aBUCUMO OT TOro, NpeayCcMoTpeHOo i Takoe
BO3MelleHne cneumnasibHbIM 3aKOHOM UK HeT.

A BOT eCnm MopasibHbI Bped NpUYnHEH NocaraTenbCTBOM, Ha Kakoe - n1nbo
MaTepuasbHoe 671aro, KOTOpoe HaxoAUT CBOE Bblpa>KeHMe B MMYLLLECTBEHHOM MpaBe, TO
OH MOANIEXMNT BO3MELLEHNIO NINLWb TOrga, Korga cywecTByeT creumalibHbli 3aKOH, Takoe
BO3MelleHMe npegycMaTpmBatowmin. TakoBbIM 3aKOHOM SBNSETCHA B HaCTHOCTU, 3aKOH PO
«0 3awmTe nNpaB noTpebutenen». B cnyvyaax, nognagalowmx non 4enCcTeme 3Toro
3aKOHa N, COOTBETCTBEHHO, BXOAALWNX B NEPBYIO rpyrnny OCHOBaHMW KOMMEHCaUnmn
MOpaJibHOro Bpena, Bpend noTepneswemMy auuy Bo3MellaeTca He3aBuCuUMo OT TOro,
MPUYNHEH JIN OH MOCAraTesIbCTBOM Ha HEMaTepuanbHoe 61aro nanm Ha MMyLecTBEHHOE
npaso.[9]

1o oCHOBaHMAM BO3MeLLEHNA MOpaJibHOro Bpefa, CoCTaBAAOLWMM NMepByo rpynny, spes
KOMMEHCUPYeTCH JINLb NPU HaNn4YMm BUHbI 0buavnka spena (B hpopme ymbicnia rnpu
HEOCTOPOXXHOCTK). He3aBNCUMO e OT BUHbI 0bnaYMKa Bpeda KoMneHcauns
HeMaTepuasibHOro Bpeaa OCyLWecTBASETCA N0 OCHOBAHUAM, BXOASALLUM BO BTOPYHO
rpynny. Tak, Bnagesblbl NICTOYHUKOB NOBbILLEHHOW OMACHOCTN HECYT OTBETCTBEHHOCTb
3a Bpen, MPUYMNHEHHbIA TPETbUM N1LaM B pe3ysibTaTe B3auMOL4EeNCTBUSA 3TUX
NCTOYHUKOB (Hanpumep, naccaxupy asTomobuns). Ecnv Bpen XuU3HN 1 340POBbIO
rpakgaHam - BnagesibLiaM NCTOYHUKOB MOBbILUEHHOW OMAacHOCTU NPUYNHEH B
pesysbTaTe B3auMOAENCTBUA 3TUX UCTOYHUKOB, TO MOpaJibHbIV Bpes KOMMeHCNpyeTcs B
3aBUCMMOCTU OT BUHbI Ka)KA0ro U3 HUX (T. €. Copa3MepHo).

B cBSA3M C 3TMM BO3HUKAET CNOPHbIN BONPOC: MOXET M BNagesel aBTomobuns,
BVMHOBHbIN B coBeplieHun OTI, TpeboBaTb KOMMNEHCaUUN MOpPasbLHOrO Bpeda oT Anua -
BJlajesibLia aBTOMALUWHbI, KOTOpoe ABNSAEeTCA HEBUHOBHbLIM YH4aCTHUKOM 3TOr0 LOPOXKHO-
TPaHCMNOPTHOro npouncwecTena? 4 gymato, € To4KM 3peHunsa ctatbn 1100 FK 370
HEBO3MOXXHO, eCc/In fJa)ke Bpen NPUYNHEH XXU3HU UK 300P0BbI0 UCTLA.



Ha ocHoBaHuu ctaTtbn 1100 K ocylwiecTBnseTCsa BO3MeELLEeHe MOopasibHOro Bpesa B
C/lydasx, CoOCTaBNdalOLWMX BTOpYo rpynny. [laHHaa CTaTbsa BrNepBble yCTaHaB/IMBAET, 4TO
NOAJIEXXUT BO3MELLEHUNIO HEMaTepuasibHbIV Bpes, NPUYNHEHHbIN FPpaKAaHNHY B CBA3U C
0eATeNIbHOCTbIO MPaBOOXPaHUTESIbHbIX OpraHoB (Cyaa, NPoKypaTypbl, MUAULAN).
MpuyeM 3TOT Bpen KOMMNEeHCUpPYyeTCsa He3aBUCUMO OT BMHbI 3TUX OPraHoB JIULWb B TexX
CJlydasx, ecsiv OH NMPUYNHEH rpaXkaaHWHY B pe3yJibTaTe He3aKOHHOr0: OCyXXAeHus;
NpuBJIeYEHUS K YrOJIOBHOW OTBETCTBEHHOCTU; MPUMEHEHUS B KaYyeCTBe Mepbl
rnpecevyeHns 3aKl04eHUs NoL CTPaXKy NUau NOAMUCKN O HEBble3ae; HalloXKeHne
aAMUHUCTPATUBHOIO B3bICKaHWA B BUAE apecTa Win ncnpasutesbHbiX paboT.
KoMneHcauusa MopasibHOro Bpefa rnpon3BognTCA B NMopsake, onpegeneHHom n. 1 cr.
1070 I'K[10]

2.3. Cnoco6 n pasmep KOMNeHcauum MOpPaJsibHOro
Bpena

«[loTepneBLwnn MOpaibHLIA Bpe nMeeT O4UHAKOBOE MNpaBo C NoHecwuMm yulepb
NMYLLEeCTBEHHbIN Ha YAOBNETBOPEHME AeHbraMy, AAlOWMMN BO3MOXHOCTb Npnobpectu v
HOBOE MMYLLLECTBO N HOBblE AyXOBHble Bnara, a Tak Kak rnpu Bo3MeLLeHUN MOPasibHOro
Bpena He MoxXeT bbITb anpuvopHOro MacwTaba, To onpefennuTb pasMep BO3HaArpakaeHus
[OJIXKeH cyA, coobpa3ysAcb CO CTENEHbIO U CU0N Bpeaa, HaJIMYHOCTbIO MOBOOB,
WCKPEHHOCTbIO CTpafaHUin, UMYLLLECTBEHHON CHepon TAXKYLLUUXCHA, MECTHbIMU YCIOBUSAMN
W HpaBaMn U T. A4.» - nncan npogeccop bensaukmH C. A. B 1913 r.[11]

CnycTa CTO NeT NpUHLUNbLI onpeneneHns cnocoba v pasmepa KoOMMNeHcaumMm MopaabHOro
Bpeda He N3MEHUJINCh.

Bn.1cT.1101 onpeneneH cnocob KkomneHcauun: «KomneHcaums MopasibHOro Bpena
OCYLLECTBNSAETCHA B AEHEXXHOW hopMme».[12]

B To)Xe BpeMmsa B . 8 nocTtaHoBNeHUA NneHyMma BC PO oT 20 nekabpsa 1994 roga Ne 10
CKa3aHo, 4YTO Npu paccMoTpeHnn TpeboBaHUN 0 KOMNEHCAUNN NPUYNHEHHOTO
rpa>kgaHWHy MopasibHOro Bpefa Heobxo4nMo y4nTbiBaTb, YTO MO NPABOOTHOLLEHUSAM,
BO3HUKLIKMM rocsie 3 aBrycta 1992 r., komneHcauunsa onpenenseTca CyLoM B JeHEXXHOMN
U MHON MaTepunasibHOMN (popMe, a Mo NMPaBOOTHOLLEHUAM, BO3HUKLLUMM nocsie 1 aHBaps
1995 r., - TONIbKO B AeHexHon hopme. BMecTe ¢ TeM rpa>kgaHe, CaMOCTOATEesIbHO
ocyulecTBadOLWME NPNHaAAexXallne um rpaxgaHckme npasa, Bripase gaTb corjacue Ha
npeasioXXeHne oTBeTYnKa 0 KOMMeHcaunm MopasbHOro Bpeda B HaTypaJsibHOW hopMme, T.



e. onpepneysieHHbiIMM TOBapaMnm nian ycJiyramm .

CynebHas npakTUKa NOKa3bIBAeT, YTO CyAbl, paCCMaTPUBAsi UCKOBbIE 3a5IBJIEHUS O
KoMMeHcaLuun MopaJibHOro Bpena, yCTaHaBAMBAOT, Npexae Bcero, caM akT
COBepLUEHNS HEMPABOMEPHOro AeNCTBUS, nocsie Yero B 60NbLLUMHCTBE C/lyYaeB CHUTAIOT
MOpaJibHbIA Bpea NPUYNHEHHbIM.

Pa3mep KoMMeHcauum B AeHEeXHON hopMe onpenenseTcs CyaoM Ha OCHOBaHUN
KOHKpPETHbIX 06CTOATENbCTB CNOPa C Y4eTOM NpencTaB/IEHHbIX UCTLUOM AOKa3aTeNnbCTB
(nobble pakTUYeckne gaHHble, yCTaHOBMEHHbIE 06 bACHEHNAMU CTOPOH U TPETbUX NN,
noKasaHusAMKU ceunpeTenen, NMCbMeHHbIMN fOKa3aTe/lbCTBaMN, BELWLECTBEHHbIMU
AO0Ka3aTeNbCTBaMN M 3aKJIIOYEHUSMN SKCNEPTOB) O XapakKTepe NPUYNHEHHbIX
hU3NYECKNX N HPABCTBEHHbIX CTpadaHnin. CyioM yYUTbIBAETCA TaK)Xe CTENeHb BUHbI
obup4mka Bpena, ero MMyLLeCTBEHHOE NOJIOXKeHne, 0b6CToATeNbCTBaA, CBA3aHHbIE C
BMHOBHbIM MOBEAEHNEM CaMOro rnoTepresLlero, U nHble ceeageHus. Npu onpegeneHnn
pa3sMepa KoMrneHcaunm MmopasbHOro Bpefa cya AO0/KEH NpUHMMaTb BO BHUMaHMe To,
4YTO, eC/ZI MOpaJibHbIN Bpea NPUYMHEH 00 BBEAEHUSA B AENCTBNE 3aKOHO4ATESIbHOrO
aKTa, NpegycMaTpMBaloLWEro nNpaBo NoTepneBLLEero Ha ero KomrneHcauuo, TpeboBaHus
NCTUa He noanexkaT yAOBJIETBOPEHMNIO, B TOM YMUC/e M B CJlyYae, Korga ncrew nocne
BCTYMJIEHMNS 3TOr0 akKTa B 3aKOHHYIO CUJy UCMbITbIBAET HPAaBCTBEHHbIE NN husnveckme
CTpadaHus, NOCKOJIbKY Ha BpeMS NMPUYNHEHUS Bpeda Takon BUA OTBETCTBEHHOCTU He
Obln ycTaHoOBIEH U Mo oblwieMy npaBuy AENCTBUSA 3aKOHa BO BPEMEHW 3aKOH,
YCUIMBAOLWMNA OTBETCTBEHHOCTb MO CPaBHEHUIO C AENCTBOBABLUMM Ha BpeEMS
COBepLIEHNSA NPOTUBOMPABHbLIX AENCTBUN, HE MOXXET MMeTb 0bpaTHOW Cubl.[13]

OfOHakKo, ecnm NpoTUBOMNpaBHbIe AencTBmA (besnencTeme) oTBeTYNKA, MPUYNHSAIOLWNE
NCTLY HPaBCTBEHHbIE WK (pU3NYecKne cTpamaHms, Havdaanucb 40 BCTYMNJIEHNS B CUY
3aKOHa, YCTaHaB/IMBAlOLLEro OTBETCTBEHHOCTb 3a NMPUYNHEHNE MOpaJibHOro Bpeaa, 1
NpoAoJIKAeTCA Nocsie BBeAEHNS 3TOro 3aKoHa B LeNCTBMe, TO MOopasibHbIV Bpe[, B
yKa3aHHOM c/ly4ae NogneXxuT KOMNeHcauunm.

Ona onpeneneHnsa Ccyaom pa3Mmepa KOMMeHcauum MopasbHOro Bpeia sBaseTcs
Ba>XKHENLNA MPUHLMN PAa3yMHOCTUN KU CNpaBenIMBOCTU, Ha3BaHHbIM B M. 2 cT. 1101.

CnenyeT Tak)Xe OTMETUTb, YTO NPU B3bICKAHUN AEHEXXHbIX CYMM B BO3MeLLeHne
MOpaJibHOro Bpeaa HeobxoOaMMo yYMTbiBaTb peasibHble BO3MOXXHOCTN obuavnka Bpena.
Ha 3To ob6cTossiTENLCTBO ObINIO CNeumanbHO YKa3aHo Mpesnamnymom Kany»xckoro
obnacTHoro cyaa npu paccMoTpeHun TpeboBaHUIN 0 KOMMEHCaLUUM MopasibHOro Bpeaa,
NPUYNHEHHOrO B CBA3U C AOPOXXHO-TPAHCMOPTHLIM NMPOUCLLIECTBNEM.[14]



Heobxoanmo BblAeNNTb cieaytolee, 41o, ecnm 6ol Ha TepputTopumn PO gencTteoBasa O4UH
cynebHbln cocTaB, pacCMaTPUBAIOLLIMIN BCE NCKWU, CBA3aHHbIE C KOMMEeHCcaunen
MOpaJibHOro Bpena, TpeboBaHne pazyMHOCTM U CNpPaBeasIMBOCTU, NpeabsaBaseMoe K
onpeneneHunto pasmepa komneHcayum ct. 1101 K, morso 6bITb JIerko BbINOSHUMO.
BblHOCS CBOE NepBOe pelleHne 0 KOMMeHcaunm MopasabHOro Bpeaa, Takon cyaebHsin
cocTaB ycTaHoBuA Obl Anga ceba onpeneneHHbIN HEMUCaHbIN Ba3nCHLIN YPOBEHb pa3Mepa
KOMMeHcaunmn, onmpasiCb Ha KOTOPbINA BbINOAHAN Obl TpeboBaHUSA pa3yMHOCTU U
CrnpaBensiIMBOCTU NPU BbIHECEHUM BCEX NocCenyroWwmx peweHnin. Takasa runoteTnyeckas
CUTyaumsa B 4ENCTBUTENIbHOCTN HEAOCTUXKMMA, TakK Kak B Poccun pencrteyeT bosibluoe
KOJIN4eCTBO Cyno0B 1 ewe bonblie cynebHbIX COCTaBoB.

PYKOBOACTBYSICb KPUTEPUSAMU, NPEAYCMOTPEHHbBIMU FPaXKAaHCKNM 3aKOHOAATENbCTBOM,
npensiaraeTcs y>xe NpMMeHUTEeNIbHO K KOHKPETHOMY NMpaBOoHapyLIeHNo onpeaenaTb
pa3Mep KoMMeHcaunmn OenCTBUTENbHOI0 MopaJsibHOro Bpeaa. [pn 3ToM, Mo MHEHUIO
aBToOpa, AEeNCTBMUTENbHbIA pa3Mep MOXKeT NpeBbIWaTh NPe3toMNPoBaHHbLIN He Bonee YyeMm
B YeTblpe pa3a, ogHako 6e3 orpaHNUYeHUin pasamepa B CTOPOHY YMEHbLUEHUS.

Ina obnervyeHns yyeTa KpuTepmMeB KoOMMNeHcaumMm MopasbHoro Bpeaa A. M. paenesckui
peKOMeHyeT MCMNOoJb30BaTb pa3paboTaHHYO UM cneumrasbHyo (opMyy:

D=dxfvxixcx(1-—fs)Xp.
BykBaMun naTUHCKOro andgasnTta B Her 0603Ha4YeHb!:

D- pa3mep KOMNeHcaun eNCTBUTENbHOrO MOPaJibHOro Bpeaa;

d. pa3smMep KOMMeHcaLum Nnpe3toMnpyemMoro MopaJsibHoro Bpeaa;

fU_ CTerneHb BNHbI NPU4YNHNTENA Bpeda, rnpensiaraemMas B ripenesiax 0<fv<l

| - KO3hPMUMEHT MHAMBUAYAJIbHBIX 0OCODEHHOCTEN NoTepnesLlero, NP 3TomM <1<

€~ KoaphULIMEHT yHeTa 3aC/y)KUBAIOLLUX BHUMaHUA PaKTUHECKUX 06CTOSTENbCTB,

npeanaraemMblnt B npegenax ot 0 4o 2 BKAYNTENbHO;

fS _ crenens BuHbl NPUYUHUTENS, MPU 3TOM o<fs<1;

P - k03chpULIMEHT MMYLLECTBEHHOMO MOMIOXKEHUS MPUYNHUTENS BPeada, KOTOPbI,
€CTeCTBEHHO, AO0JIKEH MPUHUMATbCA BO BHMMaHUE TOJIbKO NMpu COBEpPLLUEHNN
NpaBoOHApPYLLUEHNS N0 HEOCTOPOXKHOCTU N KOTOPLIN, MO MHEHUIO COCTAaBUTENA (hOPMYibI,
NoJsXKeH ObiTb NoMelleH B npeaenbl oT 0,5 0o 1 BKAOYMTENBLHO.



Ona KoappununeHTa, oTparkatoLero cteneHb BUHbI NPUYNHUTENA Bpena, aBTop
npennaraeT UCMNoJsib30BaThb creaywouwmne 3HadyeHuda: 0,25; 0,5; 0,75 n 1 ong,
COOTBETCTBEHHO, MPOCTON HEOCTOPOXKHOCTU, rPybON HEOCTOPOXKHOCTN, KOCBEHHOI O
yMbICJ1a U NPSAMOro yMmbicna.[15]

3. KoMmneHcauuma MOpanbHOro epeana B EBponenckom
cyne no npasaM 4dYeJZioBeKa

PaTuduumnposas ®enepasibHbiM 3aKOHOM OT 30 MmapTa 1998 r. KOHBEHUMIO O 3aWunTe
rnpaB 4YesioBeKa U OCHOBHbIX cBOoBO A, Poccmsa cTana nonHonpasHbIM 4yneHoMm CoBeTa
Esponbl. C aTOoro MmomMeHTa EBponenckuin Cyn no npasam 4esnoBeka (fanee - Cyn) moxeT
MPUHATbL K CBOEMY PaCcCMOTPEHUIO Aes10, 04HON N3 CTOPOH KOTOPOro asnseTtca Poccus.

BoipabaTbiBaeMblie 1 hopMyMpyeMble B peLLUeHUSAX MO KOHKPETHbIM AeflaM NPpUHLNMLI,
KoTopbiMM Cy[ pPYKOBOACTBYETCS Npu onpeaesieHnn CoAepXXaHns 3aLlmuaeMbixX
KoHBeHUMen 6nar n ToIKOBaHUN ee HOPM, CTAaHOBATCSA COCTAaBHOW Y4acCTbio
npeueneHTHoro npasa CoBeTa EBponbl Kak MeXAyHapo4HOW opraHu3aunn. NoaHomMoums
Cypna no TOJIKOBAHUIO U MPUMEHEHMNIO NONOXKEHUN KOHBEHLMN 1 TTPOTOKOJIOB K HEWN
yCTaHOBJIEHbI CT. 32 KOHBEHUWW, ABNAIOWENCA MeXAYHAapoaHbIM JOrOBOPOM. XOTS
peweHna Cyaa No KOHKPETHOMY aeny B cuay camon KoHBeHUMK obsa3aTesibHbl Wb 1S
rocyfapcTBa - OTBETYMKA, OCTalJibHble rocyfapcTBa - Y4aCTHUKN, KaK rMpaBuo,
006pOBOILHO MPUHMMAIOT UX BO BHUMAHME MPU KOPPEKTUPOBKE HALMOHAIbHOIO
3aKoHOoOaTeNIbCTBa M MPaBONPUMEHUTENIbHON NPAaKTUKN C TeM, 4Tobbl n3bexxaTb pncka
OKa3aTbCA B posin HapywmnTensa KoHBEHUWMN.

Ob6s3aTeNbHOCTb NpMMeHeHnsa npuHuunos Cyaa B HaUMOHaIbHOM MpaBe rocyaapcTBa -
y4YyacTHuKa obycnoBieHa Haim4nmem B Hel COOTBETCTBYOLWMX HOPM. B poccMnckom npase
Takasa HopMa comep>Xutca B n. 4 cT. 15 KoHcTutyumun PO:

«ObLenpu3HaHHbIE MPUHLUMBLI 1 HOPMbl MEXAYHAPO4HOro NpaBa U MexXAyHapoaHble
[0orosopbl PO aBNAOTCA COCTAaBHOW 4YacCTbiO ee rnMpaBoBOM cUCcTeMbl. Ecnin
MeXXOYyHapo4HbIM A0roBopoM Poccmnckon denepaunm yCTaHOBJIEHbI MHbIE NpaBuia
MeXXOYyHapoAHOro A0roBopa».

B cuny n. 4 c1. 15 KoHCTUTYummn PO BuipaboTaHHble CyaoM B nNpegenax ero
KOMMEeTeHUNN NPUHLWMbI MPUMEHEHUSA N TONIKOBAHUSA NOJIOXKeHUN KOHBEHLMN
OKa3bIBAlOTCHA COCTAaBHOM YaCTbio POCCUNCKOW NMPaBOBON CUCTEMBI.



NTaK, 0O/KHbI TN OKa3bliBaTb BAMSAHME peweHne Cyaa B 4acTyn Noaxoda K KOMneHcauum
3a CTpafaHusa Ha POCCUNCKYIO CyaebHYyo MPakKTUKy NPUMEHEHNS NHCTUTYTa
KOMMNEeHCcauMn MopasibHOro speaa?

CtaTba 41 KoHBeHLUMM npefycMaTpmMBaeT BO3MOXKHOCTb BbIMNJlaTbl CripaBenIMBoON
KOMMeHcaLuuny noTepriesllen CTOPOHe, NPUCYXAaeMOW, Kak oKa3blBaeT npakTuka Cyna,
3@ NMPUYNHEHHbIN CTOPOHE NMYLLECTBEHHbIN U HEMMYLLEeCTBEeHHbIN Bpea. on
NMyLLEeCTBEHHbIM BPeAOM NOHMMaoTCA 60b 1 CTpafaHns, TenecHoe NoBpexxaeHue um
NCUXUYeCcKoe pacCTPOMNCTBO.

MNepBbiM 06513aTENbHLIM YCIOBUEM A5 MPUCYXKAEHNA CripaBen/IMBON KOMMEeHcauum
ABNseTCca yctaHoBsieHMe CygoM HapyLUeHNs rocyaapCTBOM - OTBETYUKOM OLHOro 13
onar n npas, KOTopble 3awmnuaeT KoHBeHUMA. 3alnTy YKa3aHHbIX bnar n npas B
POCCUNCKOM Mpase npegycMmaTpuBatoT Takxe KoHCTuTyumnsa PO 1 3akoHogaTesibHble
aKTbl, OTHOCALWMECA K pa3n4HbIM oTpacnam npasa (MK, CK, YK u ap.).

BTopoe obsizaTenibHOe yc/ioBMe - Heob6X0AMMOCTb B KOMMeHcauun. OHO NpuMeHsieTcs
TOJIbKO B OTHOLLUEHUM KOMMEHCALMN UMEHHO 3a HEUMYLLIECTBEHHbI Bpeld (MPpUYNHEHHbIE
CcTpagaHusa). Hannyme Takoro ycnosus onpenensetcs CyioM N0 CBOEMY YCMOTPEHMUIO.
Cyh cYuTaeT, 4YTO HeobXOAMMOCTb B KOMMEHCaL N OTCYTCTBYET, eC/In KOHCTaTauus
CyOM HapyLLUEHUs CO CTOPOHbI FOCYlapCTBa - OTBETYMKA CaMa Mo cebe aBnseTcs
cnpaBennnBom KOMMeHcauuen n cnocobHa npmesecTn K HeobxogMmomy
YyIOBJIETBOPEHMIO MOTEpPMEBLLEro.

TpeTbe ob6s3aTeNIbHOE yCNoBME 419 NPUCYXKOEHUSA KOMIMEeHcaumn - He obecneyeHune
HaLMOHaJIbHbIM (BHYTPEHHWUM) NPaBOM rocyapCcTBa - OTBETYMKA BOSMOXKHOCTW MOJIHOrO
BO3MeLlleHUs NMpUYNHEeHHOro Bpeda. Hannyme storo ycnosus onpegensetcsa Cyaom
NCXons U3 OLEHKN BHYTPEHHero npasa rocyfapcrea - OTBETYMKaA, NO3TOMY NOJSIHOMOYUS
CyZa No NpUCY>XAEeHUI0 KOMNEeHcaunum HoCcAT cybcnamapHbii XapakTep, BOCMNOJIHASA
OTCYTCTBYIOLLNE BO3SMOXXHOCTHW B NpaBe rocyfapcTsa, NpU3HaHHOINo Hapywmntenem. 3To
NpaBu0 B U3BECTHOMN Mepe oTpaxkaeT obLunin cybcuanapHblin XxapakTep 3alnTbl Npas
yesioBeka, npenocrtasnasemMbln KOHBEHLMEN U BblpaXKaloWMNCA B yCTaHOBJIEHHOM B ee CT.
25 NpUHUMMbI NCHepnaHns noTepresLLnM BCeX BHYTPEHHUX CpeacTB NpaBoOBOMV 3aWUThI
KakK HeobxoamMmMoro ycsioBus nogBefoMCTBEHHOCTU xanobwl Cyay.

[MepBoe ycnoBue Npucy>XxaeHnsa KomneHcauuum 3a ctpagaHma Cyaom nmb 4acTUYHO
coBnapjaeT C YyCTaHOBJIeHHbLIM B CT. CT. 151, 1099 'K aHanorn4HbiM ycnosmem
OTBeTCTBEeHHOCTU. C O4HOWN CTOPOHbLI, NPefyCMOTPEHHbIN POCCUNCKUM
3aKOHO4aTeNbLCTBOM NepevyeHb HEMMYLLLIECTBEHHbIX Bnar, 3awnuaembix NnyTem



KOMMeHcaunum MopasibHOro Bpeda, Wmpe KOHBEeHUMOHAIbHOIr0, MOCKOJIbKY ABSETCSA He
ncyepnbiBaloLWMM. HO 3TO pasnnyme He nMeeT 3HavYeHUs, NOCKOJIbKY OHO
npeponpenesieHo nepevyHeM 3awmuiaeMblx KoHBeHumen bnar, 3a npegenaMmm KOToporo
BOMPOC O B3anmMoLencTemn KoOHBEeHLNM U BHYTPEHHEero npasa rocyapcTB - Yy4aCTHUKOB
B MPUHLUMMNE HE MOXKET BO3HUKHYTb. Pa3ninyma B yCI0BUSAX OTBETCTBEHHOCTU 3a
NPUYNHEHNEe CTpagaHUN MOryT MMeTb 3HAa4YeHUe JINLWb B TOW YacCTu, B KAKOW NpaBso
CoBeTa EBponbl npefoctasnsdeT notepneswemMy 6onee BbICOKMA YPOBEHb 3aLlUThbl MO
CpaBHEHWI0 C HaLMOHaIbHbIM MPaBOM.

Bonee BbICOKMI (C TOYKKM 3peHNs NepeYvHs NpaB, HapyLeHne KOTOPbIX MOXKET MNoBJeYb
BO3HUWKHOBEHME NpaBa Ha KOMMeHcaL o 3a CTpajaHuda) ypoBeHb 3awnTbl KOHBEeHUUA
npenocrtassaseT B O4HOM CJly4ae - Npu HapyLleHUN rnpasa NnoJib30BaHNSA JIMLOM CBOUM
MMYLLECTBOM UM NPUHLMMA HeJONYCTUMOCTIU JINWWEHWA LA NpuHagiexxawero emy
MMYLLLECTBA MHa4Ye KaK B MHTepecax obuwecTBa 1 Ha YCNOBUAX, NpeayCMOTPEHHbIX
3aKOHOM M OBLWKMMN NpUHLMNAMK MexXxayHapoaHoro npasa (cT. 1 MpoTokona Ne 1). B
KoHBEHLMN He NpeayCMOTPEHO KaKnX - INOO N3bATUN B OTHOLLEHNN BO3MOXXHOCTU
MPUCY>XXAEHNA KOMNeHcaumnmn 3a CTpaLaHns, NpUYNHEHHbIE TaKUMN HapyLUeHUAMU
MMYyLLEeCTBEHHbIX npaB, n Cya KoMneHcauuto npucyxgaetT. Pedyb nget nnwb o
KOMMeHCcaumnmn 3a CTpajaHusa pusnvyeckum amuam, noCcKoJibKy 3a lpungnvyeckumMmm nmuamMmm
CypL He npu3HaeT BO3MOXHOCTW npeTeprneBaTb HEMMYLLLECTBEHHbLIN Bpea.

KomneHcauunsa mopanbHOro Bpeaa, NpUYNHEHHOro HapyLweHneM npaBa coObCTBEHHOCTU
NN NHOro abCconrTHOro NMYLLLECTBEHHOMO NpaBa, POCCMNCKUM 3aKOHO4AaTEeNbCTBOM B
HacTosLee BpeMs He npefnycMoTpeHa. B CBA3M € 3TUM BO3HUKAET BOMPOC: AOJIXKHbI JIN
POCCUNCKME Cyabl MPUCYXAAaTb NOTEpreBLIEMY KOMMEHCaL N0 MOpasibHOro Bpeaa npu
HapyLeHnn abCoNOTHLIX MMYLLECTBEHHbIX NMpaB C MOMEHTa npucoegnHeHnsa Poccmm K
KOHBEeHL WKW, eC/i 3TO COOTBETCTBYET npakTuke Cyna, HO NPOTUBOPEYNT CT. CT. 151,
1099 MK, Tak Kak He npegycMoTpeHO POCCUMNCKNM 3aKOHOAATENbCTBOM?

OTBeT Ha NOCTaBJIEHHbLIN BONPOC A0J/IXKEH ObITb oTpuuaTenbHbIM. Camo no cebe NpaBo Ha
KOMMeHCcaumno NPUYNHEHHON0 NMYLLECTBEHHOIO U HEMMYLLLIECTBEHHOI 0 Bpeaa He
OTHOCUTCSA K YMNCAy NpaB., 3almuiaemMblx KOHBEHUMEN, MO3TOMY OTCYTCTBUE B
3aKOHOOaTeNbCTBE rocygapcTBa - y4aCTHMKA BO3MOXKHOCTMN TakKoro BO3MeLLeHns (unnm
ero HeJoCTaTO4YHOCTb) He aABNAeTCs HapyweHmneMm KoHBeHUMKU. N3 cMmbicia CcT. 41
KoHBEHUWW cnefyeT, 4TO Halndme pasHbiX N0AX000B rocynapcTB - YHaCTHMUKOB B
OTHOLWEHNN NONHOTbI 06beMa BO3MELLEHNSA NPUYMHEHHOIO NMoTepneBLweMy Bpeaa
ABJIAETCA C TOYKN 3peHns KOHBEHUMN OOoNYyCTUMbIM U e ANHCTBEHHOE MocseacTBmne
HenoJIHOTbl 06beMa BO3MeELLEHNSA - BO3MOXHOCTb MPUCYXAEHNSA KOMMeHcaunm Cyaom.



NMockosbKy N3 KOHBEHLUMN He BbiITEKaeT 00653aTeNbCTBO roCyAapCTB - Y4aCTHMKOB
obecne4ymBaTb NoTepnesLweMy B NOJIHOM 06bemMe, To KOHBEHL MO, B COBOKYMHOCTU C
npeueneHTHbIM npasom CoBeTa EBponbl, HE/b3S pacCMaTpPMBaTb B 3TOM acnekTe Kak
MeXXOYHapOAHbIA OOroBOpP, UMEKLLNA NPUOPUTET nepes HopMaMn POCCUINCKOro npasa n
ABNSAIOLMNNCA ero CoOCTaBHOM 4YacCThblo.

HO/KHBI NN POCCUUCKME Cyabl MPU onpeaeneHnn pa3mepa KoMneHcaunm MopasbHOro
Bpeda PyYKOBOACTBOBATLCSA pa3MepaMu npucyxgaemom Cygom cnpasensiMBomn
KOMMNeHcaunn 3a cTtpagaHna?

[na oTBeTa Ha 3TOT BOMPOC OCTaHoBMMCSA Ha noaxone Cyna K onpenesieHuto
CrnpaBeasIMBON KOMMNeHcaumm 3a cTpagaHusa. Kakmx - nnbo obwmx npmHUMNOB noaxona K
3TOMYy Bonpocy CyoM [0 HacToswero BpeMeHn He BolpaboTaHo. Cyn He fenaeT B
peLleHnax, Kaknux - n1mMbo NoSACHEeHN B OTHOLLUEHUN pacyeTa pa3Mepa KoMneHcaumm 3a
CTpadaHus, KpOMe yKa3aHus Ha BUAbl CTpadaHuni (6eCcnoKoncTBo, NepexxmBaHnUs B CBA3M
C HENCNPABHOCTbLIO) WX CCbIJIKM Ha pa3Mep KOMMNeHcaunmn, Npucy>XAeHHbIn B
aHaNIorM4yHOM pene.

NHorpa Cya npucyxpgaet eanHyo CyMMY KOMMeHcauun 3a UMYLLLECTBEHHbIN U
HEeMMYLLECTBEHHbIN Bpen, He pa3rpaHMyYMBas ee no oTAesibHbiM Buaam Bpena. Kak
rnoka3sblBaeT aHanu3 peweHun Cyna, obbl4anm NpuaepXXmBaTbCa pa3mMepos,
MPUCYXXAEHHbIX MO aHANIOrNYHbIM AenaM, No3BoNseT n3bexxaTb Ype3MepHO CUJIbHbIN
pa3bpoc cyMM KoOMMeHcauunn.

Cyn aBnseTcsa B npefesiax CBoen IpUCanKunm eqUHCTBEHHbIM Cy40M,
paccMaTpuBaoLwmm TpeboBaHNA 0 KOMMEHCALMN, U MO3TOMY He HY>KOaeTCA B KaKOoW -
nnbo obien meToavke ong onpenesieHNsa ee pasMepa U ero getajbHoM 060CHOBaHUN.
Ba3uncHble ypoOBHU KOMMNEHCauun ycTaHaBameatoTca CyaoM B NepBbIX pelleHnsx,
KOoTopble B fanbHenweM cnyxaT ansa Cyfa OpueHTUPOM Npu BbIHECEHUN NOCAEAYIOLLNX
peweHnn.

BO3MOXXHOCTb NPUCYXXOEHNS KOMMNEHcaLUMn B nopagke CcT. 41 KOHBeHUNUN BO3HMKaeET
N1Wb B TOM C/ly4ae, ec/v nNpaBo rocyaapcTBa - y4aCTHUKa npeaycMaTpmBaeT
BO3MOXXHOCTb JINLLb YaCTUYHOIro BO3MeLLeHNS. Bbie Mbl paccMoTpenn nogobHyo
CUTYyauunio, KOrga pocCMnCcKoe npaBo He npeaycMaTpuBaeT B KavyecTBe obwero npasuna
BO3MOXXHOCTb KOMMNEHCaLunn MopaJjibHOro Bpea npu HapyLweHUn nmMyLLeCcTBeHHbIX NpaBs.
B oTHOLWwEeHUN pa3Mepa KOMMeHcaunm 3a cTpagaHns poCCUMNCKOe 3aKOHOA4ATeNbCTBO (M.
2 cT. 1101 IMK) cooep>XnT Takown e KpUTepun, Kakowm yCcTaHoBJIEH B CT. 41 KoHBeHUWUH, -
NPUHUMN cnpaBeannBoCcTn. Takum obpa3om, HET OCHOBaHWW NMosaraTb, 4TO NPaBo



Poccun npenocTaBnseT BO3MOXXHOCTb JINLb YAaCTUYHON KOMMEHCALINMM C TOYKWN 3peHuns ee
pa3Mepa. OTcloda cneayeT, 4To pelleHns Cyna 1 B 4YacTU pa3Mepa KOMMeHcauum He
NMelT OJ1 POCCUNCKUX CyL0B 0643aTeNbHOro Xxapakrepa.[16]

CKa3aHHOe He 03Ha4aeT, 4To peweHus EBponenckoro Cyaa B 4aCTu pa3MepoB
KOMMNEeHCcaumnn 3a CTpadaHMa He NpeacTaBAAaT HUKAKOW LEHHOCTU 151 POCCUNCKOWN
MPaBOMPMMEHUTESIbHOW, MPAaKTUKN OHU 3aCNy)>XUBAOT CEPbE3HOr0 BHUMaHNSA B aCreKkTe
COOTHOLLUEHMSA MEXAY pa3MepaMn KoMNneHcauum, npucy>xgaemoimm Cygom npu
HapyLleHUn oTAeNbHbIX BUAOB Npas 1 6nar.

3aKJiloYeHue

B KoHUe cBoeln paboTbl MHe Bbl XOTEN0oCb caenaTb HEKOTOPbLIE BbIBOAbI.

Bo - NepBbIX, Kak paHee BblAENS0Ch - MAes BO3MeLLeHUs MOpasibHOro Bpeaa numeeTt
rnybokne NcTtopnyeckme KOpHM B CO3HaAHMN POCCMINCKOro Hapoda, No3TOMY MOMbITKN
OTPULAHNSA ee B COBETCKYIO 3MOXY He MPUBEN K MOJIOXKUTENbHOMY pe3ysibTaTy U
NOJIOXKWUAW Ha4yano A0JIrOMY U YNOPHOMY TPyAy MO BOCCTAHOBJIEHUIO MHCTUTYTa
MOpasibHOro Bpeaa B COBPEMEHHOM POCCUINCKOM 3aKOHOAATENbCTBE.

Bo - BTOpbIX, HECMOTPS Ha TO, YTO 3TOT NPABOBOW UMHCTUTYT COAEPXXUT Ccenyac
NOCTaTOYHO IOPUANYECKUX HOPM, OCTAOTCSA HEYPErYy/IMPOBAHHbLIMU €Lle MHOrmne
npob6saemMbl. Hanpmumep, ocTaeTcss OTKPbITbIM BOMPOC O TOM, MOXET /N ObITb MPUYNHEH
MOpPaJibHbIA Bpe PUANYECKOMY NINLLY U, €CZIN MOXKXET, MOANEXUT NI OH KOMMEHCaL .

N B - TpeTbux, Heobxo0AMMO elle pa3 NoAYEepPKHYTh, YTO pelleHns EBponenckoro Cyna
No NpaBaM YesioBeKa OJ1 POCCMNCKUX CYyA0B HE MMetloT 06s13aTesIbHOro XxapakTepa.
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