Copnep>xaHue:

BBepneHue

AKTYaNIbHOCTb BbIOpaHHOW TeMbl 3aKJIlO4aAE€TCs B TOM, YTO NPaBO COOBCTBEHHOCTM — 3TO
OCHOBHOW, HaNpPaB/AOLWNA NPAaBOBOW MHCTUTYT Ha BCEX dTaMNax UCTOPUKX NpaBa n
rocyzapcTBa. B uctopumn pa3sntus 4yenoBeyecTBa pPa3sIMYHbIE 3MOXN XapaKTEPU3yTCA
dopmamun cob6CTBEHHOCTU, KOTOPbIE NPUCYLLM UM. UIMEHHO 3TUM 06bsACHAETCA TO
NCKJIOYMTESIbHOE BHUMaHNE, KOTOPOE BO BCEX CUCTEMaX NpaBa yAeNsaeTCcs MHCTUTYTY
npaBa cobCTBEHHOCTMW.

Ka)kgon n3 otpacnen npasa (rpaxaaHckoe, aaMUHUCTPATUBHOE, YrOJIOBHOE) CTaBUTCS
eQunHas 3afada - 3awmTa popM cobCTBEHHOCTU, 3aKpeneHHbIX KOHCTUTYLMOHHO.
Ka)kxgasa ns Hux obnagaeTt HenocpeaACTBEHHbIMU LENSIMU U OENCTBYET, NCMOJIb3YyS CBOU
cneundguyeckne metoabl.

CoumanbHO-a3KOHOMMYECKME npeobpa3oBaHms, KOTOPbIE MPOAOJIKATCA B HaLLEM
obuiecTBe, B 3HA4YNUTE/IbHOW CTEMEHWN BANAKOT Ha FPpa>K4aHCKO-NPaBOBble OTHOLWLEHUS, B
4YaCTHOCTM OTHOWEHMA cobcTBeHHOCTU. HapacTatowme Temnbl N 06beMBbI
nmyulecTBeHHoro obopoTta Henzbe)xHo BIeKyT 3a cObON CTOIKHOBEHME MHTEPECOB
COBCTBEHHUNKOB.

BelwHo-npaBoBblie cNOCOObI 3aLUNTbl, HarMpaB/ieHHbIE Ha HEMOCPEACTBEHHYIO 3aLUUTY
npasa COOCTBEHHOCTU U APYrUX BELLHbIX NpaB, MPUMEHSAI0TCSA NPU UX HapyLUeHNn
nobbIMK TPEeTbUMKU NULAMN, KOTOPble He COCTOAT B 06A3aTeNIbCTBEHHbIX
NPaBOOTHOLLUEHNAX C COBCTBEHHNKOM. DTN crnocobbl CTaBAT nepen cobon Lenb
BOCCTAHOBJIEHUS BlaAeHNSA, MOJIb30BaHUA U pacnopsh>xeHusa obnagatenen BeLlHbIX Npas,
a TakXXe yCTpaHeHUs NpensaTCTBUNA NN COMHEHUIN B OCYLLECTBIEHNN OaHHbIX
NpPaBOMOYUNA.

B cucteme BelHbIX NCKOB 0COHBOro BHMMaHUS 3aCNy>XmBaroT BUHONKALUNOHHbIA U
HeFaTOprII7I MCKN, KOTOPblE NCCenyrTcd B OaHHON pa60Te.

Llenblo NpoOBOAVMOro KYpCOBOrO UCCNeN0BaHNSA SABASIETCS U3YYEHNE N aHAIN3
BUHOVKALMOHHOIO N HEraTOPHOI0 UCKOB, N (POPMUPOBAHME Ha OCHOBE MPOBEAEHHOI 0
aHa/IN3a NX CPaBHUTENbHOM XapaKTepPUCTUKMN.



3ana4um paboThl NpenonpenesnieHbl HA3BaHHOM LIE/bIO U 3aKJI0YaloTCs B C/iefyoLLeMm:

e N3YYNTb NOHATUNE U CYLLUHOCTb BUHANKALMOHHOIO NCKA;

e PACCMOTPETb CTOPOHbI BUHAVNKALMOHHOIO UCKa;

e MPOBECTWN aHaNN3 NpeagmMeTa, 0OCHOBAHUN 1 YCNOBUI YA0BIETBOPEHUS
BUHAWKALIMOHHOIO UCKa;

e N3Y4YNUTb NOHSATME U CYLLIHOCTb HEFraTOPHOI O UCKA;

e PACCMOTPETb CTOPOHbI HErAaTOPHOIr0 UCKa;

e MPOAHaNN3NPoOBaTb NPeaAMeT, OCHOBAHWE N YCNOBUS YOOBNETBOPEHNS HEFATOPHOIO
ncka.

HeobxoanmMbIM 1 Ba>KHbIM YC/I0BUEM AOCTUXKEHUS MOCTAB/IEHHON Lenn ABNseTCs
LLeNIoCTHasa CMCTeMa COBPEMEHHbIX Hay4YHbIX METOA0B NMO3HaHUA, KOTopble pa3paboTaHbl
B paMKax hunocodpumn v topucnpygeHunun. Npu nposegeHnmn nccienoBaHuns 6oiinm
NnpUMeHeHbl Kak oblieHay4Hble (10rmM4eckKnuin, CACTEMHbIN, ONANEKTUYECKUI), TaK U paa
YaCTHOHAY4YHbIX MEeTO40B (CpaBHUTEILHOIO NMpaBoBeeHUsA, CACTEMHOI0 aHasnsa).

ObbekT KypCoBOIro nccnengoBaHmda — 310 BUHONKALWUOHHBIA U HeraTopr||7| MCKN KaK
Ccnocobbl 3aWnTbl BELHbIX npas.

MpeaMeT KypCoOBOro UCCeN0BaHNs COCTAB/ISAIOT HOPMbl FPAaXXAAHCKOro
3aKoHoaTenbCcTBa Poccuinckon denepaunm, KOTopble perjiaMeHTUpPYoT COCTaB
npecTynaeHns, a Takxe cynebHas npakTuka no nccaegyemMomMmy Bonpocy.

TeopeTnyeckyto 6asy COCTaBUAN pe3ybTaTbl U3YyYEHUS MaTepuanoB cynebHo
NPaKTUKWN, CTaTeNn, CnpaBoYHON NnuTepaTypbl. Mpun noaroToke paboThbl TakXKe HbiNK
N3yyYeHbl HOPMATMBHO-NPABOBbLIE aKTbl, Ppe3ybTaTbl UCC/IEA0BaHUIA, paHee NPoBeAEHHbIX
WHLIMW AaBTOPaMMU.

WccnepoBaHmeM cocTaBa NpPeCcTyrnJieHNs 3aHUMancs pag cnenyrumnx asBTopos: AKMMOB
H.A., 3apybun A.B., Moawwunsanos T.M., CuHuubiH C.A., ConosbeB B.H. n gpyrue. OgHako
OaHHbIMW aBTOPaMM HEraToOpPHbIA U BUHAWKALMOHHbBIA NCKU N3YYasiINCb B OTOE/IbHOCTH,
He npuBoanacb UX CpaBHUTESIbHAA XapaKTepucTuka.

TeopeTnyeckas 3Ha4YMMOCTb AaHHOW paboThbl 3aKJIl04aETCA B TOM, YHTO OHa B HEKOTOPOM
Mepe BocnoJiHAeT npoben B uccnenosaHum crnocobos 3aWMThl BELWHbIX NMpaB, co3gaeT
0OCTATOYHO LLeSIOCTHOE NOHATME O HEraTOPHOM U BUHANKALMOHHbLIX UCKaX.

CTpykTypa paboTbl oTobparkaeT Hanbonee cyweCTBEHHbIE NMPaKTUYeCKne n
TeopeTnyeckne acrnekTbl TEMbl MPOBOANMOIro UCCeNoBaHUS U NpeaonpeneneHa ero



3aja4aMun 1 NOCTaBJIEHHON Lenblo. TaknM obpa3oM CTPyKTypa AaHHOW paboThl
BKJIl0OYaeT B cebs BBeAeHMe, ABe rNaBbl, COCTOSLIME U3 WEeCT Naparpados, 3aK/yeHne
N CMUCOK NUCMONIb30BaHHbIX NCTOYHUKOB.

NnaBa 1. Teopua n NnpakKTUKa BUHOUKALUOHHOIoO UCKa

1.1. NoHATVE N CYLWHOCTb BUHONKALMOHHOIO NCKa

NccnepyeMblini HaMy UCK ABNAETCS 0OHUM U3 Hanbosiee pacnpocTpaHeHHbIX cnocobos
3aWNTbl BelHbIX NpaB. CTOUT OTMETUTb, YTO BUHAUKALUMOHHbLIN UCK Bbl1 N3BECTEH eLle
B PMMCKOM YaCTHOM rpase, rae rpusHaBasCcsa B Ka4yecTBe rMaBHOro Ucka g 3almThl
npaBa coOOCTBEHHOCTN. Ha3BaHMe ero NponUCXoAuT OT JIATUHCKOro «vim dicere» -
«00BABNAK O MPUMEHEHUN CUNIbI», UHBIMW C/I0BAMU, NMPUHYONTENBHO UCTPebyto BeLlb.
Cob6CTBEHHUK COrJlaCcHO PMMCKOMY MpaBy MNpu NMOMOLWM AAaHHOMO UCKa MOr oTobpaTb
Belwb Ha3apj paxe y gobpocosecTHoro npmnobpetaTtens. Vindicatio: «ubi rem meam
invenio, ibi vindico» oT NaTUHCKOro BUHAMKALUNA: «F4e MO0 BEllb HaXxoXy, TaM ee
BUHANUMPYIO». [TpnN 0OXKMBNEHHOW TOProBJie pUMCKOe BUHAMKAUWOHHOE npaBunso
CrnocobHo 6b110 NPUBOANTL K AOCTATOYHO CEPbE3HbIM 3aTPYOHEHUNAM B CBA3U C TEM, YTO
nokynaTenb HUKOrga He Mor OblTb MOJIHOCTbLIO YBEPEHHBIM B TOM, YTO HE NOSABUTCS
HeKoTOpoe nHoe Nnuo, crnocobHoe aokKa3aTb CBOe NpaBo COOCTBEHHOCTUN Ha Bellb U
oTobpaThb ee cebe.[1]

BUHOMKALMOHHBIM NCK B HAaCTOsLLLEe BpeMs yCTaHaBIMBaAEeTCA Ha CJly4al HEe3aKOHHOIro
BbIObITUSA BeLN N3 pakTU4eckoro BiageHnsa cobcrteeHHmka nmbo cybbekTa apyroro
BELLHOro npasa (TUTYIbHOrO BAagenbLa). 3ak4aeTcsa OH B UCcTpeboBaHUKM BELLU U3
4y>KOoro 6ecTuTysibHOro (HeE3aKOHHOIr0) BNaAEHMNA Ha NPUHYANTENbHOW OCHOBE.[2]

CnepyeT OTMETUTb, 4TO MNPUHATO BbIAENATL ABa MOAX04a K onpeneneHunto
BUHAWKALMOHHOIO UCKa: NMPaBoONpPUMEHNTESIbHbIN U OOKTPUHANbHLIN. Tak, B
OOKTPUHANIbLHOM NOAX04 BUHOUKALUMOHHbBIM NCK onpeaenseTcs B Ka4eCcTBe UCKa
HeBNagewwero cobCcTBeHHNKa K HeCOBCTBEHHMKY, BNadeOLWEMY BELLbIO.
MpaBonNpuMeHUTENbHbIN MOAX0A OCHOBbIBAaeTCSA Ha cTaTbe 301 TK PO n noa
BUHAWKALWOHHBLIM NCKOM MOHUMaET NPUHyauTenbHoe nctpeboBaHme BeLm U3 Hy>Koro
He3aKOHHOro BJslageHna.[3]

PaccmaTpuBas ToNIKOBaHMeE OaHHOIMoO UCKa 3apy6e)KHbIMVI 3aKoHOOaTeNAMN,
nogyYyepkKHeM, 4TO NMOHATUE BUHOANKALMOHHOIMO NCKa B [@pMaHCKOM Fpa>Ka4aHCKOM
YNI0XKEeHNN CPOopMYyNNPOBAHO LOCTATOYHO JJTAKOHUYHO N eMKO. Tak, COBCTBEHHUK BrpaBe



OT Bflagenbua notpeboBaTb Bbigaym Bewm (§ 985 I'MY). CobCTBEHHUKY OBUXXNMON BELLW
npenocTaBsfAeTCad BO3MOXKHOCTb HEOrpaHNYeHHON (NO Kpyry Anuy) BUHAWKAULUN B TOM
cnydae, ecnu Bellb Oblsla NoTepsaHa, ykpageHa nmbo apyrmum obpasom yTpadeHa.[4]

Coaep>kaHue NOHATUS BUHOMKALMOHHOINO UCKa COCTOMT B €ro HanpaBAeHHOCTH
NCKJIIOYNTENbHO NINLLIb Ha 3aWMTY BELHOro npaBa cobCcTBEHHOCTU. TakMM 06pa3omMm, Lerb
3TOr0 NCKa 3aKJ1II04YAETCA B BOCCTAHOB/IEHUM BaAeHUs cobCTBEHHUKA, KOToOpoe
Heob6X0AMMO NMOHUMaTb He TOJIbKO KakK BO3BpalleHne nmyllecTsa cobCTBEHHUKY B ero
HenocpeacTBeHHoe obflafaHne, HO TakXXe KakK BOCCTAaHOB/IEHME CMOCOBHOCTH
cobcTBEHHMKA B Ntoboe BpeMs 1 cBOHOAHO NPOABAATL CBOIO BOJIO B OTHOLUEHUN OAHHOMO
NMyLLECTBA.

Nccnenys nctoprmyeckoe pa3BuTue BUHANKALWOHHOIMO UCKa B OTEYECTBEHHOM
rpa>kJaHCKOM MpaBe, OTMETUM, YTO HOPMbI, KOTOPbIE MO CMbIC/TY aHaJIOrMYHbI HOPMaM 0
BUHANKALMOHHOM NCKe, COAEepPKaJIMCb Tak>XXe B AOPEBOJIIOLMOHHOM 3aKOHOAATENbCTBE
Hallen cTpaHbl. MpeacTaBneHne o AaHHOM UCKe, KoTopoe 6bis10 BbipaboTaHO PoCCUMINCKON
IOPMANYECKON HAYKOWN B NOPEBOJIOLMOHHBIA Mepnoa, COOTBETCTBOBAIO MNOHATUIO
BUHOMKALMN, COAEPKALLLEMYCS B FPaXKAaHCKOM 3aKOHOA4AaTEe/IbCTBE PAa3BUTbIX
€BPOMNencKnX cTpaH. Mpa)kgaHcKoe 3aKOHOAATesIbCTBO B COBETCKUI NMepmno Takxe
BKJIOYaAJ10 B Ce6S1 HOPMbI O BUHANKALNN.

Psang aBTOpOB B Nepuo pa3BuUTUSA rpaKaaHCKoOro npasa, nocse 1917 rona, npusHaean
Wb COBCTBEHHMKA B KaYyeCcTBe /1ML, KOTOPOe MOXET BbICTynaTb UCTLOM MO
BUHAWKAUNOHHOMY UCKY. OA4HaKO Tak>XXe Oblin NpeanpuHATLI NOMNbITKN NpuaaTh
MOHATUIO AaHHOro ucka 6onee WMPOKOe 3Ha4YeHme, NoHMMasa Noa NcKk 06 nctpebosaHnm
N3 YY>XKOro HE3aKOHHOIo BlageHusa nMmyliecTtsa.[5]

B cTtaTbe 305 Npa>kgaHCcKoro kogekca Poccnmnckon depgepaunm B HacTosLee BpeMs
3a2/10)KEHO aHaJIorMYHoe paclmpeHHoe NoHMMaHue aHHoro ncka. CoppemMeHHoe
oTeYeCTBEHHOE rpa)k[laHCKOe 3aKoHO4aTeNIbCTBO NpefocTasnseT JloboMy TUTYSIbHOMY
BNafesibLy NpaBo Ha NpeabsaBAeHNe BUHONKAUNWOHHOMO UCKa. BUHAMKALMOHHBIA UCK MO
nencteytowemy K PO npeanonaraeT HECKOJIbKO KaTeropun NCTUoB: COBCTBEHHUK,
obnapaTtens 06a3aTenbCTBEHHOIO NpaBa, CyObeKT OrpaHMYeHHbIX BELWHbIX NpaB. Takum
obpa3om, cornacHo ctaTtbe 305 K PO akTMBHOM nerntmMmaumen no BUHONKaLNOHHOMY
NCKY 3aKoHoZaTeNneM HajesnieH AOCTAaTOYHO LWNPOKUA KPYT YH4aCTHUKOB FpaK4aHCKUX
MPaBOBbIX OTHOLLUEHWA.

HekoTopbiMK/ NpaBoBefaMU BbiCKa3blBa€TCHA MHEeHUe, 4To nonobHoe paclunpeHHoe
MOHNMaHNEe BUHOWUKALIMOHHOIO UCKa BJIeYeT 3a coboin BbiXONalLlMBaHWE ero BeLiHo-



I'IpaBOBOIZ npmpoabl Kak UCKa, KOTOprIZ ncnoJibldyeTca NCKNKYNTENIbHO 014 3alllUThbl
npasa COBCTBEHHOCTU, a He C Luesblo 3alnThbl Y4aCTHUKOB 06a3aTenbCTBEHHbIX
MpPaBOBbIX OTHOLUEHUHN, KOTOPbIMU ABNAIOTCA XPaHNTEJb, CCyaonosay4daTesib, apeHgaTop
n NHblE Cy6'bEKTbI.

C.B. MopryHoB cYMTaeT, YTO pacClUMPEHHOE TOJIKOBAaHNE BUHANKALMOHHOIO NCKA U ero
Lenen - 3To cneficTBne HEBOCTIPUATUA COBETCKUM FPaXKAaHCKMM NPaBoOM B LIeJIOM
BlafeNb4eCKol 3alUnThl U BNafEHUS B KQYeCTBE CaMOCTOATE IbHbIX MPaBOBbIX
WHCTUTYTOB, @ TakK)Xe B CBSA3U C OTCYTCTBMEM UX B FPaXK[AaHCKOM 3aKOHOA4aTeNbCTBe.[6]

CTOUT OTMETUTb, N0 repMaHCKOMY rpa>kgaHCKoOMYy 3aKOHO4aTeIbCTBY BOCCTaHOBJIEHUE
B/laeHNSA NPONCXOaAUT Yepe3 Blagenbyeckmnm uck (§ 861 Iy), 4yto nnwaeT Kakoro-nmbo
CMbIC/1a 3a8B/IEHME APYroro, Npu 3TOM ropa3ao 6osee CNOXKHOro U rpOMO34KOro, NCKa C
OOKa3blBaHMEM MnpaBa.[7] Ha coBpeMeHHOM 3Tarne pa3BUTUa POCCUNCKOro
3aKOHOLATEeNIbCTBO HE COAEPXXUTCA HOPM, KOTOpble YCTaHaBaMBaan 6bl 0cobbin
YNPOLLUEHHbIN NOPALOK 3alnTbl (PaKTUYeCKOro BlageHusa B Buae nocecCopHoOm
(Bnapgenbyeckon) 3awnTbl. Takum obpa3oMm, B 4eNCTBYIOWEM B Hallen cTpaHe K PO B
rnaese 20 «3awWwmTa NpaBa COBCTBEHHOCTU N APYIMX BELLHbIX MPaB» HE COAEPXUTCSA
MOHATUS BELWHOINro NCKa, N fa)Xe Ha YPOBHE IOPUANYECKON TEXHUKN HE NCMOJIb3YeTCH
OaHHOE MOoHATNE B OTAINYME OT NepMaHCKOro rpa>k4aHCKOro yJoXKeHus.

1.2. CTOpPOHbI BUHOVMKALUMOHHOIO 1UCKa

NpaBomM NpenbsaBAEeHUA BUHANKALMOHHOIO ncka obnagaet cobCTBEHHUK, KOTOPbIN
yTpaTua BlageHne Bewblo. TeM He MeHee, Hapsay C HUM NpaBO BUHAULMNPOBAHNSA BeLLK
cornacHo ctaTtbe 305 MK PO Tak)xe npvHagnexxunT nnuy, KOTOpbIW BlageeT el Ha
OCHOBaHUKN, NPeayCMOTPEHHOM 4OrOBOPOM UM 3aKOHOM, TO €CTb TUTYJIbHOMY
B/lagesnbLy.

Bonpoc npupoabl NCKOB TUTYJIbHbIX B/lagesibLeB OT/IMY4aeTCsd 40CTAaTO4YHO CNOPHbLIM
xapakTepoM. Tak, no MmHeHuto J1.I. EcommoBon, npenocTassieHne TUTYJIbHOMY Blagesbluy
BO3MOXXHOCTU NpeabABUTb BUHONKALMOHHBLIA UCK - 3TO eLle 04HO NOATBepXAeHune
TeHAEeHUUN Ha conmxeHne obA3aTeNbCTBEHHbIX U BELLHbIX OTHOLLUEHUN, a TaKXe
NMPOHUKHOBEHUSA B 00A3aTe/IbCTBEHHbIE NMPaBOBbIE OTHOLLUEHMNS BELLHbLIX 3/IEMEHTOB.[8]
MpuaepXnBasaCb CTPOroro pasrpaHnyeHmnsa 0b6s3aTenbCTBEHHbIX U BELLHbIX OTHOLWEHUN,
TUTY/NIbHOE BNlageHne, KOToOpoe OCHOBAHO Ha AOroBope, ocTasiock 6bl Boobue 6e3
3alWLUTbl OT BCAYECKUX HEMPABOMEPHbLIX MOCAraTeNIbCTB TPETbUX NNL,.

[Mpy 3TOM 3aKOHHbIE (TVITyJ'IbeIG) B/lagesibLbl, KOTOPbIE B1aAEOT l-Iy)KOI7I BeEWbLIO B CNNY
OOroBopa Wjin 3akKoHa, Brpase 3alWnlliaTb JaHHOEe UM NpaBO Ha BJlageHne nMyLLecTBoOM



hake NpoTmB cobCTBeHHNKa. TeopeTnyecku Takoe nosioxxeHue ob6bACHATCS TeM, 4TO
OTHOLUEHNSA TUTYIbHOIO Bragesibua n CO6CTBEHHMKA OCYLLECTBAAITCA B paMKax ABYX
CaMOCTOSATEe/IbHbIX NPaBOBbIX OTHOLLEHUN - 06sa3aTeNbCTBEHHOIr0 U BewHoro. B nepvuog
[EeNcTBNA 0Oorosopa NpaBo TUTY/ILHOIO BfajesibLa Ha Bellb He ABNAeTCA
0053aTeNbCTBEHHbLIM B CBA3M C TEM, YTO OH MOXET OCYLLEeCTBAATbL NoJib30BaHMe U
B/lafileHne NaHHOW Belblo 6e3 Kaknx-1mbo akTUBHbIX ENCTBUN CO CTOPOHDI
cobcTBeHHMKa. MNMpaBo TUTYIBHOrO BRagesbla MOXKET HapYyLWUTb Ka)Kabl, B YaCTHOCTW
COBCTBEHHMK, YeM 0O6BACHAETCA UCNOJIb30BaHMe BELLHO-NPaBOBbIX CPEACTB 3allnTbl Npn
ero HapyLieHun.

Taknm 06pa3oM, OTHOLWEHNSA MEXAY COOCTBEHHMKOM U TUTYJIbHbIM BrliafesibLLEM — 3TO
CaMOCTOATENbHO CYLLLECTBYOLWEE B OTHOLLIEHUN APYr Apyra 06si3aTeNibCTBEHHOE
NpaBoOBOE OTHOLLUEHWE, KOTOPOE CKJlaAblBaeTca Mexay COOCTBEHHUKOM N TUTYJIbHbIM
BJlafeNbLEeM, 1 BELLLHOE NPaBOOTHOLLEHNE, KOTOPOE CKaAblBAETCS MEXAY TUTYJIbHbIM
BNlafeNbLUEM U NHBIMU NINLAMKN, B TOM YNCsie COBCTBEHHMKOM BELLW.

KpomMe Toro, oTMeTuM, 4TO 3aliMTa NPOTUB HE3AaKOHHOI0 3aBJslajeHns Bellblo
npenocTaBsfeTCa TakXe aBHOCTHOMY Bragesnbly. Ha Haw B3rnag, ero obocobnerHne
OT MHbIX MOTEHUMaNbHbIX NCTLOB (COBCTBEHHUKOB U TUTYJIbHbIX BNlafefbLeB) CBA3aHO C
TeM, 4TO A0 UCTeYeHUs onpeneseHHOro Cpoka gaHHoe JINLO HE MOXKET BbICTYyMNaTb B
KavyecTBe TUTYJIbHOro BAagesbla Bewn, Tak Kak ero BlageHue He noakpenseHo
MpaBOBbIM OCHOBaHMEM. TeM He MeHee, NogobHoe BnageHmne He ABNAETCS TakKxe n
topuandeckn bespasnmyHbiM haKTOM B CBA3M C TEM, 4TO NPV onpeaesieHHbIX YC0BUAX
(HenNpepbIBHOCTb BNAAEHNS, OTKPbLITOCTb, 4OOPOCOBECTHOCTL) N MO NCTEYEHNN CPOKOB,
YCTaHOBJIEHHbIX 3aKOHOM, (DaKTUYECKU BRagesnel, MoOXXeT CTaTb COBCTBEHHUKOM BeLLW.
NMeHHO No3TOMY MpK NocAraTeNbCTBE Ha BELLb TPETbUX NNL, KOTOpble He obnanatoT
rNnpaBoOM Ha ee BJlajeHne, LAaBHOCTHbIV BNagenew, pykKoBOACTBYSACh MYHKTOM 2 CTaTbW
234 TK PO Bnpase TpeboBaTb BOCCTAHOBNEHNSA CBOEr0O BlaLEHUS.

Takum o6pa30M, B Ka4eCTBeE NCTUa MOXET BbICTYMNaTb JINWb JINLLO, KOTOPOE obnapaet
TUTYJIOM Ha BJlageHune, NHbiIMM CJIOBaMWU, 3aKOHHbIV BNaaenewy BeLln. TI/ITyJ'I npum 3TOM
MOXXET OT/INYATbLCS KaK BeLHbIM, TakK 1 0093aTeNbCTBEHHbIM XapaKTepomM.

OTBETYUK MO BUHAMKALMOHHOMY UCKY — 3TO NML0, KOTOpoe daKTuyecku, Ho bes
3aKOHHbIX OCHOBAHWI BflafeeT BELLlbl0 HA MOMEHT NpPeAbABAEHUS UCKA, €ro He3aKOHHbIN
hakTnyeckunin Bnageneu.[9] Takmum o6pa3om, 3TO 1ML, KOTOPOe, He obiagast Ha To
3aKOHHbIM OCHOBaHMEM (TUTYIOM), yOEP>XXKNBAET B CBOEN NMYLLECTBEHHOM cepe Bellb
nmbo BnajeeT el No NMOPOYHOMY OCHOBAHUIO, KOTOPOE HEe OXPaHsAeTCs 3aKoHOM. B
cJZlydae ecsim K MOMEHTY NMpeabsBJ/iIeHUs NCKA HE3AKOHHO BJlajielollee Bellbio JINLL0



nepenano ee MHOMY 1LY, TO UCK NPEAbABASETCS K JINLY, Y KOTOPOro 3Ta Bellb
hakTnyeckn HaxoauTcs. MNpun 3ToM Takon Bnagenel oo/»keH bbiTb B cynebHoM nopsigke
NPWU3HAH HE3aKOHHbIM.

CTOUT OTMETUTb, YTO HE3aKOHHbI Blagenel — 3TO He TOJIbKO JINLLO, KOTOpPOoe
CaMOCTOATENbHO 3aBflafleNo Belblo (Hanpumep, NPUCBOMIIO UAN MOXUTUIIO0), HO TaKXe 1
TOT, KTO Npunobpen Bellb Y N1La, KOTOPOE He YNPaBOMOYEHO el pacnops»xaTbcs. K
JINLY, KOTOPOE Ha 3aKOHHOM OCHOBaHWM BNajeeT UMYLLLECTBOM, XOTS U He ABNAeTCA
COBCTBEHHUNKOM, HEe MOXXET ObITh NpeabaABAeH BUHAMKALMOHHbIA UCK.

He3akoHHbIM BNlagenbLeM TakXXe NpPU3HaeTCsa MU0, KOTOPOe paHee Ha 3aKOHHOM
OCHOBAHWM BJlafeno NMMyLLECTBOM, €CIM B Alaj/ibHelLeM Takoe OCHOBaHMe 0Tnasno.[10]
Hanpumep, NCTEK CPOK AOroBOpa MMYLLIECTBEHHOIrO HanMa. OTMETUM, YTO AJis TOro,
4TO6bI NPU3HATb NINLIO HE3AaKOHHbLIM BlaAefbLeM, He TpebyeTcs, 4Tobbl NpnobpeTliee
Bellb MLO 6blJ10 BAHOBHbLIM (Aa)ke B hopMe HEOCTOPOXKHOCTK). [10CTaTOYHbIM SABISETCS
TO, YTO OCHOBaHWe BflageHNss 06 bEKTUBHO HE3AKOHHO.

B KayecTBe (haKTUYEeCKOro BafesblLa BeLW, K KOTOPOMY BO3MOXXHO MpeabaBuUTb
BUHANKALMOHHBIN UCK, MOXXET ObITb (PUCYHOK 1):

Hemo0pocoBecTHDLIN * IMHIIO, KOTOPOE 3HAeT IWIH JOIKHO 3HATh O HE3AKOHHOCTI
BIIaJIeHILI BEIBIO

* JTHI0, KOTOPOE BOAME3THO MPHOGPEIO BEIh Y APYTOTO TIHIIA,
JlodpocoBecTHbII He 3Hag (11 He IMed BO3MOKHOCTH 3HATh) O TOM, UTO
IO CTIeTHIOT OBITT He BIIpaBe OTUYKIATh Belllb

PucyHok 1. Buabl (pakTuyeckoro Bsiage’sibua Belu, K KOTOPOMY BO3MOXXHO
npenbABUTb BUHOMKALMOHHbIA UCK.[11]

MoaBoAs UTOr BbllLECKa3aHHOMY, MOXKHO BblAENNTb OCHOBHbIE MPU3HAKK
nobpocoBecTHOro npruobpertaTtens:

e NoJiy4yeHne BeLn 3a JeHbrn (OroBop Kyrnan-npogakun), B obMeH Ha MHYI0 Bellb
(moroBop MeHbl), B 06MeH Ha Kakyto-11mbo ycnyry nam Kak Bo3HarpaxkaeHume 3a
BbINOJIHEHHYO paboTy (Qorosop noapsana) v T. 4.;



e OTCYTCTBME 3HAHMW O TOM, YTO OTHY)XAaloLWee BeLlb N0 (3aKa34duK, npoaaseL),
He NMeeT NpaB Ha Takne OencTemsa. B gencremax npuobpetaTens, MHbLIMU C1I0OBaMu,
He yCMaTpuBaeTCsa yMbIC/1a, TaK Kak OH He CO3HaBaJsl, 4To npuobpeTaeT Bewb y
nnua, KOTOpOoe He MMEET Ha TO NMpaBa, He NpeaBunaen, He 3Han U He Xenan
HaCTynAeHna Kakux 6bl TO HM Bbl10 HEBNAronpUATHLIX NOCNeACTBUN N5
WCTUHHOIo CObCTBEHHMKA AaHHOW BeLLK;

e HE MOl 3HaTb, YTO BeLlb NpuobpeTaeTcsa UM y NMua, KOTOPOEe He BrnpaBe ee
OTYYy>XAaTb, TO €CTb AENCTBUA NpuobpeTaTens He coaep>XaT TakK)Xe HEOCTOPOXKHOM
bopMbl BMHbI, TaK KakK OH He TOJIbKO He »XKeJlaJl 1 He CO3HaBaJsl, HO faXke He
OOMyCcKan BO3MOXXHOCTU HAaCTYyMNAeHUsa ons cobcTBeHHUKa Kaknx-nmbo
HebnaronpmMaTHbIX NOCNEACTBUN.

YexoB A.1O. obpaTuncsa B cyn ¢ uCkoM K Yexoson T.A. n Ky4ykoBckomMy A.A. 0 NpU3HaHUK
HeOeNCTBUTEsIbHbIM AOroBOpPa KYMAM-Mpoaakm »Xmnnoro goma. B obocHoBaHue
3asBJIEHHbIX NCKOBbLIX TpeboBaHU NCTeLl, yKa3as, 4TO OH coCcTosAN B bpake ¢ Yexosown. B
xoge 6bpakopa3BoaHoro npouecca, B 2011 rogy, mexay HUMKU BbI1I0 3aKIHOHYEHO MUPOBOE
cornallueHue, rno KOTOpoMy »XXUJ0M OOM U XO3ANCTBEHHbIE MOCTPONKU NMPU3HaHbl 00w M
MMyLLEeCTBOM cynpyroB. B nione 2014 roga oH Noay4ua rno novTe pacnucky ot YexoBon
T.A., B KOTOPOI OHa 0653asacb BbIMJIAaTUTb €MY CTOMMOCTb €ro 401, NOJIYYEHHOWN Npw
rnpofa>xe OaHHOro AoMoBJlageHus. B pacnncke He ykKa3sbiBaslaCcb CyMMa, 3a KOTOPYIO
Yexosa T.A. HaMepeBasiacb NnpoaaTb goMoBnageHue. B none 2014 roga emy no3soHuNa
Hen3BeCTHas XEeHLWHa, CKa3aa, 4To OHa NpeacTaBUTeNlb HOBOIro COOCTBEHHMKA
KyykoBckoro A.A. n notpeboBasa ero BbiCENIEHNS U3 XKWUJIOr0 NOMeELLEeHNS. Taknm
obpa3om, eMy CTaNlo U3BECTHO O TOM, 4TO YexoBa T.A. 3aKN04MIa 4OroBOp Kynaum-
npoaa>ku OMOBNIALEHNSA C HEKUM JINLOM, KOTOPbIM BNOCNEACTBMM Npogas A0M
Ky4koBckomy A.A.

KyykoBckuin A.A. nogan anennsaunoHHyto xxanoby, B KOTOpPOW NpoCUT peLlleHne cyna
OTMEHUTb N BbIHECTN HOBOE 00 OTKa3e B yAOBNETBOPEHUN NCKA. ANENNIAHT CCblJlaeTcs
Ha TO, 4TO C AAaHHbIM peLleHMEM Cyaa He corsiaceH. lNonaraeT, 4TO OH Ha 3aKOHHbIX
OCHOBaHMAX Npunobpen goMmoBageHne, N yKa3blBaeT Ha TO, YTO He 3Has1 U HE MOl 3HaTb,
yTo Mexnay Yexoson T.A. n YexosbimM A.HD. 6111 COP MO BOMPOCY pa3aena CNopHOro
obbekTa. BbiHeCEHHOE pelleHme CyLeCTBEHHO HapyLW0 ero MmaTepualibHble npaBa Kak
nobpocoBecTHOro npunobpetartens.

OpnHako aoBoAbl xanobbl Ky4koBckoro A.A. 0 TOM, 4TO OH ABNASEeTCA OOPOCOBECTHLIM
npunobpeTtatenemM AoOMOBJALEHUS, HE 3HA U HE MOI 3HaTb, 4TO Mexay Yexoson T.A. n
YexoBbiM A.HO. 6bin1 cnop No BOMpoCy pa3aena cnopHoro o6bekTa, 6bi1n OTK/IOHEHbI
cynebHonm konnermen. Kak pa3bsacHeHO B NyHKTe 38 NocTaHoBeHUs NneHyma



BepxosHoro Cyna P® N 10, npnobpeTaTens npm3HaeTca ob6poCcoBeCTHbIM, eCnun
[OKaXKeT, 4TO NMpu COBEpLUEHUN CAESIKN OH He 3Has U He fosKeH 6bia 3HaTb 0
HenpaBOMEpPHOCTU OTHY)XAEHNA UMyLLeCcTBa NpoAaBLOM, B HaCTHOCTU NMPUHAN BCe
pa3yMHble Mepbl A1 BbISCHEHUSA NPaBOMO4YUA NpodaBLa Ha OTHY)XAEeHMEe NMYyLLEeCTBa.
CobcTBEHHMK BNpaBe ONpoBepPrHyTb BO3paXkeHue npunobpeTtaTens o ero
nobpocoBeCcTHOCTU, AOKa3as, YTO NPU COBEpPLUEHNN caenkn npunobpeTtaTesb A0JIXKEH bbin
YCOMHWUTbLCA B NMpase rnpoAasLa Ha OTYY)XAeHne nMyLlecTBa.

N3 maTepuanoB gena cnefyer, 4TO NoKynaTesb NPU 3aK04eHUN CANKN He NPUHAN
HeobXoOMMbIX U Pa3yMHbIX Mep AJ19 BbIACHEHMSA NPaBOMO4YUI NpoAaBLa Ha OTHYXAeHne
nMyLLecTBa, He NPUHAA BO BHUMaHME TO 00CTOATENbLCTBO, YTO UCTEL, B YKa3aHHOM oMe
3aperncTpmpoBaH 1 NPOXXMBAET, NPOU3BOAUT OMJIaTy KOMMYHasbHbIX naaTexen. C
Y4E€TOM U3I0XKEHHOr0, OBOAbI anennsaumMoHHON xanobbl Ky4ykoBckoro A.A. 0 ero
[06pOCOBECTHOCTYU Henb3s NpU3HaTb 060CHOBAHHbLIMK.[12]

1.3. NpenmeT, oCHOBaHMeE N YCNOBUA YO,0B/IETBOPEHNUSA BUHONKALMOHHOIMO NCKA

Bo Bcex 6e3 nckayeHns cnyyasax npeameT Ucka o BUHANKALUN — 3TO MHAUBUAYANbHO
onpeneneHHas Bellb. BUHANKALMOHHBIM NCKOM HEBO3MOXXHO UCTpeboBaTh BeELLU,
KOTOpble onpeaeneHbl POAOBbIMU NPU3HaKaMum (Hanpumep, HaxoasAwWweecs B XpaHUamuax
3/1eBaTOpPa 3€pHO) B CBA3M C TEM, YTO 3TO SABMSETCHA HE BO3BPAaTOM YTPAYEHHOro
MMYLLECTBa, a NONly4YeHMEM 3KBMBAJIEHTA, YTO B CBOIO o4epenb npencrtasnseTt cobon
nnbo Bo3melleHne ybbiTKOB, MO0 BO3BpaLLEHNE HEOCHOBATENbHO MOJly4eHHOro.[13] B
TakKoM CJ/lydae CBoe AencTBue byayT pacnpoCTpaHATb UHble cNocobbl 3aLMThl NpaBa
cobCTBEHHOCTMN.

Ins onpeneneHns ycioBuUin yooBAEeTBOPEHUS pacCMaTPUBAEMOro HaMM UCKa Ba>kKHO
NPUHUMaTb BO BHMMaHMe 06CTOATENbCTBA TOr0, Kak MMEHHO Bellb BbilUla U3 BJIaAeHNS
cobCcTBEHHMKA: NPOTMB €ro BOAW WA No ero Boaun. B ToM cnyyae, ecnm Bewb 13
BNlafeHna cobCTBEHHMKA BbILL1a MPOTUB €ro BOJIN, TO eCTb Bblia noTepsHa, MoXMLWeHa
WA 4pyrum cnocobom BeibbIsIa NPOTUB €ro BOJN, TO UCK MOAJIEXNT YA0BJIETBOPEHUIO,
[a)X<e ecsin OTBETYUK SBNAeTCs 4OOPOCOBECTHBLIM N BO3Me34HbIM NpnobpeTaTenem.

NMpoBoOs aHasnorno ¢ FepMaHCKUM rpaKaaHCKUM 3aKOHO4aTeNIbCTBOM, OTMETUM, YTO
ab3ay 2 § 1007 I'TY copaep>XnT aHasnornyHoe nosioXkeHume. Tak, ecnm Belwb bbina
noTepsiHa, MOXULLEHA Yy ee Npe)XXHero Bragensua ambo gpyrum obpasom um yTpadeHa,
TO OH BNpase TpeboBaTb ee nepefayn gaxke ot obpocosBecTHOro BlagensLa, 3a
NCKJIIO4YEeHMeM Tex cily4aeB, Korga obpocoBeCTHbIN Bnagesnel — 3TO COOCTBEHHUK,
nnbo Bellb yTpavyeHa UM 0 nepuona, B Te4eHne KOTOPOro en Bnagen npexxHum



BNnageneu.[14]

B cnyyasx, korga nMyLecTBo U3 BlageHns cobCTBEHHMKaA BbILWJIO NO ero Boe,
y4nTbiBaeTCa ob6poCOBECTHOCTbL OTBETHYMKA, @ MO OTEYECTBEHHOMY MpPaBy TakXe
BO3Me34HOCTb NpnobpeteHnsa. O4eBNnOHO, 4TO MMYLLECTBO ¥ HegobpoCcoBECTHOro
npunobpetaTtens cobCTBEHHUKOM MOXXeT bbiTb NCTpeboBaHO BO BCcex 6€3 NcKtYeHns
cayvasx.

Mo BUHOANKALUMOHHOMY UCKY COBCTBEHHUMK MOXET UcTpeboBaTb CBOIO Bellb Y
nobpocoBecTHOro npuobpeTatens TONbKO B C/yYasx, KOTOPbIe NpeayCMOTpPEeHbl CTaTben
302 'K P®, a uMeHHO:

e Bellb Oblnia yTepsaHa cobCTBEHHUKOM. [py 3TOM HEMAJI0€ 3HAYEeHNE NMEIOT TakxXe
NMPUYnNHLI U 06CTOATENbCTBA NOTEpU (B pesyibTaTe HEOPEXXHOIr0 XpaHEeHUS, No
3abbIBYMBOCTN COBCTBEHHUKA U T. A.);

e NMYLLECTBO BbINIO yTEPSAHO TEM JINLOM, KOTOPOMY OHO 6bIJ10 NepegaHo
CoBCTBEHHMKOM BO BRageHue. MNpun 3TOM He MMeeT 3HaYeHne oCHOBaHMe nepeaayn
COBCTBEHHMKOM MMYLLLIECTBaA BO BflafeHMe NHOro Anua (No 4oroBopamM XpaHeHus
6e3B03Me34HOro0 NoJsib30BaHUSA, apeHabl U T.4.). BaxxHo, 4Tobbl JaHHOe OCHOBaHMe
ABNSII0Cb MPAaBOMEPHbLIM, UHLIMW CJIOBaMUN BRagenel 00/KeH ObiTb 3aKOHHbIM;

e Bellb Oblsla noxuuweHa y. He nrpaet ponu popma xmweHuns (rpabex,
MOLLEHHMYeCcTBO, pa3bon, Kpaxka, pacTpaTa), Ba>XHO JIMLWb YCTAaHOBUTb, YTO BELLbIO
3aBslagenn nyTemM XMLeHns;

e Bellb Bbibbisla N3 BlageHnsa cobCTBEHHNKA UM ee 3aKOHHOro BfiagesbLa noMmMmMo
nx BoNn apyrum nytem. CTOUT OTMETUTb, 4TO K APYrUM NyTAM BblIObITUSA NPUHATO, B
YaCTHOCTW, OTHOCUTb TakKMe Cslyyau, Kak: COBepLIeHne COeNoK nog BANAHUEM
yrpo3bl, Hacunma nnm obmaHa.

Mo>XHO caenaTb BbIBOA, YTO OCHOBHOE, 4TO 0bbeanHseT YKa3aHHbleé HaMn CJiy4aln, — 3TO
TO, 4YTO, TaK UM NHaYe, Bellb BbiOblla MOMMMO BOJIM €€ 3aKOHHOIr0 Biagesbla nnmn
cobCcTBEHHMKaA BeLLW.

Tak, 27 mapTa 2015 roga ApbuTtpa>kHbiM CyaoM r. MOCKBbI 6b1J10 pacCMOTPEHO Aesio Ne
A40-182685/14. OO0 «HOxxHo-ypanbckas NopHo-nepepabaTbiBatoLLad

KoMmnaHusa» obpaTmnnock ¢ nckoM B cya K OAO «Poccunmckume enesHole gopormn» ob
nctpeboBaHUM N3 HE3AKOHHOMO BNlafeHNA OTBETHYMUKA COCTaBHbIX YacTen TensoBo3a.
NcTeu moTuBupyeT cBou TpeboBaHus, cCbinasicb Ha cTaTbio 301 MK PO, Tem, 410
OTBETYMKOM CMOPHbIN npegmMeT yaepxunusaetcs 6e3 3aKOHHbIX Ha TO OCHOBaHWUNA.



7 mas 2013 roga Mmexxay OTBETYUKOM U TpeTbUM AnLoM Bbin 3aKI04EH AOMrOBOpP Ha
BbINoOJIHEHWE paboT No KanuTasibHOMY PEMOHTY TernJioBO3a, B paMKaX KOTOPOro UCTLLOM
ONS BbIMOJIHEHUS KanuTasbHOro pemMoHTa 6bln NnepefaH TensioBO3, MpUHagNexxalmn emy
Ha npaBe cO6CTBEHHOCTU. [eATesIbHOCTb N0 PEMOHTY TEernJI0BO30B OCyLLleCcTBAAaCh
TpeTbUM JINLLOM B aHrape, npuHaasiexxawem oTseTynky. OCyLecTBUTb COrJlacoBaHHbIE C
NCcTuoM paboThbl TpeTbe INLO HE CMOrJI0 B CBA3M C OTKA30M OTBETYMKa B 40CTyne B
aHrap.

NcTeu oTkasancs oT gorosopa u notpeboBan TpeTbe NMLO BO3BPATUTb TEMJIOBO3,
0[IHAKO TEMna0BO3 BO3BpaLlLeH He Bblal B CBA3M C YAEP)XXAHUEM €ro OTBETHMKOM M0
NPUYMHE 3aJ0/HKEHHOCTU TPeThbero Nnua nepen oreeT4nkoM. OTBeTYNK 0O60CHOBbLIBAET
CBOV OENCTBUA TEM, YTO MEXAY HUM U TPETbUM JINLIOM UMEIOTCA NOr0BOPHbIE
OTHOLUEHUNSA MO XPAaHEHUIO UMYLLLECTBA, B PaMKax KOTOPbIX TPETbe N1L0 3a40J1>Kaslo
OTBETYMKY, B CBSA3UN C 4eM, N0 MHEHUIO OTBETYMKA, YAEep>KaHMe Tenl0B03a Kak npeameTt
XPaHeHWs NPaBOMEpPHO.

OfOHakKo cya npuwen K BbIBOAY, 4TO B COOTBETCTBUN cO cTaTben 301 TK PO cobCcTBEHHUK
nMeeT npaBo UCTpeboBaTb M3 Yy)KOro HE3aKOHHOMO BAaAEHNS CBOE MMYLLLECTBO.
OTCyTCTBME NPaBOBbLIX OCHOBAaHMW Yy OTBETYMKA ON14 BNageHunsa ncrtpebyemoim
MMYLLLECTBOM SIBJIAETCSH CBMOETEe/IbCTBOM HENpaBOMEpPHOro BJaAeHUA NMYLLeCTBOM.

[loBo4 OTBETYMKA O NPAaBOMEPHOCTM yaep)XaHuUA TensoBo3a ansa obecnevyeHms
06s3aTenbCTB NO 3a40/XKEHHOCTN TPETbero Anua Ha OCHoBaHUNM cTaTbn 359 AMNK PO
OblN1 OTKJIOHEH CyaoM. B cooTBeTCTBUM C YacTbio 1 cTtaTbn 359 K PO yaep>xaHue B
KavecTBe crnocoba obecnevyeHus ncnonHeHmns obsasatenbcTBa MOXXeT BbITb MPUMEHEHO
KpeonTopoM B TOM CJly4ae, eCiim OH COCTOUT B AOrOBOPHbLIX OTHOLLUEHUSAX C OOJIXKHUKOM
rno noBofy npegmeTa yaepxaHus. OgQHako N3 MaTepuasioB Aefla He cnefyeT, 4To Mexay
OTBETYMKOM N UCTLLOM MMEIOTCHA OOrOBOPHbLIE OTHOLLUEHMSA Ha NpeaMeT CNOPHOro
nmyulecTsa.

Taknm obpa3oM, cya NPUHSA pelleHne yaoBneTBopuTb TpeboBaHme nctua ob
NcTpeboBaHNUM U3 HE3AKOHHOI O BJIaEHNA OTBETYMKA TenJoBo3a.[15]

Tak>Xe 0oTMeTuM, 4YTO B COOTBETCTBUU C NYHKTOM 3 cTaTbh 302 MK PO aona BUHOMKaLUN
NCKNIOYalOTCA Takne 06beKTbl, Kak LeHHble ByMarn Ha NpeabsaBuUTeNs U AeHbIn,
KOTopble Henb3s nctpebosaTtb oT gobpocoBecTHOro npuobpetatens. Ansa ueHHbIX bymar
N OeHer ycTaHaBAnBaeTcs Hanbonee WWMPOKoe N3bATME, KOTOPOE BbiTEKAET 13 obuiero
npuHUMna o NpaBe cobCTBEHHUKa BUHAMUMPOBATL BewW, NpuHagnexawme emy. B
OTHOWEHUN aaHHoro obbvekTa, obnagatoero NPU3HAKOM MOBbILLEHHOW



obopoTocnocobHOCTH, B HanbonbLLIEN Mepe FrapaHTUPOBaHbI NpaBa 40OPOCOBECTHOrO
npuobpeTaTens. Tak, LeHHble ByMarn n oeHbrm He MoryT ObITb N3BATHI Y
nobpocoBecTHOro npnobpeTaTenst HEro B HE3aBMCMMOCTM OT TOr0, MEPELLN JIN OHU K
Hemy 6e3B03Me34HO NN BO3ME3AHO, a TakXe MNPU Kaknux MMEHHO YCJI0BMAX OHU BbIObIIN
13 BlageHnsa cobcteeHHMKa (MOMUMO ero BoaM UK No ero Bone).

BMHOMKAUNOHHBIA UCK MPUHATO OTHOCUTb K cNocobaM 3alnTbl rpaXkaaHCKUX Npas, npu
KOTOPbIX NPUCY>XOAETCA UCMOJIHEHME B HaType. Tak, Npu NPUHATUN CYAOM PELLUEHNS O
NPUCYXOEHUN B3bICKATESO KOHKPETHbLIX NpeaMeToB, CyaebHbIn NpUCTaB-MCNOIHUTENb
NPON3BOAUT UX N3BATME Y O0/KHMKA U NepedaeT B3bickaTento. OgHako npeabsaBiaeHne
TaKOro ncka He UCKJIIoYaeT BO3SMOXXHOCTU NpeabsABUTbL NCK O BO3MeELLEHNN YObITKOB,
KoTopble ObIIN NPUYMHEHBI TNLLEHNEM BNaAEHUS.

BUHANKAUNOHHBIN UCK HEOBXOAMMO OTNIMYaTb OT UCKOB, KOTOpPbIE TaK)Xe HalpaBJieHbl Ha
nHanBmayasibHo-onpenesieHHytw Bellb, HO OCHOBaAHbI Ha 06a3aTeNbCTBEHHbIX
OTHOLUEHUAX, Y)Ke CyLleCTBOBaBLWNX MeXay CToOpoHaMu. lNocnencrtensa HEUCMONIHEHNSA
obsa3aTenbCcTBa MO nepegaye |/|HLu/lanyaano-onpe,u,eneHHon BeWN NCXogdaT U3 T0ro,
4YTO K UCTLY elle He nepeLwsio npaso COBCTBEHHOCTN Ha Bellb, B CBA3MN C 3TUM Hesb34
npenobdaBnTb BUHONKALWNOHHBLIA UCK. JaHHbIA UCK MOXXET ObITb npenobsaBjieH TOJIbKO MNMpu
OTCYTCTBUN MeXOY CTOPOHaMU 06a3aTeNnbCTBEHHbLIX OTHOLWEHU NMbO Nocne Toro, Kak
TaKne oTHoweHNA NnpekpaTunJinco.

MNpn yaooBNeTBOPEHUN pacCMaTPUBAEMOr0o HAaMU UCKA, MHLIMW C/I0BaMU, NMpu
NCTpeboBaHUN N3 YYyXKOr0 HE3aKOHHOI0 BlaeHNa nMyLlecTBa COOCTBEHHUKOM,
HECOMHEHHO BO3HMKAET BOMNPOC 0 cyabbe Tex [0X0O0B, KOTOpble AaHHOE UMYLLECTBO
NPUHeCcs1I0 MH60 MOrJiI0 MPUHECTU, @ TaKXKe 0 BO3MELLEHUN 3aTpaT Ha ero yayylleHue,
PEMOHT UM coAep KaHne, KoTopble ObiIN Npon3BeAeHbl PaKTUYECKUM BNanesbLeM.
OTBET Ha 3TOT BOMNPOC Tak>Xe CBsA3aH C TeM, b6bl10 1n hakKTU4Yeckoe BrageHne
HenobpoCoBECTHBLIM UM AO0BPOCOBECTHLIM.

CobcTBEHHUK Mo npasuiaM ctatbn 303 NK PO nmeeT npaso TpeboBaTb OT
HefobpOCOBECTHOr o BslafesbLa BO3BpaTa He TOJIbKO onpeaesieHHOro uMyLecTsa, HO
TaK>Xe BCex A0X040B, KOTopble Bblsin n3BnevYeHbl NN OOJIKHbI Bbls1 BbITb N3B/IEYEHbI N3
MMYLLLECTBA AaHHbLIM BJlafesibLEeM 3a BCe BpeMs ero BnageHns um (nmbo komneHcayum).
Takas ob6a3aHHOCTbL Ha Jo06poCoBECTHOro BAagenbLa Bo3slaraeTcs TONbKO 3a TO BpeMs,
Korga oH y3Han nmbo gosikeH 6bis1 y3HaTb O HE3aKOHHOCTU CBOEro BnageHus, nmbo
MoJsly4ns NoBeCcTKY B Cy[ MO UCKY COBCTBEHHMKa C TpeboBaHMeM 0 BO3BpaTe MMyLlecTBa.



Tak>xe 3a nobpocoBeCcTHbLIM BriafesibLEeM NPU3HaeTCsa NPaBo Ha oCcTaBneHue 3a cobon
OTAE/UMbIX YyHYLIEHNIN, KOTopble 6blIM Npon3BeneHbl UM B 4y)KOM nmyuiecTtse. OH
BrnpaBe notpeboBaTb OT COBCTBEHHNKA BO3MECTUTb 3aTpaTbl HA MPON3BEAEHHbIE UM
YNYHLWEHNS, KOTOPbIE HEOTAE/IMMbI OT UMYLLLECTBA, TaK Kak B MPOTUBHOM CJly4ae, Mo
CYyTn, COBCTBEHHUK NONy4nn 6bl HEOCHOBaTeIbHOE oboralleHue.

C Opyron CTOpoHbIl, Kak HeJobpocoBeCTHLIN, Tak N 4OOPOCOBECTHbLIV Bagesewl, Bnpase
MoXXeT TpeboBaTb OT COBCTBEHHMKA BO3MeLeHUS He0bXoAMMbIX 3aTpaT Ha

noadep >XaHme MMyLLecTBa 3a BpeMs, C KOTOPOro CO6CTBEHHUKY MPUYNTAOTCA [OXO4bl
OT umyLlecTBa.[16] Ha Haw B3rnag, Takas HopMa SABASeTCA LenecoobpasHon.
ObbsACHSAEeTCA faHHOe NoJIoXKeHne TeM, 4To COBCTBEHHUKY Bellb BO3BpalLlaeTcs B
HaZJieXalleM COCTOSAHUN 1 C goxogaMum nmbo nx KoMneHcaumnem, a OH COKOHOMUJT Ha
HeobxoamMbIx pacxonax. O4eBMAHO, YTO OTCYTCTBME 3TOro NpaBuia rnoesiekno 6ol 3a
cobon HeocHoBaTesibHOe oborauwieHmne cobcTBeHHUKA.

Takum 06pa30M, BUHONKALUWMOHHBLIN NCK - 3TO OAUNH U3 ,El,peBHeIZLLII/IX n ooHoOBpeMEHHO
pPe3ysibTaTUBHbIX Mrpa>XdaHCKO-MpPaBOBbIX crnoco6oB 3aWnThI NMnpaBa cobcTBeHHOCTU. OH
HarlpaBJieH Ha YCTaHOBJIEHNE COOTBETCTBUA MeEXAY MPaBOM COBCTBEHHOCTU U
BnageHmneM 4yepes nepemelleHme sewn Bo BJlageHme cobcTBEeHHMKa 13 Hy>XO0ro
HE3aKOHHOIO BJlaEeHWA.

naBa 2. Teopusa U NnpakKTUKa HeraToOpHOro Ucka

2.1. [loHATMe N CywHOCTb HeraTopHoOro UckKa

AHaNOrM4YHO BUHANKALUMNOHHOMY UCKY, 3TOT Crocob 3alnTbl NpaBa COBCTBEHHOCTU
Tak>Xe Obl1 N3BEeCTEH CO BPEMEH PMMCKOIo NpaBa, 0 AaHHOM (hakTe CBUAETENbCTBYET
ero Ha3BaHMe («actio negatoria» - 6yKBaNbHO «OTPULAIOLWNA UCK»). og HEraTOPHbIM
NCKOM MPUHATO NOHMMaTb TpeboBaHme 06 ycTpaHeHUn NpenAaTCTBUA B OCYLLECTBIEHUN
npaBa cCOBCTBEHHOCTMN, He CBA3aHHbIX C INLIEHNEM CODCTBEHHMKA BlageHUs ero
NMYLLLECTBOM.[17]

MonobHble NPensaTCTBUSA, HAaNPUMepP, MOFyT BblPaXkaTbCs B BO3BEAEHNN COOPY>XXEHUIA U
CTPOEHUI, KOTOpPble NPEenATCTBYOT NOCTYMNJIEHMIO CBETA B OKHa coceaHero goma anbo
CO3[al0T Pa3/InyHble MOMEXN HOPMaJIbHOMY MCMOJ/Ib30BaHNIO COCEAHEro 3eMeflbHOro
y4acTKa, a Tak)XXe B YCTAaHOBKE A0MOJIHUTEJIbHbIX 3aMN0PHbIX YCTPONCTB, KOTOPbLIE
NPensaTCTBYOT UCMNOJIb30BAHUIO NMOMELLEHNS, B HAMEPEHHOM OTKJIIO4YEHUN B HEM
OTOMJIEHUS N OCBELLEHWNS, B CO3AaHNN COBCTBEHHUKY MO0 ApYroMy 3aKOHHOMY



BiagesibLuy BeLLU npo4ynx noaobHbIX MoOMex B HOPMaJIbHOM €& NCrNoJib30BaHUN.

Y4ynTbiBas BCO MMEIOLLYIOCS, Ha NEPBbIN B3rnan, NPOCTOTY 3aKOHOAATEIbHON
KOHCTPYKUWWN OAHHOIMO UCKa, TEM HE MEHEe, N B TEOPUU, N B NPaKTUKE BO3HUKAET
6onbLIOE KOMMYEeCTBO BONPOCOB 1 NpobneM. HeraTopHbIM UCK - 3TO BELLHO-NpaBoBoe
TpeboBaHMe, a, CNefoBaTesIbHO, €C/IN MeXXOy CTOpOHaMu ecTb 06a3aTeNbCTBEHHOE
MpaBOBOE OTHOLLUEHWE, TO MMEHHO OHO BbICTYNUT B Ka4yeCTBE OCHOBaHMA A5
pacCMOTpPEeHUsA COOTBETCTBYIOLLEro cnopa.

CTOUT OTMETUTb, YTO UCCeayeMbll HAMU UCK Peasin3yeTcsl B paMKax
CaMOCTOSITE/IbHOIO OXPaHNUTENIbHOIO MPaBOBOro OTHOLWEHMS. HeraTopHas 3awmTa - 3T0
BHEJ0roBopHOE, MaTepuasibHO-NpaBoBoe TpeboBaHMe, oTAn4atoLLeecs
BOCCTAHOBUTEJIbHbIM XapaKTepPOM, B OTHOLLEHUN UHANBUAYANN3NPOBAHHON U
NHANBMAYANbHOW BELlX, KOTOpas COXpaHunack B HaType.

Mpo6sieMHbIM BOMPOCOM SIBJISETCS OonpenesieHne Toro NpaBoMoyms, KoTopoe
HenocpenCcTBEHHO 3aLUNLLAETCSH HEeraTOPHbIM UCKOM. BONbLLUMHCTBOM YY€EHbIX-
NpPaBOBEIOB BbICKA3bIBAETCH TOYKA 3PEHUS, YTO AaHHbIA UCK 3alUMLLAET U NpaBoMoYmne
NoJsib30BaHUA, 1 NpaBoMoYne pacnops>xeHusa. OaHako nogobHoe onpeneneHue He
oTBeYaeT cucTeMe cnocoboB 3aLLUTbI BELHbIX NpaB.

OcnapwuBaHmne nnbo HapyLleHne BELHOro NnpaBa CBA3aHO BCerga ToJ/IbKO C OAHUM
npaBomMoymeM. IMeHHO N3 AaHHOro gesieHns cnepyT Tpu cnocoba 3almnTbl BELWHbIX
npaB, KOTOPbIE NCNOJIb3YIOTCHA B 3aBUCUMOCTW OT TOro, Kakoe npaBomo4me 6b1s10
HapyLeHOo (PUCYHOK 2):

PucyHok 2. Cnoco6bl 3awmMThl BEeLHbIX NpaB.[18]



KpuTukyemasa To4ka 3peHns OCHOBaHa JINLb Ha TOM, YTO B paMKaX HeraTopHoro ncka
rMpaBoOMOYME PaACMOPSAXKEHNSA 3aLLMLLaEeTCa NCKOM 06 ocBOBOXKAEHNM MMyLLecTBa U3-Nog,
apecTa, KOTOpbI, MO MHEHNIO NPUBEPXXEHLEB AaHHOI0 NOAX04a, BbICTyNaeT B Ka4yecTBe
Pa3HOBUAHOCTU HeraTopHoro TpebosaHusa. TeMm He MeHee, Npupoaa ncka ob
ocBoboXXaeHUn nmyLecTBa OT apecTa, B Ka4YeCcTBe HeraTopHoro, He HaxoauT cpeaun
y4eHbiX abcontoTHOM nogaepXkKn. Tak, no MHeHUto A.A. IBaHOBa, NCK 00 NCKIIOYEHNN
MMyLLEeCTBa - 3TO Pa3HOBMAHOCTb UCKa O NMPU3HAHUN HELEUCTBUTEJIbHLIM aKTa
ny6an4yHOM BNacTn, KOTOPbIA HENPABOMEPHO OrpaHMYMBaET NpaBo COOCTBEHHOCTN.[19]
HaHHOoe NpeanosioXKeHne obbACHAETCA TEM, YTO UMYLLLECTBO apeCcTOBbIBAETCS MO
peLleHNI0 KOMNEeTEeHTHOro opraHa rocyfapCcTBeHHOM BNacTun, a Npu yAOBAETBOPEHNN
TaKOro UCKa akKT NpU3HaeTCa HeaeNCTBUTESIbHbIM.

B nutepaType cywecTByeT MHEHUE 0 TOM, 4TO UCK 06 0CcBOOOXKAEHMN UMYLLLECTBa OT
apecTa - 3TO CaMOCTOSITESIbHbIN UCK, KOTOPbIN NPUMeHAETCA B chepe NCMONHUTENBbHOI0
npon3soacTBa. CTOPOHHUKM NPOTUBOMOJIOXKHOI0 Nnoaxona, B YactHocTh E.A. CyxaHos,
YTBEPXXAAOT, YTO AAHHbLIN NCK CBOAUTCS, MO CYTU, K TpeboBaHUIO NPU3HATL NpaBa
CcobCTBEHHOCTU Ha UMYLLLECTBO, KOTOpPoe BblN0 HE3AaKOHHO BKJ/IIOYEHO B OMNWUCh U
apecToBaHo.[20]

Takum ob6pa3oM, NpaBUJIbHbLIM MPeacTaBAsSeTCa NoAX0M4, B COOTBETCTBUM C KOTOPbLIM Mpu
NMOMOLLM HEraTOPHOIN0 UCKa 3alLMLLAEeTCs NMLWb NpaBoOMOYMe NOMb30BaHMA. DTOT MOAXOS4,
HaxoOWUT HeMaso CTOPOHHUKOB. K.W. CKNOBCKUM oTMeYaeTCs, 4TO NoCpeaCcTBOM AAHHOIO
NCKa YyCTPaHATCSA NPensATCTBMA UMEHHO B NOJIb30BaHUM UMYLLECTBOM.[21]

2.2. CTOpPOHbI HEraTOPHOIro UCKa

B KayecTBe ncTtua no HeraToOpHOMY UCKY MOXXET BbICTYNaTb COBCTBEHHUK NN
TUTYJIbHbIW BRagenewy, KoTopble NMWweHbl BO3MOXXHOCTU MNOJ1Ib30BaTbCs BELLbO, HO
CoXpaHunn BnageHme eto. B cea3m ¢ TeMm, 4To B cTaTbe 305 K PO ykasaHo, 4TO
npenbsiB/eHME BELWHOro NCKa AonycKaeTcsa IMLOoM, KOTopoe BJlageeT MMYyLLeCcTBOM Mo
npenycMoTpeHHOMY OOroBOPOM MJIM 3aKOHOM OCHOBAHWIO, TO NMepevYeHb Tex TUTYJI0B, Ha
KOTOpble BMNpaBe onnpaTbCs NpeabaBasol e BelHble NCKN LA, ABNAETCS OTKPbITbIM.
MpencTtaBnsgeTCcs BO3MOXXHbIM TOJIbKO onpenennTb rpynnbl N0400HbIX 1ML CYyObeKTbI
06sa3aTeNbCTBEHHbIX NPaB N CyObeKTbl OrPaHNYEHHbIX BELLHbIX NpaB, KOTOPbIe CBA3aHbl
C BJlJafleHNEM YYy>XOI Bellblo. Tak, B apbuTpa>kHOM NpakTUKe BCTPeYatoTCs Ciydan
npenocTaB/IEHUA HEraTOPHOM 3alLMThl NpaBaM apeHaaTopa HEXXWUJI0ro NMoMeLLeHNs K
OPYroro HegBU>XXNMOIro MMyLLeCcTBa OT NPOTUBOMPAaBHbIX AEUCTBUN TpeTbero anua.[22]



B KayecTBe OTBETHYMKA MOXET BbICTYMaTb JINLO, KOTOPOE He BNAETCA (PaKTUYECKUM
BNlafesIbLIEM NUMYLLLECTBA, U CBOMMW NMPOTUBOMNPABHbLIMU AENCTBUAMKU CO30aeT
NPenaTCTBUSA, KOTOPble MELLAOT HOPMaJibHOMY MOJIb30BaHUIO NMYLLLECTBOM. OTBETHUKOM
Mo AaHHOMY NUCKY MOXXET BbICTYNaTb KaK JINLLO, KOTOPOE HE MMEeEeT NpaB Ha BEllb, TakK U
Ccob6CTBEHHUK MMYLLIECTBA, KOTOPbIA HA 3aKOHHOM OCHOBaHWM Nepeaasn BO BNageHue
NCTLY MHONBUAYANbHO-ONPEAENEHHYIO BELllb.

CTONT OTMETUTb, YTO BCTPEYaoTCA Caydaun, korga owmbo4yHo ncTubl BUAAT B
HapyLmTene CBOUX NpPaB TOJIbKO TO JIMLO, KOTOpPOe (haKTUYeCKn co3gasno nperpany, npu
3TOM UFHOPUPYSA TO, KaKNEe MMEHHO OTHOLLUEHUA HAaX0AATCA B OCHOBAHUN OAHHbIX
nencTeun. Tak, NpakTuUKe cyaoB obuien pucankumm N3BeCTHbl UCKU XXWbLOB KBAPTUP
K OpraHmsaynsam, KoTopble Npu BXo4e B nogbesa yCTaHOBUAN MeTalIndeckne aeepu
KOLOBbIMU 3aMKaMu, € TpeboBaHMEM YCTpPaHUTb NPENATCTBUSA B NOJIb30BaHUN CBOUMMU
XXUJbIMN MOMELLEHNAMUN, TaK KaK OaHHbIMU XXW/bLL@MW He BbiCKa3biBasaCb BOJIS Ha
YCTAHOBKY OBepen.

YT106bLI LOCTOBEPHO ONPEAEeNTb KPYr OTBETYMKOB, CYA O0JIKEH BbISICHUTb, Ha KakoM
WMEHHO OCHOBaHMM YCTaHOBJIEHA COOTBETCTBYOW A ABepb. ECm Ha ocHoBaHUNK
A0roBopa, TO C KEM OH Obl1 3aKJII0YEH, U YTO BXOAMUT B €ro coaep>xaHune. Hanpumep, B
xone cynebHoro pasbupaTtenbcTtBa 04HOro U3 gen 6110 BbIACHEHO, YTO ABepb Obina
yCTaHOBJIEHA Ha OCHOBaHUM OOroBopa noapsana, KOTopbin ObiN 3aKN04YEH MEeXAY
b1pMON-NnoApPAAHNKOM N XUbLaMN JOMa B KQ4eCTBE 3aKa34yMKoB. [1Bepb cOrnacHo
yCNoBMAM O0roBopa, yCTaHaB/IMBAETCA MXXOMBEHNEM NoApAAYMKaA, @ MoCse BbiNOJIHEHUS
BCex HeobxoanMbIx paboT nepexoanT B COBCTBEHHOCTb 3aKa34MKOB. 3aMOK OBepwU
TakXe oCTaeTcsa B COBCTBEHHOCTN 3aKa34nKa, Ha KOTOPOro Bo3siaraeTca 06493aHHOCTb
Mo NPOn3BOACTBY 00CY>XMBAHMSA 3aNOPHOro YCTPONCTBA. B CBA3M C Te€M, 4TO Ha MOMEHT
npenbsaBaeHNsa NCKa AOroBop noapsaa 6bia NCNosIHEH, TO Cy NMPULWEN K BbIBOAY, H4TO
HaaseXXalwmmm oTeeTYMKaMm HeobxognMMo cynTaTb PUpMy-noapsaadmMKa N XnabL0B
noma.[23]

2.3. MNpeamMeT, 0OCHOBaHWE W YCJI0BUS Y0BJIETBOPEHUS HEFATOPHOIO NCKA

Ha Hal B3rnsaj, BaXKHO pasrpaHnynTb IBa CAaMOCTOSATE bHbIX MOHATUS: NpeaMeT cropa
N npegMeT ucka. NepBoe To, No NOBOAY Yero BO3HMK CMoOp, a BTopoe — 3To TpeboBaHue.
HeraTopHbIi UCK UCKJIIOYAET NpaBo TPETbEro JinLlia Ha BTOPXXeHne B chepy NpaBoMoYuni
3aKOHHOr 0 BrlafesnbLa.[24] Takum o6pa3om, NpeaMeT HeraTopHOro UCKa — 3TO
TpeboBaHmne nctua 06 ycTpaHeHUn ANAWMXCA HapyLLeHWA (MPOTMBOMNPABHOI0O
COCTOSIHUSA), KOTOPbIE He CBA3aHbl C JINLLIEHNEM BllafeHus.



OOHaKo OTMETUM, YTO NpeaMeT pacCMaTPMBAEMOro HaMM NCKa TECHO CBSA3aH C
XapaKTEePOM MPOTMBOMPABHbIX OENCTBUN N KOHKPETU3NPYETCS Yepe3 BO3MOXXHOCTb
npeabsaBaeHUs Tpex BaXKHenwmnx TpeboBaHnn:

1) TpeboBaHme 06 ycTpaHeHUN Bbi3BaHHbIX HapyLUEeHUEM NOCNEeACTBUN, NHLIMN CIOBaMMU,
BOCCTAHOBJIEHMM MOJIOXKEHNS, KOTOPOE CyLLeCcTBOBaNIO A0 HapyLweHunsa npas (TpeboBaHune
B CBSI3M C NPOLUJIbIM);

2) TpeboBaHne 06 yCcTpaHeHUN NOMEX, KOTOPbIE CO30al0TCs OTBETYMKOM (TpeboBaHMe B
CBA3M C HACTOALWNM);

3) TpeboBaHMe 3anpeTnTb Ha Byayllee BpeMs HENPABOMEPHbIE ENCTBUS CO CTOPOHBbI
HapywuTens (TpeboBaHue B CBA3U C ByayLMM).[25]

Taknm obpa3oM, HeraTopHbIN UCK MOXKeT ObITb HanpasJ/ieH U Ha 3anpeuieHune
NPOTMBOMNpPABHbIX AENCTBUN B MOoCNeAyOWeM, U Ha NpefoTBpaLlleHne BO3MOXXHOIo
HapyLleHMs BELLHbIX MpaB B CJlydae, Korga yrposa nogobHoro HapylweHus Hanmuo. B
4aCTHOCTU, UCTeL, NPU NOMOLLM HEraTOPHOIro NCKa MOXXeT rnonpoboBaTb 3anpeTuTb
CTPOUTESNIbCTBO COOPYXXEHUSA Ha CTaAuM NOAFOTOBKM K BO3BEOEHMUIO NN ero
NPOEKTUPOBAHNA B CJly4ae, eciiv OHO ByaeT YMHUTL NPenaTCTBUA A4 NOJIb30BaHUA ero
NMyLLLEeCTBOM. B faHHOM c/ly4ae NpoTUBONpPaBHOE COCTOAHUE pacKpbiBaeTCsa vYepes (hakT
Ha4Yana OCyLLeCTB/IEHNA OEeATENIbHOCTU, KOTOPOE B AasibHenwem Hensbe)xHo nosneyert
HapyLlueHue.

NcTeu KpoMe nepedmcneHHbIX 0OCHOBHbIX Tpe6OBaHI/IVI OOHOBPEMEHHO MOXET TaKXe
npeabdaBuUTb OOAHO N3 AOMOJIHNTEJIbHbIX, HO 06a3aTeNnbCTBEHHbIX Tp€6OBaHI/II7IZ

e TpeboBaHMe O BO3MELLEHUWN Bpeda B C/lydae, eCcsiv NMPOTUBOMNPABHbIMU AENCTBUAMMN
ncTuy Obin NpuYnHeH yuwep6, KOTOpbI MOXKHO B3bICKaTb Ha OCHOBaHUW CTaTbW
1064 MK PO;

e TpeboBaHMe BO3MECTUTb YObITKM Ha OCHOBaHUW cTaTbn 15 MK PO.

CnepyeTt OTMETUTb, YTO B TOM CJlyyae, eCqiv NPOTMBONPaBHbIE nencTeng npekpaTnJinco,
ncrtey MMeEeET MpaBo 3adABUTb JIWLWLb OOMOJIHNTEJIbHbIE TpGGOBaHI/IFI. CI'IeLI,I/ICpI/IKa
paccMaTpmBaeMoOro HaMm NCKa MNpPoABJIAEeTCA TakKXe B TOM, HYTO npegmeT Cropa no
HeraTopHoOMy NCKY - 3TO JINLLUb HeEABMXXNMOE NMYLLLeCTBO.

Moo ocHoBaHMEM MCKa MPUNHATO NMOHNMaTb COBOKYIMHOCTb IOPNONYECKUX U CpaKTVI‘-IGCKI/IX
obcToaTENbLCTB, C KOTOPbIMU NCTEL, CBA3bIBaeT CBOE Tpe6OBaHI/Ie K OTBETHUKY U MPOCNT
O 3alUnTeE BELWHbIX MPaBa. PaKTnyeckoe oCHOBaHME NUCKa npeactaBiadaeT cobon



obcToATENLCTBA, MPU HACTYMJIEHUN KOTOPbIX HA4YMHAEeT OeNCTBOBaTb HOPMa NpaBga,
KOTOopas yCTaHaB/MBaET onpeaeneHHbin cnocob 3awmnTbl. B cooTBETCTBUM CO CTaTben 11
'K PO gpaHHble 06CTOATENLCTBA BbiPa>kaloTCs nan B hopMe HapyLleHus, nnm B popme
ocrapuBaHus.

daKTn4yeckoe 0OCHOBaHMe HeraTopHOro Ucka - 3To HapyleHune, KoTopoe obnagaeT paaoMm
npu3HakoB. Tak, LaHHOe HapyLUueHue ABNaeTCs NNWb AencTemneM. B opmnandeckon
nMTepaType BCTpevyaeTcd NPOTUBOMOJIOKHAA TOYKa 3peHuns. Tak, no MHeHuto A.T1.
Cepreesa, NpenATCTBUSA B OCYLLECTBJIEHX MPaBOMOYMN TaKXe CO34atloTCA
npoTuBonpaBHbIM 6e3gencTemeM. Ha Haw B3rnsa4, C TakKUM yTBEPXKAEHNEM Heslb34
COrJlacuUTbLCA B CBA3M C BOCCTAHOBUTEJIbHBLIM XapaKTepPOM HeraTopHoOro ncka. Kak
npasnabHO oTMe4vaeTca K.N. CKNOBCKMM, OaHHbIA UCK HanpaBJ/leH Ha rnpekpalieHne
DencTBUN, NoMex, KOTopble NCXOOAT OT HapyLuuTens.[26]

[laHHOe nencTBue OT/INYAEeTCA NPOTUBOMNPABHOCTbLID. HEraTopHbLIA UCK NOONEXUT
yOOBJIETBOPEHUIO NINLLIb B C/lyYae, eCcsin NPOTUBOMNPABHOCTb AENCTBUN TPeTbUX Nl
6yneT nokasaHa, Npu 3ToM He urpaeT poau, 6110 M gaHHOe NoBeaeHne BUHOBHbIM.
MpoTnBONpaBHOE AENCTBME O0JIXKHO HOCUTbL OJISILLMACS XapaKTep, UHbIMK CJloBaMu,
Bblpa)kaeTcs B opMe NPOTUBOMPABHOIN0 COCTOSAHMSA. HeraTopHbI UCK MOXXHO 3asBUTb
TOJIbKO [0 Tex Nop, NoKa HapyLlleHne AAnTCa Uan ero NocseacTBms He IMKBUONPOBAHLI.
Mpn yCTpaHeHN NPensATCTBUIN B OCYLLECTBJIEHUM MPaBa Tak>Xe oTrnagaeT OCHOBaHMe
HeraTopHOW 3aWwnTbl. lcxons n3 aToro, Ha HeraTopHble TpeboBaHUA He pacnpoCcTpaHsaeT
CBOEe OeNCTBUE NCKOBAs AaBHOCTb. [11s yOOBNEeTBOPEHUA OAaHHOIO MCKA He UrpaeT posu,
KOrfa HayasioCb COOTBETCTBYIOLLEE HAPYLUEHNE, BaXKHO TOJIbKO A0Ka3aTb, YTO
NPensTCTBME B OCYLLLIECTB/IEHNN NPaB COXPAaHSAETCSs Ha MOMEHT NpeabsaAB/IEHNA UCKa U
paccMOTpeHnsa gena cynom.

HapylleHne Tak>Xe O0JKHO OT/IN4aTbCA (paKTUYeCKUM XapakTepoM. lNMpasoBasa npupona
OAHHOIr0 NCKa AeslaeT ero CNoCobHbIM YCTPaHUTb NULWb PaKTUYECKME NOMEXN.
HapylweHune He f01XKHO BbITb CBSAI3AHO C JINLLIEHUEM BJIaAEHMNS, TaK Kak B JaHHOM CJlyyae
3aABNSETCA PAaCCMOTPEHHbIN paHee BUHAWKALUWMOHHbBIN UCK.

A.T1. Ceprees yTBep>XXaaeT, 4TO OpnanyYecKoe OCHOBaHME HeraTopHoOro ncka - 3To
obcToATEeNbLCTBA, KOTOPble 060CHOBLIBAIOT MPaBa UCTLA Ha Pacnops)XeHne n
MnoJib30BaHMe NMyLLecTBOM.[27] [JaHHAdA TO4YKa 3peHnd npencraBaseTca HaM He
obocHoBaHHOW. CornacHo ctaTtbe 305 MK PO BCAKUIN TUTYNbHbLIN BNagenew nMeeT nNpaBo
Ha npenbsBJ/ieHNe HeraTopHoro ucka. Ecnm mHeHmne A.lN. CepreeBa BepHO, TO TUTYJIbHbIE
BflagesiblUbl, HageNeHHbIe NNLb NMPaBOMOYMEM BlageHUSA, INLWLAOTCSA HEraTOPHOW
3alMThl. DTOT BbIBOL, Ha HaLl B3rnsan, NpOTMBOPEYUT nosioxxeHnsam ctatbn 305 MK PO.



ONna n3yvyeHnsa XxapakTePUCTUKM HEraTOPHOINro NCKa HeobxoanmMo paccMoTpeTb 061acTb
ero npumeHeHus. Hanbonblee pacnpocTpaHeHME HEraTOPHbIN UCK NOay4Yun nocne
BBeAeHUA B gencrteue rnasebl 17 'K PO. Tak, AaHHbIK NCK CTasl BbICTYNaTb B Ka4YecTBe
OCHOBHOro cnocoba 3awmnTbl COBCTBEHHMKA 3€éMENIbHOI0 Y4acTKa OT AENCTBUN
B/lafeNblLa cepBUTyTa, roe ycrtaHaB/IMBaeTCs NpPaBo OrpaHMYeHHOro noJib30BaHUS
YYy>KUM 3eMeJIbHbIM Y4aCTKOM. HeraTopHbIN NCK MOXXHO NpeabsBUTb B OTHOLLEHUN
rnpekpaweHusa cepBuTyTa. YUNTbIBAsA N3J1I0)KEHHOE OTMETUM, YTO NCTOPUYECKN OH BO3HUK
B Ka4YeCTBe UCKa, KOTOPbIA OTpULLAeT UMEHHO CEPBUTYT.

31 okTA6psa 2014 r. ApbuTtpaxkHbin cya Pecnybnnkmn bawkopTocTaH paccmoTpen geno Ne
A07-15630/2014. OAO "YTP3" obpaTmnock ¢ nckom B cyg kK OO0 "I'K CY-10" ¢
TpeboBaHMEM YCTPaHUTb NPENATCTBUSA B MNOJSIb30BAHUWN 3€MEJIbHbLIM YH4aCTKOM.

NcTey aBnaeTca coOCTBEHHUKOM 3e€MesIbHOrr o ydacTKa. IcTeu nonaraeT, YTO OTBETYUK
DEeNCTBUAMM, KOTOpPbIE€ Bblpa3n/inCb B KOMNKe Ha rpaHnue AaHHOro semMmesibHoro y4acTtka
KOTJIOBaHa N AeMOHTa)Ke orpa)kKaeHus rnpoTsaXeHHOoCTbio 20 MeTpoB, co3aall
npenaTcTena AJsid noJsib30BaHUA CoBCTBEHHNKOM npuHagaeXawmM y4aCTKOM.

B o6ocHoBaHMe cBoero TpeboBaHMs NCTELL CCbIJIAeTCA Ha Ha/M4ymMe y Hero npasa
CcOBCTBEHHOCTU Ha AaHHbI 3eMeSibHbIN Y4acToK, U Ha OTCYTCTBME Y OTBETYMKA NpaBa Ha
3aHSATME CTPOMTESIbHBIM KOT/IOBAHOM 4acTu y4acTKa. JaHHble 06CTOATENbCTBA Obin
NOATBEP>XXAEHLI MaTepuanamMun aena - CBUAETE/IbCTBOM O FrOCYyNapCTBEHHOM
pervcTpaunn npaea, akToM ob6cegoBaHNs U CXeMOI BbIHOCA FpaHuL, B HATYypY,
doToTabnmuamu, n He oCNapuBatOTCS OTBETYUKOM. Ha OCHOBAHUWN N3/T0XXKEHHOTO Cy A
pewwnn, 4To TpeboBaHUA NCTUA NOANEXAT YAOBNETBOPEHMIO.[28]

OCHOBHas 004 HeraTopHbIX TpeboBaHUN MPOUCXOOUT U3 OTHOLLEHUNI COCenen.
CornacHo 4actun 2 ctatbh 36 KOHCTUTYUMM Poccunckonm depgepaunm pacrnops>keHue,
nosib30BaHMe, BJlageHne 3eMaen N NHbLIMU NPUPOAHBLIMU pecypcaMm nx COBCTBEHHNKaMN
OCyLLeCcTBAAITCA CBOOOAHO, €C/IN 3TO He BpeauT OKpyXKalowen cpefe n He HapyLlaeTt
3aKOHHbIX NHTEPEeCOB 1 NMpasB TpeTbux JunL.

MoaBoas UTor, OTMETUM, 4TO B ab3aue 2 nyHkKTa 45 MNMocTaHoBneHna MNneHyMa
BepxoBHoro cyna Nel0/22 onpenenstoTcs Te o6CcTosaTeNbCTBa, KOTOPbIE UMEKT
3Ha4YeHmne No HeraToOpHOMY MCKY (PUCYHOK 3):



PMCVHOK 3. O6cToATenbCTBa, KOTOpbi€é UMEeIOT 3Ha4YeHUue No HeraToOpHoOMy MUCKY.
[29]

OLHaKo nepeyvyuncsieHHble yCI0BUA He ABNAKTCA ncdepnboiBarowmnmm. C yyetom
06CTOATENLCTB KOHKPETHOMO Aefla BO BHMMaHMe MOryT NPUHMMaTbCA TakXKe UHble
haKkTopbl.

Ha ocHoBe aHafnn3a, NpoBeAEeHHOr0, MOXKHO CAeNaTh C/eAyoLWnii BbIBOA: HEFAaTOPHbIN
NCK NpeacTaBnseT cobon BHEOrOBOPHOE, MaTepunasibHO-NpaBoBoe TpeboBaHue nmua,
KOTOpoe BnajgeeT UHANBUAYaIbHO-ONpPeAesIeHHON Bellbio Ha 3aKOHHOM OCHOBAHUU, K
TpeTbeMy JINLY YCTPaHUTb ONSWMecs NpoTUBOMNpPaBHbIe PakTUYeCKne NencTBus,
NPensTCTBYOLLNE OCYLLLECTBEHUIO NPAaBOMOYMS NOJIb30BAHUA HEABVMXKNMbIM
NMYLLLECTBOM.

3aKnvyeHue

HeraTopr||7| N BUHOAWKALUMOHHbBIN NCKU ABNAIOTCA peunnmnpoBaHHbIMIN eLle N3 PUMCKOIo
HYaCTHOI O lNMpaBa cnocobamm 3aWnNTbl BELWHbIX npas.

HeraTopHble 1 BUHANKALIMOHHbBIE UCKW JIEXXaT B OCHOBE pa3HO0bpa3HbIX CpeacTs
3aWMTbl NpaBa COBCTBEHHOCTU C AABHUX JIET, OHU MNPULLJIN B Hallle 3aKOHOA4ATEesIbCTBO
n3 OpeBHero Puma. OTHOCATCS AaHHble UCKU K BELLHO-NPaBOBbIM CocobaM 3alnThl,
NPUMEHSEMbIM MNPU HEMoCPeACTBEHHOM HapyLleHUN NpaBa COBCTBEHHOCTU, B YAaCTHOCTHU
NPU NMNOXMULLLEEHUN UKW OPYTOM HE3AKOHHOM M3BbATUN NMYLLECTBA.



BUHOMKALUMOHHLIN NCK NpeacTaBnsaeT cobon nck ob ncrtpeboBaHUmM 13 4y>xKoro
HE3aKOHHOI0 BJladeHNS UMYLLLECTBA, MHbIMW CZIOBaMN UCK K BaAeloLemMy
HecobCTBEHHUKY HeBNagelowero cobCcTBeHHKa. HeraTopHbIM NCKOM SBASETCA UCK
cobcTBeHHMKa 06 ycTpaHeHUn NobbiX MHbIX HAaPYLEHW NpaBa B C/ly4ae, eCcin AaHHble
HapyLeHNs He CBA3aHbl C INLLEHNEM BlaAEHUA.

BMHOMKAUNOHHBIA UCK 3alUMLLaeT NpaBo COBCTBEHHNKA B LLEeJIOM B CBSA3U C TEM, 4YTO

OH MpPeabABAAETCA B Cly4asnX, Korga cCobCTBEHHMK HE MOXXET HU pacnopsXKaTbCs, HU
NoJIb30BaTbCS, HX BNafeTb COOBCTBEHHOW BELLbO 04HOBPEMEHHO. B 3TOM cocTouT
Ba)kHenwasa 0CobeHHOCTb BUHANKaLMOHHOIo TpeboBaHus. NpnMepoMm MOXeT BbICTyNnaTb
AOCTAaTOYHO PaCMpOCTPAHEHHbIN C/lyYal B XXWU3HW, KOrAa Ha 3eMeJIbHOM y4acTKe,
KOTOPbI NPUHaANEXNT Ha NpaBe COBCTBEHHOCTN, HEOXXMAAHHO MOSABNAETCS ele OANH
«X03AMH» N HAaYNHAET aKTMUBHYIO AEATENbHOCTb MO €ro NCNoJIb30BaHUIO - CTPOUTLCH,
BblpallMBaTb PpacTeHNS, He AO0MyCcKas Npyv 3TOM AeNCTBUTENIbHOro coO6CTBEHHMKA
Aanblue BbICOKOro 3abopa, BO3BeAEHHOIr0 3axBaT4YMKoM. Cny4van ssnseTcs
KJlIaCCUYECKMM, HO JaneKo HepeaKuM. B TakoM cilyyae oCcTaeTCs NILLb BbIXOL

N3 CNOXKUBLUENCSA CUTYyaL N - NpenbaBAeHNEe B Cy BUHANKALMOHHOIO NCKa. 3a foarve
rofbl B OpUONYECKON NpaKTUKe BbipaboTancs psaa onpenesieHHbIX YCI0BUIA AN ero
npenbaBNeHUS:

e Belllb [0/)KHA HAX0AUTbLCA BO BJlAaAeHUN NHOIO NnLa;
e NCTLUY HeobXxoaQMMO AOKa3aTb NpaBa COOCTBEHHMKA, NPUHAANEXallne emy,
Ha ncTpebyemyto Bellb;
e OTBETYMK MO BUHANKALIMOHHOMY UCKY — 3TO HE3aKOHHbIN BrageneL, y KOToporo
Belllb HAXOANTCS;
e HE UCTEK CPOK MCKOBOW NABHOCTMW.

CTOUT OTMETUTb, 4TO BOMPOC UCTEYEHUA TPEXSIETHEr0 CPOKa NCKOBOW JABHOCTU
ABNAETCHA OAHUM N3 Hanbosiee BaXKHbIX N MPUHLNMANANbHBIX, TaK KaK B KOHEYHOM UTOre
OT Hero 3aBUCUT BO3MOXXHOCTb 3alMThbl NpaBa cOBCTBEHHOCTN. HAaNOMHMM, 4YTO B 3TOM
c/ly4ae Te4YyeHne CpokKa MCKOBOWM AAaBHOCTU HAaYMHAETCH CO AHSA, KOrAa JINLO A0JIKHO
6b1710 Y3HaTb UK Y3HaJI0 O HApYyLUEHWUN CBOEro rnpaea.

B cBA3M C TeM, 4TO Ha BUHOUKALMNOHHbBIN UCK NOAJIEXUT PAaCrpOCTPaHEHMNIO TPEXSIETHUN
CPOK UCKOBOW O0aBHOCTMU, @ Ha HEraTOPHbIN UCK corsiacHo ctatbe 208 MK PO nckosas
0aBHOCTb He pacnpoCTpaHAEeTCs, TO BOMPOC O NMpaBWUibHOM pa3rpaHnU4YeHnn HeraTopHbIX
N BUHONKAUWOHHBIX TpeboBaHuin mexay cobon n ¢ nHeiMn TpebosaHusamm npunobpeTtaeT
NCKJIIDYNTENIbHO Ba)KHOE NMpakKTn4yeckoe 3Ha4vyeHune.



He Bcerpa HapylleHune npaBa cObCTBEHHOCTM CBSA3aHO C JiNleHneM CobCTBEHHMKA
BJlaleHNs BELLbo, NpuHaanexalwen emy. OHO Tak)Xe MOXXET ObITb

Bblpa>kaTbCsl B COBEPLUEHUWN psida OEACTBUNA, KOTOPble MPensTCTBYOT HOPMasibHOMY
OCYyLLECTBIEHNIO COBCTBEHHNKOM MHbIX MPAaBOMO4YUIA - MPaBa PaCcnopsXKeHus

N NONb30BaHMS, HE 3aTparneas Npu 3ToM BnageHns. Hanpumep, NpensTCTBUS TakKxXe
MOryT ObITb Bblpa>keHbl B BO3BeZleHUN Ha 3eMesIbHOM Yy4YaCTKe MoCTPONKW, KOTopas
orpaHMyMBaeT OOCTYMN CBeTa K COCeAHEMY y4acCTKy, YyCTaHOBKa Ha acaje 34aHus
PEKIAMHOr0 LLINTA, 3aKPbIBAOLWEro OKHa KBapTup 1 T.4. KOpnaAnyYeckom npakTuke

B TaKOM CJly4ae N3BECTEH eLle 0ANH Cnocob 3alLnTbl BELHbIX MPaB - HeraToOPHbIA UCK,
npencTaBnsolWmnic cobon TpeboBaHme yCTPaHUTb NPENSTCTBMS B OCYLLECTB/IEHUM NpaBa
cobCTBEHHOCTHU, He CBA3aHHbIe C NNWEHNEM COBCTBEHHMKA BNlaAeHUS NUMYLLECTBOM,
npuHagnexawmm emy.

TpeboBaHMe Mo HEraTOPHOMY UCKY COCTaB/ISIET YCTPaHEeHne ANSLWErocs HapyLeHuns
npaBa, KOTOPOE COXPaHSAETCH K MOMEHTY NnpeabsaBaeHns Ucka. MIMeHHo nosTomy
3aKOHOM CPOK MCKOBOW AaBHOCTW 3[eCb HEe NpeayCcMOTpeH. TakXKe TakuM crocobom
3aLUNTbI MOTYT MOJIb30BATbCS HE TOJIbKO COOCTBEHHNKW, HO U APYrue 3aKOHHbIe
BNafenblbl.

JInuo, K KOTOPOMY MOXET ObITb NpeabsABAEH HEFraTOPHbLIN UCK - BCEraa HapyLnTe b
npaBa cobCTBEHHMKA, OEACTBYIOLLNIA NP 3TOM HE3AKOHHO. B cny4vae, ecnm npensTcTeue
co3[aeTcs NpaBOMepPHbIMU AeNCTBUSAMU, NMPOKAAAbIBAETCS, HanNnpuMep, C pa3peLueHuns
COOTBETCTBYIOLMNX OPraHOB roCy4apCTBEHHOM B/IAaCTU TpaHLLes BO3Jie AOMOBlaAeHus,
TO HesNb35 NPeabsaBAATb AAaHHbIA UCK. B TakoM cnydae NpuaeTcs Wam ocnapuBaTb

B cyaebHOM nopsiike 3aKOHHOCTb pelleHunsi, KoTopoe 6bi10 BbIHECEHO MOSTHOMOYHbIM
OpraHomMm, Uian npeTepneBaTb UX NOCAEACTBUS.

Takum obpa3oM, MOXXHO yTBepP>XAaTb, YTO BUHAUKALNOHHbIE NCKWN MPUMEHSAIOTCS B
cnydasx, Korga y uctua HeT npuHaasiexalwemn eMmy Belimn, a HeroTopHbIA NOANEXUT
NMPUMEHEeHWNI0, Korga UCTuy Npu MCNosib30BaHNM COBCTBEHHONO MMYyLLLECTBaA CO34aHbl
npobnaemsbl. [JaHHbIE MOHATUSA HE 3aKpenJsieHbl B Fpa)KAaHCKOM 3aKOHO4ATebCTBE,
O4HAKO NX NMOHMMaHMe MO3BOJIAET JIEFKO COPUEHTUPOBATLCS MPU COCTaBNIEHNN B CY ],
3asB/IEHUI.

NTak, o4eHb Ba>KHO NPaBWJIbHO pa3rpaHnYnBaTb BUHAUKALMNOHHbIE N HEraTOPHbIE
TpeboBaHMA Mexay cobon. 9To NO3BOJISIET HE TOJIbKO pe3y/iIbTaTUBHO OCYLLEeCTBATb
3allMTy CBOero npasa COOCTBEHHOCTN, HO TakK>Ke CBOEBPEMEHHO pearnpoBaTb

Ha NofobHble HapyLleHs.



Takmum obpa3om uenb KypcoBon paboTbl AOCTUMHYTA, 3a4a4u BbIMOSHEHbI.
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