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BBepneHue

AKTYaNbHOCTb. TeopeTnyeckasa cpepa UcKa - ero NnoHATNE, XapakTepHble 4epThbl,
npenesbl YHUBEPCANbHOCTU, BUObl - BO MHOFOM SIBNSIETCA ONCKYCCUOHHON. [JaHHbIe
npobnembl ccnenoBaancb 60NbLIMHCTBOM YYE€HbIX-MPOLECCYaZIMCTOB U, HECMOTPSA Ha
3TO, MHOIMe NoJNIOXKeHNA TpebyloT AaNbHeNLWero ocMbicneHns. B ycnosusx
COBPEMEHHOCTU UCK CTAaHOBUTCHA YHMUBEPCAJIbHbIM CPeACTBOM 3alMTbl NpaBa. B To xe
BpeMS BONPOC O TOM, YTO €CTb UCK, HX NMpaBoBedaMn, HXN 3aKoHoAaTesieM O4HO3HAYHO
He pelweH. 3aKoHodaTe b yrnoTpebaseT Nck To B CMbIC/1e NPaBONpUTA3aHNs, TO B
CMbIC/ie cpeacTBa cyaebHom 3aWmnThl NpaBa, NpoueccyasibHOro A4enCcTBUS.
IPPEKTUBHOCTb UCMOJIb30BaHUA NCKa KaK CpencTBa 3alluTbl MpaBa BO MHOMOM 3aBUCUT
OT AaJibHENLIENn TeopeTnyeckom pa3paboTKM 3TOro ApeBHENLLEro rpakaaHCKo-
npoueccyajbHOro MHCTUTYyTAa.

AKTYyanbHOCTb MCC/Ie0BaHNA NCKOB O6yCJ'IOBJ'IeHbI cnegyrowmnmin obcTosTeNbLCTBAMMU:

a) CouMaNbHON 3HAYMMOCTbIO 3TOr0 BOMNPOCA, Tak Kak UccnefoBaHne No3BosIsSeT
BbIIBUTb BO3MOXXHOCTW COBEPLUEHCTBOBAHNSA MPaXKgaHCKO-NPOoLecCyabHbIX CPenCTB
3alUNTbI MPaB N OXPaHAEMbIX 3aKOHOM UHTEPECOB rpakaaH N opraHn3auuni;

6) He06X0AMMOCTbIO KOMMJIEKCHONO COBEPLLUEHCTBOBAHNS AEACTBYIOLErO
3aKOHOLATEesNIbCTBA U MPAKTUKM €ro NpUMeHeHMs.

Lenb paboThbl - nccnenoBaTb BUHANKALMOHHBIE N HEFATOPHbIE UCKW.
3apayum paboTbl:

1. nccnenoBaTh CYLWHOCTb BUHANKALIMOHHOIO U HEFATOPHOIO NCKOB;
2. NPOBECTU CpaBHEHNE BUHANKALMOHHOIO U HEFATOPHOIO NCKOB;

3. BbISIBUTb NP06sieMbl MPUMEHEHNS BUHANKALMOHHbIX U HEFraTOPHbLIX UCKOB; ONpeaenTb
NyTWU peLleHns 3Tux npobnem.

OO0BbeKTOM uccnenoBaHUA ABAIOTCS BUHONKALMOHHbIE U HeraTopHblE NCKW.
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naBa 1. BUHOUKaALMOHHbIE U HEeraTopHble UCKMU:
XapaKTepucTukKa, CpaBHUTENIbHbIA aHANM3

1.1. CyuwlHOCTb BUHAMKALMOHHOIO U HEraTopHoro
MCKOB

McK - 3TO NpaBo SNl OCYLLEeCTBNASATb cyaebHbIM nopsakoM (obpasom) NnpuHagnexalliee
emy TpeboBaHune. B pUMCKOM MpaBe UCK NOHMMaeTCs Kak KaTeropus,

obnagatolas NpM3HaKamMu MaTepuasibHOro 1 NMpoLeccyasibHoro xapaktepa. C ogHom
CTOPOHbI, UCK - 3TO CPEACTBO, A03BOJISAOLLEE MPOLECCyasibHY0 3alUNTY; C APYromn -
NpaBo, OCYLLECTBASEMOE UCTLIOM B CrOpE.

CoBpeMeHHble LMBUINCTbI TakK)XXe YKa3blBaloT Ha CMeLlaHHYo npupony ncka. Npodeccop
E. A. CyxaHoB nNuweT, 4TO «...npaBo TpeboBaTb cynebHoro pasbupaTtenbcTBa (NpaBo Ha
NUCK B MpoLeccyasibHOM CMbIC/1e) peann3yeTcs 3asaBUTENEeM He3aBUCMMO OT UcTevyeHus
DaBHOCTHbIX CPOKOB. IHOe oeno — npaBo Ha NoJslydeHne NPpUHYANTENbHOW 3alnThl
(NMpaBoO Ha UCK B MaTepuaJibHOM CMbICJIe), KOTOPOE Mo YKa3aHHbIM Bbille COObparkeHnsam
MOXXeT BbITb peann3oBaHO TOJIbLKO B NpeAenax AaBHOCTN TaKoro cpoka»[1].

B TO/IKOBOM CJ/i0Bape Noj MCKOM MOHMMAETCS «3asiBJIeHME B Cyd U apbuTpax o
pa3peLlleHnn Kakoro-Hmbyib rpakaaHckKoro cnopa»[2]. C opnan4yeckom To4KN 3peHuns
aBTOPbI UCTOJIKOBAIN AAHHbIA TEPMUH C NMPOLECCYasibHOM MO3ULIUN.

IymaeTcs; 4TO n3Ha4YasibHO NPaBO Ha UCK, Kak BO3MOXXHOCTb obpalleHuns B Ccya,
BO3HMKAET B pe3yJibTaTe HapyLeHNs ero npasa, TO eCTb HapyLUEHNS HOPMbI
MaTepuasbHOro 3akoHa (FpakgaHckoro kogekca P®P[3]). Jlioboe npaBo TpeboBaHuMA n, B
4aCTHOCTW, NPaBO Ha UCK MMeeT MaTepunaibHO-NPaBOBYO NPUPOAY.

MpoueccyanbHbIM XapakTepoM UCK CTaHeT obnafaTb C MOMEHTa peasin3aunm npasa Ha
NcK. Bo-nepsbix, CamMa npouenypa nogadm NCKoOBoro 3asasneHnsa (tpebosaHus K
COCTaBJIEHUIO UCKA, CPOKN, NOACYAHOCTb, yrJaTa rocyfapCTBEHHON MOLWNHbI)
pernamMmeHTUpyeTCcss HOpMaMuM Fpa>KAaHCKO-NpoLeccyaslbHOro 3akKkoHogaTenbCcTBa. Bo-
BTOpPbIX, 3as9B/IeHHOe TpeboBaHMe (MCK) CTAHOBUTCA NpeaMeToM pa3peLleHuns crnopa B



cylle TakXKe B COOTBETCTBUM C MoJsioxKeHnsaMu FpaxkgaHckoro MpoleccyasibHoro Kogekca
PD[4].

Takum ob6pa3oM, NMPaBo Ha UCK, B CYLLHOCTU, UMEET MaTepuasibHYIO NPpUpoay; a NCKU
BbICTYMNAIOT NpoLeccyasibHbiMX cnocobamm 3aLLnTbl HAPYLLUEHHbIX NpPaB.

B NnaBe 20 Npa>xgaHCKoro kogekca P® 3akpenseHbl cnocobbl 3amnThl NpaBa
COBCTBEHHOCTWN U APYrux BewHbiX NnpaB. OanH crnocob gaeTt npaBo COOBCTBEHHUKY
nctpeboBaTb CBOE MMYLLECTBO U3 YYy>KOro HE3aKOHHOro BnageHus (ct. 301-303 K PO[5]
). B Teopun rpa>kgaHCKoOro npaBa Takom crnocob nosy4ynn HasBaHMe BUHOAMKALNOHHOIO
ncka. Opyrom cnocob nMeHyeTCcs HeraToOpHbIM MCKOM, OH AaeT NpaBo COBCTBEHHUKY
TpeboBaTb YCTPAaHEHNS BCAKUX HAPYLEHNI ero npasa, He CBA3aHHbIX C INLLEHNEM
BnageHunsa (ct. 304 TK PO[6]).

CnepoBaTefibHO, BUHANKALMNOHHbLIA N HEFAaTOPHbIA UCKN HE OTHOCATCS K KaTeropusm
MaTepuasibHOro XxapakTepa, NOCKOJIbKY HaAeNeHbl NpoueccyasbHON NPUPOLONA.

CornacHo rnepBoMy YyCJ/IOBUIO UCTeL, AOJ/KEH A0Ka3aTb NpaBo COOCTBEHHOCTU Ha Bellb
(MHOe TUTyNbHOE BNageHne, ecnm nctewl He cobCTBEHHUK, a Bnageney). Ha npakTuke
3TO He BCerga BO3MOXXHO B CUJy pa3siIndHbiX 06cToATEeNbCTB. 10 ogHOMY 13 gen,
paccMoTpeHHbIM COBETCKUM palOHHbLIM cyaom r. OMcka 25 ¢despansa 2014 r. uctmua
TpeboBana Npu3HaTb 3a HEN NpaBo COBCTBEHHOCTM Ha 72 rapakHoro 6okca un
nctpeboBaTb NMMYLLECTBO U3 HYY>XKOr0 HE3aKOHHOIro BnageHus. Cya nepBon MHCTaHUUM He
yCMOTpes OCHOBaHWM 4515 YAOBeTBOPEeHUA TpeboBaHNM UCTULbI, YKa3aB Ha OTCYTCTBUE
[O0Ka3aTeNbCTB, NOATBEP XK AALLMNX, YTO YMEePLUUN CYynpyr UCTULbI ABNASAJICS
CO6CTBEHHMKOM CMOPHOIro rapa>XHoro 6okca v ynnaTtmna naesown B3HOC. B
A0Ka3aTeNbCTBO UCTULA NpeacTaBuia KBUTaHUMO 06 ynnaTte HEKON CyMMbl Ha cYeT
rapa>xHoro koornepatuba. CorjiacHo NepBoOMY YCNOBUIO NCTeL, AOJ/IKEH AOKAa3aTb NPaBo
CobCTBEHHOCTU Ha Bellb (MHOe TUTYJIbHOE BRajeHue, eCcn nctel He COBCTBEHHUK, a
Bnageney). Ha npakTunke 3TO He BCerga BO3MOXHO B CUJ1Y pPa3/indHbIX 06CTOATENbCTB.
Mo ogHOMY U3 fen, pacCMOTpeHHbIM COBETCKMM paoHHbIM cyaoM r. OMcka 25 geBpans
2014 r. nctuua TpebosBasia NpuU3HaTb 3a HeW NpaBo COBCTBEHHOCTWN Ha 72 rapa>kHoro
bokca n ncrtpeboBaTb NMYLLLECTBO N3 YY)KOr0 HE3aKOHHOro BnageHus. Cyn nepsou
WHCTaHLUMWN He YCMOTpes  OCHOBaHUN ANS yAOBAeTBOpeHUA TpeboBaHMn NCTULbI, YKa3aBs
Ha OTCYTCTBME 00Ka3aTesbCTB, MOATBEPXXAAOLWMNX, YTO YMEepLUUA Cynpyr NCTuubl
ABNANCSA COBCTBEHHMKOM CMOPHOIro rapa>kHoro 6okca v ynnaTtuia naeson B3HOC. B
A0Ka3aTeNbCTBO UCTULA NpeacTaBuia KBUTaHUMO 06 ynnaTte HEKON CyMMbl Ha cHeT
rapa>xHoro koornepatuaa. CorjiacHo NepBOMY YCNOBUIO NCTeL, AOJ/IKEH AOKa3aTb NPaBo
COBCTBEHHOCTM Ha BeLllb (MHOEe TUTY/IbHOE BNaAeHne, eCn NcTel He COBCTBEHHUK, a



Bragesewl). Ha npakTuke 3TO He BCerga BO3MOXXHO B CUJTy pa3/In4HbIX 0BCTOATENbCTB.
Mo ogHOMY U3 fen, pacCMOTpeHHbIM COBETCKMM palOHHbIM cyaoM r. OMcka 25 geBpans
2014 r. nctuua TpeboBasa Npu3HaTb 3a Her NpaBo COBCTBEHHOCTWN Ha 72 rapa>xHoro
bokca n nctpeboBaTb MMYLLLECTBO N3 YY)KOr0 HE3aKOHHOIro BnageHus. Cya nepson
WHCTaHLUMKN He yCMOTpen OCHOBaHUM ONnsa yaosneTBopeHnsa TpeboBaHN NCTULbI, YKa3aB
Ha OTCYTCTBME A0Ka3aTesbCTB, MOATBEPXKAALWMX, YTO YMEPLUUN Cynpyr UCTuubl
ABNANCHA COBCTBEHHMKOM CMOPHOIro rapa>kHoro 6okca n ynnaTua naesown B3HOC. B
AO0Ka3aTeNbCTBO UCTULLA NpeacTaBuaa KBUTaHUMo 06 ynnaTte HEKOM CyMMbl Ha cYeT
rapa>kHoro Koornepatusa. CorsacHo nepsoMy yCJ/IOBUIO UCTEL, OOJDKEH A0Ka3aTb NpaBo
COBCTBEHHOCTUN Ha Bellb (MHOe TUTYJ/IbHOE BlafeHune, ecnn uctewl He cobCTBEHHUK, a
Brageneu). Ha npakTmnke 3TO He BCerga BO3MOXXHO B CUJTy pa3/In4HbIX 0BCTOATENbCTB.
Mo ogHOMY U3 Agen, pacCMOTpeHHbIM COBETCKMM paiOHHbIM cyaoM r. OMcka 25 geBpans
2014 r. nctuua Tpebosana Npr3HaTb 3a HEM NpPaBo COBCTBEHHOCTN Ha 72 rapa>KHOro
Bbokca n ncrtpeboBaTb MMYLLLECTBO N3 YY)XOr0 HE3aKOHHOIro BnageHus. Cya nepson
WHCTaHLUMKN He YCMOTpen OCHOBaHMI A5 yaosneTBopeHnsa TpeboBaHnm NCTULbI, yKa3as
Ha OTCYTCTBME [0Ka3aTesNbCTB, MOATBEPXKAAKOWMNX, YTO YMEPLUUA CYynpyr NCTuubI
ABNANCA COBCTBEHHUMKOM CMOPHOro rapa>xHoro 6okca n ynaaTtuia naeson B3HOC. B
AO0Ka3aTeNbCTBO UCTULLA NpeacTaBuaa KBUTaHUMO 06 ynnaTte HEKOM CyMMbl Ha CcHeT
rapa>kHoro KoorepaTtusa. CorsacHoO nepsoMy yCJ/IOBUIO UCTeEL, OOJDKEeH A0Ka3aTb NpaBo
COBCTBEHHOCTUN Ha Bellb (MHOE TUTY/IbHOE BlafeHne, ecan uctewl He cobCTBEHHUK, a
Bnagesney). Ha npakTuke 3TO He BCcerga BO3MOXXHO B CUJ1Y Pa3/INYHbIX 0OCTOATENbCTB.
Mo ogHOMY U3 Aen, pacCMOoTpeHHbIM COBETCKMM paioOHHbIM cyaoM r. OMcka 25 geBpans
2014 r. nctuua TpeboBasa NpuU3HaTb 3a HeW NpaBo COBCTBEHHOCTWN Ha 72 rapa>kHoro
6okca n nctpeboBaTb MMYLLECTBO N3 YY)XOr0 HE3aKOHHOIro BnageHusa. Cya nepson
WHCTaHLUMWN He YCMOTpeNn OCHOBaHMNI A5 yaosneTsopeHnsa TpeboBaHnm NCTULbI, yKa3aB
Ha OTCYTCTBME A0Ka3aTesIbCTB, MOATBEPXKAALLMX, YTO YMepPLUUW Cynpyr UCTuubl
ABNANCSA COBCTBEHHMKOM CMOPHOIro rapa>xHoro 6okca v ynnatua naeson B3HOC. B
00Ka3aTeNnbCTBO NCTULLA NpeacTaBuia KBUTaHUMIO 06 ynnaTe HEKOW CyMMbl Ha CYeT
rapa>xHoro KooriepaTuBsa.

1.2. CpaBHeHUe BUHOUKALMOHHOIO U HeraTopHoro
MCKOB
CornacHo nepBomMy yCcaoButO NCTEL, O0JI)KEH AOKa3aTb MpaBo cobCTBEHHOCTU Ha Bellb

(nHoe TNTYJIbHOE BJlageHNe, eCnnm NCtel He cobcTBEHHMK, a Bnageneuy). Ha NMnpakKTunkKe
3TO He BCerga BO3MO>XXHO B CUJ1Y pPa3JINYHbIX obcTosaTenbcTs. Mo oOoHOMY U3 Oen,



paccMoTpeHHbIM COBETCKUM palOHHbLIM cyaoMm r. OMcka 25 ¢espansa 2014 r. nctumua
TpeboBana Npmn3HaTb 3a HEN NMPaBO COOCTBEHHOCTM Ha 72 rapa>xHoOro 6okca u
nctpeboBaTb UMYLLLECTBO U3 YYy>KOr0 HE3aKOHHOr0 BiiageHus. Cya nepBon MHCTaHUMN He
yCMOTpes1 OCHOBaHUW ANS yO0B/eTBOPEHUSA TpeboBaHNM UCTULbI, YKa3aB Ha OTCyTCTBUE
AO0oKa3aTeNbCTB, NOATBEPXKAAOLWMX, YHTO YMEPLUNA CYNpyr NCTULbI ABASJICS
COBCTBEHHMKOM CMOPHOro rapa>xHoro 6okca n ynnatmna naesown B3HoOC. B
AO0Ka3aTeNbCTBO UCTULLA NpeacTaBuaa KBUTaHUMo 06 ynnaTte HEKOM CyMMbl Ha cYeT
rapa>kHoro Koorepatusa. CorsacHo nepsoMy yCJ/IOBUIO UCTeEL, OOJDKEeH A0Ka3aTb NpaBo
COBCTBEHHOCTM Ha Bellb (MHOE TUTYJ/IbHOE BlafeHune, ecan uctewl He cobCTBEHHUK, a
Bnagesney). Ha npakTukKe 3TO He BCcerga BO3MOXXHO B CUJ1Y pPa3/INYHbIX 0OCTOATENbCTB.
Mo ogHOMY K3 Aen, pacCMOTpeHHbIM COBETCKMM paiOHHbIM cyaoM r. OMcka 25 geBpans
2014 r. nctuua TpeboBasa NpuU3HaTb 3a HeW NpaBo COBCTBEHHOCTWN Ha 72 rapa>kHoro
B6okca n ncrtpeboBaTb MMYLLECTBO N3 YY)XOr0 HE3aKOHHOro BnageHus. Cya nepson
WHCTaHLUMWN He YCMOTpen OCHOBaHMI A5 yaosneTBopeHnsa TpeboBaHnm NCTULbI, yKa3aB
Ha OTCYTCTBME A0Ka3aTesbCTB, MOATBEPXKAALLMX, YTO YMepPLUUN Cynpyr UCTuubl
ABNANCSA COBCTBEHHMKOM CMOPHOIro rapa>kHoro 6okca v ynnatuia naeson B3HOC. B
00Ka3aTeNbCTBO NCTULA NpeacTaBuia KBUTaHUMIO 06 ynnaTe HEKOW CYyMMbl Ha CYeT
rapa>kHoro kKooriepaTtusa. CorsacHoO nepsoMy yCJ/IOBUIO UCTEL, OOJKEH A0Ka3aTb NpaBo
COBCTBEHHOCTM Ha Belb (MHOE TUTY/IbHOE BRafeHne, ecan uctewl He coO6CTBEHHUK, a
Bnagesney). Ha npakTuke 3TO He BCerga BO3MOXXHO B CUJ1y Pa3/INYHbIX 0OCTOATENbCTB.
Mo ogHOMY K3 aen, paccMoTpeHHbIM COBETCKUM panOHHbLIM cyaoM . OMmcka 25 deBpans
2014 r. nctuua TpebosBasia NpuU3HaTb 3a HeW NpaBo COBCTBEHHOCTWN Ha 72 rapa>kHoro
bokca n nctpeboBaTb NMYLLLECTBO U3 HYY>XKOr0 HE3aKOHHOI0 BRageHus. Cyn nepsown
WHCTaHUMKN He YCMOTpen OCHOBaHMUI A5 yaosneTsopeHnsa TpeboBaHnm NCTULbI, YyKa3aB
Ha OTCYTCTBME O0Ka3aTesIbCTB, MNOATBEPXKAALWMX, YTO YMepPLUUN Cynpyr UCTuubl
ABNANCHA COBCTBEHHMKOM CMOPHOIro rapa>kHoro 6okca v ynnaTtua naeson B3HOC. B
A0Ka3aTeNbCTBO UCTULLA NpeacTaBuia KBUTaHUMO 06 ynnaTte HEKOM CyMMbl Ha cYeT
rapa>kHoro kKooriepaTtusa. CorsacHo nepsoMy yCJIOBUIO UCTEL, AOJKEH A0Ka3aTb NpaBo
COBCTBEHHOCTW Ha Bellb (MHOE TUTY/IbHOE BNafeHne, ecnm nctel, He cCobCTBEHHUK, a
Bnageney). Ha npakTuke 3TO He BCerga BO3MO>XHO B CUJ1y Pa3/INYHbIX 0OCTOATENBLCTB.
Mo ogHOMY U3 fen, pacCMOTpeHHbIM COBETCKMM paiOHHbIM cyaoM r. OMcka 25 geBpans
2014 r. nctuua TpebosBasa NpuU3HaTb 3a Her NpaBo COBCTBEHHOCTWN Ha 72 rapa>KHoro
bokca n ncrtpeboBaTb MMYLLLECTBO N3 YY)KOr0 HE3aKOHHOro BnageHus. Cya nepson
WHCTaHUWW HEe YCMOTpes OCHOBaHUN AN yO0BNEeTBOPeHUs TpeboBaHUN NCTULbI, YKa3aB
Ha OTCYTCTBME A0Ka3aTesbCTB, MOATBEPXKAALWMX, YTO YMEPLUUN Cynpyr UCTuubl
ABNANCHA COBCTBEHHMKOM CMOPHOIr0O rapa>kHoro 6okca n ynnaTtua naesown B3HOC. B
A0Ka3aTeNbCTBO NCTULLA NpeacTaBuaa KBUTaHUMO 06 ynnaTte HEKON CyMMbl Ha cYeT



rapa>kHoro kKooriepaTtusa. CorsacHoO nepsoMy yCJIOBUIO UCTEL, OOJDKEH A0Ka3aTb NpaBo
COBCTBEHHOCTU Ha Belb (MHOE TUTY/IbHOE BlafeHne, ecan uctewl He cobCTBEHHUK, a
Bnagesney). Ha npakTuke 3TO He BCerga BO3MOXXHO B CUJ1Y Pa3/INYHbIX 0OCTOATENbCTB.
Mo ogHOMY K3 aen, paccMoTpeHHbIM COBETCKNUM panOHHbIM cyaoM r. OMcka 25 deBpans
2014 r. nctuua TpebosBasa NpuU3HaTb 3a HeW NpaBo COBCTBEHHOCTWN Ha 72 rapa>kHoro
bokca n nctpeboBaTb NMYLLLECTBO U3 HYY>XKOr0 HE3aKOHHOI0 BNageHus. Cyn nepeown
WHCTaHLUMWN He YCMOTpeNn OCHOBaHUI N5 yaosneTsopeHnsa TpeboBaHnm NCTULbI, YyKa3aB
Ha OTCYTCTBME O0Ka3aTesIbCTB, MNOATBEPXKAALMX, YTO YMepPLUUN Cynpyr UCTuubl
ABNANCSA COBCTBEHHMKOM CMOPHOIro rapa>kHoro 6okca n ynnatuia naesown B3HOC. B
A0Ka3aTeNbCTBO UCTULLA NpeacTaBuia KBUTaHUMo 06 ynnate HEKON CyMMbl Ha cYeT
rapa>XHoro KoonepaTuBa.

ObpallieHne K MaTepmasibHOMY YrOJIOBHOMY 3aKOHOOAaTeNbCTBY MO3BOJIAET
KOHCTaTUpPOBaTb 3aKpernjeHne B YroNloBHOM Kogekce PO NMHCTUTYTOB, MOJIOXKEHUN,
KaTeropum MaTepmasibHOro xapakTepa: Buabl yroJIOBHOIrO Haka3aHUs, NOHATUE U BUAbI
npecTynjieHnin, OCHOBaHMA 0CBOBOXKAEHMSA OT YroJIOBHOW OTBETCTBEHHOCTU U OT
HakKa3aHuA. YrosioBHO-NpoLeccyaibHOe 3aKOHOAAaTeNIbCTBO, B CBOIO o4Yepenb,
pernaMmeHTUpyeT MHCTUTYT rpa>kgaHCKOro ncka, OCHOBaHUA N CPOKK ero nogayun. CT. 44
YronosHo-npoueccyanbHoOro Kogekca P® ogHoBpeMeHHO 3aKkpenndaeT MaTepuasibHYyo U
rnpoueccyajibHble CTOPOHbI UCKa[7]. MaTepuanbHbIN acrekKT o3Ha4YaeT, 4To opraHmsauns
npn HaJIM4NM OCHOBAHWI MosaraTh, 4TO Bped NPUYNHEH UM HernocpenCcTBEeHHO
npecTynjieHneM, MMeT NpaBo NpeabsaBuUTb TpeboBaHMe 0 BO3MELLEHUN
NMYLLLECTBEHHOI0 Bpea, a TakXXe UMYLLEeCTBEHHON KOMMeHcauum MopanabHOro Bpega.
MpoueccyanbHbIA aCNEKT Bblpa>XeH B YCTAaHOBJ/IEHUW NMopsagKa npeabaBieHuns
rpa>k0aHCKOro UcKa B yroJsioBHOM rnpotecce.

CnepnoBaTesIbHO, MHCTUTYT rPa>4aHCKOro UCKa B YroJIOBHOM MPoLIecce B MOJIHOM
obbeMe persamMeHTMpPoOBaH HOPMAaMK YroJIOBHO-MPOLIECCYasIbHOIr0 3akoHa. B
MaTepuasibHOM Yro/IOBHOM 3aKOHE TaKO0e 3aKperJsieHne NyCcTb AaXkKe U MaTepuasibHOro
XapaKkTepa OTCYyTCTBYeT.

NWHasa cuTyaums cnoxunacb B MaTepuasibHOM U npoueccyasibHOM rpa)kaaHCKoOM
3aKoHogaTenbCcTBe. [NpaBo Ha NUCK (B MaTepuasibHOM acnekTe) u HenocpeacTBEHHO
rnofava ncka (B npoueccyasibHOM acnekTe, BKJ04Yas CPOKMN NMCKOBOW OAaBHOCTU, YC/IOBUSA
npenobsB/eHNs BUHOAWKALUMOHHOIO U HEraToOPHOIro UCKOB, NMPUOCTaHOBJIEHME U NepepbIB
CpOKa UCKOBOW OaBHOCTU) HaALLWIM 3aKOoHOAaTesibHoe 3akpersieHne B 'K PO, To eCTb B
MaTepuasibHOM 3aKoHe. Teopus rpa>kaHCKoro rpasa, B CBOK o4epenb, TakxXe yaenseT
BHMMaHWE U3y4YeHUI0 npoueccyasibHbiX BOMNPOCOB Nogayvyv BUHOUKALMOHHOIO U
HeraTopHOro Mcka B Ccy, OCHOBbIBAsACb NMPW 3TOM Ha MNOJIOXKEHUAX CT. CT. 301-305 TK PO



[8].

CnepnoBaTesibHO, U HAayKa, U 3aKoHOA4ATesb, N0 CYTU, NPUAEPXKUBAIOTCA €AMHON No3MLUun
N He CTaBAT roj COMHeHue LenecoobpasHOCTb pa3MeLLEHNS MOJIOXKEHWIA
npoLeccyanbHOro xapakTepa cpean HOpM MaTepuasibHOro XapakTepa. A Mexay TeMm
CYLLeCcTBYeT rpa’kAaHCKOo-NpoLeccyasbHbli 3aKOH, KOTOPbIA U3Ha4YanbHO NOCBALLEH
npoLeaype nogadn n pacCMOTPEHUS UCKA B Cye.

Mo HalleMy MHEHUI0, 3aKpernJieHne NpoLeccyasibHbIX HOPM B MaTepunasibHOM 3aKoHe
ownbo4Ho. PasrpaHnyeHne 3akoHoAaTeNbCTBa Ha MaTepualsibHOe U NMpoLeccyasibHoe B
IOpPUCMPYyAEHUUN He chlyYaliHo. MpaBoBas Npupoaa U CYLHOCTb HOPM MaTepuaibHOro u
npoLeccyanbHOro 3aKoOHOB HEOAHOPOAHA, MOCKOJIbKY PEryanpoBaHUIO NoanexaT
pa3Hble OTPac/n NpaBa, B YaCTHOCTMW, 06pa3oBaTENbLHOIrO NMpaBa, rPaXk1aHCKOro 1
rpa)kgaHCcKo-rpoueccyasibHoro. Takmne HopMbl, 6€3yC/I0BHO, TECHO B3aMMOCBS3aHbl
MeX Iy cob0oi, OHM JOMNOJIHAT APYra KakK «KOHCTaHTa» U «AUHaAMUKa».

OTaenbHble MONIOXXEeHUA MaTepuasibHOro 3aKoHa MOryT ObITb peajin3oBaHbl TOJIbKO
nocpeacTtesoM npmMeHeHun4d cTaTen npoueccyasibHOro 3akKoHa, 410 HenocpeacTBeHHo
OTHOCUTCA K peaJin3aunn npaBa Ha NCK. CnepoBaTesibHO, HOPMbl MaTeEPUNabHOIo "
npoueccyaJibHOro 3akKoHoaaTeJIbCTBa O0JI>)KHblI OTB€4aTb COOTBETCTBYHOLLINM
TDGGOBaHVIFIM }OpVI,EI,I/I‘-IeCKOIZ TEXHUKN N HE O0JIKHbI MOAMEHATb OPYr APpYyra, KakK 3TO
npouncxognT NpnMMeHNTesIbHO K MHCTUTYTY Irpa>XgaHCKOro ncka m B OTHOLWLEHNN
BUHAWKAUMNOHHOIO N HErATOPHOIN0 MCKOB B HaCTHOCTMW.

BbiBOAbI.

NcK - 3To npaBo finya OCyLWecTBAATb cyaebHbiM nopsagkom (obpa3oM) NnpuHaanexatliee
emy TpeboBaHue.

BUHONKALUNOHHLIN NCK AaeT NpaBo COBCTBEHHUKY nctpeboBaTb CBOE MMYLLECTBO U3
4y>KOro He3akoHHOro BnageHus (ct. 301-303 TK PO).

HeraTopHbIn NCK aaeT npaBo cO6CTBEHHUKY TpeboBaTb YCTPAHEHUS BCAKUX HAPYLLUEHNN
ero npasa, He CBA3aHHbIX C inweHnem snageHus (ct. 304 MK PO).

BUHOWKALNOHHBIM N HEFATOPHbIN NCKN HE OTHOCATCS K KaTeropnsam MaTepuasabHOro
XapakKTepa, MOCKOJIbKY HafesieHbl NpoLeccyasibHOW NMPUpoaon.

CornacHo nepBomMy yciaoButo NCTEL, O0JI)KEH AOKa3aTb MpaBo cobCTBEHHOCTN Ha Bellb
(nHoe TNTYJ1IbHOE BJlageHne, eCnm Ncrtel He cobcTBEHHMK, a Bnageney). Ha NMpakKTunkKe
3TO He BCerga BO3MO>XXHO B CUJ1Y pPa3JINYHbIX obcTosaTenbcTs. Mo OoOOHOMY U3 Oen,



paccMoTpeHHbIM COBETCKUM palOHHbLIM cyaoMm r. OMcka 25 ¢espansa 2014 r. nctumua
TpeboBana Npmn3HaTb 3a HEN NMPaBO COOCTBEHHOCTM Ha 72 rapa>xHoOro 6okca u
nctpeboBaTb UMYLLLECTBO U3 YYy>KOr0 HE3aKOHHOr0 BiiageHus. Cya nepBon MHCTaHUMN He
yCMOTpes1 OCHOBaHUW ANS yO0B/eTBOPEHUSA TpeboBaHNM UCTULbI, YKa3aB Ha OTCyTCTBUE
AO0oKa3aTeNbCTB, NOATBEPXKAAOLWMX, YHTO YMEPLUNA CYNpyr NCTULbI ABASJICS
COBCTBEHHMKOM CMOPHOro rapa>xHoro 6okca n ynnatmna naesown B3HoOC. B
AO0Ka3aTeNbCTBO UCTULLA NpeacTaBuaa KBUTaHUMo 06 ynnaTte HEKOM CyMMbl Ha cYeT
rapa>kHoro Koorepatusa. CorsacHo nepsoMy yCJ/IOBUIO UCTeEL, OOJDKEeH A0Ka3aTb NpaBo
COBCTBEHHOCTM Ha Bellb (MHOE TUTYJ/IbHOE BlafeHune, ecan uctewl He cobCTBEHHUK, a
Bnagesney). Ha npakTukKe 3TO He BCcerga BO3MOXXHO B CUJ1Y pPa3/INYHbIX 0OCTOATENbCTB.
Mo ogHOMY K3 Aen, pacCMOTpeHHbIM COBETCKMM paiOHHbIM cyaoM r. OMcka 25 geBpans
2014 r. nctuua TpeboBasa NpuU3HaTb 3a HeW NpaBo COBCTBEHHOCTWN Ha 72 rapa>kHoro
B6okca n ncrtpeboBaTb MMYLLECTBO N3 YY)XOr0 HE3aKOHHOro BnageHus. Cya nepson
WHCTaHLUMWN He YCMOTpen OCHOBaHMI A5 yaosneTBopeHnsa TpeboBaHnm NCTULbI, yKa3aB
Ha OTCYTCTBME A0Ka3aTesbCTB, MOATBEPXKAALLMX, YTO YMepPLUUN Cynpyr UCTuubl
ABNANCSA COBCTBEHHMKOM CMOPHOIro rapa>kHoro 6okca v ynnatuia naeson B3HOC. B
00Ka3aTeNbCTBO NCTULA NpeacTaBuia KBUTaHUMIO 06 ynnaTe HEKOW CYyMMbl Ha CYeT
rapa>kHoro kKooriepaTtusa. CorsacHoO nepsoMy yCJ/IOBUIO UCTEL, OOJKEH A0Ka3aTb NpaBo
COBCTBEHHOCTM Ha Belb (MHOE TUTY/IbHOE BRafeHne, ecan uctewl He coO6CTBEHHUK, a
Bnagesney). Ha npakTuke 3TO He BCerga BO3MOXXHO B CUJ1y Pa3/INYHbIX 0OCTOATENbCTB.
Mo ogHOMY K3 aen, paccMoTpeHHbIM COBETCKUM panOHHbLIM cyaoM . OMmcka 25 deBpans
2014 r. nctuua TpebosBasia NpuU3HaTb 3a HeW NpaBo COBCTBEHHOCTWN Ha 72 rapa>kHoro
bokca n nctpeboBaTb NMYLLLECTBO U3 HYY>XKOr0 HE3aKOHHOI0 BRageHus. Cyn nepsown
WHCTaHUMKN He YCMOTpen OCHOBaHMUI A5 yaosneTsopeHnsa TpeboBaHnm NCTULbI, YyKa3aB
Ha OTCYTCTBME O0Ka3aTesIbCTB, MNOATBEPXKAALWMX, YTO YMepPLUUN Cynpyr UCTuubl
ABNANCHA COBCTBEHHMKOM CMOPHOIro rapa>kHoro 6okca v ynnaTtua naeson B3HOC. B
A0Ka3aTeNbCTBO UCTULLA NpeacTaBuia KBUTaHUMO 06 ynnaTte HEKOM CyMMbl Ha cYeT
rapa>kHoro kKooriepaTtusa. CorsacHo nepsoMy yCJIOBUIO UCTEL, AOJKEH A0Ka3aTb NpaBo
COBCTBEHHOCTW Ha Bellb (MHOE TUTY/IbHOE BNafeHne, ecnm nctel, He cCobCTBEHHUK, a
Bnageney). Ha npakTuke 3TO He BCerga BO3MO>XHO B CUJ1y Pa3/INYHbIX 0OCTOATENBLCTB.
Mo ogHOMY U3 fen, pacCMOTpeHHbIM COBETCKMM paiOHHbIM cyaoM r. OMcka 25 geBpans
2014 r. nctuua TpebosBasa NpuU3HaTb 3a Her NpaBo COBCTBEHHOCTWN Ha 72 rapa>KHoro
bokca n ncrtpeboBaTb MMYLLLECTBO N3 YY)KOr0 HE3aKOHHOro BnageHus. Cya nepson
WHCTaHUWW HEe YCMOTpes OCHOBaHUN AN yO0BNEeTBOPeHUs TpeboBaHUN NCTULbI, YKa3aB
Ha OTCYTCTBME A0Ka3aTesbCTB, MOATBEPXKAALWMX, YTO YMEPLUUN Cynpyr UCTuubl
ABNANCHA COBCTBEHHMKOM CMOPHOIr0O rapa>kHoro 6okca n ynnaTtua naesown B3HOC. B
A0Ka3aTeNbCTBO NCTULLA NpeacTaBuaa KBUTaHUMO 06 ynnaTte HEKON CyMMbl Ha cYeT



rapa>kHoro kKooriepaTtusa. CorsacHoO nepsoMy yCJIOBUIO UCTEL, OOJDKEH A0Ka3aTb NpaBo
COBCTBEHHOCTU Ha Belb (MHOE TUTY/IbHOE BlafeHne, ecan uctewl He cobCTBEHHUK, a
Bnagesney). Ha npakTuke 3TO He BCerga BO3MOXXHO B CUJ1Y Pa3/INYHbIX 0OCTOATENbCTB.
Mo ogHOMY K3 aen, paccMoTpeHHbIM COBETCKNUM panOHHbIM cyaoM r. OMcka 25 deBpans
2014 r. nctuua TpebosBasa NpuU3HaTb 3a HeW NpaBo COBCTBEHHOCTWN Ha 72 rapa>kHoro
bokca n nctpeboBaTb NMYLLLECTBO U3 HYY>XKOr0 HE3aKOHHOI0 BNageHus. Cyn nepeown
WHCTaHLUMWN He YCMOTpeNn OCHOBaHUI N5 yaosneTsopeHnsa TpeboBaHnm NCTULbI, YyKa3aB
Ha OTCYTCTBME O0Ka3aTesIbCTB, MNOATBEPXKAALMX, YTO YMepPLUUN Cynpyr UCTuubl
ABNANCSA COBCTBEHHMKOM CMOPHOIro rapa>kHoro 6okca n ynnatuia naesown B3HOC. B
A0Ka3aTeNbCTBO UCTULLA NpeacTaBuia KBUTaHUMo 06 ynnate HEKON CyMMbl Ha cYeT
rapa>XHoro KoonepaTuBa.

NnaBa 2. NMpakTuka npMMeHeHUS! BUHAUKALUOHHbLIX U
HeraTopHbiIX UCKOB

2.1. MpuMmeHeHne BUHAUKALMNOHHbIX UCKOB:
COBpeMeHHaa NpaKTUukKa u npobnemsol

B Teopun rpa>kgaHCKoro npaBa ornpeaesieHbl YC0BUS, KOTOpble HeobxoanMbl 1
[OCTaTOYHbl AN NPeabABNEHMS UCKA: NCTeL ABNSeTCS COBCTBEHHUKOM (TUTYJIbHbIM
BNlafeNbLEM) BELLM; Bellb Bbibblna U3 BlageHns cobCcTBeHHNUKa NMOMUMO €ro BOJIN;
NMYLLIECTBO COXPAHMIOCh B HAaType 1 HaxoanTcs B PaKTMYECKOM BlageHnn

ApYyroro nuua; BAHANUNPOBATb MOXXHO TOJIbKO UHAUBMAYAIbHO OnpeaesieHHoe
NMYLLECTBO.

CornacHo nepBoMy yCJ/IOBUIO UCTeL, AOJ/KEH A0Ka3aTb NpaBo COOBCTBEHHOCTM Ha BeLlb
(MHOe TUTYyNbHOE BNageHne, ecnm ncteu He cobCTBEHHUK, a Bnageney). Ha npakTuke
3TO He BCerga BO3MOXXHO B CUJy pa3J/iIndHbiX 06cToATENLCTB. 0 ogHOMY 13 gen,
paccMoTpeHHbIM COBETCKUM paioHHbIM cygoM r. Omcka 25 dpespang 2014 r. nctmua
TpeboBana Npmn3HaTb 3a HEN NMPaBO COOBCTBEHHOCTM Ha 72 rapa>XHoro bokca u
nctpeboBaTb MMYLLECTBO N3 YY>KOro HE3aKOHHOI0 BiageHnsa[9]. Cyn nepBol MHCTaHUUK
He YCMOTpes1 OCHOBaHUN ANS yOOB/eTBOPEHNSA TpeboBaHMM UCTULbI, YKa3aB Ha
OTCYTCTBME LOKAa3aTesIbCTB, NOATBEPXOAOWMX, YTO YMEPLW N CYynpyr NCTULLbI ABNAJICA
COBCTBEHHMKOM CMOPHOIro rapa>kHoro 6okca n ynaaTmna naeson B3HOC. B
A0Ka3aTeNbCTBO UCTULA NpeacTaBuia KBUTaHUMO 06 ynnaTte HEKON CyMMbl Ha cHeT



rapa>Horo KkoonepaTtmea. Ho U3 cogep)xaHuUa KBUTaHUUN He cnepnoBasn pakT
npuobpeTeHna rapakHoro 6okca HacnepgonaTeneM, He ykasaHbl HoMep 6okca, faTa
BHECEeHUS OeHEeXHbIX CpeacTB. bosiee Toro, n NpnsHaHme UCKOBbIX TpeboBaHMM
oTBeT4Yukom C.J1. B HaCcTun 1/2 0onu He Nocsy>XKmnao oCHOBaHUEM /19 OTMEHbI peLleHus
cyha, NOCKOJIbKY B COOTBETCTBUW C NosioxeHnaMun cT. 39 MK PP[10] cyn He npuHUMaeT
NnPU3HaHWe NCKa OTBETYMKOM, €C/IN 3TO NPOTUBOPEYNT 3aKOHY WM HapyLwaeT npasa u
3aKOHHbIE MHTEepeChl APYrunx nuu,.

NMpuUMeHNTEeNbHO K NocsiegHeMy YCJI0BUIO CnefyeT yKasaTb, YTO NpegMeTOM UCKa MoXeT
ObITb N Belb, onpegensemas pogoBbiMy Npu3Hakamu, Ho obnagatoLias Npu3Hakamm
nHAMBMAyanusaummn (Hanpumep, 3epHo, NOMeLLEeHHOe B MeLLKWN C NoMeTKon, bpeBHa
onpeneneHHoOM nopoabl AepeBa C HaHeCeHHOM MapKkuposkown). E. A. CyxaHoB, Beas peyb
0 KJlaccndukaumm seLen, oTMedyaeT, YTO UMEHHO NPU3HaK MHONBUAYabHON
onpeneneHHOCTM No3BoAsAeT NPUMEeHATb BUHANKALNOHHBIA UCK[11].

B cBSA3M C 3TUM cHYMTaeM HeBepHbIM BbibpaHHbIN cnocob 3awnTbl MO Aeny oT

18 mapTa 2014 r. Ne 33-7343/2014, paccMOoTpeHHOMY MapTbIHOBCKUM PalOHHbIM CYy40M
PocToBckon obnacTtu[l2]. N'pa>kgaHUH B 000CHOBaHUN UCKa yKa3alsl, 4TO SBASETCS
COoCOH6CTBEHHNKOM 3eMesIbHOro y4acTKa, BTOPOW COCOBCTBEHHMK Ha NPOTAXKEHUN
HECKOJIbKUX NeT caaBaJl B apeHy 3eMesibHbIW Y4acToK, NpuHaaaexalmm nM Ha npase
noneBon cobCcTBEHHOCTU. B KayecTBe onfaTbl COCOBCTBEHHUK NOAYYM 8 T MLUEHNLbI
dpypakHon, 200 kr mykun, 152 n macna nogconHe4yHoro. CooTBETCTBEHHO UCTeL, MPOCUT
nctpeboBaTb MMYLLECTBO M3 YY)KOr0 HE3AaKOHHOIO BAaaeHus. o HawemMy MHEHMIo,
COBEpPLUEHHO 04EBUAHO, YTO B AAHHOWN KOHKPETHOMN CUTYyaLmnn COCOBCTBEHHUKY
Hags1eXxano NpeabsaBUTb UCK O HEOCHOBATe/IbHOM oboraweHnn. Btopon cocobCTBEHHMUK,
He MMes Ha TO 3aKOHHbIX 1 AOFOBOPHbLIX OCHOBaHWN, NpucBons cebe nmyLecTso,
KOTOPOE MO CMbICJ/Ty HOPM FpakAaHCKOro 3aKoHog4aTeNbCTBa AO/IXKHO 6b1s10
npUHaasexXaTb COCOBCTBEHHMKAM B MPONOPLMOHaNbHbIX J0s8X. CaMa CNoXXMBLUAACA
CUTyauna NCKYaeT BUHONKALNOHHBIA UCK BBUAOY OTCYTCTBUS UHONBUAYAJIbHO
onpeneneHHoro npegmeTa BUHAWKaUMKW. HM nweHnua, HM MyKa, HU MacJslo He BblAesieHbl
13 obLen Maccobl aHanormyHoro nmyuwectea. CnenoBaTesibHO, HE U3BECTEH NpegmMeT
cropa.

OnHako cyaebHble MHCTaHUMKM (B TOM YMce anennsymnoHHas) He obpaTtunan

BHMMAHUS Ha 3TOT hakT. [leno pacCMOTPEHO, UCK Y0B/I€TBOPEH B NOJIHOM 0b6beMe.
Takas NpakTWKa, Ha Hall B3rns4, MopoyHa U NPOTUBOPEYUT HE TOJIbKO obLieln

TEOoPUU rpa’kJaHCKOro NnpaBa, HO U CAaMOMY CMbICJTy FPa>k[AaHCKOro 3aKoOHOo4aTesbCTBa.
B CBSI3K C 3TUM Mbl NPUAEPXKMBAEMCSH MHEHUSA O Pa3rpPaHNYEeHUN NCKOB
BUHAWKALMOHHOIO 1 0 HEOCHOBaTEIbHOM oboraueHnn MMeHHO No NpeamMeTy UCKa.



Tak, BUHOAVKALUMOHHLINA cnegyeT npeabsBnaTb NPU NCTpeboBaHUN MHAVMBUAYANTLHO
ornpenesieHHON BEeLW, @ UCK 0 HEOCHOBATEeIbHOM oboralieHnmn no ncTtpeboBaHmo
BeLln, onpenenseMon poaoBbIMN NPpU3HaKaMu.

CnopHbIM TakXXe ABNSeTCA BONPOC O BO3MOXHOCTU NMPUMEHeHUs BUHOUKaLNmn

npun XUWEeHUN MMyLLeCTBa NyTEM COBEpPLUEHUSA rpa>kgaHCKO-NpaBoBon caenku. Tak, B. H.
YpykoB nonaraetT, 4TO HOPMbI N 1 cT. 302 'K PP[13] He foatoT OCHOBaHUA B
KaTeropu4eckom opme yTBep>X4aTb BUHANKALMIO KaK BHEOOroBopHoe TpeboBaHme[14].
O60CHOBaAHMEM CNYXXUT YTBEPXKAEHNE O TOM, 4YTO, KaK caeayeT U3 npeanmucaHnin 4aHHON
HOPMbI, M1aBHbIM YC/I0BMEM NPUMEHEHNS BUHONKAUWN ABASETCS BbibbITME MMyLLECTBaA U3
B/lafleHNS NMOMMMO BOSIN COBCTBEHHMKA UM MHOIO TUTYJIbHOIMO BRagenbua.
CnepoBaTeNlbHO, BUHOUKALUNSA BNOJIHE MPUMEHUMA K C/ly4asaM, eCaim UMYLLLEeCTBO
BblObIBaeT B pe3yJsibTaTe COBEPLUEHNS HUYTOXHbIX COEN0K, TaK KaK HUYTOXHAaA caeska
He nopo)xaaeT Kakne-nmbo npaBoBble MOCNEACTBUS, OHA HNYTOXKHA C MOMEHTa ee
coBeplueHns n He TpebyeTca NpU3HaHUA TaKOBOW CyaoM. ECnum »Xe nmyLecTBo BbiObIIO
13 BJlageHNs MOMUMO BOJIM COBCTBEHHMKA B pe3yJibTaTe CoOBepLUEHNSA OCMOPUMON
COEJIKM, B 3TOM C/ly4ae BUHAMNKALNSA HEBO3MOXXHA U UMYLLLECTBO MOXXET ObITb
BO3BpaLLEHO B pe3ysibTaTe NPpUMEHEHNS NOCNeACTBUN HEAENCTBUTENbHOCTU COENKMN.

Mexay Tem B N 34 noctaHoBneHnsa BepxosHoro Cyaa P® n Beicwero ApbuTtpa>KHoro
Cyna P® ot 29 anpend 2010 r Ne 10/22 yka3aHo, 4TO CroOp O BO3BpaTe UMMyLLeCcTBa,
BbITEKAKOLWMNIN N3 LOMOBOPHbLIX OTHOLWEHUW, NOANIEXUT pa3peLlleHnto B COOTBETCTBUMN C
3aKoHOOaTesIbCTBOM, PErynpyowmm gaHHble OTHOWweHWA[15]. Nonaraem, 3TOT BbIBO,
BMOJIHe CcorjlacyeTcsl C TeopeTnyecKnMm HapaboTkamMm No BONPOCY NMPUMEHEeHUs
BUHAWKALWMOHHOIo ncka. Ickito4yaa KOHKYpeHUMIo NCKOB, cefyeT NCXOAUTb U3 TOro,
4YTO A1 AOrOBOPHbIX OTHOLWEHUN, CYLLLeCTBYIOLWUX Mexay CTOpoOHaMu, O0CTaTOYHbIM
OynoeT NnpuMeHeHne HOPM, Peryampyowmx COOTBETCTBYIOLLMA JOroBOp, N 06Lwmx
MOJIOXKEHUN O CAeNKaX, B COOTBETCTBUN C KOTOPbIMU €CTb OCHOBaHWA A1 NPU3HaHNS
CAEJIKM HUYTOXKHOW, a, ciefoBaTelbHO, N HEe NopoXXaatoLen Kaknx-nmbo opnamnveckmnx
nocnencTeni. 3T HOpPMbl ByayT cNOoCObHbI NPMBECTU CTOPOHbLI B HaA1exallee
NMoJIoXKeHMe, Torga Kak BUHONKALUNOHHBIA NUCK, MO HalleMy MHEeHWU, HaaJIeXXnT
npeabaBAATb NLWb B ClyYae, eCin Bellb BbiOblla N3 BNageHna cobCTBEHHNKA MO UHbIM
OCHOBaHNAM, a He B pe3y/ibTaTe rpa>KgaHCKO-NPaBoBOW CAEJIKU

Bbiclune cyaebHble MHCTaHUMKW He BCerga nocsaenoBaTeflbHO CefyT CBOen Mo3numn.
Tak, B nocTaHoBAeHuun MNpesnanyma Beicwwero ApbutpakHoro Cyaa PO o1 24 masa 2012 r
Ne 17302/1 1 npencTaBieHbl BbiIBOAbI Cya O BO3MOXXHOCTWU MPUMEHEeHUs HOPM O
BUHOMKaAUWUN B CJly4ae YCTaHOBNIEHNSA (paKTa XULWEHNS UMYLLLeCTBa OOHUM U3
AKLMOHEPOB opnanyeckoro nmualle]. NMocnenHmnin cosepLluna CAenKy rno oTHY>X4eHUo



CMOPHOro UMYLLIECTBA, B CBA3U C YeM COOCTBEHHUKN UCTPeboBal ero n3 Yy>oro
He3aKOHHOro BfageHus. Mo3eonnm cebe He COrnacuUTbCa C NpeacTaB/IEHHON MO3ULINEN.
Kak y>xe oTMe4asiocb paHee, B NoA00HbIX cropax HET Heo6XoAMMOCTU NMPUMEHSTb
HOPMbl O BUHAMKALMN, MOCKOJIbKY CaMu JOrOBOPHbIE OTHOLLEHUS MO NoCAeayoLLen
cOesike HOCSIT NMOPOYHbIA XapaKTeP U OXPaHUTESbHbIX HOPM, PEryanpyoLmx
COOTBETCTBYIOLIMIA [OroBOp, 4OCTAaTOYHO AJ1S BOCCTAHOBJIEHUS NpaB cOOCTBEHHMKA

Taknm obpa3om, NpUXoANM K BbiIBOAY 0 HEO6X0OMMOCTU pa3rpaHNYeHns
COOTBETCTBYIOLLNX NCKOB MO NMPU3HaKaM, MpUCywmnm TeM Uianm NHbIM NMPaBoOOTHOLLUEHUAM.
ITO MO3BOJIUT UCKJIIOYUTb KOHKYPEHL MO NCKOB, KOTOpas, No HalweMy MHeHWuIo,
HUBENINPYET rNMpaBoBble HOPMbI, HEOMPaBAAHHO PaCLINPAA BO3SMOXXHOCTU O4HUX MO
CpaBHEHUIO C apyrnmun. B niobom cnyydae, nget m pedb 0 caesike oCnopmMon nnm
HUYTOXXHOW, cnefgyeT NPUMEHATb HOPMbI, peryampytouine CooTBeTCTBYOLWME
AOroBOpHbIe OTHOLWEeHUA. Mbl connpapHbl ¢ MHeHneM HO. K. ToNCToro, KOTopbi MO 3TOMY
BOMPOCY YKa3blBaeT, 4TOo cyaebHas npakTuka HeonpaBAaHHO NO3BOJISAET CMELleHne
3/IeEMEHTapPHbIX NOHATUI, Aonyckasa cBoboAHYO 3aMeHy AoroBopHoro TpeboBaHus
BUHONKALMOHHBIM NCKOM, nepexos OT BUHOUKALUWMOHHOIMO NPUTA3aHNSA K UCKY O
NMPU3HaHWUKM COAENKN HegencTBuTenbHOW. JaHHbIM Nnoaxon, ykasbiaeT 0. K. ToncTon,
HOCUT HEHaY4HbIN XapaKTep N HN K YEMY, KPOMe HeraTUBHbIX NOCNeACTBUNA, B KOHEYHOM
cyeTe, NpPMUBECTU HE MOXKeT[17].

Ewe ogHuM npobsieMHbIM BONPOCOM BUHANKALMOHHOINO UCKA OCTaeTCsa onpeeneHue
nobpocosecTHOCTU nNprnobpeTaTena nMmyuiectsa. Paccy>xgas o BUHAUKALMOHHOM ucke, E.
A. CyxaHoB 0TMeYaeT « 4obpoCoOBeCTHOCTb npnobpeTaTensa CBsA3biBaeTCA 3aKOHOM C
He3HaHneM UM hbakTa, UMEKLLEro pnanyeckoe 3HavyeHmne, 3HaHne KoOToporo caenasno
6bl ero npunobpeTeHne HenpaBoMepHbIM. [laHHOe 3abny>xgeHne npmnobpeTaTtens
(He3HaHMe) ABNAEeTCA, CTOYKN 3PEHNS 3aKOHa, N3BUHUTENbHBIM, TaK Kak OH He MOr ero
n3bexxaTb, a ero nosegeHne - [OOPOCOBECTHLIM U NMPaBOMEPHbIM. Ecnu bbl
npuobpeTaTtenb He 3abnyxaancs, To eCTb 3Ha/ 0 TOM, 4TO NpoAaBeL, Belmn He nmeeT
NnPaBOMOYMN Ha ee OTHY>XXAeHune, To ero nosegeHue 6b1s10 Obl MPU3HAHO
HenobpoCcoBEeCTHbLIM M MOTOMY HEMpPaBOMEpPHbIM» [18].

Mo ogHOMY M3 Aen, pacCMOTPEHHbIX B TEKYLLEM rofy, nNokynaTtesb 6bla NpU3HaH
HenobpocoBeCTHbIM NpuobpeTaTesemM No ABYM OCHOBAHUAM:

1) nokynaTesib He BbIACHSA Npu npnobpeTeHnn cnopHoro asTtomobunnsa cobnogeHmne
npoaasuomMm (OO0 «PUTAM») yCcTaHOBNEHHOrO Nopsaka npnobpeteHnsa nmyuiecTsa y
00O «N® OKTAH», a Tak>Xe ycq0BUA nepefavn nMyLLecTBa;



2) nokynaTesb npmobpen nMyLecTBo MO LeHE HUXe pbiIHOYHOMN[19] [S]. O6paTum
BHMMaHue Ha obcToaTenbcTBa agena OO0 «MNd OKTaH» B IMLLE KOHKYPCHOIo
ynpasnswowero J1. o0bpaTtnnocb B CyA C UICKOM K rpakgaHuHy . o6 ncrpebosaHnm n3
Yy>KOr0 HE3aKOHHOI0 BJlafeHNs UMYLLL,eCTBa, YKa3aBs, YTO pelleHneM apbutpa>kHoro
cyna Omckom obnactum oT 10 aBrycta 2012 r no aeny «OKTaH» NPU3HaHO
HecocToATeNbHbIM (baHKpoTOM). Mpn NpoBeneHUN aHann3a PUHaAHCOBO-XO3ANCTBEHHOW
DeATeNbHOCTU 1 caenok 6aHKPOTa KOHKYPCHbIM YMPaBASOWNM

YCTaHOBJIEHO, YTO COBEpLUEHa CAesIKa N0 OTHY)XAEHMIO TPAHCNOPTHOIro CpeacTBa.
OnpepneneHnem ApbutpakHoro cyna OmMckom o61acTm 4oroBop Kynam-npoaaku
TPaAHCNOPTHOro cpencTsa, 3akodeHHbIn mexay OO0 «IMd OkTaH» n OO0 «PUTAM>»,
npuU3HaH HeAeNCTBUTENIbHbIM. [TPpMMEHEHbI NOCNEeACTBUA NPU3HAHUA COEKU
HegencTBuTenbHon. OgHako, OO0 «PUTAM» npoun3Besio OTHYXAEHUE CNOPHOro
TPaAHCNOPTHOroO CpeacTBa rpa>kgaHuHy [. nocpeacTBOM 3aKIO4YEHNS C NOCAEeOHNM
00roBopa Kynan-rnpomaku.

paxxaaHuH [., npnobpeTtasa asToMobunb, HE 3Ha U HE MOI 3HaTb O CYLLECTBYIOLLEM
criope Mexay topunanyecknmm nnyamm. OgHako, cy nocH4mTan, 4YTo OH A0JKEH bbin
YCOMHUTBLCSA B NMpaBe npoaaBLa Ha OTYYy)XAeHne aBToMobunns, Belb K MOMEHTY NMPoAaku
lopuaAnYecKoe nMuo BAaAeN0 UM He3HaYNTENbHOE BpeMs N LeHa aBToMobuns 6bbiia
HW>Xe PbIHOYHOW. KpoMe Toro, rpakaaHunH [l. He npencTasua cyny A0OKa3aTesIbCTB TOMY,
4YTO BbIACHAN Npu NpnobpeTteHnn cnopHoro aBToMobumnsa cobnaeHmne npogasuom 000
«PUTAM» ycTaHOBNeHHOro nopsgka npmobpeteHnsa nmyuwectea y OO0 «Md OKTAH», a
Tak)Xe ycnoBusa nepenaydv nmyLiecTsa.

No3BonmM cebe He cornacnTbCa C TaKOW NOCTaHOBKOW BOMpPOCa Mo csieayoumnm
OoCHOoBaHMAM. CoBepLUEHHO 04E€BUAHO, 4TO (hmn3nyeckoe nuUo He nmeet 06 bLEKTUBHON
BO3MO>XHOCTW 3HaTb O HaAn4Mm npouenypbl 6aHKPOTCTBA B OTHOLLUEHUW NMpenblayLimnxX
cobcTBeHHMKOB. bosiee Toro, o npouenype 6aHKPOTCTBA 3aUHTEPEeCcOBaHHbIe NnLa
(Hanpumep, ynpasasawwWwmin) He coobuwatoT B opraHbl TMBAL, 4TO NO03BOANNO Obl
nokynaTeno BaageTb MHpopMaLnen, Beb B MOMEHT NMOCTaHOBKN TPAHCMOPTHOIO
cpencTBa Ha yyeT coTpyaHuku T'MBAA npoBepstoT aBToMOOUAbL Ha NpeaMeT
HaXoXXAeHUsA ero B yroHe nin He3akKoOHHOM BJlafeHUN.

CaM (haKT KOPOTKOIro No BpeMeHu BAafeHNs TPaHCMOPTHbLIM CPeACTBOM MOC/eAHUM
COBCTBEHHMKOM He MOXXET, NoslaraeM, CIy>XUTb OCHOBaHWEM A1 BbIBOAA O
NOAO3PUTENBHOCTM TAaKOro OTHY )XAEHUSA. YTO Ke KacaeTcs LeHbl BeWwu, To, Kak
N3BECTHO, COBCTBEHHNK CaMOCTOATENIbHO ONpefenseT ee, a KpoOMe TOro, OH MOXXeT
COCNaTbCA Ha CPOYHYH HEOHXOAMMOCTb B NOJIYHEHUN OEHEXKHOW CYMMbl KaK NPUYUHY B
CHV>XEHUWN PbIHOYHOM LeHbl. CTOUT N1 MOKynaTesto noaaraTh, 4TO Npu



NOOOM CHMXKEHUWN UeHbl CaesiKa ABseTCs I'IO,EI,O3pVITeﬂbHOVI?

B ropnanydeckon nutepaTtype nogHUMancsa sonpoc o6 onpeneneHnn MOMeHTa
npnobpeteHnsa npasa cobcTBeHHOCTN AobpocoBecTHLIM NpmnobpeTtaTtenem. Cornacmmcs c
MHeHnem K. N. CKNI0BCKOro, KOTOPbIN NnojslaraeT, 4TO MOMEHT npuobpeTeHns npasa
CobCTBEHHOCTN MOXET BbITb CBSI3aH Y TakKoro npuobpeTaTena TOSIbKO C BO3MOXHOCTbIO
MPU3HaHMA NpaBa Ha OCHOBAHUM OAaBHOCTW BnageHusA[20]. enCcTBUTENbHO, UHbIe
crnocobbl nprnobpeTeHns npaBa COBCTBEHHOCTU 34€Cb HE MOTYT BbITb MCMOJIb30BaHbl. HO
KakKoe 34eCb MMeeT 3Ha4yeHne CPOK MCKOBOW AABHOCTU, MPenyCMOTPEHHbIN O
Haanexawero cobcTBeHHUKa? MpeanosnoXXmMm, COBCTBEHHNK OCBEAOMJIEH O HAXOXAEHNN
BeLW Yy onpenesieHHOro nua, KoTopoe BnageeT eto Ha NPOTSKeHUN, HanpmuMep, LWecTu
MecsiLueB, HO He npegnpuHMMaeT OeNCTBUN Mo ee BUHAMKaUMKU. [powen CpoK NCKOBOM
OABHOCTW, 1 Ae-lope Hagslexxawmmn cobCTBEHHNK yTpaTWa NpaBo Ha yOOBJIETBOPEHME
NCKa, 04HAKO NMpaBo COBCTBEHHOCTN He BO3HUKJIIO N Y Bnagensua. NpaBo cobCTBEHHOCTM
nocnenHero BO3HUKHET JINLWb N0 NCTEYEHUN [AaBHOCTU Oro Cpoka ¢ cobnogeHnem
YCTAHOBJIEHHbIX 3aKOHOM npaBu (4. 4 cT. 234 TK PO[21]).

CnepoBaTesibHO, HE UMeeT 3HAaYeHNs B aHHOM cJlydae hakKT OTKa3a B Y0BJIETBOPEHUN
NCKa 0 BUHOMKaunmn[22] (bbiBLINN COBCTBEHHUNK, CKa>KeM, He CMOIr f0Ka3aTb 04HO U3
HeobxoamMblx ycnosun). NMpaBo cO6CTBEHHOCTU BfIafAebLia B TaKOM CJlyHae Takxe
BO3HUKHET TOJIbKO MO OCHOBAHUAM, NMpefyCcMoTpeHHbIMN CT. 234 TK PD[23], TO eCTb
CNycTa onpefnesieHHoe BpeMs nocsie NCTe4yeHnsa Cpoka MCKOBOM LABHOCTU, @ He C
MOMEHTa yTpaTbl ObIBLUMM COBCTBEHHUKOM BO3MOXXHOCTN BUHONLMPOBATL Bellb. Taknm
obpa3oMm, caM haKT BblHECEHUA NOA0OHOro cynebHoro pelweHns He cTaHeT OCHOBaHUEM
npnobpeteHnsa npasa cobcTBeHHOCTU A06poCcOBECTHLIM NpnobpeTaTenem.

AHanormnyHbeliMm obpasom cnenyeT onpenensaTb U MOMEHT nNpnobpeTeHns npasa
cobcTBeHHOCTU, ecnn nprnobpeTaTensb He obpaTuiaca B cyn 3a yCTaHOBJIEHUEM

rnpasa. B JaHHOM cny4dae cHYMTaeM, YTO HOpMa Y. 4 CT. 234 TK P®[24] coaep>Xut
be3ycnoBHoOe NpaBuio 0 HEOHXOANMMOCTIN C/IOXKEHNS CPOKOB, TO €CThb, AaXKe eC/un
CODCTBEHHMK He U3BeCTeH, cnefyeT nonaraTh, YTO OH MMes NMPaBo Ha BUHOMKaUWIO, a,
criefgoBaTesibHO, K CPOKY, YCTAaHOBJIEHHOMY AOJ19 LABHOCTU BJllafgeHUs, cnenyeT
NPUYUNCINTb U CPOK MCKOBOW AABHOCTU. [103TOMY Mbl HE COrJlaCHbl C MHEHNEM TaKuX
aBTOpoOB, Kak A. A. Hosocenosa u T. I1. MNogwmneanos, KOTopble MULWYT, 4TO
nobpocoBecTHbIV NpnobpeTaTenb AO/KEH CTAHOBUTLCA COBCTBEHHUKOM He cpa3y, a
TOJIbKO MocCsie BCTYMJIEHUS B CUJY peLlleHnsa cyaa, OTKas3aBLero B UCKe 0 BUHOUKALNn y
Hero CNOPHON HeABMKUMOCTHN, NPUOBPEeTEHHON Yy HEYNPaBOMOYEeHOro oTHy>xaaTens, u
perncrpaunmm npasa coO6CTBEHHOCTN B peecTpe NpaB Ha HEABUXXMMOCTb, TO €CTb Nocne
hopMMPOBaHNSA CJIOXKHOIO IOPUAMNYECKOro cocTaBa[25].



Hawa no3snumna cornacyertcsa v ¢ noctaHosneHnem lNMneHyma BC PO u MNMneHyma BAC PO Ne
10/22, B nN. 13 KOTOPOro COAEPXXUTCS NOJIOXKEHNE, COrNJlaCHO KOTOPOMY MpaBo
cobcTBeHHOCTN aobpocoBecTHOro npmobpeTtaTensa BO3HMKAET HE TOJIbKO B C/lyyae
OTKa3a B YAOBNETBOPEHUN UCKaA O BUHONKALNN NMYLLLIECTBa, NPeaAbsAaBJIEHHOI0
Hagfnexawmm cobCTBEHHUKOM, HO N KOr4a Takon UCK BO obulie He npenbaBnancs. B
MPOTMBHOM CJlydae caMa BO3MOXXHOCTb BO3SHUKHOBEHMNSA NpaBa CO6CTBEHHOCTUN CTaBUTCS
B 3aBMCUMOCTb OT XXe/laHuUs (nm HexxenaHus) cobCTBEHHMKaA NPeabsaBAATb
BUHONKAUWOHHBIN UCK. [leNCTBYOLWEee 3aKOHOAATE/IbCTBO TBEPAO CTOUT Ha No3uuun,
COrjlacHO KOTOPOM NpaBO Ha UCK - 3TO NpaBo, a He 0643aHHOCTb nLa, NpaBa KOTOPOro
HapyLeHbl.

2.2. NpyuMeHeHUe HeraTopHoro Ucka: coBpeMeHHas
npakTUKa M npoodnembl

HecmMoTps Ha KaXKyLLytCs MPOCTOTY 3aKOHOA4ATEeIbHOM KOHCTPYKL MM HEraTOPHOr0 UCKa,
KakK B TEOpUK, Tak Ha NMpaKTUKe BO3HMKAeT MHOXXeCTBO nNpobnem. MpobieMHbIM
OCTaeTCsa BOMNPOC onpefesieHns nNpaBoBOM NPUPOAbI HEraTOPHOro Ncka. Kak n3secTHo,
npaBo cOb6CTBEHHOCTN BKOYaeT B cebsa: BnageHne, Nosb3oBaHNE N pacrnops>KeHue.
BONBbLIMHCTBO YY€HbIX MOfaratoT, YTO HEraTOPHbIA UCK 3alUMLLaeT Kak NpaBoMoymne
NoJib30BaHUA, Tak U NpaBoOMoOYUS pacnopsi>xeHns. OQHakKo Takoe onpeneneHue
COLEeP>XaHUSA NCKaA HE COOTBETCTBYET cucTemMe cnocoboB 3aLlUNTbl BELLHbIX MPaB.
HapylLieHne nnm ocnapvBaHme BELLHOro npaBa BCcerga CBs3aHO C OAHMM M3 NMPaBOMOYUIA.
N3 3Toro peneHnsa n BbiTekaloT TPy cnocoba 3awnThl BeWHbIX NMpaB, UCMOb3yeMbIX B
3aBMCMMOCTW OT TOr0, Kakoe NMpaBoMOYMe HapyLLUEHO: NMPU HapyLUEeHUN NPaBOMOYUNS
BJlaleHNs OHO 3alUMLLIAEeTCsA MPU NOMOLLM BUHANKALMOHHOIO UCKa, NpW CO34aHnN
NpensaTCTBMX B NOJIb30BaHNM UMYLLLIECTBOM BO3HMKAET MPaBo Ha NpenbsBlieHne
HEeraTopHOro UckKa, B cJlydae HapyLweHns NPaBOMOYMS Pacnops>KeHNs BO3HMKaeT NpaBo
Ha NpeabsB/IeHNe UCKa

0 Npu3HaHMKN NpaBa cobCcTBEHHOCTU. TaknM obpa3oM, B COOTBETCTBUM C CUCTEMHbBIM
NoAXo40M HeraToOpHbIN NCK 3allMLLaeT, TO/IbKO NMPaBOMOYMSA NOJIb30BAHNA[26].

CybbekToM TpeboBaHUA (MCTLOM) MO HEFATOPHOMY UCKY ABAISEeTCA COBCTBEHHUK Nnbo
WHOW TUTYNbHLIAN BRageney. 3aMHTepecoBaHHOCTb Jt0boro apyroro amua B
NCMNOJ/Ib30BaHMN MMYLLLECTBA HE MOXET AaTb eMy HeraTopHoro ucka. Tak, Hanpumep, no
ooHomy 13 gen cyn obs3aH oTBeT4YMKa obecnedynTb 6ecnpenaTCTBEHHbIN MPOXOA UCTUA K
CBOMM MOMELLEHMNAM, HO OTKa3a B YAOBNETBOPEHUN 3TUX e TpeboBaHMN NoceTUTento
nctua. Ecnm TuTyn Bnagesnbua OCHOBaH Ha



00roBope, To Haasiexxawmum UCcTuom oH byaeT Torga, Korga noMmMMo BJafeHUs OH
HagenaeTcs NoJIHOMOYMAMN NONL30BaAHUA N (MNK) pacnops>xeHus. B apbuTtparkHon
NpakTUKe N3BECTHbI Caly4an NpenocTaB/ieHnsa HeraTopHoOM 3alnThl NpaB apeHgaTopa
HEXXMJIOr0 MOMELLEHNSA N MHOMO HEOBMXXUMOIO MMyLLLECTBA OT NPOTMBOMNPAaBHbIX
OEeNCcTBUN TpeTbero nmua. Tak B noctaHoBneHun ®AC CeBepo-KaBka3koro okpyra ot 14
despanda 2007 r. Ne @ 08 -7290/2006, ykazaHo cornacHo ctatbsam 304, 305 K PD[27]
apeHaaTop Kak TUTY/bHbIN BRagesnel MoxeT TpeboBaTb YCTPaHEHUS BCAKMX
HapyLUEeHWN ero npasa, XoTH O6bl 3TN HapyLeHUsA N He BblIn coegnHEHbI C NNLEHNEM
BnageHus. MNpwn 3a8aBi1eHUN Takoro pona TpeboBaHnn UcTel, A0JKEH AOKa3aTb Haan4dune
y Hero rnpasa apeHbl Ha NHAWBUAYANIbHO - ONpefesieHHYI0 Bellb, PaKT HaX0oXAeHMUs
MMyLLEeCTBa B ero BJAaAeHNnM N NpPoTUBOMNPABHOCTb CO34aHNA OTBETHYMKOM MPEenATCTBUN B
OCYLLECTB/IEHNN NCTLLIOM MPaBOMOYMIA MO MOJIb30BAaHUIO 3TUM UMyLLECTBOM. OTBETHYUKOM
BbICTYNaeT nnuo, He

ABNAOLWNMCA (PaKTUYECKMM BNafesibLueM nMmyLecTsa, KOTopoe CBOUMU
MPOTMBOMNPABHbLIMU OENCTBMAMKM CO3[aeT NPenAaTCTBMSA, MelatoLlime HopMasbHOMY
NMoJIb30BaHNIO nMyLecTBy. OTBETYMKOM MO HEraTOPHOMY UCKY MOXeET ObITb Kak MU0, He
nMerulee npas Ha Bellb, Tak U COBCTBEHHUNK MMYyLLECTBa, Ha 3aKOHHOM OCHOBaHUN
nepenasLwnin MHAWBUAYaANbHO-ONPenesIeHHYIO BELb BO BflageHne nctuy (apeHgonarens
apeHaaTopy Mo AOroBopy apeHabl COBCTBEHHUK YHUTApPHOMY NMpeanpuaTuio Ha npase
X035INCTBEHHOI0 Be4eHUs NN y4peXX4eHUI0O Ha npase onepaTUBHOIO yrpassieHus,
COBCTBEHHMK MMYyLLLECTBa NepefaHHOro B 4OoBEpUTENIbHOE yrpaBJieHe No 40roBOpY,
COBCTBEHHMK MMYyLLLECTBA, NepefaHHOro 3asorogep)xaTtento B nopsaake obecrnevyeHums
ncrnonHeHmsa obsazatenbCcTB)[28].

NMpeoMmeToM HEraTOPHOro Ucka sBnseTcsa TpeboBaHne COBCTBEHHMKA UM 3aKOHHOIO
BNagenbla 0 COBEPLUEHNN AENCTBUS, YCTPAHAIOWEro NpenaTCcTBMe B NOJIb30BaHNN U
pacrnopsi>XeHnn MMyLLECTBOM, a Tak)Xe 0 BO3Aep>XaHUM OT coBepLUeHns nogobHbix
nencTeun. Hanpumep, ncteuy MoxxeT notpebosaTb 0T 06513aHHOr0 CybbekTa CHoCa
Oorpa)kaAeHunmn, NpPenAaTCTBYOLWMNX BXOA4Y B NoMeLweHns nctua, 1mbo ocsoboxxaeHuns
3eMeJIbHOr0 y4acTKa OT CTPOUTEJIbHbIX MaTepuasnoB, 3aBe3eHHbIX OTBETYNKOM. cTel,
MOXXeT noTpeboBaTb OT OTBETYMKA NMPEKPATUTbL CTPOUTENBLCTBO, MPUYEM, HE TOJIbKO
Torga, Korga Bo3BoAuMbIN 06 bEKT 0O6bEKTUBHO HapyLlaeT ero npasa, HO U Toraa, Koraa
OH TOJIbKO Ha4YMHaEeT CTPOUTbLCS, HO UCxoasa n3 o6CcToaTeNbLCTB AeNa BUAHO, YTO
CO3[aeTCs yrpo3a HapyLeHns npas UCTLUa NOJIb30BaTbCH U pacnops>XaTbCA CBOUM
NMYLLECTBOM.

NpeamMeToM HEraTOPHOIr0 UCKa MOXXET BbITb TakXXe TpeboBaHMe He coBepllaTb
NENCTBUIA B TEYEHMNE HeONpeaesIeHHOro Nnepnoaa BpeMeHmn, B HaCTHOCTU HE NPOXoauTb



no TEPPUTOPUN UCTLA, YMEHbLUUTb YPOBEHb WYyMa. YCI0BUAMU YO0BNETBOPEHUS
HEeraTOPHOro UCKa SBASETCSA COBOKYMHOCTb Ceaylowmx ob6cToaTenbsCcTB 1) Hanv4yme y
ncTua npasa cobCTBEHHOCTU, MHOMO BELLHOro npasa nan oba3aTesnbCTBEHHOIO NpaBsa,
Hagensouero HocuTess NOJIHOMOYUSAMUN MO NOJIb30BaHUIO N (MIN) BNafEeHUIO
WHAVBMAYaIbHO-ONpeaesieHHbIM NMYLLEeCTBOM (HanpuMep, BbiTeKaloWMMN N3 A0roBopa
apeHabl, HanMa), 2) PakT HaxoXAeHMa nMyLlecTsa BO BJlageHun ncrtua, 3)
NPOTMBOMNPABHOCTb NOBeAEeHNA OTBETHYMKA, CO34aloLLEero npenaTcTBUS K
OCyLLeCTBJIEHUIO MOJIHOMOYMIA NOJNIb30BaHNA N pacnops>XeHus. BuHa obs3aHHOro nmua
3HaYeHus He nveer.

Bonblioe pacnpocTpaHeHne HeraTopHbIA UCK NOJy4Yun Nocjie BBegeHUsA B AeNCTBue
rnaebl 17 'K PO «[1paBo cOBCTBEHHOCTU M ApYyrMe BellHblie NpaBa Ha 3eMio». B
YaCTHOCTW, HEraTOPHbIN UCK CTasl OCHOBHbIM Crocob 3awwmnTbl COBCTBEHHUKA 3€MESIbHOI0
y4yacTKa OT OencTBUW Bnagenbua cepsutyTa (CT. 274, cT. 277 TK PO[29]), roe
yCTaHaBJ/IMBaAaeTCHA NPaBO OrPaHNYEHHOr 0 MOJIb30BAHNSA YY)XKUM 3eMesibHbIM Y4aCTKOM
(cepBuTyT). HeraTopHbIn NCK MOXET BbITb NpeabsB/EH B

OTHOLWEHUN npekpalweHns cepsutyTa (CT. 276 NK PP[30]). bonbliasa 4YacTb HEraToOpPHbIX
TpeboBaHMM BbITEKAET U3 COCEACKUX OTHOLWEHMW. B cooTBeTCcTBUM C N. 3 CT. 17
KoHcTuTyumnm Poccnnckon depepaunm ocylecTsiieHe npas 1 csobon 4yenoseka v
rpa>xgaHwHa He OOJ/HKHO HapywaTb nNpaBa n ceobonbl Apyrmnx nuu. MyHKT 2 cT. 36
KoHCcTuTyumnm Poccunckonm denepaumnm 3akpenaseT NpaBuio, 4To BrageHue,
MoJsib30BaHME N pacrnopsiXXeHne 3emsaen n 4pyrumMmm NnpmpoaHbIMn pecypcamu
OCYyLLEeCTBAATCA X cobcTBEHHMKaMn cBo6OAHO, eCcsin 3TO He HaHOoCUT yulepba
OKpYy>KaloLen cpefe n He HapyLllaeT NpaB M 3aKOHHbIX MHTEPECOB MHbIX NNL,.

N3 cynebHom npakTuku A. npeabsasuia Uck K godepu O. 0 BbiICENEHNN U3
npuHaanexxawen A. Ha NnpaBe eaANHONNYHON COBCTBEHHOCTN KBaApTUPbI, YKa3as, 4To
004b BpeMeHHO nocennniacb K Her Ha 2 Mecsila [0 pelleHns Bonpoca 0 HanMme Apyrou
KBapTUpbl, aB COOTBETCTBYIOLLYIO pacnnucky. OgHako, npowJso 2 roga, a 4oyb
npogoJsikasa NpoXxmeaTb B KBapTupe. B cyn ncteu npenocTaBul TakXe 3arnmncky
no4epun, B KOTOPOW Ta yKa3sasa, 4To ocBObOANT KBAPTUPY NPU YCJOBUN BO3BPaTa UCTLLOM
OBYX ee KolwleK. 3asBNeHHbIN NCK OblN yAOBNETBOPEH Ha OCHOBAHUNM

CT. 304 T'K P® KaK HeraTopHbI. [TyHKTOM 3 cTaTbun 292 NK PO[31] npeaycMoTpeHa
BO3MOXXHOCTb 3alUNTbl CBOMX NpaB YJ1€HaMnN CeEMbU COBCTBEHHMNKA XXMNJIOMO MOMELLEHMNS
nyTeMm npeabsBieHnsa Ncka ob yCcTpaHeHNM HapyLLEeHUN NX NpaB Ha XXWJoe nomMeuleHune
oT NobbIX N1L, BKAKOYAsA CaMOro COBCTBEHHMKA XXNNOro noMeweHus. NMocKobKy
HapyLIAKTCA rnpasa NnoJib30BaHNSA XXWJIbIM MOMeLLeHNeM, TO YJleH CeMbU MMeeT Mnpaso
npenbsaBUTb HEFATOPHbIN NCK K COBCTBEHHUKY XXMNJI0Ir0 MOMELLLEHMSA NO NMpaBuiaM CTaTbi



304 MK P®[32].

Kacasicb cpepbl NPUMEHEHUS HEFraTOPHOro UCKa, c/ieayeT 3aTPOHYThb Npobnemy 3allnThbl
npaB cocobCTBEHHUKOB. He Bbi3biIBa€T COMHEHWI BO3MOXXHOCTb

NCNoJIb30BaHNA cocobCcTBEHHMKaMM obuiern cobCTBEHHOCTM HEFAaTOPHOI0 UCKa B Tex
cny4vasix, korga npoTuBonNpaBHble AEeNCTBUA COBEPLUAOTCS TpeTbUMN NnuamMmn. B Tex xe
cny4asix, korga npaBomMoyms cobCcTBeHHMKa HapyLLalTCa AENCTBUSAMM APYroro
COCOBCTBEHHMKA, BO3MOXHOCTb MUCMOJ/Ib30BAaHUS HEraTOPHOMO MCKA He CTOJIb O4EBUHA,
y>Ke X0Ts 6bl NOTOMY, YTO OTBETYMKOM [OJI)KEH BbICTYNaTb APYron cobCcTBEHHUK[33].
PelieHne 3Ton NpobnemMbl CBA3aHO C HAJIMYNEM UK OTCYTCTBMEM COralleHns o
COBMECTHOM MMO0J1Ib30BaHUM 06LLMM MMyLLeCcTBOM. Ecnm Takoe cornalleHne nmeeTcs, 4To
CcoCcobCTBEHHUKIN 00513aHbl pa3pellaTb CNopbl B PaMKax ero ¢ UCNoJsib30BaHNEM
0653aTeNbCTBEHHO-MPABOBLIX MCKOB. MNpn OTCYTCTBUM COrNalLEHUS U NPX CAopax 0 ero
3aKJII0YEHUSAX, COCOOCTBEHHNKM MOFYT MCMOJIb30BaTb HEFATOPHbLIN UCK ANS 3aLUThI
CBOUX MHTepecoB. MNpaBUILHOCTb YKa3aHHOW NO3ULWN NOoATBEpXKAaeTcs n cyaebHomn
npakTukKon. Tak, TpeboBaHMe 0 BO3J10XKEHUN 0693aHHOCTM NPeaoCcTaBMTb AOCTYN As
npoesna Ha TeppuToputo oTBeTHMKa (TCXK) cny>kebHbIX MalnH UcTua (cobCcTBEHHMKA
HEXXWJIbIX MOMELLEHUI Ha NMepPBOM 3Taxke 3[aHuns) 6b1s10 yA0BNETBOPEHO, B TOM YuUC/e, B
CBSI3U C T€M, YTO MUCTLIOM HEe 3aKJ1l04aN0Ch COrlalleHne ¢ UHbIMU COCOBCTBEHHNKAMM
XKUNbIX N HEXXUJIbIX MOMELLEHUIA MHOTOKBAPTUPHOIro AoMa O NMopsiake BNageHus u
NoJIb30BaHNA HaXOAAWMMCS B UX A0N1€BON COBCTBEHHOCTN 3eMefIbHOM y4YacTKe.
OTCyTCTBME TAaKOro corjlalleHns noaTBep>x4aeT NpaBo Ha BUHAMKALMIO, MOCKOJIbKY B
3TOWN CUTYaLWUN rOBOPUTb O HAINYMN 00513aTe/IbCTBEHHbIX OTHOLLUEHWA MeXAY UCTLOM n
OTBETYMKOM HET OCHOBAHWUIN[34].

B cooTtBeTcTBUM CcO CT. 208 TK PP[35] Ha TpeboBaHns cOBCTBEHHMKA NN UHOTO
BNagesbua 06 ycTpaHEHUM HapyLWEeHNIA ero npaea, He CoOeANHEHHbIX C INLLIEHNEM
B/IafleHNSA, HE PacNpPOCTPaHAETCA NCKOBas AaBHOCTb. DTO 06yC/IOB/IEHO TEM, YTO Takoe
HapyLweHue BrageHns, BO-NepsbiX, HOCUT OANALWLMNCA XapaKTep, a BO-BTOPbIX, HE CTOJb
WHTEHCUBHO, KakK Npn HENPABOMEPHOM 3aBslafeHUN YYy)KON BELLbIO, B CBSA3N C YEM
OTCYTCTBME HEMeOJIeHHON peakunm cobCTBEHHNKA (MHOIro BNagesbua) Ha BbISBIEHHbLIN
haKT HapyLeHNsa ero rnpas N OXpPaHAEMbIX 3aKOHOM NHTEPECOB HEe MOXKeT
paccMaTpUBaTbCA KaK HeEHagexalasa 3aboTAMBOCTb yHYaCTHMKA FPaKA4aHCKOrro
obopoTa 0 cBoeM umyLlecTBe. HeraTopHbIN NCK MOXXET ObITb NpeabsaB/EH BO BCSAKOE
BpeMs,MoKa NpoaosnKalTCcsa 4eNCTBUA, co3fatolme NnoMexn B OCyLLeCcTB/IeHNN
BrageHus. Nocne nx npekpawleHnsa nc4esaeT OCHOBaHME HEraTOPHOro NUcKa, y
nocTpanaBLUen CTOPOHbI COXpaHAETCs npaBo TpeboBaTb BO3MELLEHUS MPUYNHEHHbIX
TakKuMnN OencTBusaMn ybbITKOB.



BbiBOAbI.

B Teopuun rpakiaHCKoro npaBa ornpeaesieHbl YCN0BUS, KOTopble HeobXoanMbI 1
[OCTaTO4YHbI A5 NpeabsBieHNa NCKA: UCTel ABNsSeTCs COBCTBEHHMKOM (TUTYIbHbIM
BNlafesibLEeM) Belu; Bellb Bbibbla N3 BNageHna cobCcTBeHHMKa NOMUMO ero BOJu;
NMYLLLIECTBO COXPAHWUIOCh B HAaType U HaxoanTcsa B QaKTMYECKOM BlageHUN

ApYyroro 1ua; BAHAULNPOBATb MOXXHO TOJIbKO UHANBUAYAIbHO onpesesieHHoe
NMYLLLECTBO. BUHANKALUMSA BNOJSIHE NPUMEHMMA K CJIyYasiM, eC/IN UMYLLLECTBO BblObIBAET B
pe3ysibTaTe COBEPLUEHUS HUYTOXXHbIX CAOEJNIOK, TaK KaK HNYTOXHAas caesika He
nopoxkaaeT Kakune-nmbo npaBoBble NMoCieacTBUS,, OHA HAYTOXXHA C MOMEHTa ee
coBepLleHUs N He TpebyeTca NpM3HaHMA TaKoBOW CyaoM. Ecim )ke nmyLiecTBo BbibObIIO
13 BNajeHns noMnMo Bosim CoO6CTBEHHMKA B pe3ysibTaTe COBepLUEHMS 0CNopPMMON
cOoenku, B 3TOM cjlydae BUHAMKALNA HEBO3MOXKHA U MMYLLIECTBO MOXXET ObITb
BO3BpaLLLEHO B pe3y/ibTaTe NMpuUMeHeHus nocneacTBun HegencTBUTENIbHOCTY caenku. Ha
Hal B3rnsg, HeobxoaAnMMo pasrpaHMYeHne COOTBETCTBYIOWNX MCKOB MO NPU3HaKam,
NPUCYLLIUM TEM UJIN NHBIM MPaBOOTHOLIEHNAM. DTO MO3BOJINT UCKJTIOYNTb KOHKYPEHLNIO
NCKOB, KOTOpPas HNUBEJINPYET NPaBOBbIE HOPMbI, HEOMPaBAAHHO PaCLLUNPSS BOSMOXKHOCTH
OOHWUX MO CPABHEHMUIO C APYrUMN.

HeratopHoe npuTsa3aHue obecneymBaeT 3alnTy OT /toObIX HAPYLIEHW BELHOro npasa,
He OorpaHMYMBasiCb NPaBOMOYMEM MNOJIb30BaHUS. PasrpaHnyeHme e HapyLIeHWin Ha
hakTn4eckmne n topnagnyeckme He MMeeT 3HavYeHnsa B cnope 06 ycTpaHeHUn
NPenaTCTBUN, HE CBA3AHHbIX C JINLLEHWNEM BrliafgeHuns. YCNOBUSMM YO0BNETBOPEHWS
HEeraTopHOro ncka, BblpaboTaHHOro elle B pUMCKOM MpaBe, IBJISETCA Ha/In4Yne BELLHOro
npaBa Ha Bellb, NPENATCTBME B OCYLLLECTBJIEHNN NpaBa UCTLUA U OTCYTCTBUN, Y
OTBETYMKA NPaBOBbIX OCHOBAHUIM A1 BO3AENCTBMSA Ha UMYLLLECTBO UCcTUa. NHbIMYK
CNl0BaMu, BeLLHO-NMPaBoBas 3alliMTa NocpeacTBOM HEraTOPHOINro UCKa NpeaoCTaBsieTCs
He TOJIbKO Mo (haKTy HapyLLUeHNs BeLHOro npasa, Ho U B CBA3M C OTCYTCTBMEM MNpaBa Ha
nonobHoe noeseneHwue.

3aKJiloueHue

NcK - 3TO NMpaBo Anua OCyLecTBAATbL CyaebHbIM nopsagkoM (06pa3om) npuHaanexatllee
emy TpeboBaHue.

BUHAOWKALUNOHHBIM NCK AaeT npaBo CO6CTBEHHUNKY NCTpeboBaTb CBOE NMMYLLLECTBO U3
Yy>KOro He3akoHHOro BsageHuns (ct. 301-303 TK PO).



HeraTopHbIN NCK AaeT NnpaBo COBCTBEHHUKY TpeboBaTb YCTPAHEHUNS BCAKUX HapPYLUEHUNN
€ero npasa, He CBA3aHHbIX C nweHnem snageHus (ct. 304 NK PO).

BMHANMKALWOHHLINA N HEFATOPHbIN UCKM HE OTHOCSATCS K KaTeropusiMm MaTepuasbHoOro
XapaKTepa, NOCKOJIbKY HadefieHbl MpoLeccyasibHON NPUPoOaOoN.

B Teopun rpa>kgaHCKoro npaBa ornpeaesieHbl YC0BUS, KOTOpble HeobxoanMbl 1
NOCTaTOYHbI A1 NpeabsaBIeHNA NCKA: UCTeL, ABASeTCA COBCTBEHHMKOM (TUTYJIbHbIM
BNlafieNibLiEM) BeL; BeLlb BbiObIa N3 BNageHns cobCcTBEHHMKA NOMUMO ero BOJu;
NMYLLIECTBO COXPAHMIOCh B HAaType M HaxoanTcs B PaKTUYECKOM BlageHNN

ApYyroro nuua; BAHANUNPOBATb MOXXHO TOJIbKO UHANBUAYAIbHO onpeaesieHHoe
UMYLLLEECTBO. BUHANKaLMSA BNOJIHE NPUMEHMMA K CJly4asiM, eC/IN UMYLLLECTBO BbiObIBaET B
pe3ysibTaTe COBEPLUEHUS HUYTOXXHbIX CAEJNOK, TaK KaK HUYTOXHAas caesika He
nopoXkaaeT Kakne-nmbo npaBoBble MocieacTBUS, OHa HAYTOXXHA C MOMEHTaA ee
coBeplleHUs N He TpebyeTca NpM3HaHMUSA TaKoBOW CyaoM. Ecin )xe nmyLiecTso BblObII10O
13 BNageHns noMnMo Bosim cobCTBEHHMKA B pe3ysibTaTe COBepLUEHNs 0CNopMMON
cOoenku, B 3TOM C/ly4ae BUHOMKALNA HEBO3MOXKHA U MMYLLLIECTBO MOXXET ObITb
BO3BpaLLleHO B pe3y/ibTaTe NMpuMeHeHns rnocneacTBuin HeaencTBUTENbHOCTY caenku. Ha
Hal B3rnsg, HeobxoAnMo pasrpaHMYeHne COOTBETCTBYIOLWNX NCKOB MO NpU3HaKam,
NPUCYLLIUM TEM UJIN NHBIM MPABOOTHOLLUEHNAM. DTO MO3BOJINT UCKJTIOYNTb KOHKYPEHLIUIO
NCKOB, KOTOpPas HUBEJINPYET NPABOBbLIE HOPMbI, HEOMPAaBAAHHO PACLLUNPSAS BO3MOXHOCTHN
OOHWUX MO CPAaBHEHMIO C APYrUMN.

HeraTtopHoe npuTsisaHue obecneymBaeT 3alLUUTY OT NtoObIX HAPYLUIEHWI BELLHOro nNpaBa,
He orpaHN4YMBasaCb NPABOMOYMEM MNOJIb30BaAHMUS. Pa3rpaHnyeHmne e HapyLleHUn Ha
hakTnyeckune n ropnanyeckme He MMeeT 3HaYeHUna B cnope 06 ycTpaHeHun
NPensTCTBUN, HE CBA3AaHHbIX C JINLLEHNEM BllafeHUs. YCN0BUAMWN yO0B/I€TBOPEHMS
HEeraTopHOro Ucka, BbipaboTaHHOrO eLle B PUMCKOM MpaBe, SABJSIETCA HaM4Yme BELLHOro
rnpaBa Ha Bellb, NPenaTCTBME B OCYLLECTB/IEHUN NpaBa UCTLA U OTCYTCTBUN, Y
OTBETYMKA NPABOBbIX OCHOBAHWI A9 BO3AENCTBUA HA UMYLLECTBO UCTUA. VIHbIMYK
CNoBaMu, BeLLHO-MPaBoBas 3allMTa NocpeacTBOM HEraTOPHOIro UCKa NpeaoCcTaBseTCs
He TOJIbKO Mo (haKTy HapPYLUEHMS BELWLHOIrO NpaBa, HO U B CBSI3M C OTCYTCTBMEM MNpaBa Ha
nonobHoe noBeneHme.
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