Copnep>xaHue:

BBEOEHWE

AKTyanbHOCTb TeMbl uccnepoBaHmsa. Jlloboe rocynapcTBO 3aMHTEPECOBAHO B
FPAaMOTHOM CTPOUTENLCTBE KOHKYPEHTOCMNOCOHBHOM 3KOHOMUKN, MOCKOJIbKY 3(PEKTUBHO
PYHKUMOHMpPYOLWAA S3KOHOMMKA ABNSAETCA OOAHUM U3 T1aBHbIX YCN0BUIA YCMELLIHOro
pa3BUTUS rocyaapcTia. [Mpu 3ToM Cc nepexonoM Poccnm K pbIHOYHO SKOHOMUKE BCe
6onbllee coumanbHO-3KOHOMMYECKOe 3HavYeHne nprnobpeTaeT NpeanpUHUMaTENbCTBO,
TaK KakK MMeHHO OHO BO MHOIroM obecneynBaeT counaibHy, SKOHOMUYECKYHIO U
NOJINTUYECKYIO CTabUIbHOCTb; YaCTHbIE NPeaAnpUsATUS (KoMMep4Yyeckie opraHn3aLumnmn)
BHOCSAT 3HAYUTENbHbINA BKJ1a4 B permoHanbHoe pa3Butue, bbicTpee afanTmpyoTcs K
MEHSIOLMMCSA PbIHOYHBIM NOTPEBHOCTSIM. B 3KOHOMMKE CTpaHbl Pob
npeaonpuHUMaTeNbCTBa ONpenesnseTcs, B YaCTHOCTU, TakuMu DakTopaMn, Kak BKajg
npeanpuaTUin B co3gaHne BHyTPEHHEro BaJIoBOro npoaykKTa, B MPOU3BOACTBO
npoayKuuu; BKNag npeanpustuin B opMmpoBaHme 604 XeToB BCEX YPOBHEN;
HaKorMJieHne TPYAOBbIX HABLIKOB, a TakXXe CTabunmnsaumen Ha pbiHKe Tpyaa.

OAHaKo pbIHOYHAs 3KOHOMWKA NoJpa3yMeBaeT MHHOBALMOHHOE pa3BUTME NpeanpuaTuii
Pa3HbIX OPraHn3aLOHHO-NPaBOBbLIX (hOPM, POPMUPOBAHME HOBLIX COOCTBEHHUKOB,
HOBbIX NMOJAX0A0B K 613Hecy. PbIHOYHbIE MEXaHU3Mbl AUKTYIOT KOMMNAHWUSAM MHbIE YCJI0BUS,
BO3HUKAIOT NPUHLMMNNAJIbHO HOBbIE OTHOLLEHUS C FOCYAApCTBOM, C MapTHEPaMM Mo
H6u3Hecy, pacMpsTCS YHKUMN NPeanpusTin, 4To 3acTaBnseT 6osiee 0TBETCTBEHHO
NOAXOANTb K OTKPbITUIO BU3Heca, BbiI6opy opraHM3aLUnoHHO-NPaBOBOM (OPMbI
NpeanpusTUs, N3y4eHuto NPaBoOBbIX OCHOB OpraHu3auum n seaeHns busHeca. Bmecte ¢
TeM, He MeHee 3HayMMa PoJib HEKOMMEPYECKNX OPraHn3aLunii, Tak Kak UM NpuUHaaIexuT
ocoboe MecTo B CTaHOBNEHUM FpakAaHCKOro oblecTBa B Hallen cTpaHe. Yepes HMX
HacesieHne, MOMUMO MPOYEro, MOXXeT akKKyMyJInpoBaTb MHGOPMaLNIO 06 aKTyasibHbIX
npobsieMax CBOEN XU3HeaesTeIbHOCTY, peLllaTh UX CaMOCTOATENbHO 6o
«TPAHCANPOBATbL» OpraHam BJACTWU M BCTyMNaTb BO B3aUMOAENCTBME C HAMW OJ1S MOUCKa
NO3UTUBHOIO PELLUEHNS NOKaIbHbIX Npobnem.

B cBA3M C yBenM4YeHneM KomyecTBa ropuandeckmnx nny B Poccunckonm degepaumnn
Heobx0AMMO Ka4yeCTBEHHOE NPaBOBOE peryanpoBaHmne 0CHOB UX BO3HUKHOBEHUS U
PYHKLNOHUPOBAHNSA, KOTOPOE A0J/IKHO OCYLWECTBAATLCA C Y4E€TOM AOCTUXKEHUN HAYKWN



rpa>kK4aHCKoro npasa. Ml cerogHsa topuandeckmne nuua ABasoTCsa KOHCTPYKUMen,
[OCTAaTO4YHO yperyJnpoBaHHON HOpMaMU rpa>kgaHCKoro rnpasa v apyrux dpenepanbHbiX
3aKOHOB W MPaBOBbIX aKTOB, PerynpyoLwmx nx otaesnbHbole Buabl. Ho npn aTom B
0Te4YeCTBEHHON IPULNYECKON HAaYKe N 3aKOHOAATENbCTBE HE C/I0XKMIIOCh € 4UHOIr0
noaxona K Kjsaccnukaumm opnandeckmnx auL, 4To He MOXKET B MOJIHOW Mepe
obecne4ynTb NPaABOBOWN PEXNUM 3TUX OTHOLWIEHUN U NoATBEP)XAAET HEOOXOANMOCTb
aHa/In3a CYLWeCTBYIOLWMNX KpUTEpUeEB pasrpaHUYeHns Ipnanyeckmnx nnL, aasa OUueHKu
CTeneHn X COOTBETCTBMA COBPEMEHHbLIM peasinsm.

Mpwn 3TOM He Tak gaBHoO - B 2014 roay 66110 NnpoBeaeHo pedopMmmpoBaHme
rpaXkK4aHCKOro 3aKoHoZaTesIbCTBA O OPUANYECKUX NnLLAX, 3aTPOHYBLUee, B TOM 4ucie
KNaccnmkaumno iopnandyecknx nmy, oTaesibHble U3MeHeHUs, KacatLwmecs oTaAe IbHbIX
MX BUOOB, BHOCUJINCb U NO34HEE, YTO TaKXKe aKTyaJ/In3npyeT 3Ty TeMy.

CoBpeMeHHOoe pa3BuUTmeE NOJINTUYECKON CUCTEMbI HE OCTaBIIE€T BO3MOXXHOCTU
NnpUMeHeHUs KOHCePBaTUBHbLIX B3rNs400B B roCyjapCTBEHHOM perysimpoBaHnm
3KOHOMUKUN U COCTOSAHUN HOPMAaTUBHO-NpaBoBon 6a3bl cTpaHbl. CNOCOOHOCTL U
BO3MO>XHOCTb KOHCTPYKTUBHOIO NX AMHaMNYECKOro pa3BuTus ABAAIOTCH 3aJ10rOM
ONTMMasIbHOIrO Pa3BUTUSA FOCYAapCTBa, UHTerpaumm ero 6a3soBoro COCTOSAHUSA C
HoBenWwnMu TpeboBaHUAMN MNPOBON SKOHOMUKWN N NOJINTUKK. [103TOMY BHeceHue
NMornpaBoOK N N3MEHEHU B COBPEMEHHOE 3aKOHO4aTesIbCTBO ABAAETCHA HEOTbeM1IeMON
4yepTon ero NocTynaTesIbHOro pa3BUTUSA, a NPOLLECC UX N3YHEeHUSA U MPUMEHEHUS
npeacTaBaseTCsa BeCbMa akTyasibHbIM BOMNPOCOM.

OO0beKT uccnepoBaHms: 06LLECTBEHHbIE OTHOLLIEHWS, BO3HMKAlOLIME B CBA3M C
co3gaHneM ropngndeckmnx anu.

MpepomMeT UccnenoBaHUA: NPaBOBbIE OCHOBAHMS pa3rpaHUYeHNs BUOOB IOPUOANYECKNX
.

LLlenb nccnepoBaHuUA - npoaHaan3npoBaTh CyLLECTBYyOWME BUObl OPUANYECKNX NNL,.

ONna goCcTmXeHnsa noctaBaeHHoOW uenn bbinn ornpepgeneHsl cnegyroumne sanadm
uccnenoBaHuiA.

- NpoaHaAn3nNpPoBaTb FEHE3NC IOPUANYECKOr0 SINLa KaK COLMaIbHO-9KOHOMNYECKON U
rpa>kKa4aHCKO-NpaBoOBON KaTeropuu;

- NpOoaHaIN3nNpoBaTb NOHATHNE, CYLLUIHOCTb lOpnaANYeCKOro Jinua " BbloesinTb ero
NMPU3HaKW,



OXapaKTepn3ioBaTb OpraHbl OpNON4YeCKOro simua, ero npeactaBmnTesibCTBa 1 (pVIJ'II/IaJ'IbI;

BbISSBUTb KPUTEPUN KNAaCCUDUKALNKN IOPUANYECKUX NNL;

BblAENTb 0COBEHHOCTU YHUTAPHbIX N KOPMNMOPaTMBHbIX OPNANYECKNX NLL;

npoaHaan3npoBaTb KJlaCCUPUKaLNIO IOPNONYECKUX JIUL, HA KOMMepYeckue un
HeKoMMep4yeCcKne opraHmnsaumm n nx snabl,

MeToAabl UCCNIef0BaHUA: B COOTBETCTBUM C LieNbio, 3a4a4aMn N 0COBEHHOCTSAMMU
npeaoMeTa nlyveHus 6bIIN NCMONb30BaHbl Pa3INyYHbIEe MeTOoAbl NCCIeoBaHUs, cpeau
KOTOpPbIX MeTo[ onnucaHus n 0606LLEeHNS, ANANEKTUYECKNN, NOTUYECKUA,
aHAJINTUYECKNIN, CUCTEMHO-CTPYKTYPHbIN, CPAaBHUTENbHO-NPaBOBOM, (POPMasbHO-
topuanYeckuii n np.

CTteneHb Hay4HOMW pa3paboTaHHOCTM TeMbl. Ha COBpeMeHHOM 3Tane pa3J/inyHble
aCneKTbl CYLWHOCTW, NPaBOBbIX OCHOB CO34aHUNA U PYHKLNOHUPOBAHNS IOPULANYECKNX
ML JOCTAaTOYHO LWWNPOKO OCBELLEHbl B OTe4eCTBEHHOW NMpaBoBOW nuTepaType. Ho
ONCKYCCNOHHBLIM OCTaeTCs BOMPOC UX Knaccudukaummn. K npobnemam pasrpaHnyeHumns
BMUOOB opuanyeckmnx nnu, obpallatoTca Takme opucTbl, NnpasoBebl, Kak KO.H. AHapees,
A.M. laTtuH, M.B. Kapnbivyes, M.M. Kunabos, 3.E. Konokonosa, P.T. Mapaanues, B.T.
Mo3onauH, T. M. PacconoBa, M.M. TuxoHoBa, FO.K. Toncton, E.A. XnebHukosa, H./.
Spuawsuau v np.

CTpyKTypa uccnepoBaHuMaA: faHHasa paboTa coOCTOUT U3 BBEAEHUSA, B KOTOPOM
060CHOBbIBaeTCA akTyasIbHOCTb TeMbl paboTbl, 0603HavYaeTCcsa npeamMeT N 06bEKT
nccnefoBaHNA U CTaBATCA 3ada4u, Tpebylowmre pelweHns B paMKax gaHHOro
nccnenoBaHUs; ABYX raB M 3aKJl04eHUs, B KOTOPOM NoABOOATCA UTOMM UCCeoBaHNS.
B nepBon rnaBe paccMaTpmBaloTCsa obLieTeopeTnYeckme acnekTbl PUANYECKUX 1L Kak
CybbeKTOB rpa)x4aHCKoro npasa. Bo BTopow rnaBe aHaAM3npPyOTCs NMPaBOBblIE OCHOBBI
Knaccupukaumm ropnanyecknx nuu B Poccnmnckom depepaumm n BO3HUKaOLWMe rMpu 3TOM
npobnembi.

NrNMABA.1 KOHLUENTYAJIbHBIE OCHOBBbI
IOPUANYHECKUX JINLU KAK CYBBEKTOB
FPAXXAHCKOIO NPABA



1.1.N'eHe3UC IOPUANYECKOro JIMua KakK couMasibHO-
3KOHOMMUYECKOM U rpa>kaaHCKO-NPaBOBOW KaTeropum.

Mpexxae Bcero, OoTMETUM, YTO Ha COBPEMEHHOM 3Tare NoHSATUE rPaXkKAaHCKOro rnpaBsa
TPAKTYIOT, MpeXxae BCero, B CBSA3U C NMPABOBbIM PerysinpoBaHNEM 3KOHOMUYECKNX
(MMYLLECTBEHHbLIX U CBA3AaHHbIX C HAMU HEUMYLLIECTBEHHbIX) OTHOLLUEHW, B AAHHOM
CMbICJIE FPaXkK[JaHCKOe NPaBO pacCMaTPUBAETCA B KAYeCcTBe IPUANYECKON (MpaBoBO)
hOopMbl SKOHOMUYECKUX (AEHEXXHO-CTOMMOCTHbIX, UMYLLLECTBEHHbIX) OTHOLLEHWIA.[1]

NMoToMy ceroiHs Hapsay C rpa)kgaHamMn, To eCTb PU3NYeCKUMN Nnuamm, K cybbekTam
WMEHHO rpa>KJaHCKOro rnpaBa OTHOCATCS M INLA topuandeckme, apasiiolmecs ocobbiMu
obpaszoBaHusaMmn, obnagaoWwMmMm psgom cneumndmnyeckmnx nprusHakos, obpasyemMmbiMu 1
npekpalwanwmnMmmncs B cneunanbHoMm nopaake. MNpn 3ToM CTaHOBJIEHME LOPUANYECKNX
NINL KaK FpakaaHCKO-MPaBOBOM KOHCTPYKLUWN U MHCTUTYTa Fpa)kAaHCKOro rnpasa 6bis10
NONr M.

B npaBoBOM acnekTe coumanbHas CyLWHOCTb YesloBeKa N B3auMooencTeme ero ¢
00LL,eCcTBOM CBOE Bblpa>KeHMe HaxXoguUT, MOMUMO NPOYero, B CO34aHUN Pa3INyYHbIX
COl030B, 0bLlecTBeHHbIX 06beanHeHNN. VI XX1n3HenesaTenbHOCTb COBpeMeHHOro obuiecTsa
HEeMbIC/INMO NpencTaBnTb 6e3 0bbeanHeHnsa nogen B pasHoobpasHble rpynnbl U COK3bI,
6e3 06beanHEeHNA NX KannuTasioB U JINYHbIX YCUIINA AN AOCTUXKEHUA KaKUX-TO
onpeneneHHbIx uenen. 1 ocCHoBHOW NpaBoBon YOPMON NOJO0OHOr0 KONEKTUBHOIO
y4acTus Ny, B COBPeMEeHHOM rpakiaHCKOM 060poTe BbICTYMNaeT KOHCTPYKUUSA
opunonyeckoro nmua.[2]

B Hanbonee obuwem Bnae BO3ZHMKHOBEHNE MHCTUTYTA lOpUANYECKOro anua obycsoBseHo
6bIJ1I0 TEMM XKEe NpUYnHaMn, 4TO 1 NMOsIBJIEHME N Nocaefytollee pa3BuTre Npaea, a
MMEHHO YCNIOXKHEHNEM CouMasibHOW opraHn3aumn n gudpdepeHumaymnen obuiectsa,
Pa3BUTUEM SKOHOMUNYECKNX OTHOLLIEHUN, 0OLLEeCTBEHHOr0 CO3HaHuA. N Ha onpeaeneHHoOM
3Tane pa3BuTuA obwecTBa NPaBOBOro peryjampoBaHuUs CoumasibHO-3KOHOMUYECKMX
OTHOLLUEHMNN C YH4ACTMEM TOJIbKO PU3NYECKNX NNL, B KaYyecTBe CyObeKTOB YaCTHOro npasa
CTasio HeLOCTaTO4YHO A5 BCe Bosiee pa3BmBatoLLEerocs 3KOHOMMU4Yeckoro obopoTa.[3]

30ecb cnegyeT NOSACHUTbL, 4TO B MaclwTabax rocyaapcTBa SKOHOMMKA NpeacTaBnseT
coboin X039NCTBEHHYO CUCTEMY, B paMKax KOTOPOM OPMUPYIOTCSA pa3finyHble TOBAPHO-



OEHE)XHble OTHOLWEHNS, B KOTOPbLIX MPUHUMAIOT y4acTue cybbekTbl, umetowmne
pa3/INyHbLIN NPaBOBOW CTATYC (lopuanvyeckme nuua, opraHbl BlacTu, rpakgaHe).
OCHOBHbIMW XK€ areHTaMun PbIHOYHbIX OTHOLUEHUNIN ABAITCA NpeanpuaTns ((onupmol) n
notpebutenun. FroBops o Npmpoae NpeonpuaTuUsa Kak X03ancTeytowero cybbekTa,
cnepyeTt oTMeTUTb, 4TO A. CMUTOM OCHOBbI BO3HUKHOBEHUSA (PUPMbI CBA3bIBAJINCL C
pasfeneHnemM, a Takxe Koornepauven Tpyaa. A B BugeHun ®. Hanta BO3HUKHOBEHNE
hnpM CBSA3aHO CO CTPEMJIEHNEM PbIHOYHbLIX CYOBbEKTOB K MUHUMU3ALMN
HeonpeneneHHoCTU N pucka.[4]

Ho HauOonee rnyookmm obObLACHEeHMEM
npupoabl NnpeanpuaTUA, KOMMep4YecKou
OpraHu3auum BbiCTynaeT, Ha HaLl
B3rnsan, onpepeneHue P. Koy3a,
COrJlacHO KOToOpoMy (bMpMa ABNfAETCHA
3KOHOMMWYECKMM U NPaBOBbIM
MHCTUTYTOM, 3aHUMAIOLWLUMCH
npoM3BOACTBOM (pacnpepeneHueMm u
np.) 39KOHOMUYEeCKux bnar m
obnapalowMM XO3AUCTBEHHOM
CaMOCTOATEeNIbHOCTbIO B cchepe peLueHUus
BOMPOCOB O TOM, «4TO, KAK UMEHHO M
ANA KOro Heo6xoAMMO NPOU3BOAMUTDL, A
TakK>Xe roe, KOMy M No KaKMM UMEHHO



LeHaM npopgaBaTb».[5]

B uesoM nosaBJsieHUe M nocJsiegyiouiee
LUMPOKOe pacnpocTpaHeHue
KOMMep4YecKnx odbpa3oBaHMMU OTHOCHAT K
nepuoay nepBoHa4YaJibHOro HakonJieHus
KanuTtaJsa. B 31O BpemMsa cTtano
BO3HUKAaTb MHOXXeCTBO
MHOUWBUAYAJIbHbIX U aCCOLUMUPOBAHHbIX
npeanpuaTMn, CTaBLUUX 3aTEeM ONOPOM
¢habpuiHOro nponsBoACTBa, a TakKXe
opraHusauvwoHHou cpopmMmon
npeanpuHMMaTesibCKOU O eATeJIbHOCTM.
Ha nocnepyouwux stanax Hay4Ho-
TexXHU4YeCcKoro nporpecca um
3KOHOMUYECKOro pa3sButusa poJib
npeanpuaTun, KOMMep4Yeckux CTPyKTyp
B DJXOHOMMUKe BO3pacTaJsa, a ux
DYHKUUM pacluMpanucb. 1 oHn B



KaYyecTBe SKOHOMUYECKOMU U NPaBOBOM
KaTeropmm, Xo3ssMCTBEHHOMN CTPYKTYPbI
(xo3aUucTBYIOWEro cybbekTa) 3a nepuon,
Pa3BUTUA PbIHOYHbIX OTHOLUEHUMN
3HAYUTEJNIbHO 3BOJIIOLLMOHUPOBaNN.[6]

To ecTb BCneancreme Toro, 4YTo NlIOOM B
CUN1ly CBOEM Npupoabl He MOryT
nepecrtaTtb nNOoTpedbNATL T@ NN UHBbIE
Oslara, OHM BblIHY)XAEHbl U NOCTOAHHO
BOCNpPOM3BOAMTb NOTpednseMblie UMM
Onara, To eCTb OCYyLLEeCTBNATb
HenpepbiBHbLIX Npouecc NPou3BoACTBA.
U ona npomsBoacTBa NPoaoyKLuum, a
TaK>Xe BbINOJIHEHUA pa3HOro poaa ycnyr
M paboT, HeobxoaMMbIX Ans
XXU3HenefATeJIbHOCTU Nnoaeu,
CO30al0TCA B oOLLecTBe KOMMep4Yeckue
opraHmsauuu (npepnpuatus,



KOMMNAaHUMU).

X KOMMepuyecKasa npupopga
00BACHAETCA TeM, 4TO B YCJIOBUAX
COBPeMeHHOU PbIHOYHOU SKOHOMMUKM K
HenocpeancTBeHHOMU uenu
XO3AUCTBEHHOM OeATeJIbHOCTH
npeanpuaTun, KOMNaHUM OTHOCUTCSH He
yOOBJieTBOpEeHUue odL,ecTBeHHbIX
norpebHocTen B Onarax, a peanumsauus
MMMU COOCTBEHHbIX SKOHOMUYECKUX
MHTepecoB. [IOTOMYy OCHOBHbIM TUNOM
XO3fIUCTBOBAHUA CeronHs ABNAETCA
npeanpuHUMaTeNnbCTBO.
CoOTBeTCTBEHHO,
npeanpuHuMaTesibckana pupma,
npeanpusaTue ABJIAETCA
OpraHM3auMMOHHO-NPaBOBOMN (bopMOoM
npeanpuHUMaTesiIbCKOUN AefATeJNIbHOCTHU



opraHmsauum (ropmandyeckKkux Jiuu) nam
rpa>kaaH (dumsndyeckux nuuy). To ecTb
nepBoHa4vYasibHO NoHATUE «pupmMma» (oT
MTasnbAHCKOro firma - noanuco)
O3HA4aJI0 «TOProsoe uMA»
KOMMepcCaHTa, npeanpMHMMaTens,
OAHAKO C pa3BUTUEM dKOHOMUYECKHUX
OTHOLUEHUU TPaHC(POPMUPOBAJIOCb, CTaB
opraHmsauMoHHou popMom
npeanpuHUMaTesibCKOU AeATeJIbHOCTM.

[71

Bo3BpawaacCb K CTAHOBJIEHUIO
IOpUANYEeCKOro Jiuua B KayecTtBe
MHCTUTYTa rpa>kagaHCcKoro npaesa,
OTMEeTUM, 4YTO, COrNacHoO
uMccneposatensam, yxxe ko ll- 1 BB. no
Hawleun 3pbl OTHOCATCA 00Ccy>XaeHus
lopuctamm PuMckou pecnydonumku npemn



CyLL,eCTBOBaHUA COIO30B (OpraHu3sauum),
obnapaowmnx 0060co06/IEHHbIM K
Hepa3aesibHbIM UMYLLLEeCTBOM (B
4YaCTHOCTM, YaCTHbIX KOpNnopaLlum,
KOJ1J1erum), BbICTYNaloLW X B
rpa>ka,aHCKOM obopoTe OoT cBoero
COOCTBEHHOro nMmeHm (roponcKkmx
OOLWMH), cyLnecTBOBaHUE KOTOPbIX Npu
3TOM He 3aBUCUT OT U3MEHEeHUA
KOJIMYecTBa UX Y4aCTHUKOB.[8] K
couMaJsibHbIM egMHUUaM, oONnapaloLWLUM
npaBaMMm YaCTHbIX JIUL, OTHOCUJIUCDL B
PUMCKOM NnpaBe peJZiIurmosHbie u
npodeccmoHaJsibHble COI03bl,
caMoynpaBafloWmecss MecCTHble
rpa>kgaHcKue OOLLUHBI,
rocynapcrBeHHas Ka3Ha U np. 3aKOHOM
X1l Tabnuuy yctaHaBnuBanacb ceobopa



4YacCTHbIX AaCCOLMALUN, HAOENAJIUCDh
CUJIOU BHYTPEHHUEe yCTaBbl KOJIJZIErMu C
YCJZIOBUEM UX HEe NMPOTUBOPEUYUBOCTHU
3aKOHY. pu1 3TOM yTBep>X[asnocChb, 4YTO
HOpMa 3Ta BOCXoAMUT K 3aKoHY CoJioHa
(VI B. oo H.3.), nepeuucnawowiemy
M3BECTHbIe TUMNDbI KOJIJIErMn: cesibCKue
OOLMHBbI, 0O0OBEeaAnHeHuna coTpane3HUuKoB
M BOMHOB, NOXOPOHHbIE U PEJIUTNO3HbIe
COI03bl, TOProBblie U NPOU3BOACTBEHHbLIE
Kopnopauuu.[9] Ho 3aTeMm cBoboAaa
4YaCTHbIX O0ObeauMHEeHUN npeTepnena
MHOIO4MCJIeHHble 3aKOHOoAaTeJIbHble
orpaHu4eHus, orpaHuyeHuna B popme
NOCTAaHOBJIEHUN CeHaTa, UMNepPaToOPCKUX
KOHCTUTYLUMN.

TO eCTb CaM TEPMUH U NOHATUE
IOpUANYEeCcKoro mua agpMmHCKMM U



PUMCKMM IOPUCTaM OblJIN HEU3BECTHLI,
CYLWLHOCTb €ro MMM rnyboko He
MccrsiegoBasJsiacb, OoHAaKO CaMOM npeemn
pacLUMpeHUs Kpyra cybbekToB YaCTHOro
npasa, npexpae Bcero, 3a cYeT COIO30B
rpa>kpaH, ocodbiX opraHm3auuu, Mbl
ceroaHa o6sA3aHbLl PUMCKOMY NpaBy.

danee cnepyert oTME@TUTDb, UTO B
CpenHeBeKOBbe nNpeancraBJZiIieHUAa o
IOpUANYeCcKUX Muax UCNbiTbiIBaNMM
BJIMAHMEe 00rMaToB PUMCKOro npasa.
NnoccaTopaMm M nocTryjoccaTopaMm,
KakK npaBuio, TONbKO
KOMMEHTUPOBAJZIUCb aHTUUYHbIE TEKCThI,
M npeanpMHUMaJsiMCb NONbITKU UX
nNPMCNoOcods1eHusa K NnoTpedHoCTAM
CyLliecTByloLlLero u passuBaloLlerocs
xo3aucTBa. Npu 3TOM NnoHATHE



«IOPUANYECKOro mua>» IopUuCcTamMm
NMPUMEHAJIOCb KO BCEMY, YTO UM
Ka3aJsioCb Kopnopauueu (To eCTb B TO
BpeMs CaMOCTOAITeJIbHbIM
obbeanHeHueMm dbUMsnYecKux numu), K
npumMmepy, K onarorsopurtesibHbIM
¢oHpam. B nepuon HoBoro BpemeHm
KOHCTPYKUMUA IOPUANYECKOro nuua
noJiyyaeT AaJjibHeMllee npakTuyeckoe
pa3BuTue. B 4aCTHOCTM,
MccJsiepoBaTeNIiIMM OTMeYaeTCs, 4YTo
eBpPONeuCKUMMU KPYNHbLIMUA TOProBbiMU U
(bMHaAHCOBbBIMM NpeanpPpUATUAMMU
(Hemeukum Toprosbim ooMOM DPyrrepos,
AQHI JIMUCKMMMU U FOJIJTAHACKUMU BecCcT- M
OcT-UHACKMMU TOProBbIMHU
KOMMaHUAMMU, reHYy33CKUM DaHKOM CB.
Feoprusa v np.) BbipadaTbiBanacb n



COBepLUeHCTBOBaJZlaCb TeXHUKa
KOJ1JIEKTUBHOIO BeeHua X031UCTBa,
KPYMNHbIX OeJsl, U HAKONJIEHHbIU UMM
ONnbIT BeAeHUA U peryJimpoBaHus
OTHOLLUEHUU C YYacCTUueM pas3JiIndHbIX
lopuanyeckux nuy (aKLMOHEepPHbIX
o0LecTB, KpeauTHbIX OpraHusaumm m
np.) coirpan Ba>kHyIo poJib B CO3O0aHUMU
TOProBbIX U rpa>kpgaHckux KkogekcosB XIX
B.[10]

3aTeM OypHbIM pa3BUTUEM SKOHOMMUKMU B
XIX B. OblNn B, @H MOLUHbIA TONYOK
Pa3BUTUIO HenocpencTBeHHO NPaBoOBOIo
y4yeHUsa O iopuanvyeckKkux auuax. B
4YaCTHOCTU, NOABJIAIOTCA OPUrUHaJIbHbIe@
TPyAbl, NOCBALLEHHbIe NpoboneMmam
IOpUANYECKUX JIML, TAaKUX YYEeHbIX, KakK
®.K. CaBuHbM, P. MepuHr, O0.P. IN'mpke,



OepHoypr, P. Canneunb n np.,
3aJ1I0>)KMBLLUUX OCHOBbl COBPEeMEeHHOoro
NOHUMaHUA OaHHOro uHcturtyrta. C
Ha4vyasna XX BeKa 3HAQaYUMOCTb MHCTUTYTa
IOpUAUNYEeCcKOro Jiula Bo3pactaeT B CUny
pacluMupeHua BMellaTeNbCTBa
rocynapcrtBa B dKOHOMUKY, YCJIOOKHEHUSA
MHDPACTPYKTYPHbI, @ TaKXe
MHTEepHauMOHaNUu3aUuum
npeanpuHUMaTesibCKOU AefATeJIbHOCTMU,
NOABJIEHUA HOBbIX UH(POPMALMNOHHbLIX
T@XHOJZIONrMM M Npo4Umnx pakTopoBs.
Bcnepncreuve 3TOro yBeJsimuMBaeTcs
obbeM u noBbILLAETCA Ka4ecTBo
3aKOHOoAaTeJIbHbIX U UHbIX MPABOBbIX
aKTOB O IOpUuaunvYeckKux nuuax.[11]
CeropoHss HAYKOM rpa>kgaHCKoOro npasa K
YUCNY KJIIOYEBbIX OTHOCATCA Npobinembl



KaK TEOPMM IOPUAMNYECKOro inua, TakK U
COBEpLLUEeHCTBOBaHMA, a TaKXe
NPaKTU4eCKoro NnpMuMeHeHUs O0aHHOro
MHCTUTYTA.

1.2.MoHATUE, CYLLHOCTb IOPUANYECKOro Jiuua um ero
NMPU3HaKM.

foBOpPS O CYLLHOCTW IOPUANYECKOrO InLla Ha COBPEMEHHOM 3Tane, OTMETUM, 4TO
rpa>kAaHCKoe 3aKOHO4aTeNbCTBO NOA IOPUANYECKNUM JINLOM Noapa3yMeBaeT
opraHmusaumio, nmewwyro obocobneHHoe NMyLLLECTBO U OTBEYaKOLWY JaHHbIM
NMYLLLECTBOM MO COBCTBEHHbLIM 0653aTeNbCTBAM, CNOCOHHYIO OT CBOEro MMeHMU
npuobpeTaTb M OCYLLECTBAATb FPaKgaHCKMe npaBa, HECTU rpakaaHckme obsi3aHHOCTH,
a Tak>Xe OblTb NCTLOM M OTBETYMKOM B cyge.[12][pn 3TOM AaHHOE UMYLLLECTBO MOXKET
HaXOANTbCA Kak B COBCTBEHHOCTM HOPUANYECKOr0 nua, Tak K

B XO35MCTBEHHOM BeAeHUn Nnbo onepaTUBHOM yrnpaBsieHnn.[13]

Tak)xe cneymannucTaMmm OTMEYaeTCs, YTO tpunanyeckmne amua MMerT CaMOCTOATENbHbIN
byxrantepckum 6anaHc, pacyeTHbIN N Npoyne cHyeTa B BaHke.[14]

Ncxoosa ns npueeneHHOro onpenesieHnsa inpunan4eckoro anua, MOXXHO BblOeNINTb Takune
OCHOBHbIE €ro rnpun3Hakuy, Kak opraHnM3aymMoHHoe eanHCTBoO N MMyLleCTBEHHaA
060c061EHHOCTDL, @ Tak)Xe CaMoCTOoATEeNIbHas nMmyuwecreeHHaa OTBETCTBEHHOCTb, U
BO3MO>XHOCTb CaMOCTOATEJIbHO BbICTYMNaTb OT CBOEro MMeHu B rpa>xaaHCKoMm o6op0Te.
[15]

Ecnv roBopuTb 0 NpU3HaKe OpraHnU3aLnoOHHOro eAMHCTBA, TO c/leayeT OTMEeTUTb, YTO
XapaKTepusyeTcs OH TeM, 4YTo ntoboe puanyeckoe NNLO ABISETCS opraHu3aumen,
KOTOPOW npearnosiiaraeTcs Haam4yme cobCTBeHHbIX OPraHOB yrNpaBJ/IeHUS,
CTPYKTYPUPOBAHHOI0 CTPOEHMS 3TOro obpasoBaHnsa (Hanpumep, Haanyme
yypeaunTenbHbIX aKTOB (4OKYMEHTOB), CUCTEMbI 060C06IEHHbBIX BHYTPEHHUX



noapasfesieHnin, a Tak>Xe COOTBETCTBYOLLEN FoCyAapCTBEHHON perncrpauunn).

OTHOCUTE/NIbHO NPU3HaKa NMYLLECTBEHHON 060C061EHHOCTM OpraHn3aLmMm OTMETUM, YTO
XapaKTepu3yeTcs OH TEM, YTO UMYLLLECTBO KOHKPETHOrO IOPNANYECKOro nmua
obocobnsieTcs, COOTBETCTBEHHO, OT MMYLLLIECTBA OCTaJIbHbIX OPUONYECKUX NNL, @ TaKXKe
OT UMYLLECTBa y4YpeanTtenem n y4acTHMKOB AaHHOIo imua 1 oT MMyLLecTBa
MYHULMNANbHbIX, TOCYAAapPCTBEHHbIX 06pa3oBaHUi. [16] BMecTe C TeM topuanyeckoe
NNLO0 MMeTb O0J/KHO He NpocTo obocobneHHoe nMyLLecTBo, a obnagatb 3TUM
NMYLLECTBOM, KaK OTMeYasioCb Bhille, Ha NpaBe COBCTBEHHOCTU UM XXe onepaTUBHOIro
ynpaBneHus nmbo Xo3siNCTBEHHOro BeaeHuns. MNpn 3ToM NpmM3HaHUe B Ka4yecTBe
IOPUONYECKOro sinua opraHmsaunm, kotopas obnagaeT UMyLeCcTBOM TOJIbLKO Ha NMpaBe
BPEMEHHOI0 NOJIb30BaHMNA (B YaCTHOCTW, Mo aorosopy 6e3803Me34HOr0 NoJsib30BaHUSA
NN apeHabl) NCKAKYEHO.

Tak>xe 0TMEeTUM, YTO K BHELLUHEMY Bblpa>KEHWUIO NMYLLLECTBEHHO 060Cc061EHHOCTH
opraHm3auum OTHOCUTCS HalMyMe y Hee yCTaBHOro KanmTana (B YaCcTHOCTW, Y
X035INCTBEHHbIX 0OLLECTB) UM CKNaf04YHOro KanuTana (Hanpumep, y X03aMCTBEHHbIX
TOBApPULLECTB), @ TaK)Xe YCTaBHOro poHaa (y MyHUUMNANbHbIX U FOCY0aPCTBEHHbIX
YHUTAPHbIX NPeanpusaTuin), a y4eTHO-OyXranTepcknum ee oTpakeHneM BbICTyrnaeT
CaMoCTOATEeNbHbIA 6anaHC unn xe cmeTa.[17]

YTo KacaeTca cCaMoCTOATEIbHOW I/IMyLLI,eCTBeHHOIZ OTBETCTBEHHOCTU rOpPNAN4YeCKoro
nvua, To nog Hewn noapasymMmeBaeTCqa ero orBeTCcTtBeHHOCTb Mo CBOM obsa3aTenbcTBaM.
Mpwn 3TOM MyuLleCTBEeHHas OTBETCTBEHHOCTb IOPUANYECKOro JinLa O0JIKHa ObITb
oTaeneHa oT VIMyLLI,GCTBeHHOVI OTBEeTCTBEHHOCTW ero y‘-lpe,EI,I/ITGJ'IGVI N YH4aCTHWUKOB MO UX
cobcTBEeHHbIM 0653aTenbCTBaM, U OT OTBETCTBEHHOCTUN UHbIX JTALL.

BMecTe C TEM COBPEMEHHbLIM FPaXAAaHCKMM NPaBOM BBEAEH HOBbIN MPUHLIXM
OTBETCTBEHHOCTW, AONYCKAIOLWNIA KPYroBYO MOPYKY Pa3HbIX JINL, COrJlacHO KOTOPOW
HenocpeacTBEHHO y4YpeanTean MHOMrMX BUAOB IOPUONYECKNX NINL, HECYT
OTBETCTBEHHOCTb Mo 06a3aTeNbCTBaM OPUANYECKMX N1L.[18] B YHaCTHOCTN, YHACTHUKN
MOJIHOrO TOBAPMULLECTBA OTBEYalT CBOUM JINYHbIM MMYLLECTBOM MO A0JIraM TaKoro
ToBapulwecTBa (Tak Ha3blBaeMasa connagapHas cybcmanapHas oTBETCTBEHHOCTb).[19] A
rocyoapcTBO OTBEYAET MO A0JIraM CO3[aHHbIX MU Ka3e€HHbIX YHUTAPHbIX NpeanpusTun
(HeceT cybcmamapHyo OTBETCTBEHHOCTb MO Pa3/INYHbIM 0653aTeNbCTBAM 3TOr0
npeanpuaTuUs Npu yCcaoBUM HEAOCTAaTOYHOCTM ero nMyLiecTsa).[20] MomMmumo 3Toro,
camMocCTosiTeNIbHasA OTBETCTBEHHOCTb IOPUANYECKOro MLUa npeanosaraeTt ero
OTBETCTBEHHOCTb BCEM MPUHAAJIEXALLMM €MY UMYLLLECTBOM, 3@ UCK/IIOYEHMEM CJTy4aEB,
KOrfia 3aKoHOA4aTeNbCTBOM YCTAHOBJ/IEHbI OrpaHNYeHns Ha TpeboBaHMs KpeanTopos. B



4aCTHOCTW, MO A0JIraM aBTOHOMHbIX yyYpexxaeHunin obpalleHne B3bICKaHNN KpeanTopoB
MO>XeT 6bITb HanpPaBJ/IEHO NINLIb Ha OEHE)XHble CPeACTBa 3TUX IPUANYECKNX NNLL, a
TaK)Xe Ha BblAesIeHHOe UM COBCTBEHHUKOM MMYLLLECTBO 3@ UCK/OYeHneM 0cobo LLeHHOoro
ABVKUMOrO U HEABUXXUMOrO MMyLLLecTBa.[21]

llanee oTMeTUM, 4TO CNOCOBHOCTb PUANYECKOro L@ NpuobpeTaTb OT CBOEro UMEHMU
rpakJiaHCKMe NnpaBa, a TakXXe HeCTU COOTBETCTBYoLLME 00683aHHOCTIN, XapaKkTepusyeTcs
Kak 1 0eecnocobHOCTb (pM3NYECKOro mua, To ecTb 34eCb NoApasyMeBaeTCs, YTo
COOTBETCTBYIOLLAA CNOCOOHOCTb HPUANYECKOro NNLA NOHMMAaTb 3HaYeHne COBCTBEHHbIX
NeACTBUN 1 yNpaBAsTb MU ABASIETCA COLIMAJIbHO-MPABOBbLIM SIBJIEHUEM, BK/IOYAOLWMM B
cebsa He TONIbKO NCUX0SIorn4yeckne cnocobHOCTU U3NYECKUX JINLL.

B 4acTHOCTW, peannsyeTcs AeecrnocobHOCTb OPUANYECKOro ML ero opraHamm
yrnpaBieHuns, 0eNCTBMUS KOTOPbIX ABMSAOTCSA AENCTBUSAMU CaMOro 3TOro I0pUANYeCcKoro
nmua. A Bblpa>keHne BOJIN IPUANYECKOro NnLa AaHHbIMW OpraHaMun onpenenseTcs,
MOMMMO BOJIN (PU3NYECKUX JINLL, KOTOPbIE BXOOAT B OPraHbl yNpaBiaeHUs, TakXKe BoNEN
Y4aCTHMKOB N COBCTBEHHMKA 3TOr0 IOPUAMNYECKOrO /L@, roCyAapCcTBa, a TakxXe
NHTEepecaMm 1 3aKOHHbLIMU NPaBaMn YKa3aHHbIX N UHbIX 1nL.[22]

A Takon Npu3HaK pPNaN4ecKoro anua, Kak cCnocobHOCTb BbITb Kak UCTLOM, TakK ”
OTBETYMKOM B cyae n apbuntpake nmeeTt, NOMNUMO MaTepuasabHO-NPaBOBOro, 1
npoueccyanbHO-NpaBoBoe 3Ha4YeHMe. B YacTHOCTKU, AaHHOW CNOCOBHOCTLIO puanyeckoe
NNLO He TOJNIbKO HagenseTcsa onpeneneHHon npaBoCcrnocobHOCTbLIO, HO TakXe en
npenocTaBsfAeTCsa BO3MOXKHOCTb KpeanTtopam faHHOro nnua npmberaTthb K
NPUHYAUTESIbHbIM MepaM BO34ENCTBUSA B €ro OTHOLUEHUWN NPU MOMOLLM roCcyfapCTBEHHOMN
cynebHon cuctemsbl.[23]

BbllLuecka3aHHOe No3BOJISET TakKXXe yTBepXAaTb, YTO opnandeckme nmua obnagaoT
neecnocobHOCTbIO U NPaBOCNOCOOHOCTLIO, @ TakXXe UuMelT cneundnyeckmne
0Cco06eHHOCTN NPaBOBOro peryanposBaHmna cobcTBeHHONM MHaMBMAyanm3aumn. B
YaCTHOCTW, K MaBHbIM MHAUBULYANMN3UPYIOLLMM NPU3HAKaM IOPUANYECKNX NNL OTHOCAT
NX MECTO HaxX0XXOEeHNS U HAMMEHOBaHWe, a A1 KOMMepPYeCcKnX opraHn3aunnm -
hMpMeHHOe HanMeHoBaHMe, BKJOYatoLee B cebsa ceeaeHnsa 06 opraHM3ayOHHO-
npaBoBON (hOpMe AaHHOro nua U, CObCTBEHHO, MHAMBUAYaNbHOE (TO €CTb CBOE)
HanMeHoBaHue.[24]

CnepyeT Tak>Xe OTMETUTb, 4TO NPaABOCMNOCOOHOCTb U AeeCcnoCObHOCTb PNONYECKNX nny,
BO3HMKAOT C MOMEHTA X rOCyAapCTBEHHON perncTpaummn, a npekpawatTcsa C ux
nmkemngaunen. A ecnm bbITb TO4YHEE, - C MOMEHTA BHECEHUNS CBEAEHUN O IOPUNONYECKOM



nuue B EMPKOJT ynpaBOMOYEHHbLIMN Ha TO rocygapcTBeHHbIMU opraHamu (PHC Poccuu) n,
COOTBETCTBEHHO, C MOMEHTa BHeceHuns ceegeHun B EMPKOJ1 o npekpaweHnn
CyLW,eCcTBOBaHNA LAHHOIO opnanyeckoro nmua.[25] NMpu atom 06493aHHOCTDb
topuanYeckoro nmua 6biTb 3aperncTpUpoBaHHbLIM B 4AaHHOM peecTpe B O4HOMN U3
npenycMoOTPEHHbIX OeNCTBYIOLWMM 3aKOHO4ATeIbCTBOM OpraHn3aLMOHHO-MPaBOBbIX
dopM, 3aKpenseHa B [ paxgaHCKOM Koaekce P®D.[26]

Tak>Xxe 0TMeTUM, 4TO NMPaBOCNOCOOHOCTL PUANYECKUX NNL, A0JIXKHA COOTBETCTBOBATb
TeM uensaM, KoTopble npegyCcMoTpeHbl UX ydypeanTesibHbIMU LOKYMeHTaMn (yCTaBoM,
yypeanTenbHbIM LOrOBOPOM UJIN e 0OLLMMIY NosioXXeHnsamMm ob opraHnsaumnsax 3Toro
BMAa), B YaCTHOCTN, OHN MOryT COBepLUaTb TOJIbKO 3a(PUKCUPOBaAHHbIE B AaHHbIX
OOKYMeHTax AeNCTBUSA (OCyLLeCcTBNATb PYHKLNK).[27]BMeCcTe ¢ TeM 3aKoHoZaTeNnem
YCTaHOBJ/IEHO, 4TO KOMMep4eCKue opraHmsaumu, 3a NCKJIIDYEHNEM YHUTaPHbIX
npeonpuaTuUin, ayaguTopCKUX opraHn3aumm, MHBECTULMOHHbLIX (POHA0B N CTPAXOBbIX
MeAULUWHCKMUX OpraHnusaunm MoryT UMeTb FpaKaHCKue npasa, HecCTu
COOTBETCTBYOLLME rpaXKaHCKue 0653aHHOCTN, KOTopble HeobxoanMbl AN

ocyLiecTBi1eHNA noboro Bnga neaTenbHOCTU, He 3anpeweHHOro 3akoHogaTtenbCTBOM.
[28]

Mpn 3ToM HEOBX0ANMO NOAYEPKHYTh, YTO B C/ly4aax, NpenyCcMoTPEHHbIX
3aKOHOZATEeNIbCTBOM, lOpUANYecKme nLa MOryT 3aHMMaTbCs OTAE/IbHbIMY BUOAMU
NeaTenbHOCTUN NNLLb HA OCHOBaHUN CNeunasibHOro paspeLleHns (To ecTb JINLEH3UK),
6o YNeHCTBa B CAaMOpPEryJJiIMpyeMon opraHmusaumnmn, an Xe BblAaHHOIo
CaMoperyampyemMomn opraHnusaumen CBUAETENbCTBA O AONYCKE K onpeaeneHHbIM Buaam
paboT.[29]

HakoHeL, O6paTI/ITb BHMNMMaHWe CcyiegyeT Ha TOo, 4TO orpaHmn4eHmne ropnagmn4eckoro janua B
ero rnpaBax BO3MO>XXHO TOJIbKO B CneunasibHO NpeayCcMOTPeHHbIX Mrpa>XaaHCKNM
3aKOHO4ATeNIbCTBOM C/ly4aaX N B COOTBETCTBYIOLWEM nopanke. [pn aToM 3akoHogaTeNb
npegocTtasnadeT opunan4deckmnm JimnuamMm BO3MOXXHOCTb OCrNapmBaTb peLlleHns 06
orpaHmM4eHMn nx rpas B Cy,ﬂ,e6HOM nopsanke.[30]

1.3.0praHbl lOpuan4YecKoro numua.
NMpencraButenbCcTBa U (pusinasbl OPUANYECKOro
nuvua.



38ecb Heob6xo4MMO OTMETUTb, 4TO 0eeCnoCOBHOCTb M NPAaBOCNOCOOHOCTb LPUANYECKNX
JINL, peanmnsytoTcsa Yyepes Nx opraHbl, KOTOPbIMU (HOPMUPYETCSA U Bbipa>kaeTCs BOBHe
BOJIS IOPUANYECKMX JINLL KaK CaMOCTOATENIbHbIX CyObEKTOB rpa)kAaHCKoro npasa. Mpwu
3TOM OpraHamMm LPUONYECKOro snLa He TONIbKO OCYLLEeCTBAAETCS ynpaBaeHne ero
[eATeNIbHOCTbIO, OHW BbICTYMNAlOT TakXXe OT ero UMeHn B MMyLLecTBeHHOM 060poTe, TO
€CTb, KaK 0TMeYaJsioCb Bblllie, UX OEACTBUS MPU3HAOTCA OEACTBUSMM CaMOro
lopnManYeckoro auua.

OHM COCTaBAAT YacTb LOPUANYECKOrO JINLA N He SABNAIOTCS CaMOCTOSATENbHbIMU
cybbekTamum npasa (B 0T/INYME OT NMpeacTaBUTENEN, KOTOPbIE TOXKE MOryT BbICTyMNnaTb OT
NMEHW I0PUANYECKOro SINLLA MO ero NOPYYEHUIO, N OT MONIHbIX TOBAPULLIEN,
npeanpuHUMaTeNbCKas AesaTeslbHOCTb KOTOPbIX MPU3HAETCS AeATebHOCTbIO
COOTBETCTBYIOLLErO TOBApPULLECTBA B LiesioM). MoToMy A1 COBEPLUEHUS CAENIOK OT
NMEHU IPUONYECKOro SiNLA OHN He HY>XAaloTCs B JOBEPEHHOCTK.[31]

To ecTb topuanydeckme nuua npuobpeTaloT rpa>kaaHCKMe rnpaBa v NPUHUMAatOT Ha cebs
rpa>xgaHckne o6s3aHHOCTUN Yepe3 CBOW OpraHbl, KOTopble 06513aHbl 4ENCTBOBATL B
COOTBETCTBUM C 3aKOHOM, APYrMMU MPaBOBbIMM aKTaMK, @ TakXXe yypeanTesibHbIM
JOKYyMeHTOM.[32] cxoasa 13 Yero cnefyeT, 4TO BOJISt y4peauTenien, 0 KOTOpou
rOBOPWJIOCH BbILLE, Bblpa)keHa A0/1KHa ObITh B yYpeanTebHbIX JOKYMeHTax, obline
TpeboBaHMA K COAEP>KAHUIO KOTOPbIX YCTAaHOB/IEHbI 3aKOHOAATENILCTBOM.

CnepnyeT Tak)XXe OTMeTUTb, YTO B yCTaBe IOPUANYECKOro JinLa, YTBEPXKAEHHOro ero
yuypeauTenaMun (y4acTHUKaMn), 40JKHbI COAEPXXAaThbCsA cCneayloline cBeleHns: o
HAaWMEHOBaHUWN LPUANYECKOro NNLLA, O ero opraHn3aLoHHO-NPaBOBOM hopMe, 0 MecTe
ero HaxoXAeHus, o NopsaaKe yrnpaBieHUs 0eATeSIbHOCTbIO PUANYECKOro NNLA U NHbIe
CBefleHUNs, KOTOopble NpeayCMOTPEHbI 3aKOHO4ATENLCTBOM A5 IOPUANYECKUX NnL
COOTBETCTBYIOLLNX BUAA N OPraHN3aLMOHHO-NPaBOBO OPMbI.[33]

3aKkoHooaTeNneM TakXxe NnoL4YepKMUBaeTCH, YHTO B yCTaBaxX YHUTAPHbIX NpeanpuaTun,
yCTaBax HEKOMMEpPYECKNX OpraHn3saumnin, a Takxe yctaBax APYrmx KOMMepyYeckKnx
opraHm3aumm B NpeayCMOTPEHHbIX 3aKOHOM C/ly4asX OO0J/IKHbI ObITb onpeaeneHbl Lesam u
npeaMeT AeATeNbHOCTU puandyeckmnx nuny.[34] YTo kacaeTcsa nopsagka obpasoBaHMa U
KOMMNEeTEeHLUNN OPraHoOB IPUAMNYECKOro nnua, ToO OHU onpenenstTcsa ydypeanTesibHbIM
OOKYMEHTOM N B HEKOTOPbIX CJly4asaX COOTBETCTBYIOWMM 3aKOHOM (PenepasibHbI 3aKOH
oT 18.07.2009 Ne 190-d3 "O kKpegunTHOM Koonepayun", ®egepanbHbl 3aKOH OT
01.12.2007 Ne 315-®3 "O camoperynmpyembix opraHusaumax” n np.).



Mpn 3TOM B psge NpeayCMOTPEHHbIX FPaXKAaHCKMM 3aKOHOA4ATEeNbLCTBOM Cly4asX,
npunobpeTaTb rpa)kgaHCKMe npaBa 1 NpMHMMaTb 06593aHHOCTN LOpUANYECcKoe NNLLO
MO>XET Yyepe3 CBOMX YyH4aCTHUKOB.[35]

OpraHbl OPUANYECKOr0 NMLa MOryT BbiTb KakK e AUHONNYHBLIMN (MPe3naeHT,
npeacenaTtenb NpaBJeHNs, reHepasibHbI ANPEKTOP AN OANPEKTOP U NpP.), TakK n
KonnernanbHbiMn (HabngaTenbHbIN, NONEYNTENLCKUA COBETHI, MpaBsieHue, obulee
cobpaHme). B o6a3aTenLHOM nopsagke KosnermasabHbie OpraHbl CO34al0TCA B
KOpPMNopaTUBHbIX OPNONYECKUX NINMLAX, KOTOpPble NMOCTPOEHbl HA HavYaslax 4jeHcTBa (B
obuiecTBax n ToBapuLlecTBax, obLLEeCTBEHHbIX OpraHM3aunax, koonepaTmeax,
accoymaumax n cotosax). Npr 3ToM BbICLUMM OPraHOM B HMUX BCerga BbiCTynaeT obuiee
cobpaHue y4aCTHUKOB. Tak>Xe KosJiernasibHble opraHbl CO34aBaTbCA MOryT B (hOHAAX
(noneynTenbCKUe COoBETHI), B yYpexxaeHUsax (K npumepy, B obpa3oBaTesibHbIX U
HaYy4HbIX), HE OTHOCSALLNXCH K KOPNopaTUBHbLIM OpraHmn3aunsam.[36]

Tak, HanpuMep, B Koprnopaumnax obpasyeTca eANHONNYHbIA NCNONHUTENbHbIN OpraH
(reHepanbHbLIM ANPEKTOP, ONPEKTOP, NpeacenaTens 1 Np.). YCTaBoM Kopropauumu
npeaycMoTpeHO MoXXeT BbITb 1 NpefocTaBaeHNE MOJHOMOYUA eA4NHOTNYHOIO
NCMNOJIHUTENIbHOIO OpraHa HECKOJIbKUM JinLaM, AENCTBYIOLWMUM COBMECTHO, nnbo
obpa3oBaHne HECKOJIbKNX e ANHOJINYHbIX NCMOJIHUTE/bHbLIX OPraHOB, OENCTBYOLWMNX
He3aBMUCMMO OpYyr oT Apyra. Takxxe B Kopnopaumsax moxeT bbiTb obpa3oBaH
KoJI/IernanbHbI OpraH yrnpaBaeHns (B HaCcTHOCTU, HabnogaTenbHbIM UM OPYrOn COBET),
KOTOPbIM KOHTPOJIMPYETCHA AEeATENbHOCTb UCMONMHUTENbHbIX OPraHOB Koprnopauum n
BbIMOJIHAOTCA Apyrue hyHKUMN.[37]

3aKoHOOaTeNIeM TakXe OTMeYaeTCs, YTO JInLa, KOTopble B CUJTY Y4peaunTebHOro
[OKYMEHTa, 3aKOHa Uau APYroro NpaBoOBOro akTa YyMNoJIHOMOYEeHbl BbICTYNaTb OT MMEHWU
IOPNANYECKOro Nnua, A0/KHbI 4EeNCTBOBATb B MHTepecax npeacTaB/iseMoro uMu
topnanyeckoro nmua fobpocoBecTHO 1 pa3yMHO. [laHHY0 0683aHHOCTb HECYT TakXe
Y/1eHbl KOJIIernasibHblX OPraHoB LPUANYECKOro anLa.

OTHOCUTENbHO NPeACTaBUTENbCTB U PUINANOB CliefyeT OTMETUTb, YTO puandeckme
NINLUA MOTYT UCNbITbIBaTb NOTPEBHOCTb B perysisipHOM COBEPLUEHUN KAaKUX-TO OENCTBUN
3a npeneslaMm OCHOBHOIO CBOEro MecTa HaxoXXAeHus. I ¢ 3ToON Luenblo OHXM UMEIDT NMpaBo
co34aThb B KakoM-nmbo gpyrom mecte cobctBeHHoe o6ocobneHHoe noapa3aeneHne B
BUOe npencrtaBmuTensctea ambo punmvana.

MpeLCcTaBNUTENbCTBO ABMAETCH 060cobneHHbIM nogpaspeneHnem ropmnamn4eckoro Jumia,
pacrnoJsioxXeHHbIM BHE MeCTa ero Haxo>xxaeHud, n npeactapndrowmMm nHTepecbl 4aHHOIo



IOPUONYECKOro JINLA N OCYLLEeCTBAAOLWMM UX 3aLLUUTY, TO €CTb AJ19 NOCTOSAHHOro
COBepLUEeHUs onpeaeneHHbIX PpUANYeCcKux NencTBUn AN Co3a4aBLUEro ero
OPUANYECKOro nmua, K npuMepy, B TOM Ui MHOM pPermnoHe.

Y10 KacaeTcsa chmnmnana, To oH asnsgeTca 06ocobneHHbIM nogpasaeneHmnem
IOPUANYECKOro nLa, pacnosloXKeHHbIM TakK)Xe BHe MeCTa ero HaxoXxaeHus u
ocyuwiecTeasaowmM Bce nbo 4acTb ero pyHKLUNIN, B TOM YnUcie QyHKUNKN
npeactaBuTenbcTBa.[38] To eCTb huaman 3aHUMaETCs, B CYLLHOCTU, TOW e
0eaTesIbHOCTbIO, YTO U opuan4ecKkoe nnuo, ero cosgasllee, HO BMecTe C TeM MOXeT
OCYLLEeCTBAATb PYHKLNM ero npencTaBuTensCcTBa (3To MoxeT 6bITb, HanpuMmep,
oTheneHne baHka n np.). MNpu aToM punnanamMmm NHOrga MoryT CTAHOBUTLCA N BNOJIHE
CaMOCTOSATesNIbHbIE B 9KOHOMNYECKOM UIN B CTPYKTYPHOM CMbIC/IE OpPraHmn3aunm, ecam nx
yypeaunTenb - opunamnyeckoe MU0 cHUTaeT HeobXoANMbIM COXPAaHUTL MOJIHbIM KOHTPO/b
(VW NONHYO OTBETCTBEHHOCTb) 3@ UX OeATe/IbHOCTb10.[39]

Takum obpa3oMm, NpeacTaBuTenbCTBa U PUananbl CAMOCTOATENIbHLIMU IOPUANYECKUMNA
nmuamm He aBnaTca. OHM HaoenalTCa NMYLWEeCTBOM CO34aBLUMM UX IOPUNONYECKUM
JINLOM N OENCTBYIOT HA OCHOBaHUWN YTBEPXKOEHHbIX UM MOJI0XKEHUW. [1pn 3TOM OHU
OOJ/KHbI 6bITb YKa3aHbl B 0b6s3aTenbHoOM nopsagke B EMPKOJ1. HakoHel, oTMeTuM, 4TOo
PYKOBOANTENN NPeACTaBUTENIbCTB U (PUIMAJIOB Ha3HA4YalTCA opnan4eckum amuom n
OEeNCTBYIOT Ha OCHOBaAHUN €ro 4OBEPEHHOCTM.

MO>XHO 3aKJI04YUTb, YTO tOpUaNYECKNEe NnLa ABAAKTCA HaAeNEeHHbIMU FPaXK4aHCKOMN
NpPaBoCyHOBHLEKTHOCTbLIO OpraHn3aunsamMm, MerLLrMmn B CObCcTBEHHOCTM Nnbo Ha
OCHOBaHUM OPYroro BeLHOro npasa (onepaTtuBHOIro yrnpassieHNs Uin X03aNCTBEHHOIO
BefeHuns) obocobneHHoOE NMYLLLECTBO, OTBEYAOLWMMN AaHHBIM NMYLLLECTBOM MO
cobCcTBEHHLIM 0653aTeNbCTBAM, U CNOCOBGHBIMKU OT CBOEro UMeHun npuobpeTaTb 1
OCYLLECTBNAATb FpaKAaHCKMe npaBa, HeCTU rpakaaHckme 06493aHHOCTK, a TakxKe ObITb
NCTLOM N OTBETHYUKOM B Cyfe.

'MABA.2 MPABOBbIE OCHOBbI KJIACCUDPUKALLUN
IOPUANYECKUNX JINLU, B POCCUNCKOWU SEOEPALLNA



2.1.Kputepum KnaccupmkKauum Iopuanyeckux nuu,.

CnenyeTt OTMETUTb, 4TO B LLEJIOM B POCCUNCKOM MNpaBe U B rpa>k[laHCKOM rpase B
YaCTHOCTW CreumanncTamMmm BblaenaeTcss MHOXXECTBO OCHOBAHUN N KpUTepues Ans
KNnaccupmnkaumm opngndeckmnx nuu. Tak, ncxona n3 Takoro Kputepus, Kak popma
COBCTBEHHOCTU, BbIAENAT rocyAapCcTBEHHbIE (YHUTapHbIe NpeanpusaTus), 4YacTHble
(X03ANCTBEHHbIE TOBapuLLECTBa M 00LWECTBa), @ TakXXe CMEeLlaHHble lopuandyeckme nuua.
[40] Mpwn 3TOM cneunanncTaMm oTMeYyaeTCs, 4TO nctopmyeckn B Poccnnckonm degepaumun
CNIOXKWJINCb TakK, YTO B HEKOTOPbLIX CJy4asaAX 4OCTATOYHO CJZIOXKHO onpenesinTb oTHeceHue
onpeneneHHbIX PUANYEeCKNX nL, K KOHKpeTHon hopMme COBCTBEHHOCTM.

B yacTHOCTW, AN ObITOBOro M TOProBoro o6CcNy>XMBaHNS HaCeNeHNS B CEJIbCKON
MEeCTHOCTMN CyLLeCTBYET, Kak NpaBu/io, CeTb MOTPebnTeNnbCKUX OpraHn3aumnn, npm
obpa3oBaHUN KOTOPbIX NCMONb3YEeTCA U IMYHOE MMYLLECTBO FpakaaH,  UMyLLEeCTBO
COBX030B, KOJIXO30B U NPOYUX rOCYyAapCTBEHHbIX CTPYKTYP. [NOMUMO 3TOro, y HUX Mano
obuiero ¢ HbIMM NOTPEbUTENBCKUMM KOONepaTMBaAMM, MOCKOJIbKY OHUN NMEIOT
nepapxmyeckoe CTpoeHne, a TakXe BIaCTHbIE MPaBOOTHOLLUEHNS MEXAY Pa3HbIMU
CBOMMMU 3BEHbAMMWN.[41]

Ncxons n3 KpuTepust HaLMOHAIbHOM MPUHAANEXHOCTU, BCe opuandyeckme nuua nensaTcs
Ha HaLWOHaNbHble (Co3datoTCa rpakaaHamm PO n gpyrumm lopnanyeckumm nuuamm),
WHOCTpPaHHble (lopnanyeckme nmua ¢ UHOCTPaHHbIM KanuTasoM, AeACTBYyoWme Ha
TeppuTopun Poccuinckon denepaunm), a TakKe CMellaHHble (3TO KOMMepYyeckme
lopuanYecKkue nmua, KoTopble CoO34atoTCs HA OCHOBE COBMECTHbIX MHOCTPAHHbIX U
HALMOHAJIbHbIX MHBECTULNI).[42]C TOYKN XXe 3peHUs npegmeTa OesTeIbHOCTH
BblAEeNSA0T NPON3BOACTBEHHbIE, TOProBble, KOHCYJ/IbTALMOHHbIE, PUHAHCOBLIE,
CnopTuBHbIE, BaHKOBCKME, CMELLaHHble (B YaCTHOCTMW, MPOM3BOACTBEHHO-TOPIrOBbIE)
lopnanyeckue nmua u np.

Mo HanpaB/EHHOCTUN MHTEPECOB BbIAENSAIOT Ny6ANYHbIE OPUANYECKNE LA (OpraHbl
BJIACTW, MECTHbIE pacnopAanTesbHbIe N UCMOJTHUTE/bHbIE OpPraHbl,
NPaBOOXPAHUTE/IbHbLIE OpPraHbl); YacTHbIe lopuanveckme nuua (yHUTapHble
npeanpuaTus, B TOM YACSIe FOCYNAapCTBEHHbIE) U CMELLAHHbIE lpuanYeckmne nmua
(pecnybnnkaHckue rocyaapcTBeHHo-06LecTBEHHbIE 06beanHeHUn).[43]

B 3aBncMMoCTM OT nNpas y‘-lpe,EI,VITGJ'IeVI B OTHOWEHNN NMYLLIECTBa HOpNan4eCckKoro Jinua
rpa>XgaHCKMM 3aKOHOOATEJIbCTBOM BblAENAKOTCA:



- lopUuanYecKmne nnua, Ha MMyLLLIECTBO KOTOPbIX YyYpeanTenn UMeoT BeLLHble NMpaBa - 3TO
rocygapCTBEHHbIE, MyHULMWNAbHbIE YHUTAPHbIE NPeanpUaTUS 1 yYpexx aeHna[44];

- OpUANYECKNE N1LA, Ha UMYLLECTBO KOTOPbIX YYPEAUTENN HE UMEIDT UMYLLECTBEHHbIX
npaB - obuwecTBeHHbIE, PENINTNO3HbIE OpraHn3aunmn, GoHabl, B TOM Yyucsie
bnaroTBopuTEesibHbIE, @ TakXe 06beanHeHNs pnan4eckmnx nuy (accoymaumnm, Cosbl);

- lopngnyeckne amuda, ydpeanTesimn KOTopbixXx NMeT B OTHOLLEHNN nMYyLLLeCTBa
ob6a3aTenbCTBEHHbIE Nnpasa (B 4acTHOCTWN, MnpaBo N3bATb MMYLLECTBO, BHECEHHOE B
Ka4deCcTBe BKJlada, NpaBo Ha AnsunaeHabl, npaBo Ha JINKBNAALUMOHHYIO KBOTY U I'Ip) -
TOoBapuwecTea U obuwiecTBa, I'IOTpE6I/ITeJ'IbCKV|e N NPON3BOACTBEHHbIE KOOMNMepaTuBbl.[45]

Hanee oTMeTUM, 4TO NO chepe obbegnHEHNA pa3nyaloT obbegnHeHusa nuy, (napTun,
obuiecTBeHHble opraHu3saunmn) n obvegnHeHns Kanutanos (AO), a TakKXe CMeLLlaHHbIe
obbeanHeHns, B KOTOPbIX NCMOJIb3YeTCS JINYHLIA TPY A CaMUX ydypegutenen (nnm
YYaCTHUKOB) 1 KanuTabl 3TUX y4ypeanTtenen n y4actHukos (00O, NT, KT).[46]

2.2.YHUTapHbIe U KOprnopaTUBHbIE lOpuanydYecKue
nvua.

3akoHogaTeNnem oTAeNIbHO BbIAEAAITCA lopnandeckme nmua, B OTHOLWEHNN KOTOPbIX
YYaCTHUKMN 3TUX IOPUANYECKUX NNL, UMEIOT KOPNopaTMBHbLIE NpaBa - KOPNopaTUBHbIE
opraHm3aumun. 3To puagnydeckme nuua, Ybm yypeantenn (y4acTHUKK) obnagatoT npaBom
y4acTuma (4NeHCTBa) B HUX, @ TakxXe opMUPYIOT X BbiCLUMK opraH (obuiee cobpaHune
Yy4YaCTHUNKOB, KOH(bepeHUus, cbe3n). NMpn 3TOM KOPpNopaTUBHbLIMU OPraHn3aunsaMm B
OAHHOM CJlyyae BbICTYNalT X035NCTBEHHbIE 00LEeCTBa 1 TOBApPULLLECTBA, KPECTbAHCKME
n hepmepckme Xo039nCTBa, NOTpedbnTenbCKne U NPon3BoACTBEHHbIE KOONEPaTUBHI,
X039NCTBEHHbIE NAPTHEPCTBA, 0O EeCTBEHHbIE ABUXKEHUSA N 0BLLIECTBEHHbIE
opraHu3aumm, accoumaumm (coro3bl), ToBapuLlecTBa COBCTBEHHUKOB HEOBUXMMOCTMU,
HOTapwuasibHble NanaTbl, 3apPerncTpPMpOBaHHbIE Ka3adbyh obwecTBa N 06LLMHbI KOPEHHbIX
MaJIo4YUCTIEHHbIX Hapoaos PO.

B Kopnopaumnax obpa3yeTcs e AUHOINYHbIN UCMOJIHUTENbHbLIN OpraH (reHepasbHbIN
ONPEKTOpP, ANPEKTOpP, NpeacenaTenb 1 Np.). YCTaBoOM Koprnopauum npegycMoTpeHo
MOXXeT BbITb 1 NpefocTaBeHNE NOSHOMOYNI €ANHOINYHOI O UCMNOJIHUTENBHONO OpraHa
HECKOJIbKUM NnuaMm, 4eNCTBYHOWMUM COBMECTHO, Nnbo obpa3oBaHMeE HECKOJIbKUX



€AVNHOJINYHbIX NCMNOJIHUTE/IbHbIX OPraHOB, AENCTBYOLWNX HE3AaBUCMMO APYr OT Apyra.
Tak>xe B Kopropaumnsax MmoxeT 6biITb 06pa3oBaH KonnermaabHbI OpraH ynpasneHums (B
YaCTHOCTW, HabnaaTesNbHbIN NN APYTON COBET), KOTOPbIM KOHTPOMPYETCH
0eATesIbHOCTb UCMOJIHUTENIbHbIX OPraHOB KOPMopaunn N BbIMNOJIHAOTCA Apyrue
PYHKUNN.[47]

BmecTe c TeM Te lopuanyeckme nuua, y4peanTtennm KoTopbiX UX YY4aCTHUKAMU He
CTaHOBATCS U He npuobpeTatloT NpaB YIEHCTBA, ABASITCA YHUTAPHbIMU LOPUANYECKNMN
nmyamn. OTHOCATCSH K HUM FOCYIapPCTBEHHbIE, MyHULMMNANbHbIE YHUTAPHbIE
npeonpuaTus, ydpexxaeHums, GoHabl, aBTOHOMHbIE HEKOMMEPYECKNE OpraHmM3aLunn,
rocyZlapCTBEHHbIE KOPMOpaLUK, PESINTNO3HblIe OpraHu3aunum n nybanyHo-npaBoBbie
KOMMaHuNn.[48]

B 4yacTHOCTW, YHUTAPHbIM NPeanpuUaTUEM, COrIAaCHO MPaXKJaHCKOMY 3aKOHOAATENIbCTRY,
SB/ISIETCS KOMMeEpPYeCcKas opraHu3auuns, KoTopasi He HaZlesieHa NpPaBoM COBCTBEHHOCTU
Ha UMYLLECTBO, 3aKpenJieHHoe 3a Hell COBCTBEHHUKOM. MIMyLLLEeCTBO YHUTAPHbIX
npeanpuaTUn HEAENMMO N HEe MOXKET pacrnpenensiTbCs Nno BKaaaaM (nasm, nonsm), B
TOM 4yucne n mexay paboTHMKamMm Takmx npeanpuatTuin,. OTMETUM, 4YTO B
OpraHn3aLUMoHHO-NPaBoOBOW hopMe YHUTAPHOro NpeanpuaTmus AeNCcTBYOT TOJIbKO
rocyaapCTBEHHbIE N MyHULUNANbHbIE NPeaAnpuaTns.[49] MyLecTBo Taknx
IOPUANYECKUX NNL, HAXOOAUTCS B rocyaapCTBEHHOW NGO MyHULUMNANIbHON
COoB6CTBEHHOCTW, a NPeaAnpuUATUIO MPUHAANEXNT Ha NpaBe X03ANCTBEHHOIN0 BeAEHUS UK
onepaTMBHOIO ynpaBaeHus. YHUTapHblie NpeanpuaTus OTBEYatoT Mo CBOUM
obsi3aTeNnbCTBaM BCEM MpUHagJexawmm eMy NMMyLLLeCTBOM, He HECYT OTBETCTBEHHOCTb
no o6s3aTenbCTBaM COOCTBEHHUKA UX UMYLLLECTBA, @ COBCTBEHHUKN X UMYLLIECTBA, B
CBOIO o4Yepelb, He OTBeYaloT Mo 0bs3aTeNbCTBAM CBOUX YHUTAPHbIX NPeanpuaTmni (3a
NCKIoYeHNEeM COBCTBEHHMKA MMYLLLIECTBA Ka3eHHOro npeanpmaTuns).[50]

Moa aBTOHOMHOW HEKOMMEPYECKOW OpraHM3aLneln 3akoHogaTe b nogpasyMmeBaeT
YHUTApPHYO HEKOMMEPYECKYI0 OpPraHn3aLMio, He NMEeILLYI0 Y1eHCTBa U CO3AaHHYI0 Ha
OCHOBE MMYLLIECTBEHHbIX B3HOCOB Irpa)kAaH 1 lopuanvyeckux vl ans npenocTaB/ieHuns
yCNyr B c/iegylolinx cepax: 34paBooxXpaHeHns, o6pa3oBaHns, HAYKKU, KYJIbTypbl U
NpPoYMx chepax HEKOMMEPYECKON AesATeNbHOCTMW.

Takas OopraHnsaunmsa co3gaHa MOXXeT ObITb oagHMM nnyoMm (TO eCTb OHa MOXeT MMeTb
oaoHOro yqpe,uMTenﬂ). rlpVI 3TOM y4peanTesin TakKoro npngmn4eckoro anua He oreeydatoT
no ero 06F|3aTeJ'IbCTBaM, a OHO He oTBeYaeT no 0ba3aTeNbCTBaAM y‘-lpeJJ,VITeJ'IeVI.
Npeobpa3oBaHa aBTOHOMHas HEKOMMepYecKas opraHn3aumnsa MoxXeT ObITb TOJIbKO B
poHA.[51]



Moo poHAOM, cornacHo 'paxoaHCKOMY Kogekcy PO, noHMMaTb cnenyet
HEKOMMEpPYECKYI0 OpraHmM3aumnto, He NMEeLLYI0 YIEHCTBA, YYPE XX AEHHYIO Frpa)KaaHaMu v
IOPUANYECKMMN NNLLAMU Ha OCHOBE NX J0OPOBOJIbHbLIX UMYLLLECTBEHHbLIX B3HOCOB,
npecnenyouwyo KyabTypHble, 6naroTBopuTesibHble, obpa3oBaTesibHble U Apyrue
coumasbHble, 00LEeCTBEHHO MoJsie3Hble Lenun.[52] YypeanTtenn B OTHOLWEHUN CO34aHHOI0
nMN poHOa HE MMEIOT NMYLLLECTBEHHbLIX MpPaB, @ Tak>Xe He OTBeYaloT Mo ero
obsa3aTenbcTBaM, Kak 1 hoHO He oTBeYaeT No obsA3aTenbCTBaM yypegnTenen.
3akoHonaTeNb He npefycMaTpMBaeT BO3SMOXXHOCTU peopraHmn3saumm goHaa (3a
NCKJII04EeHNEM HerocyaapCTBEHHbIX NMEHCUOHHbBIX (DOHAO0B), TO eCTb DOHA KakK
topuanYeckoe ML MoXXeT BbiTb TOIbKO JIMKBUOUPOBAH.

YTO KacaeTCs yuYpexxaeHuin, To o4 HUMKW 3aKoHOoAaTe b NoApa3yMeBaeT YHUTAPHbIE
HEKOMMepYeCcKne opraHmsaunm, cosgaHHble COBCTBEHHUKOM C Lie/bio OCYLLECTBEHWNS
COLUMaNbHO-KYIbTYPHbIX, YIPAaBAEHYECKUX NN OPYrnX PYyHKLMA HEKOMMEPYECKOro
XapakTepa. Y4ypeanTesnb Takoro lopnanyeckoro nnua asaseTcs CobCTBEHHUKOM ero
UMyLLLEeCcTBa. A Ha UMYLLLIECTBO, KOTOPOE 3aKpenJsieHo COBCTBEHHUKOM 3a y4YpeKAeHMeM, a
Tak)Xe NpnobpeTeHo yypexxaeHneM rno Apyrium OCHOBAHMSAM, AaHHOe yyYpexxaeHune
npunobpeTaeT NpaBo onepaTMBHOIO ynpaBaeHuns.[53]

Mpwn 3TOM CO34aHO yYPEXAEHME KaK IOpUanYecKoe iNLo MOXKET ObiTb KakK rpa>kaAaHNHOM
UNn opyrum ropnamnyeckmnm, Tak n Poccnimnckon depepaunen, noboim cybbekTom PO nnan
MYHUUMNanbHbIM 0bpa3oBaHneM. COOTBETCTBEHHO, YYPEXXOEHUS KaK lopnandeckme nmua
Mo COBCTBEHHMKY KIaCCUPULNPYIOTCS, B CBOKO 04epenb, Ha YaCTHOE y4ypexaeHune, a
Tak>Xe rocygapCcTBeHHOe N MyHUUKMNanbHoe yypexxaeHus.[54]

Mpun co3naHnn yypexxaeHUs 3aKoHoAaTe b He A0MyCKaeT BO3MOXHOCTU
coyypeanTesnibCTBa HECKONbKUMU Nuuamu. OTMETUM TaKXXe, YTO YYPEeXAeHUs OTBeYatoT
Nno cobCcTBeHHbIM 06513aTeNIbCTBAM HAaXOAALWMMUNCS B UX PACMOPSIKEHNN OEHEXKHbLIMU
cpeacTBaMu, U B NpeayCMOTPEHHbIX 3aKOHOA4ATE/IbCTBOM CJlyHasix U ApYrum
NMYLLLECTBOM. A B TOM C/ly4ae, Korjfia Takux AeHeXXHbIX CPeACcTB U UMYLLECTBA
HenoCTaTO4YHO, cybcmanapHyto OTBETCTBEHHOCTb MO BCeM 06513aTeIbCTBAM yYpeXXaeHWni
HecyT cOBCTBEHHUKMN COOTBETCTBYIOLLEr0 UMyLLLeCTBaA.[55] YupeanTenem yuypexaeHus
Ha3HAYaeTCs ero PyKoBoAMTENb, KOTOPLIN SIBNSIETCA OpraHoOM yuypexaeHus. B
npenyCcMOTPEHHbIX 3aKOHOM CJlyYasax PyKOBOAUTENb rOCy4apCTBEHHOIO U
MYHULMNANIbHOIO Y4YpeXXaeHns n3bnpaTbCs MOXKET €ro KoJiiermabHbiM OpraHoMm, a
YTBEPXAATbCSA yypeamTenem. Takxe no pelleHnto yuypeamTens MoryT 6biTb co3aaHbl
NnoAoTYeTHbIE eMy KoJlJlermabHble OpraHbl.



HeobxoanmMo TakXXe OTMETUTb, YTO roCyAapCTBEHHbIE U MYHULMMNAJIbHbIE YYpPEeXXAEHNS
MOTyT ObITb Ka3eHHbIMU, BI0AXXETHBIMU 1 @aBTOHOMHbLIMU YUYpPEXX AEHNSMMU.
3akoHoOaTeNneM NoAYEePKNBAETCS, YTO rOCyAapCTBEHHbIE U MyHUUUNANbHbIE
y4ypexxaeHuns no obsazatesnbCTBaM COBCTBEHHMKOB CBOEro MMYLLLIECTBA HE OTBEYaloT.
KaseHHOe y4ypexaeHune oTBevaeT no cBouM obs3aTeNbCTBaM BCEMU HAXOAALLUMUNCS B
€ro pacnopsiXKeHnn OeHeXXHbIMN CcpeacTBaMu.

A Npn HEJOCTAaTOYHOCTU CPeACcTB Mo 0b6a3aTeNnbLCTBAM TaKoro yuypexxaeHus
cybcmanapHyto OTBETCTBEHHOCTb HECET COBCTBEHHUK ero nmyllecTBa. bloaXxeTHble
yypexaeHns oTBe4atloT No cBouM oba3aTeNbCTBaM BCEM HAXOASALWMMCS Y HUX Ha MpaBe
onepaTMBHOIO ynpaBaeHUs NMyLLLECTBOM, 3@ UCKJIlO4YEHEM 0C0B0 LLEHHOTr0 ABMXUMOTO
NMYLLIECTBA. A aBTOHOMHbIE YYPEXXeHUs 0OTBEYAlOT Mo CBOMM 06513aTeNbCTBaM Takxe
BCEM HaXOASLIMMCS Y HAX Ha NMpaBe onepaTMBHOIoO yrnpaBiaeHUs MMyLLLeCTBOM, HO 3a
NCKNoYeHMeM 0cob0 LLEHHOIr0 ABMXUMOIro MMYLLLIECTBA N HEABUXXMMOIO MMYyLLECTBa.[56]

HoBLuecTBOM siBNAeTCA BBeAEeHMNE B rpa>KAaHCKO-NpaBoBon 060poT Nnyban4yHO-NpaBoBbIX
KoMnaHun. Ix onpegenenmne Npa>xgaHCKNM Kogekcom PO He gaeTcs, HO 3aKpennseTcs
nopsaoK y4acTuns COBCTBEHHUKOB 1 y4YpeanTenenm Takmx KoMnaHmm: Poccmmnckom
depepaunn, ee cybbeKToOB M MyHULMUMAbHbIX 0O0pa3oBaHU B rpa>KgaHCKO-NPaBOBbIX
OTHOLUEHUNSAX, @ TaK)Xe OTBETCTBEHHOCTb Mo nx obAazaTenscTBaM. B 4acTHoOCTN,
yKa3aHHble CybbeKTbl rpakAaHCKNX NPaBOOTHOLWEHW OTBEYAOT Mo CBOUM
obs3aTenbLCTBaM BCEM NpUHaAeXalnm NM Ha rnpase cOBCTBEHHOCTN NMYLLECTBOM, 3a
NCKJIIOYEHMEM MMYLLECTBA, 3aKPENJIEHHOr0 3a CO34aHHbIMU MU LOPULONYECKUMUN UL aMK
Ha NpaBe onepaTUBHOIO yrpaB/ieHNs NN XO39NCTBEHHOIO BeAEeHUSA, N UMYLLLECTBA,
KOTOPOE HaxoAUTbCA MOXKET JILLb B rOCy4apCTBEHHON N MYHULIMNAbHON
cobcTBEHHOCTN.[57]

OnpepeneHune xe NnybaNYHO-NPaBOBbIX KOMMNAHWUN Mbl BUAMM B HOBOM denepasibHOM
3akoHe Ne 236-03 «O nyban4yHO-NpaBOBbIX KOMMNaHNAX B PO 1 0 BHECEHNN N3MEHEHNI B
OTAeNbHble 3aKoHOoAaTesIbHble akTbl PO». CornacHO 3TOMY 3aKOHY, noa nybanydHo-
rMpPaBoOBOW KOMMaHMEN NMOHUMAaTb CleayeT YHUTAaPHY HEKOMMEPYECKYIO OpraHm3aumio,
co3paaHHyto Poccninckonm depepaumen, HageneHHy NoJIHOMOYUAMU U PYHKLNAMUN
ny6/M4HO-NPaBOBOro XxapakTepa 1 OCYLLEeCTBASAIOLL YO CBOIO AeATe/IbHOCTb B MHTepecax
obuwecTBa n rocygapcTsa.[58] NybanyHo-NpaBoBbie KOMMNAHNK CO34AOTCA HAa OCHOBaHUN
yka3a lNpe3ngeHTa PO nnm penepanbHOro 3akKoHa, 4eNCTBYIOT Ha OCHOBaAHUKM peLleHuns o
CO3aHNN TaKOW KOMMaHUW, a Takxe ycTaBsa, yTBepxaaemoro NpasutenbcTsoM PO.

MonobHble KOMNaHUM MOryT BbITb CO3A4aHbl M MOCPEeACTBOM peopraHu3aumm
rocynapCTBEHHOM KOPNOpPaLnUM U roCyapCTBEHHOM KOMMaHUM, @ TakXe aKLIMOHEPHOr o



obuiecTBa, eANHCTBEHHbIM Y4aCTHUKOM KOTOPOro SIBJISETCSA HernocpeacTBEeHHO
Poccuiickas ®enepauuns. Lensmm cospgaHna nybam4yHo-rnpaBoBbIX KOMMAHUIA MOXKET BbITb
npoBefeHne rocyaapCTBEHHOW NONIMTUKN, NPeaoCTaB/IeHNE FrOCy4apPCTBEHHbIX YCAYT,
yrpaBJieHne rocyaapCTBEHHbIM MMYLLECTBOM, peaan3aumna 0ocobo Ba>kKHbIX
roCyoapCTBEHHbIX MPOrpamMM 1 NMPOeKTOoB U Mp.

NMoaobHble KOMMaHUM MMEIT NMPaBo Ha Co3gaHue uananoB U OTKPbITUE
npeacTaBUTeNbCTB; CO34aHNEe KOMMEPYECKUX N HEKOMMEpPYEeCKNX opraHu3aunm; Ha
ydyacTue B accoumaumax (corsax), a TakxKe y4acTme B POCCUUCKUX N MHOCTPaHHbIX
opraHm3aumax, B TOM 4Yucie B XO39NCTBEHHbIX NapTHEPCTBaX U XO35NCTBEHHbIX
obuwecTBax oNs AOCTUXKEHMUSA Lenen, NpefyCMOTPEHHbIX peweHnem ob nx cosgaHmm.[59]
Mpn 3TOM NyBANYHO-NPaBOBbLIE KOMMAHUM OTBEYalOT Mo cO6CTBEHHbIM 0653aTeNnbCTBaM
BCEM CBOMM MMYLLECTBOM, HO No 0b6sA3aTesIbCTBAM CBOEro y4ypeanuTens oHU He oTBeYaloT,
Kak n Poccunckon depepauma He oTBe4aeT no nx obasatenscream.

Ewe ooHNUM HOBLUECTBOM ABNSAETCS BblaeneHne B [pa>kgaHCKOM Kogekce PO Takon
OpraHmn3aLmMoHHO-NMPaBOBON POPMbI OPUONYECKOrO NNLA, KaK FrocyaapCTBEHHas
Kopriopauus. PaHee fesaTeNbHOCTb rOCyJapCTBEHHbLIX KOpropauun peryanposanach
TOJIbKO COOTBETCTBYHOLWMMN 3aKOHaMN O KOHKPETHbIX FoCy4apCTBEHHbIX Koprnopauunsx,
Ha OCHOBaHUN KOTOPbIX OHU co3aatoTca (Ne 139-03 «O Poccunckom Kopropaumm
HaHOTexHonornm» («PocHaHoTex») U Np.) u PegepabHbIM 3aKOHOM Ne 7-03 «O
HEeKOMMeEpPYEeCKUX opraHm3aumax».

Kak 1 B ciyyae ¢ ny6JnNYHO-NpPaBoOBbIMM KOMMNAHMSMKU, ONpenesieHne rocyaapcTBeHHON
Kopriopauun Mpa>x4aHCKU KOAEKC HE COOEPXXUT, ero Mbl MOXKEM BUAETb B YKa3aHHOM
BbllLe 3aKOHe, COrJlacHO KOTOPOMY rocyZlapCTBEHHAs Kopropauus - 3To
HEeKOMMepYeckKas opraHm3aLnsa, KoTopas He UMeeT YJIeHCTBa, yupexaeHa Poccuinckom
denepaumein Ha OCHOBE NMYLLLIECTBEHHOI0 B3HOCA 1 CO34aHa OJ15 OCYLLEeCTBAEHMNS
yrnpaBJieHYeCKNX, COLMaIbHbIX U APYrMX 06LLEeCTBEHHO MoJsie3HbIX PYHKLNNA.

Co3paeTcs rocyfapCcTBeHHas Kopnopauus Ha OCHOBaHMM pefepasibHOro 3akoHa.[60]
340ecCb XXe 3aKOHO4aTeIbHO 3aKpenJeHo, 4TO MMYLLECTBO, KOTOpoe nepenaeTcs
Poccunckonm ®epgepaumnen rocygapCTBEHHbLIM KoprnopauusaMm, asnseTca cCobCTBEHHOCTbIO
3TUX Kopnopauunn. FocygapcTBEHHbIE KOpPNopaLuum He oTBeYalT no oba3aTenLCcTBam
Poccuinckonm depnepaunu, paBHo Kak n Poccnmnckaa ®egepaymsa He oTBeYaeT no
obsa3aTenbCcTBaM rocyAapCcTBEHHbIX KOpropauun.



2.3.KoMmMepUYecKue U HeKOMMep4YeckKue opraHmsauuum.

CnenyeTt OTMETUTb, YTO OCHOBHbLIM KpUTepuemM Onsa Kjaaccnpukaumm iopnanyecknx auy B
rpa>XgaHCKOM 3aKoHOAaTeJ/IbCTBE BbICTYIMaET UeJIb AEATENIbHOCTH, OcyLLl,eCTBJ'IFIeMOVI
opraHM3aLu/|e|7|, B COOTBETCTBMUN C KOTOPbLIM BCe pOCCVII7ICKI/Ie rpnandyeckmne amua 0enAaTcA
Ha HeEKOMMep4deCKne n KoMmmMmep4dyeckme opraHmsaunin. 3aKoHoaaTeNb onpepnendeTt
KOMMep4YecCKne opraHmnsaunn Kak ropmnagn4eckne Jmua, KoTopble Co3aaHbl ANA 3aHATUA
nMn I'Ipeﬂ,I'IpVIHVIMaTeJ'IbCKOVI 0edATeJZibHOCTbIO, U npecnenyrune B Ka4ecTtee OCHOBHOW
uenn cobCTBeHHON AeATEeNbHOCTU N3BJIeYeHNEe I'Ipl/l6b|1'|l/l.@

To eCTb KOMMepYeCcKoe npeanpusaTne (opraHm3saumns) sBNsSeTCS CaMOCTOATE IbHbIM
XO3ANCTBYHOLNM CYObEKTOM, HadeNeHHbIM NpaBamMn N 06493aHHOCTAMU IOPUANYECKOrO
nnya, n nog CBOK MMYLLECTBEHHYIO OTBETCTBEHHOCTb OCYLLECTB/ISIOLLINM
3KOHOMUYECKYIO OeATeNbHOCTb, HarnpaB/IEHHYO Ha CUCTEMATUYECKOE NoJlyvYeHune
npubblnn oT Npon3BoacTBa MO0 NpPoaa’km ToBapoB, NMMOO OKa3aHUA yCAyr, BbIMOJHEHUS
paboT.[62] Tak)Xe N0 KOMMEPYECKMM NpegnpuaTnemM nogpasymesatoT
npeonpuHNMaTeNbCKYO eANHNLY C NpaBaMn lOpuanyYeckoro nuua, obnanatoLLyto
AOMUHUCTPATUBHOM N SKOHOMMNYECKOWN CaMOCTOATENbHOCTbIO, COLNAbHbIM,
3KOHOMUYECKNM 1N OPraHn3auMOHHO-TEXHNYECKNM €ANHCTBOM, a Tak)Xe 06l HOCTbIO
uenen neaTenbHOCTI.

Mpun 3TOM opuanYeckne nmua, ABAALWMEeCs KOMMEPYECKMMIM OpPraHn3aLmnusMmu,
CO34aBaTbCsl MOTYT B C/IeAYOLMNX OPraHN3aLMOHHO-MPaBOBbLIX (hOpMaXx: X035NCTBEHHbIX
o6LecTB N TOBAPULLECTB, XO3SNCTBEHHbIX MAPTHEPCTB, KPECTbAHCKUX ((hepMepcKux)
X03SNCTB, FOCYAAPCTBEHHbIX U MyHULIMMNAIbHbLIX YHUTAPHbLIX MPeanpuaTun,
NPON3BOACTBEHHbLIX KOOMEpPaTUBOB.[63]

A topungnyeckue nnua, KOTopble He MMEKT B KaYecTBe Lenm cobCTBEHHON AeATeNbHOCTH
n3BneyvyeHne Npubblan, U He pacnpenensaT Noay4YeHHY0 Npubbiib Mexay CBOMMU
y4aCTHUKaMU, ABAAIOTCA HEKOMMEpPYeCKUMU opraHusaumammn. CosgaBaTbCs OHUN MOTyT B
OpraHn3auMoHHO-NPaBOBbIX hopMax NOTPedUTENbCKNX KOonepaTnBOB; 00LLLEeCTBEHHbIX
OopraHm3aumnm n OBMXKEHUW; @ TakXXe UX CO30B, POHOO0B; YHpEXAEHUN BCEX TUMOB,
TOBapULLECTB COBCTBEHHUKOB HEABVMXUMOCTHN; OOLMNH KOPEHHbIX Maslo4YUCIEHHbIX
HapoOoB P®; Ka3zaybmx oOLECTB, KOTOPble BHECEHbI B FOCYAAPCTBEHHbIN peecTp
Ka3a4vbux obecTs B PO; peniMrnosHbix opraHn3aunin; aBTOHOMHbIX HEKOMMEpPYeCKnx
opraHusauun; nybsnyHo-NnpaBoBbIX KOMMAHUNA; rOCYAapCTBEHHbIX KOpropaLwun;
alBOKaTCKNX NasaT U afiBOKaTCKNX 0O6pa3oBaHUN; HOTapuasibHbIX NanaT.[64]



Mpu 3TOM K NOTPebuTEeNbCKUM KoonepaTrBaM 3aKoHO4aTe /b OTHOCUT B TOM YucCsie
rapa<Hble, XXUIULLHbIE U XUIULLHO-CTPOUTESIbHbIE KOOMEPaTUBbI, OFrOPOAHNYECKME,
cafoBoAYecKMe N AavHble NnoTpebuTenbckne KoonepaTuBbl, KpeAUTHbIE KOONEepPaTuBhI,
Ce/IbCKOX03ANCTBEHHbIE NOTPebuTenbCckmne KoonepaTmBbl; 0bLIECTBa B3aMHOIO
CTpaxoBaHus, a TakXKe poHAbl NpoKaTa.

K 06L1ecTBeHHbIM OpraHn3aLUusaM 3aKoHo4aTeleM OTHECEHbI TakXXe NonTUYecKkme
napTuun, opraHbl 06LLECTBEHHON CaMOAeATEeNbHOCTU, MPOgEeCCMOHaIbHbIE COHO3bI
(KkoTopble Co3aHbl B KAYECTBE IOPUANYECKUX N1L), @ TaKXXe TeppuTopuasbHbie
obulecTBeHHblE CaMoyrnpaBJ/IEHUS.

CnepnyeT OTMETUTb, 4TO obLLecTBeHHble 06begnHEeHNS LWNPOKO pacrnpoCTpaHeHbl B
Poccuninckon depepauunu, MmN SABASIOTCA camoyrnpasnsemMble, 40OPOBOJIbHbIE,
HekoMMep4Yeckmne hopMMPOBaAHNSA, KOTOPbIe CO34aHbl MO NHULMATUBE rparkKaaH,
06beAMHMBLUMXCSA Ha OCHOBE OOLHOCTN NX MHTEpPECOoB A1 peanunsaumnn obwmnx uenen,
YKa3aHHbIX B yCTaBax 0bwecTBeHHbIX 00beANHEHWA.[65]

Moxo)xee onpegeneHne, HO TONbKO 0OLLEeCTBEHHOW OPraHn3aLnm CoaepXnT
FPaXKAaHCKMN KOAEKC, COrJIaCHO KOTOPOMY MNoJ, 06LLeCcCTBEHHOW opraHn3aumen
nofpa3symMeBaeTcs 006poBoOSbHOE 06beanHEHNE rpaXkaaH, 06 beANHUBLLNXCS Ha OCHOBE
06LHOCTY NX MHTEPECOB B 3aKOHOA4AaTEJIbHO YCTAaHOBJIEHHOM MOPSAAKE C LieNbio
YIOBIETBOPEHMS CBOUX AYXOBHbIX U MPOYNX HEMATepUasibHbIX NOTPebHOCTEN, a TakXKe
ONa npeacTaBneHns, 3alnTbl 0OLINX MHTEPECOB N AOCTUMXKEHUA OPYrUX Lesieil, KoTopble
He NPOTMBOPEYaT 3aKOHY.[66]

OTMeTHM, 4TO B POCCMUCKOM
Pepepauvm 3aKoHOoaTEJIbHO
onpepesneHo, YTo pesIMrmosHbie
obbeanHeHUs co3paBaTbCA MOTYT B
chbopMe pesIMrMo3HbIX rpynn unu
PEJIMTrMO3HbIX OpraHusauun.[67]1



Pa>kpaHCKUM KOOEeKCOM 3aKpenJieHo
cnepyouiee onpepnesieHue
PEeJIMrMO3HOMU OPraHu3aLMm: oHa
ABNAETCA AO0OPOBONILHBIM
obbepuHeHueM rpaxxagaH PP u pgpyrux
JIULL, NOCTOAHHO NMPO>XXUBAKOLUX Ha
3aKOHHbIX OCHOBaAHUAX Ha TeppuUTOoOpUMU
P®, oOpasoBaHHbLIM UMMN ONA
COBMEeCTHOro ucnoeegaHus, a Takxe
pacnpocTpaHeHUus Bepbl, U
3aperucCTpupoBaHHbIM B COOTBETCTBUMU C
YCTaHOBJIEHHbIM 3aKOHOAATeJIbCTBOM
nopsake B KayecTBe IOpuaANYecKoro
nuua (MecTHas pesiuruosHas
opraHmsauus), obbeanHeHneM JaHHbIX
opraHvsauum (LeHTpasiM3oBaHHaA
pesiIMrmo3Han opraHusauua) uam
CO30aHHbIM YKa3aHHbIM OObeguHeHneMm



PYKOBOASLLMUM UJIN KOOPAVHUPYIOLLLUM
OpPraHom.[68]

A K accoymaumnam (cotosam) 3aKoHoaTeNlb OTHOCUT B TOM Yucne obbegnHeHuns
paboTomaTenen, HEKOMMEpPYECKNe NapTHEPCTBA, CaMOpPEeryiMpyeMble opraHm3auunn,
TOProBO-NPOMbILLJIEHHbIE NanaTbl, 06beaAnHEeHNs 0O EeCTBEHHbLIX OpraHmn3auni,
npodeccrnoHanbHbIX COK30B U KOONEPATUBOB.[69]

O6beM paboTbl He N03BOJIAET PacCMOTPETbL AeTalsibHO BCe MHOroobpasune Bnaos
tOpPUANYECcKUX 1L, No3TOMY OCTaHOBUMCSH Ha HEKOTOPbIX U3 HUX. CnenyeT OTMEeTUTD,
4yTo Hanbonee pacnpoCcTpaHEeHHbIMN OpPraHNU3aLNOHHO-MPaBoOBbIMU hopMaMU
topuanyeckux nuy B Poccunckon denepaumm aBnsoTCA XO039NCTBEHHbIE 00w ecTBa U
ToBapuLiecTsa. 1M 3TOM OHU ABNAOTCA KOPNOPATUBHLIMU KOMMEPYECKUMU
opraHmsaumaMu C pasfesieHHbIM Ha 40au (UM BKaadbl) UX yuypeauTenen (Mnm
YY4aCTHUKOB) YCTaBHbIM (MK CKNafo04YHbIM) KanuTasioM. Kak co3gaHHoOe 3a cYeT BKJ1a4o0B
nx ydypegutenen (Mnn y4acTHUKOB), Tak U npuobpeTeHHOe uaun e nponssefeHHoe
X03ANCTBEHHbIM 00OLWECTBOM UM TOBaAPULLLECTBOM B NnpoLuecce nx 0eaTebHOCTU
NMYLLLECTBO NMPUHAONEXNT 3TUM IOPNONYECKNM N1LaM Ha npase cOBCTBEHHOCTMU.

CornacHo 3akoHO4aTeNbCTBY, 06bEM NPABOMOYMA KaXKA0ro N3 y4aCTHUKOB
X03ANCTBEHHOro obuecTBa 3aBUCUT OT UX AOJIN B YCTAaBHOM KanuTase OaHHOro
obuwecTBa. lpyron o6bemM NnpaBoOMOYNIN NX YH4aCTHUKOB NMPeayCcMoOTpPeH MOXET bbiTh B
ycTase obuiecTtBa nam B KopnopaTUBHOM forosope.[70] BMecTe ¢ TeM 3aKoHoOaTeNb
[onycKaeT co3aHune X03ANCTBeHHbIX 0bwecTs ogHUM nmnuom (OO0 n AO - npun ycnosum
npunobpeTeHns yypeamTtenem n eANHCTBEHHbLIM aKLIMOHEPOM BCEX ero akuumn).[71]
X038MNCTBEHHbIE TOBapMLLECTBa CO34aBaTbCA MOryT B OpraHM3aynoHHO-NpaBoBoOW hopme
ToBapuLecTBa Ha Bepe (TO eCTb KOMMaHOUTHOINO TOBapuLLEeCTBa), @ TakXe MoJIHOro
ToBapuLecTBa.

Nx y4aCcTHUKaMu MOryT BbiTb KOMMEPYECKNE OPraHn3aLUnum n NHONBUAYabHbIE
npegnpuHnMaTenn. A Xo3aMCcTBeHHble obulecTBa co34aBaTbCA MOrYT B TaKUX
OpraHM3aLMoHHO-MPaBOBbIX POpMaXx, Kak 06LWecTBO C OrpaHN4YeHHON OTBETCTBEHHOCTbLIO
N aKUunoHepHoe obuecTBo.[72]MIX yHaCTHMKaMK, B CBOIO o4epedb, MOryT 6bITb
lopuanydeckme nuua, rpa>kgaHe n nybnmyHo-npaBoBblie 06pa3oBaHms. IX y4aCcTHMKAMU
MOryT ObITb U y4peXXaeHns, HO NPU YCNOBUM NOJIYYEHUNSA Pa3peLLUeHNs Ha 3TO
COBCTBEHHMKA UMYLLIECTBA YYpexxaeHuns.[73]



CnepyeT TakXXe OTMETUTb, YTO NocJie NpoBeAeHHOW pedopMbl FpaKa4aHCKOrro
3aKoHoOaTesIbCTBa O puanNYecKnx nuuax, NpakgaHcknin kogekc P® 6bin onosnHeH
cneayrwmmm nooXKEHNSIMN 0 X039NCTBEHHbIX obuecTBax. AKLMOHEpPHOEe 0bLWecTBOo
npu3sHaeTca NybAnYHbIM, eCnn ero akuum (1M LeHHble bymarun, KoHBepTUpyemble B
akuun), nybnn4yHo pasmelaroTcsa Yepes OTKPbLITY0 NognncKy, nmbo nybsanyHo
obpallatoTCa Ha YCI0BMAX, YCTAHOBJIEHHbIX 3aKOHO4ATE/IbCTBOM O LleHHbIX Bymarax. A
Te aKUuNOHepHble 0blecTBa, KOTOPbIE HE OTBEYaloT AaHHbIM MPU3HaAKaM, a TakXe
obuwecTBa C orpaHM4YeHHON OTBETCTBEHHOCTbIO, MPU3HATCA HENYBNNYHBIMWN.[74]

Mpn 3TOM X035IMCTBEHHbIE 0bLecTBa 1 TOBapMLLECTBA O4HOr0 BMAa MoryT 6biTb MO
peleHnio nx yupeguTenen npeobpasoBaHbl B X035NCTBEHHbIE 0bLlecTBa U
TOoBapuLEecTBa ApPYroro smaa, mbo B Npon3BOACTBEHHbIN KOonepaTuB.[75]

Tak)Xe 0TMeTUM, 4TO 06LLEeCTBO C OFPaHNYEHHON OTBETCTBEHHOCTbIO, COMTACHO
3aKOoHO4ATeso, ABNAETCA X03ANCTBEHHbIM 06LLECTBOM, YCTaBHbIN KanuTaa KOTOPOro
NeJINTCA Ha OO0JIN, a ero y4aCTHUKM He OTBeYatoT Mo ero obs3aTeNibCcTBaM, HO NMPU 3TOM
HEeCYyT PUCK YObITKOB, KOTOPbIE CBSA3aHbl C €ro AeATesIbHOCTbIO, B Npeaesiax CTOMMOCTH
npuHagnexxalmnx nm B 3ToM obulecTse f0sein.[76] A akunoHepHoe obL1ecTBO, B CBOIO
oyepenb, ABNAETCA X03ANCTBEHHbIM 06LLECTBOM, YCTaBHbIN KannuTana KOTOPOro AeINTCA
Ha onpefeneHHOoe YMUC0 aKLWUIA, @ ero y4aCTHUKM He OTBeYaloT no ero obs3aTenbCcTBam,
HO MPU 3TOM HecyT PUCK YObITKOB, KOTOPbIE CBA3aHbl C €ro AeATeNbHOCTbIOo, B npeaesnax
CTOUMOCTU NPUHAANEXALLNX UM B 3TOM obllecTBe akunin.[77]

Henb3a He OTMEeTUTb Tak)Xe, YTO eLle OOuNH CYLLeCTBOBaBLUMNI paHee BUA,
X03ANCTBEHHbIX obwwecTs - OO (ObLwecTBO C AO0NOJIHUTE/IbHOWM OTBETCTBEHHOCTbLIO)
3aKoHogaTeNeM ynpasaHeH.[78]

YTo KacaeTcs Npon3BOoACTBEHHOI0 KoornepaTmea (apTenun), TO OH ABNSETCSA
n0o6poBO/bHBLIM 0ObeANHEHNEM FpakKAaH Ha OCHOBE Y/1IEHCTBA C LEesibio COBMECTHOM
NnpPOn3BOACTBEHHOW NMBO APYrom X039NMCTBEHHON AEATENbHOCTU, OCHOBAHHOW Ha JINYHOM
TPYyOLOBOM M OPYrOM y4HacTUN ero YaeHoB U 06beanHEHNN ero y4aCTHUKaMM KannTanoB B
BUAE MMYLLECTBEHHbIX MNaeBblX B3HOCOB. DTO TakK>Xe KOpropaTUBHasaA KOMMep4yeckas
opraHn3auma.[79] MNpn 3TOM YieHbl 3TUX IPULANYECKNX NINL, HECYT Mo nx obsasaTesnbCTBaM
cybcmanapHyto OTBETCTBEHHOCTb, Pa3Mep M NOpPAAO0K KOTOpPOW npeaycMaTpuBaeTCs
3aKOHOM O NPOM3BOACTBEHHbLIX KOOMNepaTuBax, a TakXXe yCTaBoOM KoornepaTuaa.[80]

Taknm 06pa3oM, Mbl BUAWM, YTO KakK U 00 pedopMnpoBaHns Mpark1aHCKOro KoJaekca B
OTHOLUEHUM OPMANYECKUX UL, MpoBeaeHHoro B 2014 r., coxpaHuaacb OCHOBHas UX
Knaccugukaumsa rno uenm AeatTenbHOCTU, COrIacHO KOTOPOW OHU AeNsSTCA KoMmMepYyeckue



N HEKOMMepYecKune opraHmnsaummn. Ho BmecTe c TeM 6b11 BBEAEHbI HOBbIE MOHATUS,
pa3gensoLlne Bce puanyeckmne nmua Ha yHUTapHble N KopnopaTusHblie. Mpu 3Tom Bce
HEKOMMepYeCcKne opraHmsaunm noayynam HoBble HaMMEHOBaAHNSA - HEKOMMEpYecKme
KOprnopaTMBHbIE OpraHn3aunnm N HeKOMMepYeckne yHUTapHble opraHn3aunu, K nepebiM
N3 HUX OTHECEeHbl 3aKoHoAaTesIeM NoTpebnTenbCkne KoonepaTusbl, 06LECTBEHHbIE
opraHm3aummn, accoumaL i 1 CO3bl, @ KO BTOPbLIM - y4YpexxaeHns, GoHabl 1
pennrno3Hble opraHmnsaumnn.

SAKNMIOYEHUE

B naHHoM paboTe 6bIIM paccCMOTPEHbI BOMNPOCHI, KacaloLiMecss OCHOBHbIX BUOB
topuanyecknx nu. Ha oCHOBaHUW BbILLEN3TOXKEHHOIMO Mbl MPULLIIK K C/IeAYoLINM
BbIBOJAM.

CTaHOBJIEHME LPUANYECKNX JTNLL KaK FPaXKAaHCKO-MPaBOBOW KOHCTPYKLUUN U MHCTUTYTAa
rpa>kgaHCKoro npasa 6bi10 4OAMMM, Havasno 3ToOMy 6bI/1I0 MOIOXKEHO elle PUMCKUMN
topncTamum.

HoBasa pepnakuna N'K PO nocsie ero peopMmnpoBaHnd B HacTU IOPUANYECKUX UL, faeT
bonee eMKoe, NaKOHNYHOE onpefeneHne pPUANYecKoro amua, 04HaKo CyuecTBEHHOrro
n3MeHeHus He HabnwogaeTca. CerogHa rpa>kjaHCKoe 3aKOHO4ATeNIbCTBO MoA
topUanNYeCcKuM NMLoM nogpasymMmeBaeT opraHm3aumio, umetowyto obocobneHHoe
MMYLLECTBO U OTBEYaLWY AaHHbIM UMYLLECTBOM No cO6CTBEHHbIM 0bA3aTeNnbCTBaM,
CNOCOBHYIO OT CBOEro MMeHn npnobpeTaThb N OCYLLECTBAATb FpaXkAaHCKMe NpaBa, HeCTu
rpa>kgaHckme obA3aHHOCTU, a TakXe BbITb UCTLOM 1N OTBETYUKOM B Cyae.

MO>XHO BblAEINTb TAKNE OCHOBHbIE MPU3HAKWN IOPUANYECKOro nLa, Kak
OpraHM3auMoHHOEe eANHCTBO U nMyLLecTBeHHas 060cobneHHOCTb, a TakxXe
CaMoCTosiTesIbHas MMyLleCTBEHHAA OTBETCTBEHHOCTb, 1 BO3MO>XHOCTb CaMOCTOATESNIbHO
BbICTYMaTb OT CBOEro MMEHMN B Fpa>KgaHCKoM obopoTe.

Kak 1 no pecdopmMnpoBaHuns Mpa>klaHCKOro KOJeKCa B YacTu lopuandyeckux anL,
COXpaHuiacb OCHOBHAA MX KMacCcudukaums rno uenm aesatTenbHOCTU, COrflacHO KOTOPOW
OHU [eNATCAa KOMMepYecKmne n HeKoMMepyeckmne opraHn3aumm, oaHako ux rnepevyeHb
HECKOJIbKO U3MeHUICS.



B 4aCTHOCTU, Ha CEerogHAWHUA OeHb pugnyeckmne nmua, anaLlmnecd KOMMep4eCcKnmm
opraHmsaumaMu, co3faBaTbCsd MOTYT B CJ/ieAyOLWNX OpraHn3aunoHHO-NPaBOBbIX POPMaX:
XO3ANCTBEHHbIX 0OLLEeCTB U TOBApPULLECTB, XO3ANCTBEHHbIX NAapTHEPCTB, KPEeCTbAHCKMX
((bepMepCcKMX) XO3ANCTB, rOCyfapCTBEHHbIX N MYHULMUMANbHbIX YHUTapPHbIX
npeanpuaTUin, NPOU3BOACTBEHHbIX KOOMepaTUBOB. A HEKOMMepYeCcKne opraHm3aunm
co3flaBaTbCs MOTYT B OpraHn3auMoHHO-MPaBoBbIX (hopMax NoTpedbnTenbCKmnx
KoonepaTueoB; 06WeCTBEHHbIX OPraHnU3aL i N OBUXKEHUI; a TakXXe Col30B, (hOHOO0B;
yypexx4eHuin Bcex TUMOB, TOBapuULECTB COOCTBEHHNKOB HEABUXXNMOCTU; 0OLLNH
KOPEHHbIX MasIoYUC/IeHHbIX HapoA4oB P®; Ka3aybux o0LLECTB, KOTOPble BHECEHbI B
rocyflapCTBEHHbIN peecTp Ka3avbux obuiecTs B PO; peniMrnosHbiX opraHnusauuni;
ABTOHOMHbIX HEKOMMEPYECKNX opraHm3aunin; nybam4yHo-npaBoBbIX KOMMNAHUN;
rocyfapCTBEHHbIX KOpropauuin; agBoKaTCKMX NanaT U afBoOKaTCKMX obpasoBaHun;
HOTapwuasbHbIX NManart.

NMOMMMO 3TOro0 NPUHATOrO 1 NPUBLIYHOIO € 1994 rona aeneHns 6bis10 BBEAEHO elle 04HO
PaHXXWUPOBaHNE OPUANYECKMX UL, HA KOPNOPAaTUBHbLIE U YHUTapPHbIE MO KPUTEPUIO
Ha/IM4ymMa NpaBa yypeanTtenen y4actusa B HeM n (OpMUPOBaHUSA €ro BbICLLUEro opraHa.
Mpn NONOXKNTENIbHOM OTBETE IpUANYECKOoe NNLO NMPU3HAETCH KOPNOPaTUBHbLIM,
oTpnuaTeslbHOM - YHUTAPHbIM.

KoprnopaTuUBHbIMW OpraHusaumnaMmm B aHHOM CJly4ae BbICTYNatoT XO03ANCTBEHHbIE
obLwecTBa N TOBapuULECTBa, KPeCTbAHCKNE N (hepMepcKme X0381nCTBa, noTpedbutensckne
N NPOU3BOACTBEHHbIE KOOMNepaTUBbl, XO3ANCTBEHHbIE MapTHepPCTBa, ObLLeCTBEeHHbIe
ABVXXeHUs n obiecTBeHHbIe opraHmM3aumnm, accounaumnm (Corsbl), ToBapuecTBa
COBCTBEHHMKOB HEeBMXXNMOCTU, HOTapuasbHble NanaTbl, 3aperncTpMpoBaHHbIe Ka3aybi
obwecTtBa N 06WMHBI KOPEHHbIX MaNl0oYUCIEHHbIX HapoAoB P®. K yHUTapHbLIM e
IOPUANYECKUM NINLaM 3aKoHo4aTesieM OTHeCeHbl roCyapCTBEHHbIe, MyHUUUNabHble
YHUTapHbIe NpeanpuaTns, yupexxneHus, oHabl, aBTOHOMHble HEKOMMepYeckKue
opraHusaumun, rocyaapcTBeHHble Koprnopaunumn, pesimrno3Hble opraHusaumm n nyoanyHo-
NpaBoOBble KOMMaHUW.

Mpn 3TOM BCe HEKOMMEPYECKME OpraHmM3aLmnm noayymam HoBble HaMMEHOBaHNS -
HEKOMMepYeCKne KoprnopaTuBHbIE OpraHM3aun N HEKOMMepYecKmne yHUTapHble
opraHm3aumn, K NepBbIM N3 HUX OTHECEeHbl 3aKoHoAaTeneM noTpebmutensckmne
KoonepaTuBbl, 00LLEeCTBEHHbIE OpraHM3aLnm, accoumaLn N colo3bl, a KO BTOPLIM -
y4ypexxaeHuns, QoHObl U PESIUTNO3HbIE OpPraHn3aLmn,

OnHako Hanbosee CyLeCTBEHHbLIM M BECOMbIM N3MEHEHMEM coaep>XaHuns pa>KgaHCKoro
Kopekca C Hawem TOYKN 3PpEHUSI MOXXHO CHUTATb ynpa3aHeHne NpuBbIYHbIX



HaVWMEHOBAHWN 3aKPbITbIX N OTKPbITbIX aKLMOHEPHbIX 06LWecTB. BMECTo HUX nx MecTa
3aHAAM NnybnnyHble N HenybanyHblie akunoHepHble obuwecTBa. NybanyHbIMK obwecTBaMu
ABNAIOTCA TaKNe ropnandeckme nmua, KoTopble pasMewlaroT CBOM aKLUUN Ha pbIHKE
LeHHbIXx 6ymar. Bce ocTanbHble AO, He BowegLwune B pa3psaa Nnyb6anyHbIX, @ 3TO UMEHHO
Te, KOTOpblE HE pa3MeLLaloT CBOU aKLMN Ha pbiHKE LeHHbIX Bymar (3To kacaeTcsa n 3A0,
n OAQO), a Tak xe 000 cyuTatTCca HenybnYHbIMU.

Henb3sq He OTMEeTUTb TakXXe, YTO elle OAMH CyLeCcTBOBaBLUUA paHee BUL,
X039NCTBEHHbIX obwecTB - OO0 (O6wecTBO C AONOJIHUTENBHON OTBETCTBEHHOCTLIO)
3aKoHoAaTesNieM yrnpasgHeH.

MNopsoas uTor, oTMETUM, 4TO TpeboBaHMe 0 BHECEHUN MOMpPaBoOK UCXOOUSI0 OT
Mpe3ngeHTa PO. OgHOM U3 NPpUYMH, NOBYyAMBLLUUX €ro K 3ToMy, BbIiN10, Ha Hall B3rn4aa,
XenaHne ynyywinTb NHBECTUUUOHHBIN KIMMaT, obecrnedynTb CTabuabHOCTb pa3BuUTuS
XO3ANCTBEHHOW CTOPOHbI XXN3HN 0bLLeCcTBa U NOBLICUTb MPUBAEKATESIbHOCTb POCCUNCKOM
3KOHOMUKUN N1 MIHOCTPaHHOro Kanutasna. KpoMme Toro, nogobHble Mepbl CNOCOBHbLI
YMEeHbLUTb A0JII0 TEHEBON 3KOHOMUKMW.

BnosiHe BEPOATHO, 4TO B YCJIOBUAX COBPEMEHHOM HENMPOCTOW 3KOHOMUNYECKON CUTyaLmu
BO BCe Mupe 3apybexxHbIM MHBECTOpaM CTaHeT Bbosiee NOHATHOM N NpUBJIEKATEIbHOMN
KJaccnukauma poCCUNCKUX IOPNONYECKNX NNL, 4TO nosyieyeT 3a cobon NpuToK
WHOCTPAHHOIro KanmTtaJjla B 0Te4eCTBEHHYIO SKOHOMUKY. BMecTe ¢ TeM Knaccngukauymio
IOPUONYECKUX NNL Ha YHUTapHble 1 KOpropaTuUBHbIE B LLeJIOM MOXKHO Ha3BaTb cyrybo
AOKTPUHAJNIbHOW, TO €CTb He coaep>KaTeslIbHOW C NPaKTUYeCKON TOYKM 3peHns, Mano
yero gawouwen y4actHukam obopoTta. Ho npakTmnyeckn 3Ha4ymmoe nocnencTeme Takoro
OeneHnsa lpuandyecknx ny MOXXHO YBUOETb B pa3BUTUN 3aKOoHo4aTesibCTBa: 3a
pamMkKaMu cneunanbHOro perysimposaHns, BBOANMOIro 3aKoHO4aTes/IbCTBOM O
topuanyeckux nmuax, kopnopauum 6yayT noAYNHATLCA 0OLWMM NPpUHLMNAM
0653aTeNbCTBEHHOr0 (4OrOBOPHOrr0) NpaBa, a YHUTapHbIE OpraHn3aunm - pexxmmy
BELLHbIX NpaB.
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