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BBEOEHWE

AKTyaNbHOCTb TeMbl UccnegoBaHns obycnosseHa TeM, 4TO BONLLWIMHCTBO OpraHmn3aunm
BeOyLMX 0eATeNbHOCTb Ha TeppuTtopun Poccninckom ®epepaumnm rno opraHn3auMoHHo-
npaBoBON hopMe ABNAITCA opugnvyeckumm nuuamMmu. Kopuanyeckmum amuomMm, coriacHo
paxxgaHCKOMY Koaekcy Poccnnckon denepaumm, NnpusHaeTCsa opraHm3aumns, Kotopas
nmeeT obocobneHHOe NMyLLLEeCTBO 1 OTBEYaeT MM No CBOUM 0b6sA3aTeNbCTBaM, MOXET OT
CBOEro uMmeHu npuobpeTaTb N OCYLLECTBAATbL FPaXKgaHCKMe rnpaBa U HeCTu
rpakgaHckmne ob6a3aHHOCTU, ObITb NCTLOM N OTBETYMKOM B cyae. OHO JO0/HKHO BbITb
3aperncTpmpoBaHoO B e4MHOM roCylapCTBEHHOM peecTpe IpUaANYeCcKNX Nuy, B 04HON 13
OpraHn3auMoOHHO-NPABOBbLIX POPM.

Ho 1 ceHTa6pa 2014 r. BCe KOMMaHNN AENNCb HA KOMMEPYEeCKne n HeEKoMMepYeckKme.
Tenepb e n Te, U gpyrve OONoJIHUTENbHO NoApa3fnenAalTCa Ha Koprnopauum v
YHUTapHble opugndeckmne nuua. C 1 aHeapsa 2015 r. nuameHeHNa KOCHYJIUCh
HEeKOMMepYeCcKNX opraHusaunim, 0eaTenbHOCTb KOTOPLIX NpeaycMmaTpuBaeT
[esaTeNbHOCTb, B pe3yJsibTaTe KOTOPOW opraHm3auma nosy4daeTt npubdbiib. 3TN
opraHu3aummn OOJIXKHblI UMeTb UMYLLEeCTBO OLeHO4YHasa CTOMMOCTb UMyLLeCcTBa He MeHee
10 000 py6. 3Tn ycnoBus He NpeayCMOTPEHbI A1 YAaCTHbIX YYPEXAEHUN U Ka3eHHbIX
npeanpuaTun.

Llenbto pa60TbI ABNIAETCA nccsiegosaHme CylwHOCTU U NMPaBOBOIO NMoJio>xXeHn4d
ropnanvyeckmnx anu,.

Ons nocTuxeHns uenn HeobxoanMMo peLlnTb psag 3aaav:

e PACCMOTPETb COBPEMEHHbIE B3rAbl Ha lOpUANYECcKMe N1LA B FPaKJaHCKOM
npase;

e BbISIBUTb TUMbI, BUAbI U (DOPMbI IOPUANYECKUX JTNLL;

e PACCMOTPETHb KJAaCcCUDMKaALMIO PUANYECKUX NUL, B CBETE PedOpMUPOBAHUS
rPa)k[laHCKOro 3aKoHoAaTesNbCTBa.

O6beKkT nccnenoBaHms - ropunanydeckme Jimua B rpa>XgaHCKOM rpasBe.



Hay4yHo-MeToamn4yeckas ocHoBa paboTbl - 3aKOHOAATENIbHbIE U HOPMATUBHbIE aKThl,
TPYAObl YYEHbIX-NPaBoBenoB, y4yebHasa nutepaTtypa, nybnnkaynm B nepnogmnyeckmx
n3gaHnaXx.

CTpykTypa paboTbl. PaboTa BKkOYaeT BBeAEHME, ABE I1aBbl, 3aKJl04eHne, CANCOoK
NNTEepaTypbl.

NNNMABA 1. NMPABOBbBIE OCHOBbI OPUAUNYHECKUX JINL

B rPAXXOAHCKOM IMNPABE

1.1. MoHATHMe IOpUAUNYECKUX UL,

MNMepBble opunagnydeckme nuua bulam ewe B npase ApeBHero Puma, HO Torga oHu ewe
TOJIbKO HAa4YMHAIN NYyTb CBOEro pa3BUTUSA U UMENN TOJIbKO BHELLHEee CXOACTBO C
COBPEMEHHbIM MOHATMEM OpraHu3aynmn: obuiee NMyLecTBO, UMYLLLECTBO OpraHmn3auunu.
Ho y>xe B To BpeMs 6blnia Knaccupumkaumns opmandeckmnx nuu. Tak, Hanpumep, 6bi1o
pasgeneHune no o6bemy npaB Ha rocyfapCcTBEHHbIE N YacTHbIe, N0 hopme
COBCTBEHHOCTU - Ha rocylapCTBEHHbIE N YaCTHbIE[1].

B cooTBeTCTBUKU C NYHKTOM 1 cTaTbu 48 NpakaaHckoro Kogekca Poccnimnckom
depepaunn opuonyeckoe NnLo 3TO - opraHusaums, Kotopas nmeet obocobneHHoe
MMYLLLECTBO U OTBEYAET UM Mo CBOMM 0653aTesNIbCTBaM, MOXKET OT CBOEro MMEHN
npuobpeTaTb M OCYLLECTBAATb FPpa>KgaHCKMe npaBa n HecTn 06a3aHHOCTHN, BbITb NCTLOM
N OTBETYUKOM B cyne[2].

CyLHOCTb NPaBOBON KOHCTPYKLUUNN «OpUANYECKOE TNLL0» UCCeaoBasiacb y4eHbIMU
pa3HbIX CTPaH Ha NPOTSAXXEHNN BCEro CywecTBOBaHUSA AaHHON (hOpMbl OpraHmM3aumnm
npeanpuHNMaTeNbCKOW aeaTenbHOCTU. MNpu aToM pa3pabaTbiBanncb, n 060CHOBbLIBANNCH
TEeopuUn CYLLLHOCTN IOPUAMNYECKOro Nnua, KoTopble, pa3/inyatoTcsa B 3aBUCUMOCTM OT TOW
NCTOPUYECKOW 3MOXN N COOTBETCTBYOLWEN €l CUCTEMbI MPON3BOLACTBEHHbLIX OTHOLLEHWUN,
B YCJIOBUAX KOTOPOM NpeanpuHUMANNCh NOMNbITKN BbIACHUTb CYLLHOCTb IOPNONYECKOr0
nnua3]. 0gHaKo K e JMHOMY MHEHUIO YYeHble TaK U He NPULLIN, YTO CBUAETeNbCTBYET O
CJIOXKHOCTU YKa3aHHON I0pUANYECKON KaTeropmm Kak obbekTa Hay4YHOro rno3HaHus, a c
y4eTOM ee PoJIM B SKOHOMNYECKOM Pa3BUTUM rocygapcTBa - 06 aKTyasbHOCTU U



HeobXoAMMOCTK ee fasibHeNLWnNX TeopeTnYeCcKnx nccnenoBaHnn. Tak, B POCCUNCKOMN
[0PEBOJIIOLNOHHON LNBUIINCTUKE peasibHOCTb IopuanYeckoro auua otctamsan H. Jl.
OwosepHya n U. A. NIOKPOBCKNIN, Ha3BaBLUMW €ro «»XUBOWN KJIETOYKOW COLMaIbHOIr o
opraHmsmMa». [1loCTOMHCTBOM 3TOro NoaxoAa ctajia BO3MOXXHOCTb 0ObACHEHNA HaNN4ymns
COBCTBEHHOW BOJIN N UHTEPECOB IOPUANYECKOro MuUa, a TeM CaMblM CaAMOCTOATE/IbHOCTU
ero BbICTYNJIEHNSA B KayecTBe cybbeKkTa rpaxaaHckoro obopoTta, XO0THA NnpupaBHMUBaHMeE
IOPUANYECKOro nua K U3n4eckoMy ToXKe Npu3HaBasioCb MCKYCCTBEHHbIM. Teopus
«eCTeCTBEHHOro amua» B Ha4dasie XX BeKa pacnpocTpaHuiacb N B aMepukaHCKoOM rnpase.

focnopcTBylolen Teopmen B COBETCKOW LMBUINCTUYECKOW OOKTPUHE CTasla Teopus
Konnektuea, obocHoBaHHaa B paboTax C. H. bpaTycs. CornacHo aTon Teopumn
topnanyeckoe NnuUo ABASETCA peasibHO CYLEeCTBYIOLWMM counanbHbIM 0bpa3oBaHmeEM,
MMeLWnM «JII0ACKON cybCcTpaT» B BUAE KOJIIEKTMBA ero paboTHMKOB, 3@ KOTOPbLIM CTOUT
BCEHAPOLHbIN KOJIJIEKTUB TPYAALWMNXCHA, OPraHN30BaHHbIA B rOCYyAapCcTBO (Teopus
anpektopa 0. K. ToncToro). Apyrne y4yeHole nogyepknBaam Tak>xe posib
aAMUHUCTpPaLUKM rocy4apCTBEHHOI O OPNONYECKOro nuual4l.

B coBpeMeHHOWN HayKe npenpuHUMaloTCs NOMNbITKW onpeaesieHNs CYyLWHOCTU
topuanydeckoro auua. Npu aToM nccnenosaTenun, No CyTU, OCTAKOTCA Ha Tex xe
NoO3nUKAX, 4TO N NX NpejLlecTBEeHHUKN: 1Mbo 060CHOBbLIBAOT (PUKTUBHOCTbL NPaBOBON
KaTeropmun «iopugmnyeckoe nmuo», 1mbo BbiICKasbiBalOT 40BOAbI B MOALAEPXKKY
noeanncTnyecKnx NOCTPoeHnm. HeCoOMHeHHOo, 3acy)XnBaeT BHUMAHUA MHTErpaTuBHbIN
noaxon4 A1 aHasim3a MHOMOYpPOBHEBOW, MHOM0ACMeKTHOW CYLLHOCTU IOPUANYECKOro
nnualsl. B 3ToM noaxone BblAesieHbl TPU CYLLHOCTU IOPNANYECKOro nmua:
obuiecoumnanbHasa (BHeEWHWA B3rna Ha lopugnyeckoe nuuo), obuenpasosas (NMpaBoBomn
B3rasa4) N MHCTUTYLUMOHaNbHasA (BbipaXkeHne ocobon naeun, BHyTPEHHEN NOrnKN
KOHKpPEeTHON npasoBon hopMbl). KOpuanyeckoe nnmuo peannsyeT nageto coumannsaumm
YyesloBeKa, ero y4acTus B COLMaibHO-NMPaBOBON KOMMYHUKaLWK, B LULMPOKOM CMbIC/1e
topnanyeckoe nmuo — 3To OPOPMUBLLAACHA, MHCTUTYLNOHAIM3NPOBAHHAA COLMaNbHOCTb
yesnioBeka, ero obuiecTBeHHas, KOJJIEKTUBHAA NMpMpoaa, ero coymabHble (pyHKUUN,
NHTepechl[6]. B npuHUKMne, 3Ta Teopusa He oTMeTaeT 3Ha4YeHne KOHCTPYKL UK
IOPUANYECKOro anua oas sKoHoMu4eckon cgepsl. JInwb NMo-MHOMY pacCTaBAATCA
AKLUEHTbI, yTBEp>X4as, 4TO MOMEHT couunanmiaunm, CBA3aHHbIN C n3obpeteHnem um
NCrnonb3oBaHneM GopMbl OpPUANYECcKoro nnua, bonee BaXxeH A9 CTaHOBIEHUSA
obwecTsa B uenom[7]. OgHaKo XoTesiocb Obl OTMETUTL UCMOJIb30BaHME CJ10Ba
«n3o0bpeTeHme». HeCMOTpPA Ha aKTUBHOE OTCTPaHeHue oT Teopun pukLunm, asTop, TemM
He MeHee, NCMOJIb3YeT Te TePMUHbI, KOTOPble MOAYEePKNBAIOT NCKYCCTBEHHOCTb
npouecca obpasoBaHNa NPaBOBOro MHCTUTYTa IOPULNYECKOro nnua. 3TO



noaTBep>XXAaeTcsa N npu onpeaeneHun obwenpasoBon CywHOCTN. OHa COCTOUT B TOM,
4YTO OpUANYEeCKoe N0 eCTb NpaBoBas JIMYHOCTb, CO3aHHAA CUHTETUYECKUM NyTeM:
nocpeacTBOM BblgeneHuns, obocobneHns 4acTm NpaBoOBbIX Ka4eCTB, CBONCTB, APYrux
3/1€eMEeHTOB NPaBOBOM JINYHOCTN YenoBeKa (He CBA3aHHbIX C €ro YaCTHbIM, «(PU3NYeCKNM»
CyLLecTBOBaHMEM) N Nocneayowero nx obbvegnHeHnsa B Hoeon popme (B paMkKax HOBOW
NpaBOBOM BHELLHOCTK) B Lensax Hanbonee NosHOM peannsaynm ero coumanbHO-NPaBoBbIX
WHTepecoB. Ha Haw B3rnasa4, 3To onpegeneHne B bonblien cteneHn xapakrtepumsyeT
nepBoHayvasibHble POPMbl BOSHUKHOBEHUSA IOPUANYECKUX TNL, N MAsI0 CBA3AHO C
COBPEMEHHbIMN 3KOHOMUYECKUMUN UHCTUTYTaMu[8].

KOpunandeckoe nMuo — 3TO UHCTUTYULNOHANN3NPOBaHHbIE, Nosy4YmBwne obocobneHHoe
CyLLeCTBOBaHME, CAaMOCTOATENbHYIO IOPNONYECKYIO XN3Hb NMPaBOBblIE CBONCTBA Ye/I0BEKA
(ogHOro nnn mHorux). OgHako obocobsieHne HeKNX NMPaBoOBbIX CBOWCTB OAHOM0 NnUa
(4enoBeka) B NpaBOBYO NPUPOAY OpraHnU3aunm BO3MOXKHO UCKOYNTESIbHO MO
coobparkeHnaM 3KOHOMNYECKOro nopsaakal9l. U gaHHbIM BbIBOA HE O3HAYaeT, 4To NoA
OPNONYECKMM JIMLLOM HaMU NMOHNMAETCA HeKas SKOHOMMYECKasa NN NoaNTUYECKas
peanbHOCTb. KOpnanyeckoe nnuo BCerga octaeTCcs NpPaBOBbIM NHCTUTYTOM, TakK Kak
OaHHas KOHCTPYKUMSA MOXET CYLLeCTBOBaTb JIMLb B paMKaxX ornpeaeneHHoro
npasonopsaaka, Npu3HaLWwero Haan4yme nogobHbIX KaTeropuin[io]. B 3Ha4YnTEIbHOM
KOJIN4eCcTBe CMTYaLni 3aKoHOoA4aTeNb co3aaeT abCcontoTHO HOBYIO hOPMYy Ha OCHOBE, Kak
MPOrHO3HbIX MJIAHOB pPa3BUTMA obLLeCcTBa, Tak U onpeaeneHHoro poga 3abnyxxageHun
(co3HaTEeNbHbIX UK CAyYanHbiX). HO, HECMOTpPSA Ha pa3an4yne NCTOYHNKA BO3SHUKHOBEHUSA
TOW AN MHOW POPMbI, MPABOMOPALOK NErTMTUMUNPYET XN3HEeOeATeIbHOCTb NOA0HOHbIX
obpa3oBaHUN. KOHCTPYKLNS IOPUONYECKOr0 nLa HanpsaMyo CBsi3aHa C obwmmun
rnokasaTensMm pa3BUTUA SKOHOMUKMN, 3aBUCUT OT Hee. [1pn 3TOM BbISiBSISEMbIE N3BSAHbI B
KOHCTPYKLUN IOPNONYECKOro inLa N 3aKoHO4AaTesIbHOro peryamposaHusa JaHHOro
WHCTUTYTa BbI3blBAlOT HEraTUBHbIE NOC/IEACTBUA B UHbIX 06/1aCTAX NpaBOBOro
perynmpoBaHuns [11].

B KOHEYHOM cyeTe, pUANYeCcKoe INLO eCTb MPON3BOAHOE OT NPaBOBOWN JIMYHOCTM
yesnoBeka. Ho 3aecb ecTb onpepeneHHblie NpoTnBopeymnsa. C 0oHOM CTOPOHbI, OH MULLET,
4YTO IOPUANYECKOE NNLO XKUBET NPAaBOCO3HAHMEM, MPaBOBOW AEATENbHOCTbIO,
peleHnsamMu, Bosien YyenoBeka[12]. Opnandeckoe nmMuo MOXXeT pacCMaTpuUBaTbCA Kak
pellaloLllas NpaBoBas MHCTaHLMS, Kak caMocTosATeNbHaa ocobas npaBoBas BonsA[13]. OHO
ecTb ocobas chepa NMPaBOBOM XNU3HELEATENbHOCTU YEI0BEKA.

BMecTe ¢ TeM B NPaBOBOM HayKe CYLLeCcTBYeT U MHOe BO33peHne Ha npupoay
lopMANYECKOro NLLa, KOTOPoe, Ha Hall B3rnsad, Hanbonee 4eTKo onpeaensieT NpUYnHbI
KaK LUMPOKOro NpMMEeHeHNs 3TON NPaBoOBON KaTeropun B o6opoTe, Tak ”



CYLLLECTBYIOLLYIO MPAaKTUKY UCMOb30BaHNSA KOHCTPYKLIWN IOPUONYECKOro NnLa ass
OCYLLEeCTBJIeHNS OeACTBUN, KNacCcupuumpyeMblx Kak 31oynotpebsieHne cBoMmMm npasamm
NN Xe NpaBoHapyLlleHne. KDpnanyeckoe NMuo — 3TO CBepxyesioBevyeckas CyLHOCTb,
KOTOpas B OT/IM4Me OT MHOMBUAYYMa poXxOaeTcs boraTon n TeopeTnveckun
KOMMNEeTEeHTHOW B MPaBOBOM CMbICJIE.

Ina Teopun npaBa SABASETCS XapaKTepHbIM Npu3HaHWe B KayecTBe cybbekTa npaea
Nnoaen n NX KoNNekTuBbl. Mpy 3TOM 3a4acCcTylo CaMa KaTeropus lpuanyeckoro amua
NnpencTaB/IIETCS HECKOJIbKO «CXKaTOW» Mo CBoeMy coaep>kaHuto. NMpennaraemMbie
KaTeropum 3avyacTylo NPUMEHAIOTCS NNLWb K PU3NYECKUM N1LaM, MPU 3TOM B CaMnX
NccnefoBaHMSAX OCTaeTCA OTKPbITbIM BOMNPOC OTHOCUTENIbHO BO3MOXHOCTM
NCMNO/b30BaHNS BBOAHbIX MOHATUN K OPUANYECKMM NnLaM. Ha Haw B3rnsa, npu
npoeeneHnn obLLenpaBoOBbIX TEOPETUYECKMX NCCNenoBaHMNN HEOOX0ANMO YYNTbIBATb TE
nocneacTBUS, KOTOPble OHM MOFYT Bbi3BaTb W B OTPacC/IeBbIX HayKax[14].

HecoMHEHHO, 4YTO YEeN0BEK TaK)Xe SAABJISIETCS B paMKaX MpaBOBOW AENCTBUTENLHOCTHN
NpPaBOBOW peasibHOCTblO. IMEHHO NpaBO CO34aeT HEKY MCKYCCTBEHHYI0 060/104Ky ANs
(PYHKLMOHMPOBaHNA YesloBeKa KakK NMPaBoOBOro MHCTUTYTa. OaHako abconoTn3npoBaTh
NaHHbIN Npouecc 6beccMbiCNeHHO. KOpuanyeckoe N1Lo y)ke AaBHO BbILLJIO 3a Npeaesbi
NIOrM4ecKoro NoHMMaHMA YenoBeka Kak cybbekTa npasa. ObpalleHne K CTopumn
BO3HMKHOBEHNA OAaHHOM KOHCTPYKLMW HE BCEraa OaeT MoJsioXKnUTeNbHble pe3ybTaTbI[15].

OcHoBHOW MeTogos0rnyeckon npobseMmon COBpeMEHHOro Nnepruoaa HaMm NpeacTaBnaseTcs
3HaYMTesIbHasi OTOPBAHHOCTb 06LEeTEOPETUYECKMX U OTPAC/IEBLIX NCCIeA0BaHUN
npupoabl topnandeckoro nmua. C o4HOM CTOPOHbI, 3TO HE AaeT BO3MOXHOCTb
obHapy>XeHuns BCeN COBOKYMHOCTU CYLLECTBYIOLLNX HEAOCTAaTKOB TPAANLIVIOHHOWN
KOHCTPYKLWN N ee COOTBETCTBMSA peasibHbiM NnoTpebHocTAM obopoTa, C Apyron, He
nponcxognTt abCcTparnpoBaHnsa OT KOHKPETUKN NPaBONPUMEHEHUS U MOCeaAY oL Eero
nepexona Ha 6onee BbICOKMIN ypoBEHb 0606LLEHNS.

HekoTopble npaBoBeAbl onpenensoT puanyeckoe MU0 KakK KaTeropuo rpax4aHcKoro
npasa, CO34aHHYI0 OS19 YO0BJIETBOPEHMUSA onpenesieHHbIX peasibHbiX noTpebHocTen
NMYLLLECTBEHHOr o (rpa>kgaHckoro) obopoTa. OgHaKo, pnanyeckoe MU0 MOXeT TakxKe
y4aCTBOBATb B FPa)XAaHCKUX, TPYAOBbIX, aAMUHNCTPATUBHbIX, FPa>XAaHCKO-
npoueccyajbHbIX U UHbIX MPaBoOTHoWeHUAX. OTClo4a B TEOpUM NpaBa BO3HUKaET eLé
ofHa npobnema - npobnema NpaBoCybBLEKTHOCTM IOPUANYECKOrO NMLa[16].

MocnepoBaTenu CbI/IKLI,I/IOHHOIZ Teopun, Kak npasuso, NpnN3HakT HeneecnoCcobHoOCTb
ropngn4yeckoro Jimda " pewaloT BONpocC y4acTtmd ero B npaBooTHOWEHW C NMOMOLLBLIO



MHCTUTYTa NpeacTtaBuTenbCTBall7l.

B aHIr/10-CakCOHCKOM NpaBoOBEeAEHNN HE COOLEPXKNTCH YEeTKON KOHLENUUN 1opnan4eckoro
nMua: O4HW aBTOPbI Yepes NMPMU3HaAKKU IPUANYECKOro N1ua paspeLwatoT npobnemy
MPU3HAHMSA pPa3INyHbIX 0bpa3oBaHNN LOPUANYECKUMU NNLAMUN. TTpy 3TOM MOHATUSA
«topnanyeckoe anuo» N «Kopnopaumnsa» NCnosb3ytTCa KaK CMHOHUMBbI, Apyrue -
nccnenyrT BOMPOCh O HENOCPEACTBEHHOW Npupoae opmnanyeckoro anmya. OTMETUM, 4TO
noHsaTue Koprnopauun B CoeanHeHHbIX LLTaTax AMepunke BKJlOHaeT cnefylouime snabl
opraHmsaumn: nybnamyHble, BKAKYaOWME rocygapCTBEHHbIE N MYHULUMNAIbHbIE OPraHbl;
nonynybanyHele, cnyxawmne obWmnmM Hy>XAaM HaceneHus; npeanpmHUMaTenbCKne nnm
YacCTHble; HenpeanpuHUMaTebCKne[18].

MpencTtaBnsgeTcs, 4TO NPaBOCYOBLEKTHOCTbL IOPUANYECKOrO NNLa HENb3A OTPULLATL, OHa
COCTOMT M3 NPaBOCNOCOBOHOCTU U AeecnocobHOCTN, KOTOpble, KakK U3BECTHO, BO3HUKAKOT
€4WHOMOMEHTHO - C MOMEHTa rocygapCTBEHHOW perncTpaymm. NpaBocybbEKTHOCTb
onpenensieT BO3SMOXXHOCTb IOPUANYECKOro nnua 6biTb y4aCTHUKOM MPaBOOTHOLLEHWA.
MpaBocnocobHOCTb LPNANYECKOrO NINLA - 3TO CNOCOBHOCTb MMETb Npasa,
COOTBETCTBYWOLWME LensaM aeAaTesNIbHOCTU, NPpeAyCMOTPEHHbIM B €ro y4peanTesibHbIX
OOKYMEHTaXx, N HECTU CBA3aHHbIe C 3TOW uenbto 0ba3aHHOCTM (CT. 49 Npa)kaaHCKOro
Kogekca Poccumnckon depepauunn (MK PO)[19]).

TeopeTnyeckoe 060CHOBaHNE HaNNYMS AEecrnocobHOCTU PUANYECKOro NnLa NPU3BaHoO
onpeaennTb MO3ULINID OTHOCUTENIbHO (POPMMPOBAHMNS BOJIN U BOJIEU3bSABJIEHUS TAKOr 0
cybbekTa npaBa U, cnefoBaTelbHO, BO3MOXHOCTU NMPUBNEYEHUS ero K pUuanyeckom
OTBETCTBEHHOCTU. KpoMe TOro, € nsyYyeHMem TEOPUN LOPULNYECKOrO SIMLA TECHO
CBsA3aHa npakTun4yeckasa npobaeMaTka Npupoabl OpraHoB PUANYECKOro NnLLa2o].

B cT. 54 'pa>xgaHCKOro kogekca LLBenuapunn ykasblBaeTCs, 4TO lOpuanveckme nmua
cyuTaTCa geecrnocobHbiMM C MOMeHTa obpa3oBaHMA OpraHoB, NPenyCMOTPEHHbIX
3aKOHOM UK yCTaBOM. [leecrnocobHOCTb lopnanvyecknx nuL otMedaeTcsa B Pecnybivkax
YKkpanHa n MonpgoBa. A B paxaaHCKNUX Kogekcax benopyccnm n KaszaxctaHa
neecnocobHOCTb PUONYECKNX NNL, OTAESIbHO He BblaensaeTcs[21].

CornacHo n. 1 ct. 53 K PO opngnyeckoe nmuo npnobpeTaeT rpa>kgaHckue npasa v
NPUHMUMaEeT Ha cebsa rpa>kgaHckme 0653aHHOCTM Yepes CBOW OpraHbl, AENCTBYOLWME B
COOTBETCTBUU C 3aKOHOM, MHbIMU MPABOBbLIMN aKTaMU U y4peanTesibHbIMN AOKYMEeHTaMu.
Taknm obpa3som, AeecnocobHOCTb PUONYECKOro ML POCCUNCKUM 3aKOHO4ATeeM
packKpblBaeTCsa Yyepes neecnoCobHOCTb ero opraHos.



3. 0. MaTBeeBa CYNTAET, YTO BOS IOPUANYECKOrO IMLla HE MOXKET CyLlecTBOBaTb B
OENCTBUTENIbHOCTU, N 019 ee BO3HMKHOBEHNS HeobXxoaMMo OeNCTBME peasibHO
cyuwecTByrowero cybbekTa, KakoBbIM SABASETCA MU0, BbIMOJIHAOLWEE PyHKUMN ero
opraHa. 9TuMm cybbLekToM ABNseTCs PU3ndeckoe NmLo, KOToOpoe CaMOCTOSATENbLHO
OEenCcTBYEeT B paMKax NpenocTaB/IEHHbIX €My NMOJIHOMOYMIA, MPOSABAAS B NpoL,ecce CBOEN
neaTenbHOCTN COBCTBEHHYIO BOJIO[22].

Ncxoas n3 gaHHbIX PacCcy>XAeHUi, cnenyeT BblBOA O TOM, HTO (haKTUYECKWN BOJIS OpraHa
lOpUONYECKOro sinLa SBASETCS BOJIEN CaMOro lopuanyeckoro sinLa, Tak Kak HarnpassieHa
Ha yJ0BJIeTBOpPEHME ero noTpebHocTen.

B cBA3Kn € 3TnM nHTepecHo MNMoctaHoBneHune NneHyma BAC PO ot 30.07.2013 Ne 62 «O
HEKOTOpPbIX BOMPOCax BO3MeELLEHNS YObITKOB NMLaMn, BXOASAWNMN B COCTaB OpraHoOB
OpPNONYECKOro nua»[23], rae cyaam pa3bacHAETCs, 4TO INL0, BXOAsLEee B COCTaB
OpraHoB puanyeckoro nnua, 06a3aHo 4encTBOBaTb B MHTEpecax lopnanyeckoro amua
nobpocoBeCcTHO 1 pa3yMHo (M. 3 cT. 53 K P®). B ciiy4yae HapyLleHns 3Ton o0693aHHOCTHU
ONPEKTOP OO0/HKEH BO3MECTUTb YObITKM, MPUYNHEHHbIE IOPULANYECKOMY NINLY TaKUM
HapyLweHneM. B 3ToM e MNMoCTaHOBNIEHUN MPU3HAKN HEPA3yMHOCTU AENCTBUN
(bezpencTemna) aupeKkTopa, B YaCTHOCTMU, Hanpumep, CoBepLleHne AUPEKTOPOM CAENKN
6e3 cobnogeHns obbI4HO TPeDYIOLWMXCA NN NPUHATBIX B AAaHHOM IOPUANYECKOM NNLe
BHYTPEHHMX NpoLenyp 4718 COBepLUEeHUA aHaNornYHbIX caenok[24]. NpnsHaHue encTenmn
opraHa ynpasJieHUs IOpNLaNYeCcKoro anua rno poCcCMNCKOMY 3aKOHOOATEeNbCTBY
BMHOBHbIMN NOCTAB/IEHO B 3aBUCUMOCTb OT CTEMNEHN NPOSABAEHHON 3ab0TANBOCTY U
OCMOTPUTESIbHOCTU[25].

CnepyeT OTMETUTb, 4TO YKa3aHHbIE Pa3bsACHEHUSA B LLEJIOM COOTBETCTBYET onpenesneHunto
obuwen obsa3aHHOCTM 3ab60Tbl B NnpaBe CLUA. Tak, cornacHo § 8.31 MoaenbLHOro 3akoHa o
npennpuHnMaTenbCkmnx Kkopnopaumsax CLUA 1984 r. oTBeTCTBEHHOCTb MOXXET ObITb
BO3J/10’)KEHA Ha AMPEKTOPOB, €C/IN AeNCTBUA He Bblin coBepLlueHbl «406p0o0COBECTHO.
DNeMeHT Hannuma pesaHusa (be3nencTens) B aMePMKaHCKOM KOPropaTUBHOM rpase
TPagNLMOHHO CBA3aH C HapyLeHneM obsa3aHHOCTeNn aupekTopos. O6Lwmmn
obsa3aHHOCTAMM cHMTatoTCa duty of care (06a3aHHOCTL 3a60Thl) 1 duty of loyalty
(0653aHHOCTb N0SANBLHOCTM). B aHHOM cny4ae npenctaBnseT nHtepec duty of care,
KOTOpas 3aK/lo4aeTcsa B TOM, 4TO «[AMPEKTOp BbINOJHAET cBOU 06583aHHOCTM (1)
nobpocoBecTHO; (2) ¢ Takon 3aboTon, C Kakon 6bl AENCTBOBA NPU aHANOrNYHbIX
obcToaTenbcTBax; u (3) Takum obpasoMm, 4HTO OH pa3yMHO NoJslaraeT, YTO AEeNCTBYET B
MHTepecax Kopnopauunun». ObuwekopnopaTMBHLIN 3aKoH WTaTa denasap («DGCL»)
O[HAKO pa3peluaeT Kopropaunsam BKJOYaTb B CBUAETENbCTBO perncrpaymnm
«onpaBaaTesibHY0 OrOBOPKY», OrpaHUYMBaoOLLY0 UM NPAKTUYECKN CHUMAIKOLWLYIO C



ANPEKTOpPa NINYHYIO OTBETCTBEHHOCTb MO BhIMJaTe AeHEeXXHOM KOMMNeHcauun 3a
HapylleHne 0653aHHOCTN NPOABASATL AOJIKHYIO OCMOTPUTESIbHOCTb. YTO HE OTMeHseT
TpeboBaHUNA NPOABNATbL OOJIKHYIO OCMOTPUTENLHOCTb, @ CKOpee 3alluLLLaeT OMPEKTOPOB
OT HEeCeHUS NIMYHOM OTBETCTBEHHOCTW MO BO3MELLEHMNIO MaTepuasbHOro yuiepba.

1.2. Tunobl, BUAbI U POPMbI IOPUANYECKUX UL

C MOMeHTa yTBepXaeHusa KoHuenuum passuTuUsa rpax4aHCKoOro 3akKkoHo4aTeNbCTBa B
2008 r. onpepeneHbl HOBble MOAXO0Abl K TPAANLNOHHOMY UHCTUTYTY

topuanYeckoro nuuaze]l. KoHuenuusa ykasasa BeKTOp pedopMnpoBaHnA B LLESIOM
paxgaHCcKoro Kogekca Poccunckon ®epepaumm, 1 B TOM HAUCE OAHOIMO U3 Ba)KHENLINX
WHCTUTYTOB, KakUM AABNSETCA lopnanvyeckoe nuuo[27]. Npexxae Bcero, opnanyeckoe
nMuo — cybbekT rpakAaHCcKoro npasa. IHTepec K HeMy B COBPEMEHHbIX COLMalbHO-
3KOHOMUYECKNX YCJI0BUAX OYEBUOEH, NMPUYEM CO CTOPOHbI YY4EHbIX Pa3JINYHbIX
oTpacyieBbIX HAyK, NpPaBoNpuUMeHUTeNen, NpeanpuHMMaTesIbCKOro coobLecTsal2s].

N3meHeHns, BHeceHHble B YeTBepTyto rnasy K PO depnepasibHbIM 3aKOHOM

oT 05.05.2014 Ne 99-03, cyuwecTBeHHbl. Bo-nepBbIX, B HOBOW pefakunm ct.48 MK PO
[aHO HEeCKOJIbKO HOBOE ornpefeneHne NnoHATUSA lpuanyeckoro nmua. B npexxHem
ornpenesieHNn 4eTKO yKa3blBasioCb, YTO HOPUAMNYECKOE JINLLIO CO3JaeTCsa Ha npase
cobcTBeHHOCTU NMbBO nHOM BelwHOM npase. Cenyvac kputepum obocobneHnsa nmyLecTsea
IOPULANYECKOro Mua NcYesnn n3 gedPuHNLNN, 4To No3BoJISeT pacllnpuTesibHO
TOJIKOBaTb MPaBOBON CTATyC IOPUANYECKOrO INLa U cogep>XaHne ero npasomoymn. Bo-
BTOPbIX, HOBEJIJION ABNAETCS yCTaHoBsieHHasa K PO knaccmpmnkayma lopngn4ecknx an,.
MpencrtasnseTcsa uenecoobpasHbiM 0O6paTUTb BHUMaHNE MMEHHO Ha KNacCudukauuto, He
CTaBsA Lenn AOKTPUHaNbHO pa3obpaTbCa B CYWHOCTHOM 3HA4Y€HUM HOBbIX NMpaBuil.

B 2012 r. ®epepanbHbiM 3akoHOM OT 30 gekabpsa Ne 302-P3 BHeCeH psag

n3meHeHun B 'K P®, B HaCTHOCTM B CT. 2 NOABUIJIOCH MOHATUE KOPMOPATUBHbIX
OTHOLUEHWW, TO €CTb OTHOLLEHUWN, CBA3aHHbIX C y4aCTUEM B KOPNOPATUBHbIX
opraHusaumsx nam c ynpasseHneMm nmmn[291. Tenepb B NpegMeT rpa>kgaHCKoro rpasa
BKJIIOYAOTCA Hapaay C UMYLLECTBEHHbLIMN N JINYHBIMU HENMYLLLECTBEHHBLIMUN TaKXe U
KoprnopaTuBHbIE OTHOWEHWUA[30]. Mo CyTKn, KOpnopaTMBHbIE OTHOLLEHMNS - 3TO BUL
NMYLLLECTBEHHbIX OTHOLUEHU, UMeLLMX 0CO6eHHOCTU. CXOXKEeCTb C
AAMUHUCTPATUBHBLIMN OTHOLLUEHUAMMN BOBCE HE MO3BOJIAET NX OTOXAECTBAATD.
KoprnopaTuBHbIE OTHOLLEHNSA OCHOBAHbI Ha paBeHCTBe Cy6bLEKTOB, Hanpumep,
aKLUMOHEepPOB, KOTOPble CAaMOCTOATESIbHO peLlalT, KakK pacnpenensainTcs ouBuaeHabl,



BOMPOCHI YNpaB/ieHNs akuMnoHepHbIM obuiecTBoM. BBeaeHmne B NnpeaMeT rpa>kgaHCKoro
rnpaBa KOpPNopaTUBHbIX OTHOLUEHNIN ABNSETCA NPennoCblJIKON HOBOW Klaccupukaymm
opungndecknx nuy B 'K PO. KOpungnyeckme nuua nogpasfenstioT Ha KOpPnopaTUBHbIE U
yHUTapHblie. ObobLaoWwmn NpM3Hak KOPNopaTUBHbLIX OTHOLLEHNI 3aK/II0YAETCHA B TOM,
4YTO OHWN OCHOBAHbI Ha YJIEHCTBE B TON UM MHOWN KOPMNOPaTUBHOM OpraHm3aunm, To eCTb
3TO BHYTPUKOPNOPATUBHbIE OTHOLWLEHUS, OHM BO3HUKAIOT C Lesblo yrpaBsieHus
Kopnopauuen[3il.

MpencrtasngeTcs, 4TO B TOM BUAe, Kak 3TO chopmMynmpoBaHo B CT. 2 TK PO,
opnanyeckas npupoaa KoprnopaTMBHbLIX OTHOLWEHUIN OCTaeTCa HeonpeaeneHHOoN.
CnepyeT B COBOKYMHOCTM pacCMaTpMBaTb 0COOEHHOCTM KOPMOPaTUBHBLIX OTHOLLIEHUN
nvu. B HMX obbegunHeHbl ABa NPM3HaKa - YJ1EHCTBO N yrpasseHune[32].

B cooTtBeTCcTBUU C K PD® K KOpnopaunaMm OTHOCATCA KOMMep4eckue n HekoMmmMmep4eckue
opraHm3aumm onpeneneHHbIX OpraHn3auMOHHO-MPaBOBbIX (POPM: XO3ANCTBEHHbIE
ToBapuLiecTBa (MosHbIe N Ha Bepe); obLwecTBa C OrpaHNYEHHOW OTBETCTBEHHOCThLIO,
aKuUnoHepHble obuwecTBa (NybanydHble n Henyban4dHble). «McHesno» n3 NK PO obuiecTso ¢
OOMNONHUTENIbHOW OTBETCTBEHHOCTbLI0. K KOPNopaTUBHLIM KOMMEPYECKUM IpUANYECKNM
MuaM OTHOCUTCA KpeCTbSAHCKoe (dhepMepcKoe) X0391UCTBO, co3aaBaeMoe B hopMme
NMPOWU3BOACTBEHHOIN0 KoonepaTMBa UM XO39NCTBEHHOIr0 ToBapuuiecTsa. IsmeHeHune
MPaBOBOro cTaTyca KPeCcTbAHCKOro (hepMepcKoro) Xo3ancTeo npounsowsio ewe B 2012 r.
depnepanbHbIM 3aKOHOM Ne 302-®3 o1 30.12.2012 emy 6bI110 NpenocTaB/eHO NpPaBo Ha
ba3e cBoero nMmyulecTsa co3gaBaTb lOpuanyYeckoe nuo, 3aperncTpmMpoBaBLLUUCE B
COOTBETCTBUU C 3aKOHOLATeNIbCTBOM B YCTAaHOBJIEHHOM nopsake[33].

NMpaBOBOW MHCTUTYT KOPNOPaATUBHbLIX HEKOMMEPYECKNX OpraHn3aunn B coepeMeHHoM MK
P® - 3To NpakTU4YecKn BCce HOBble NpaBwuia. HekoTopble cTaTbu B K PO nmetoT
HyMepauuio c nHgekcamm 10, 14 n paxke 7-1, Hanpumep, 123. B npaBonpuMeHeHnun, Ha
Hall B3rnspg, 3TO co34acT onpenesieHHble npobnemMbl. Cpean KOpNopaTUBHbBIX
HEKOMMepYeCcKUX opraHusauuim - noTpedbntenbCkni KoonepaTus, 0OLWECTBEHHbIE
opraHmsaumu, accoumaymm n Coro3bl. MI3BeCTHOE TOBapULLECTBO COOCTBEHHMKOB XWJbA
ABNSETCA BUOOM TOoBapuLliecTsa COOCTBEHHUKOB HeABMXUMOCTHN (€T.123 K P®). HoBble
hopMbl KOPNOPaTUBHBLIX HEKOMMEPYECKNX OpraHn3auni - kaszadbun obuiecTsa,
BHECEHHble B rocpeecTp Ka3avbux obuecTs Poccnnckonm depepaumu, o6LLMHLI KOPEHHbIX
MaJsiounCieHHbIX Hapoaos Poccunckon denepaunm, a Tak>Ke afBoOKaTCKMe nanaTbi[34].

K yHUTapHOMY TuUny topuan4eckux UL OTHOCSATCS FOCYAapCTBEHHbIE U MyHULMNAJbHbIE
YHUTapHble NpeanpusaTuns. IMyLecTBo NX He pacnpeaesieHo No BKaagaMm, nasaMm, akumsam.
Cpeloun HUX KOMMepYeckne nNpeanpusaTmns Ha rnpase X03iMCTBEHHOIO BEAEHUS N Ha MpaBe



onepaTUBHOro ynpaB/ieHUs (Ka3eHHble NpeanpuaTus) [35].

K HeKoMMep4YeCKM YHUTAPHbIM OpraHn3aumam OTHOCATCA DOHAbI, y4YpeKaeHUs
(Focy,ﬂ,apCTBeHHble, MyHULUWMNaJibHblE, YaCTHbl€), aBTOHOMHbIE HeKoMMepYyecKkne
opraHm3saunn, peJmrmo3Hblie opraHmn3aunni3e].

BbloeneHue TMNoB lopuanydyeckux nuy, (KoprnopaTuBHbIE N YHUTapHbIE) - Hanbonee
cyuiectBeHHasa Hosesnna. lNpeancrtasneHHasa B K PO Tunosiorma nocreneHHoO BXo4AUT B
HaY4YHYIO U NPABONPUMEHUTEJIbHYIO NMPaKTUKY. [No10KUTENbHO cliefyeT OUeHUTb
3akpenneHHbin B TK PO nepedyeHb opraHM3aumMoHHO-NPaBOBbLIX (POPM HEKOMMEpPYECKNX
opraHusaumn. B npuHumMne, oH HOCUT NCYepnbiBaOLWMIA XapakTep. HekoMmmep4yeckne
opraHmsaummn obnagatoT crneumnanbHON NMPaBoOCnoCcObHOCTbLIO, TO €CTb OHWU BripaBe
3aHMMaTbCA AeATENbHOCTbIO, MPUHOCALLEN A0X04, €C/ZIN OHa COOTBETCTBYET UX
OCHOBHOW LenKn, 0N KOTOPOW Takas opraHusaumnsa cosgasanacb. 3TU BUAbI
DesaTeNbHOCTU YKa3blBalOTCA B yCTaBax[37].

BbiBOAbI, KOTOPbIE MOXKHO CAENATb UCXOAA N3 NPeacTaBNEHHbIX CYy>XXAEHUN,
cnenywouwmne. PopMnpyeTcs COBpeMeHHas Teopusa topuandeckoro aunua, B OCHoBe
KOTOPOW fiexxaT UMYLLLeCTBEHHbIE OTHOLLEHUS yYpeanTenen (y4acTHUKOB) N CaMOro
OpUONYECcKoro nnua, Kak cybbekTa npasal3s].

Bonpockl, CBA3aHHbIE C KacCUmnKaumen ipnagnyeckmnx nny, aBnsaoTCa
ONCKYCCUOHHbIMU. BblgeneHne Tunos, BUO0B, OpraHn3aunoHHO-NPaBOBbIX POPM -

3TO He eANHCTBEHHO BO3MOXXHaA Kaccmpunkauma ropngndecknx nmy,. C TOYKU 3peHns
rnpaBonNpuMeHEeHNa OHa NOMOraeT onpeaennTb Cogep>XXaHme nNpPaBoMoYnin, y4nTbIBas
TLMN, BUA, PopMy opnanyveckoro auua. NosounTesibHO oLeHnBas nponcxogsauine
npouecchl pecopmmpoBaHusa MK PO, cnegyet obpaTuTb BHMMaHUe Ha HeobxoaAMMoCTb
rapMoHM3auUnM 3aKoHO4aTeNIbCTBa O opuandecknx amuax. OCHOBHbIM 3aKOHOM 34eCb
nosmkeH 6biTb TK P®. B orpoMHOM MaccuBe cneunasbHbiX 3aKOHOB 00 oTAebHbIX
dhopMax lpuonyecknx anL, 4OCTaTo4HO onpeaennTb 0CO6eHHOCTU UX co3gaHuns,
0esTeNbHOCTN, cofepXaHne BHYTPMOpraHn3aumMoHHbIX OTHOLWEHNN[39]. Kpome Toro,
HeobxX0AMMO OTMCTUTb, YTO BHYTPMOPraHU3aUNOHHbIE OTHOLLIEHMSA MPUCYLLX BCEM TUMaM
IOPNONYECKMX NNL, KOPNOpPaTUBHLIM, YHUTApPHbIM. BO3MOXXHO, €CTb CMbIC/1 00paTuUTb
BHMMaHME Ha CYLLHOCTb TakKUX OTHOLUEHWNI, UX NPABOBY NPUPOAY U BKIOYNTb UX B
npegoMeT rpa>K4aHCKo-NpaBoOBOro peryjmpoBaHuns.

B cOBpeMEHHbIX COLIMaIbHO-9KOHOMUYECKNX YCIIOBUSIX UHCTUTYT IOPUANYECKOro nmua
BoCcTpeboBaH HayKoW 1 NPakKTUKON. Ero TpaHchopMaums No3BOJSISET 3HAUYNTESbHO
PACLLUMPUTL BO3MOXXHOCTU €ro NpuMeHeHns B PeryampoBaHnn o6 eCcTBEHHbIX



OTHOLUEHWN[40].

BbiBOAbI

KOpnaonyeckoe MU0 3TO - OpraHn3auns, kotopasa nMmeer ob6ocobneHHoe nMyLLecTBo "
oTBeYaeT UM Nno cBomM obs3aTeNbCTBaM, MOXKET OT CBOEro MMEHN r|p|/|06peTaTb “n
OCyWlecCTBNATb N'pa>XaaHCKMe rnpaBa N HeCTH 06s3aHHOCTK, BbITb UCTLIOM N OTBETYMUKOM B

cyne.

}OpmumquKoe JINLO ABNdeTCH KaTeropme|7| rpa>XagaHCKoro rnpasa, co3gaHHoOW ons
yOoBJIeTBOPEHNA ornpeaesieHHbIX peaJibHbIX I'IOTpe6HOCTeI7I nMmyectTBeHHoOro
(Fpa)Kﬂ,aHCKOFO) o6op0Ta. KOpnonyeckoe NMLO MOXXeT Tak)Xe y4acTBOBaThb B
rpa>XgaHCKUX, TpyaoBbiX, adMUHUCTPaATUBHDbIX, Fr'Pa>XaAaHCKO-MNMpoueccyaJibHbIX N NHbIX
NMPaBOOTHOLWEHUAX, ABJIAACH KaK I'IpaBOCI'IOCO6HbIM, TakK 1 0eecrnocobHbIM.

FNABA 2. MPABOBOE NOJMOXXEHUE OPUAUNYECKUX
JINL,

2.1. KoMmMmepiyeckue U HeKoOMMep4Yeckue
lopuamdecKue nuua

Knaccnukaumns iopunanyeckmnx nL MeeT Ba)KHOEe rpakAaHCKO-NpaBoBOE 3HaYeHMe.
Bo-nepBbIX, OHa faeT ncyepnbliBatoLlee npencrassieHne 060 Bcex nx pasHOBUAHOCTSX.
Byoy4n 3aKkpenjeHHON 3aKOHOM, OHa UCKJIIoYaeT nosBsieHne NpaBoCybbeKTHbIX
opraHm3auun, He BXoAAaLWnx B Kakoe-nmbo nogpasgeneHne aHHOM Knaccudukaumm, n
TEM CaMbIM MPenATCTBYET MOABNEHMIO Cpean y4acTHMKOB 060poTa HEMOHATHBbIX,
COMHUTEeJsIbHbIX 06pa3oBaHMN (TUMNa pa3HOro poaa «PUPM», «KKOPNopaLnn», «LEeHTPOB>»)
[41]. [O3TOMY B MHTEpecax BCeX y4aCcTHUKOB 060pOTa 3aKOH yCTaHaB/AMBaeT
ncyepnbiBaloLWMMA, 3aKPbIThIA NepeyYeHb BUAOB IOPUANYECKNX UL, KOTOPble MOy T
CO3[4aBaTbCs NNLb B NPSAMO NPefyCMOTPEHHbIX UM hopMax[42].

Bo-BTOpbIX, Takaa KNaccnpukaums gesnaeT BO3MOXKHbBIM YeTKOe onpeaesieHne npasoro
cTaTyca TOW UM NHOM OpraHn3aumn n UCKKYaeT CMeLlleHne passinyHbIX Mo
tOpUANYEeCcKon Nnpupoae opraHn3aLMoHHO-MPaBOBbIX (POPM XO3ANCTBEHHOMN



neAaTenbHOCTU. Tak, «Mable NnpeanpuaTmnsa», nogobHo cpeaHM n 6onbLINM, B
AEeNCTBUTENbHOCTN MOMyT CYLLLECTBOBaTb HE TOJIbKO B (hopMe YHUTapHbIX NpeanpuaTun,
HO N B BUAE XO3ANCTBEHHbIX 06LLECTB, TOBAapULLECTB N MPON3BOACTBEHHbIX
KOOMepaTuBOB, @ «COBMECTHbIE NPeanpusATUA» NnLlb B OpMe X03SNCTBEHHbIX 00LecTB
nnn ToBapuwecTs[43]. CaMu XXe «Masible» N «COBMECTHbIe» npeanpuaTmus o6oCHOBaHHO
HE NPU3HAKTCA 3aKOHOM CaMOCTOSATENIbHbIMY PA3HOBUAHOCTSMU IOPUANYECKUX UL,

C 1 ceHTa6psa 2014 r. B cuny BcTynua HoBbi @3 oT 05.05.2014 r. 32 HOMepoM Ne 99-D3
«0O BHOCMMOM n3MeHeHuun B rnasy Ne 4 4yacTb 1 MpakgaHCKoro kogekca P® o npusHaHMm
YyTPaTUBLLYIO CUJTY OTAEeJsIbHble NOJIOXKEeHUSA 3aKoHoAaTe lbHble aKTbl Poccumnckom
depepaynmn», KOTOpble KacatoTCa OeATe/IbHOCTU opuandecknx nuy,. NameHeHns
3aTPOHYIM CaMO onpeaeneHne puan4yeckoro nuua, dyayt ybpaHbl N0ON0XKEHNS,
onupascCb Ha KOTopble lopugnydeckme nnua 6yayTt 0683aHbl MMeTb CaMOCTOSATE IbHbIN
B6anaHc n cMeTy. 3aperncTpupoBaTh OpUANYeCcKoe NMLo MOXKHO ByaeT, TO/IbKO
NCMONb3ysa 0aHY U3 (POPM, KOTOPblE NepeyuncsieHbl B 3akoHe: 3To byneT nubo
KopropaTuUBHOE opugnyeckoe nmuo, nnbo yHnTapHoe (y4peauTtens dbynet nmeTb
BeLlHOe NpaBo Ha NMMYLLLECTBO OpraHu3auunm). Tak e oTMeTuM, 4To B0JIbLUIMHCTBO
IOPUANYECKUX TN, MOTYT AEeNCTBOBaTb TOJIbKO HA OCHOBaHWM yCTaBa, N HUKAKOro MHOrro
OOKYyMeHTal44].

Tak, cornacHo ctatbe 3(7) 3akoHa Ne 99-®03 o1 05.05.14 «Y4ypenuTtesibHble LOKYMEHThI, a
TakK)Xe HaMEeHOBaHUA IPUANYECKUX NINL, CO34AHHbLIX 00 OHS BCTYMNJIEHUS B CUY
HacToswero ®efepasibHOro 3aKoHa, NoasexxaT NpMBeLeHnto B COOTBETCTBUE C HOPMaMu
rnaBebl 4 [pa>kgaHCKOro kogekca Poccunckon depepaunm npm NnepBoM M3MEHEHUN
y4ypeanTesibHbIX OKYMEHTOB TaKMX IOPUANYECKUX NNL»[45]. DTO 03HAYaET, 4TO CPOK
BHECEHUNS U3MEHEHUWN B y4peauTesibHble JOKYMEHTbl 3aKOHO4AaTes/IbHO He
orpaHmnymeaeTca. Takmm obpa3om, Ans LpPNONYeCcKnx Nl OTCYyTCTBYIOT KOHKPETHbIE
CPOKN U3MEHEHUA NX ydYpeanTesibHbIX LOKYMEHTOB. [la)ke AN1A Tex opraHusauuni,
KoTopble bonee He cywecTytoT (3A0, 040, OAO) CPOKN U3MEHEHUA UX YY4PEeAUTENbHbIX
OOKYMEHTOB 3aKOHOA4AaTEe/IbHO HE OrpaHNU4YMNBaOTCA[46].

Mexay TeM, rpaxaaHCKoe rnpaBo SABASETCA CaMO OUHaMUYEeCKOW OTpacibio npaBa, 4To
3aTparnBaloT TakK Xe N lpuandyeckme nmua - U3MeHSITCA Knaccnpukaumm,
006aBNATCA N NpeKpallatoT CyLwecTBOBaHNS pa3inyHblie ee popMbl. C 1 ceHTAOpa 2014
r. POCCUNCKOW 3aKOHOL4ATeNbCTBO BCTpeYaeT COBEepPLUEHHO HOBbIN BUA KiacCcuunkaumm
topnanyecknx nmu47] (trabnanybl 1, 2).

Tabnuua 1



KoMmMepueckue iopuanyeckue nuualas]
Kopnopauuu YHUTapHbIe

FocynapcTBEHHbIE U MyHULIMNANbHbIE
YHUTapHble NpeanpusTus

XO039NCTBEHHbIE TOBapuLLeCTBa
X039nCcTBEHHbIE 0bLLecTBa
XO039NCTBEHHbIE NApTHEPCTBa
KpecTbsHCKMe (thepMepckume) Xo3anCcTBa

Mpon3BoacCTBEHHbIE KOOMepaTUBLI

Tabnuua 2

HekoMMepuiecKkue ropuanyecKkue auua
Kopnopauuwn YHUTapHbIe

doHAbl, B TOM 4Yucse obLecTBeHHbIE n

MNoTpebuTenbckne KoonepaTuBbl
6naroTBopuTESbHbIE (POHAbI

YypexneHus, K KoTopbIM OTHOCAT
Ob6LLecTBeHHbIE OpraHn3aLunm, B TOM Yucne

rocy4apCTBEHHble, MyHULUNNAbHbIE U
NONNTUYECKME NapTUKM U NPOCOoto3bl
YacCTHble

ABTOHOMHbIE HEKOMMeEpYecKune
opraHmMsaunn

Accounaynm n coro3bl



ToBapuLecTBo CobCTBEHHMKOB
HeOBM>XXNMOCTU

PenunrnosHole opraHmsaunn

Kasaybyn obuecTea My6nMYHO-NPaBOBbLIE KOMMAHUM

O6LWWHbI KOpPEeHHbIX MaJIOHNCJIEHHbIX
Hapo40B

2.3. NMybnunyHble aKkuMoOHepHbIe obLwecTBa

HoBasa pepakuma Npa>kaaHCKOro Kogekca NCKYmMaa ynoMmMHaHmMe 0 3aKpbITbIX U
OTKPbITbIX aKLMOHEPHbIX 00LecTBax, OHN 3aMeHeHbl Ha NybanYHble N HenybnyHble
aKLMNOHepHble obwecTBa. OTMETUM, YTO B YNC/I0 HEKOMMEPYECKOW opraHm3aumnm
BKJIIOYEH: NOoTpebntenbCckmm KoonepaTus, obLECTBEHHAa opraHmn3aLng, accoumaumns
(coto3), ToBapULLECTBO COOCTBEHHNKOB HEOBMXXNMOCTU, Ka3adbe obuecTBo, obwmnHa
KOPEHHOr0o MaJZIouNCNEHHOro Hapoaa Poccuun, oHAbI, y4pexxaeHnsa (rocyaapCcTBEHHbIE,
MYHULMMaNbHbIE N YaCTHbIE), aBTOHOMHAas HEKOMMepYecKas, penmrmosHas opraHmsauns
n NnybanyHo-npaBoBas KOMMaHUA[49].

B NpaxpaHckuim Kogekc BeegeHa Hoead ctaTtbs Ne 50.1, nocesweHHasa peweHunto 06
yypexxaeHUAX lopnanyeckoro nnua. Tak ke oTMeTuM, 4TO AeNCTBYIOT HOBble NpaBuia
peopraHusauuv n INKBNAaunn ropnanvyecknx auy. Hanpumep, npmn peopraHusauuuv rnpu
npasonpeeMcTBe No BceM obsAa3aTenncTBaM 0653aHO ObITb 3aKpenieHo B nepefaToyHOM
aKTe, a ecnun lpuanyeckoe nnuo bygeTt NMKBUAMPOBATLCA, TO BCe fonarn obasaHbl byayT
ObITb MOMHOCTbLIO YMAa4YeHHbIMU (eCN HELO0CTAaTOYHO UMYLLLECTBa OpraHmn3aumm rnpm
NNKBULALUMKN, TO BO3MOXHO TOJIbKO B (hopMe BaHKpOTCTBA). Y4upeauTesibHble LOKYMEHTHI,
a TakK)Xe HaMMeHOBaHNA lpunan4yecknx nuy, codgaHHbix 0o 01.09.2014, nognexxat
rnpuBefeHnto B COOTBETCTBME C HOBbIMU NpaBUIaMu NMpuU NepBoM U3MeHeHUn
yypeaunTesibHbiX OKYMEHTOB. Te 0OKYMEHTbI, B KOTOPbIX MCMNOJIb30BasIoCb CTapoe
HanMeHoBaHMe, CBOen CUJIbl He NoTepsAn[s0].

My6anYHBIMM NPU3HAOTCHA aKUMOHEPHbIe 06l ecTBa, KOTOPbIE OTPLITO pa3MellatoT uan
>Xe obpallatoT CBOM akKuMuM B MOJIb30BaHWE Apyrum nuuam. HenybnmyHble HaobopoT:
akumm obpawaroTcs ToIbKO Mexxay YieHaMmu obecTBa WM TONIbKO MeXAay
yuypeantensamn. OctanbHble OO0 (ObLwecTBO C OrpaHNYEHHOW OTBETCTBEHHOCTbLIO) 1 AO



(akymoHepHoe 0bLEeCcTBO) ABNAIOTCA KOMMEPYECKUMN KOPNOPATUBHbLIMU HEMYDBNNYHBIMK
opraHusaumamm (cornacHo naparpacdy 2 rnasy 4 'K PO, roe onuncaHo, 4to OO0
OTHOCUTCHA K KOMMepYeCKUM KopropaTUBHbLIM OpraHmsayumsam u ctaTtee 66.3 'K, roe
3aKpenJJeHo, 4TO AaHHas opraHmM3auns ABNseTCa HenyBbANYHbIM NLOM) [51].

CrncokK n3MeHeHui B Knaccuukaunm He 3aKaH4YMBaeTCAa pasaesieHneM X03aNCTBEHHbIX
obuwecTB Ha NnybnnyHble N HenybnnyHble. Tak, BCe opugnyeckne nuua deinm pasgeneHsl
Ha COBepLUEeHHO HOBbIN 0151 POCCUNUCKOro 3aKoHo4aTeIbCTBa KPUTEPUN: KOPNopaTUBHbIE
N YHUTapHble opraHm3aumm (ctatbsa 65.1 TK PO). K KopnopaTUBHBLIM OTHOCATCS Takue
opraHusaumun, ydpeamtenn KOTOporo CTaHOBATCA ero y4acTHUKaMmu, npuobpeTatot
MpaBoO YJIEHCTBa N Yy4aCTBYIOT B XXWU3HWN IOPUANYECKOro nuua. B ocTanbHbIX ciy4dasx
(korga ydypeaunTtens He npmnobpeTaeT NpaBa YIEeHCTBA U HE CTAaHOBUTCHA Y4aCTHUKOM)
topuanYeckoe iMyo CTaHOBUTCA YHUTAPHbIM[52].

CornacHo nsMeHeHnsaM, BHeCeHHbIM B 3aKoHO4aTesibCTBO B 2014 r. 3aperncTtpnpoBaThb
opuanyeckoe JIMLo MOXXKHO, TOJIbKO UCMOJb3YySA O4HY U3 (DOPM, KOTOpPbIe nepeyvyuncsieHbl B
3akoHe: 3To byneT nmbo KopnopaTmMBHOE ropnandeckoe nmuo, nmbo yHuTapHoe
(ydpeouTenb byoeT nMmeTb BeLLHOE NMPaBo Ha MMYLLLECTBO opraHm3auunm). Tak xe
OTMEeTUM, 4YTO BOJIbLUNHCTBO PULANYECKNX NTINL, MOTYT OENCTBOBATb TOJIbKO Ha
OCHOBaHMM yCTaBa, M HUKAKOIr0 MHOIMO OOKYMEHTa.

SAKNIOYEHUE

KOpuanyeckoe Lo 3TO - OpraHM3aLms, KoTopas nMeeT 060Cc06JIeHHOE MMYLLLECTBO U
OTBEYaeT UM Mo CBOUM 06sA3aTeNbLCTBAaM, MOXKET OT CBOEro MMeHu npuobpeTaThb U
OCYLLECTBAATb FPaXKAaHCKMe npaBa N HeCcTu 0693aHHOCTK, BbITb UCTLOM Y OTBETYMKOM B
cyne.

}Opmn,mquKoe JINLO ABNdeTCH KaTeropme|7| rpa>XagaHCKoro rpasa, co3gaHHOW ons
yOoBJIeTBOPEHNA ornpeaesieHHbIX peaJibHbIX I'IOTpe6HOCTeI7I nMmywectBeHHoOro
(Fpa)Kﬂ,aHCKOFO) o6op0Ta. KOpnonyeckoe nnUO MOXXeT Tak)Xe y4acTBOBaThb B
rpa>XgaHCKUX, TpyaoBbIX, aAMUHUCTPAaTUBHDbIX, Fr'Pa>XaAaHCKO-MNMpoueccyaJibHbIX N NHbIX
NMPaBOOTHOLWEHUAX, ABJIAACH KaK I'IpaBOCI'IOCO6HbIM, TakK 1 0eecrnocobHbIM.

FOpnaonyeckme nuua nogpasnensaioT Ha KOpnopaTuBHbIe N yHUTapHble. O6obuwatowmin
NPU3HaK KOPNOPaTUBHbIX OTHOLLUEHWI 3aK/lo4aeTCa B TOM, YTO OHM OCHOBaHbI Ha
Y1€HCTBE B TOMN MW MHOW KOPMOPaTUBHOWM OpraHM3aunm, To ecTb 3TO
BHYTPUKOPMNOPATUBHbLIE OTHOLLEHWS, OHM BO3HUKAIOT C LIe/bio yrpaBieHuns



Koprnopauuven.

B cooTBeTCcTBUK C TK PO K KOpnopaunaMm OTHOCATCA KOMMep4YecKne n HeKkommMep4yeckume
opraHu3aumm onpeneneHHbIX OpraHM3auMOHHO-MPaBOBbIX (POPM: XO3ANCTBEHHbIE
ToBapuLiecTBa (MosHble N Ha Bepe); obLlecTBa C OrpaHNYEeHHON OTBETCTBEHHOCThLIO,
aKLMNOHepHble obwecTBa (Nyban4vHble n HenybnnyHble). «Acye3no» n3 NK PO obiecTtso ¢
OOMOJIHNTENIbHOW OTBETCTBEHHOCTbI0. K KOPMOpPaTUBHLIM KOMMEPYECKNM HOPUANYECKNM
IMLaM OTHOCUTCA KPeCTbAHCKoe (hepMepcKoe) X0391UCTBO, cO34aBaeMoe B hpopMe
NMPOW3BOACTBEHHOIN0 KoonepaTMBa WM XO39NCTBEHHON0 ToOBapuLLeCcTBa.

K HeKoOMMepyeCKUM YHUTaPHbIM OpraHnu3aumnsam OTHOCATCA POHAbI, y4pexaeHuns
(Focy,ﬂ,apCTBeHHble, MyHUUWMMNaJ1bHblE, YaCTHble), aBTOHOMHbIE HeEKOMMepYeCcKne
opraHmsaunn, peanrmno3Hbie opraHnsaunin.

CornacHo nsaMeHeHnsM, BHECEHHbIM B 3aKOHOaTesibCTBO B 2014 r. 3aperncTtpnpoBaThb
opnanyeckoe JIMLo MOXKHO, TOJIbKO UCMOJb3YySA 04HY U3 DOPM, KOTOpPbIe nepeyvyuncsieHbl B
3aKoHe: 3To byneT nmbo KopropaTUBHOE opUanYeckoe nnuo, Mbo yHUTapHoe
(ydpeounTenb bygeT nMeTb BELLHOE MPaBoO Ha MMYLLLECTBO OpraHm3aumnmn). Tak xe
OTMETUM, 4YTO 6ONBLINHCTBO PUONYECKNX NNL, MOFYT OEeNCTBOBATb TOJIbKO Ha
OCHOBaHMM yCTaBa, M HUKAKOIro MHOIM0 OOKYMEeHTa.
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