Copnep>xaHue:

BBepneHue

llaHHas TeMa KypcoBoi paboThkl Hbina BbibpaHa HaMu, MOCKOJIbKY AaHHAs TEMa 0YeHb
aKTyasibHa ana noboro obpasoBaHHOro Yenoseka, Tem 6osee byayuiero opucTa.

Llenamun Hawen paboTbl 6binn:

1. TeopeTnyeckoe nlyyeHune

2. aHanu3 pa3nM4yHoOro Matepuana

3. aHa/Au3 NPpUMEeHeHNs Ha NpakTuke
4. aHa/n3 CTaTUCTUKN

Ha n3yyeHune BMaoB 0OroBOpPOB Yy HAc H6bIs10 BblAeNeHo YeTblpe 3Tana.

NMpeaMeToM n3yvYeHuns ABASEeTCA CYLHOCTb OMrOBOPOB B MrpaXk4aHCKO- NPaBOBOW
cucteme Poccunckon depnepanmm, nx pasHoBUOAHOCTb N BAMAHUE. B cBoen KypCcoBOn
paboTe A onupasacb Ha TPyAbl TAKUX YHYEHbIX U NCCNeaoBaTenen, Kak Arapakos M.M.,
Anppees C.B., bparnHckunm M.N., WnnapuoHosBa b.M. Ux Tpyabl 6binm BoiIbpaHbl
Hec/Nly4anHOo, MOCKOJIbKY BblNIM MPU3HaHbl Kak UX KoaJsleraMmu, Tak U NpocTbiMn
rpa>kgaHaMu Hallero rocygapcrsa.

Tak e K MOUM LensaMm, OTHOCUTENIbHO AaHHOW paboTkl, OTHOCATCA yraybneHme v
3aKpenjeHne TeopeTnYeCcKnx 3HaHNM rno BbiIbpaHHOM TEME, U3YUYUTb Pa3JINYHbIe
NCTOYHUKN N NX MHEHMNE OTHOCUTEJIbHO CYyTU 40rOBOPOB, NMOCKOJIbKY MOCAeaHUN
ABNAETCA OOHUM N3 CTapenLlmnx BULOB MPaBOBbIX KOHCTPYKLUNA.

B nocnepHee BpeMs BblpoCsia TEHOEHUMSA B NOBbILWEHUN POaX AOrOBOpa, KOTopas
Hanbosiee xapakTepHa 419 Halwero pa3smeatwLlero obuwecrtsa. Takaa TeHOeHUWUS, MO
HaleMy MHEHWIo, CBsiI3aHa C MacwTabHbIM NosB/eHMEM YaCTHON COBCTBEHHOCTM Ha
TEpPPUTOPUM HaLLEero rocyaapcTBa, KOTOpas C KaXkabiM rogom Bce b6onblie n 6onblie
yKopeHsieTca B Poccun. A dopmbl 06LLEHNS MexXay NoAbMU pa3BUBaJIMCb M NOsSIBMAACh
noTpebHOCTb B yperyampoBaHUnM U cornacoBaHnm NoTpebHoCTEN N BONEN3BABIEHNN
nogen. MMeHHo No3ToMy CTanim Co34aBaTbCA pa3/IMYHbIE NMPaBOBble MOAENN. TaKOBbLIMU
MoOenaMun ABUANCb ONs HAaC OOroBOpPbI.



3aKOH 3KOHOMUKM I1aCcuUT, 4TO CANPOC poXKJaeT npeasioxeHme. 1 noaToMy NosaBuCS
HOBbI FPaXXAaHCKUN KOOEKC, KOTOPbIV NpeabsaBua BCEM rpakaaH ceobony AOroBopoB, a
BMeCTe C TeM K co3fas Bce Heobxoammblie HOPMbl U FrapaHTUM 18 NX OCyLLeCTBAEHUS.

B naHHOM paboTe Mbl MOCTapaeMcs packpbiTb Hanbonee BaXKHbIE U CNOPHbIE BOMPOCHI,
Kacalwmecs rpa>K4aHCKO- NMpaBoBbIX LOMOBOPOB, PAa3bACHUTb UX 3HaYeHNe, NPOBEeCTU
pa3JINYyHYI0 KJlacCuukKaLumnio, pacCMOTPUM TeopeTunyeckre N npakTnyeckne acreKkThbl
Pa3/INYHbIX BUOOB rPa>KAaHCKO -MpaBoBbIX A40roBopoB. Hanbosblien ynop, COOTBETCTBYS
BbibpaHHOM Teme, byneT fenaTbCa HECOMHEHHO BMAAaM AOrOBOPOB B MPa>KJaHCKOM
npase Poccunckon denepaumm, NOCKOJIbKY, NPOBEAS TLATesIbHbIA aHain3, Mbl
BbISICHWIN, YTO NMEHHO KJlacCnmnKauma 4OroBopoB, pa3rpaHnyeHne Ha popmMbl U BUAbI,
BbI3bIBAIOT 3aTPYOHEHUA HE TOJNIbKO Y NMPOCTbIX FpaKfaH, HO 1 3a4acTylo y
npodeccrnoHanbHbLIX LOPUCTOB. [la NnpnbyaeT ¢ Hamn cuna. Ml NnycTb yaada Bcerga byaet
Ha Hallen CTOpPOHe Tyy-Tyy-Tyy-Tyy ( Tpu nanbua).

nasa 1. CylHOCTb A OrOBOPOB

1.1. MNoHAaTHe nOroBoposB

BbiITMe COBpeEMEHHOIr0 CoLMyMa HEBO3MOXXHO 6€e3 rpa)kaaHCKO-NpaBoBOro 4Oroesopa,
KOTOPbIN BNAETCSH CyWeCTBEHHENLLUM CPeACTBOM COrlaCcoOBaHUSA XXeNnaHnn 1
cTpemneHunn. Mpun noMmowm gorosopa CybbeKTbl MPAaBOOTHOLIEHNI CaMu onpeaensatoT
ans cebsa npasa n 06593aHHOCTK, ONPeaensaoT U OeTaNn3npPyoT NMPaBOBbIE HOPMBI,
KOMMEHCUPYIOT HEAOCTAaTKM 3aKOHO4ATeNIbCTBA U YCTaHaAB/MBAOT IOPNONYECKYIO CBSA3b
Mexay cobon.

NMoHATME AoroBopa ABAAETCA O4AHMM M3 OCHOBOMOJIAraloLWmMxX U B TO XXe BpeMsa 04HUM U3
Hanbosee nNpobnemMaTUYHbLIX MOHATUN FPpaK4aHCKOro npasa. CoBpeMeHHas
obuwecTBeHHaa OKTPUHA NPUAEPXKNBAETCA TPAANLMOHHOIO Pa3HOCTOPOHHEro
NMOHMMaHMA forosopa. Bo BCAKOM cnyyvyae TepMMHOM «[0roBop» 06o3HavatoTCs
HECKOJIbKO pPa3/IN4YHbIX MO CBOEW MPUPOLE NPABOBbIX SABNEHUN: lOpUANYeCcKUin pakT -
caesika (ocHoBaHMe), caMO NPaBOOTHOLWEHNE, BO3HUKLIEE N3 3TOro 0OCHOBaHMUSA, 1 hopmMa
coBepLlleHns puandeckoro gencrensa (ookymeHT)[1, C. 41].

O6LLl,eI'IpVIHﬂTbIM CHMNTaeTCAa MHeHune, 4HTo A0roeop AsnadeTcqd ogHUM N3 OCHOBHbIX
cnocobos yrnpaBsieHnsa 4aCTHbIMN OTHOWEHUAMN. TeM He MeHee HU 0OHO U3
nepevyncieHHbIX MOHATUN [0roBopa He OTpaX>kKaeT ero ynpasJieHYeCKY0 PyHKLNIO.
PaccMmoTpeHue [orosopa B KayecTBe O4HOM0 U3 perynsaTopos obuiecTBEeHHbIX



OTHOLLUEHMIN HEe BNMNCbIBAaE€TCS B CyLLEeCTBYlOLLEe Pa3HOCTOPOHHEeE NpeacTaBieHne o
norosope. B cBA3M C 3TM BO3HMKAET BOMPOC O MOHATMUM OOroBOpa Kak perynsartopa
06LweCcTBEHHbIX OTHOLUEHUI, TO €CTb. Kak 00beanHEeHNs CorsacoBaHHbIX CTOPOHAMM
npasua nopegeHus. lymaem, 4To 4OroBOp B YyKa3aHHOM 3HA4YeHUN He COBMaaaeT C
noHaTnem caenku [1, C. 42].

Monnmopduna B3rnsanos B NOHUMaHUN AOroBopa CTaso ye obblgeHHbIM B
0Te4YeCTBEHHOW UMBUWINCTUKE N B CYLLLHOCTU HE CAYXXUT MPUYNHOWN CKENTUYECKOWN
peakuun y nccrnegosatenen. OgHaKo y>Ke Hanmyme cue hakTa MHOr0O3Ha4YHOM
WHTeprnpeTaynum ny4aemoro aBjeHusd, no HawemMy MHeHU0, 40JKEH KOOPOVUHNPOBATbL U
nobyxaaTb HayKy K YACHEHUIO XapaKTepa NMPUYnH pas3andynin B MOHUMaHNN
nccnenyemoro siBeHnsd, B A4aHHOM ciy4dae - gorosopa [2, C. 12].

OdmumnanbHoOe onpenesieHne Oorosopa coaepXxunTcsa B ctaTbe 420 Mpa>kgaHCKOro
Kogekca Poccumnckon depepauun (B nocnenytouwem NK PO), cneymanbHO NOCBALLEHHASA
MOHATUIO OOrOBOpa, Ha3BaHMe KOTopon rinacut «MoHaTne gorosopa». CorsacHO NYHKTY
1 BbilWeyKa3aHHOW CTaTbMW:

«[1oroBOpOM NpU3HaeTCs corjalleHne OByX UN HECKOJIbKUX fny, 06 ycTaHoBIeHUN,
N3MEHEHUWN NN NPEKPALLEHNN FPpaXKAaHCKNX npaB n obsa3aHHocTen». laHHoe
onpeneneHmne 61110 gaHo B 1994 r. c npuHaTmnem 4actu nepson MK PO n cumntaeTcs
rnepBbIM JlerasibHbIM ornpenesieHneM LOrosopa B 0OTe4eCTBEHHOM 3aKOHOoLaTesIbCTBe.
OHO nMoka3blBaeT YKOPEHUBLUNNCA /19 NPABOBbIX CUCTEM POMaHO- repMaHCKOro Tmna
noaxon K 06bsACHEHMIO A0roBopa 4Yepes cornaweHve, 6epyLinin ceoe Havyaso B PUMCKOM
YacTHOM npase [2, C. 48].

Mpwv NepBoOHa4Ya/IbHOM aHa/M3e NeraJbHOro onpeaeneHnsa Noay4yaeTcs, YTo NOHATHeE
«cornaweHume» rno o6vemy Wwmpe NoHATUA «A0roBOpP», COOTBETCTBEHHO, COrJlalleHuns
MOMMUMO AOrOBOPOB MPEACTABAAT U3 CebA TakXKXe CcornalleHns, KoTopble He ABNAKTCSA
aorosopamun. To eCTb, 415 AAHHOIMO C/ly4as eCTb KpaTKasa popMyna: «BCAKNIA OOFOBOP -
cornawleHmne, HO He BCSIKOe CorjlalleHme -gorosop». Ho npu TwaTtenbHOM aHanmse
nmTepaTypbl HaMKU BbINIO BbIACHEHO, YTO TakKas TPaKTOBKa He BEPHa N HeEQOMYyCTUMa.
MOHATNA «O0rOBOP» U «COrslalleHne» ToOXKAEeCTBEHHbIe. OHM MMEIOT OAUH N TOT Xe
obbem, oTpaKaloT ognH 1 TOT Xe npouecc [3, C. 83].

B pe3ysibTaTe HaMn Obl/10 BblAENEHO HECKOJIbKO TPaKTOBOK MOHATNA OOr0OBOP.

pa>kAaHCKO-MPaBOBOW AOrOBOP - 3TO rpa’kAaHCKo-NpaBoBas caesfika, KoTopas
coBeplueHa AByMS unm bonee nnuuamu, Bbipa>kaeT NX COrlaCoBaHHYHO BOJIIO U
HanpaBJ/ieHa Ha peryanpoBaHne rpakiaHCKO-NPaBoOBbIX OTHOLLEHUI CTOPOH Mexay



cobon nnn Takxxe ¢ 4pyrumMmn amLamu.

pa>K4aHCKO-NPaBOBOW O0rOBOP - 3TO NPABOBOMN aKT, KOTOPbIM OCHOBaH Ha rpa>gaHCKoM
npase, coBepLleH AByMSA U 6onee nmuamm, BblpakaeT UX COrjlacoBaHHY BOJIHO,
HanpaB/lIeH Ha peryampoBaHue rpa>ka4aHCKo-NpPaBoBbIX OTHOLLUEHWUW CTOPOH MexXxay cobon
NN Takxxe C 4pyruMm nmuamn.

1.2. YcnoBusa 3aKn04YeHUs A OroBopoB

3aksioyeHue aorosopa - 4OCTUKEHME CTOPOHAaMK B HaaNexallen popme cornawleHmns
Mo BCEM CYLLECTBEHHbIM YCJI0BMAM AOroBOpa B nopsagke, npeayCcMoTPEHHOM
3aKoHopaTenbcTBOM [8, C. 27].

[oroBop cyYMTaeTCa 3aKJYEHHbIM MpU cobnogeHnn OBYyX HeobxoaAnMBbIX YCJ'IOBVII7I:

1. cTopoHamMun O0JIKHO ObiTb 4OCTUIHYTO COrJlallieHne No BCeM CYLLECTBEHHbIM
yC/NI0OBMSIM [O,OrOBOpPa;

2. [OCTUrHYTOEe CTOPOHaMM COrsialleHne no cBoen hopmMe OO0JIXKHO COOTBETCTBOBATL
TpeboBaHMAM, NpeabsABAAEMbIM K TaKOro poAa AOroBopaM.

3aKJ/llo4eHne OoroBopa, UCXoas U3 COrslalleHns CTOPOH, NpeanoslaraeT Ka)kaonm n3
CTOPOH BONEN3bSABJIEHME U ee coBnaaeHue. Coaep)xaHme Aorosopa 0b6bl4HO 3aKII0YEHO
B YCJIOBMSX, HA KOTOPbIX U AOCTUrHYTO COrnalleHne cTopoH aorosopa [9, C. 4].

Tpa,D,I/ILI,I/IOHHO pa3nny4aloTCAa ABe CUTyaunn 3aKno4YeHnA OoroBopa.

e MEeXY «MPUCYTCTBYIOLLNMUN»;
e MeXY «OTCYTCTBYOLWNMU».

B o6ounx Cny4dadXx MOXXHO BblOeJINTb N aHaJIOrMYHbIE CTaAUN 3aK/TIOHEHNA OOMOBOpPa:

e 1. ogepTa;
2. akKuenT.

OnOHako, Korga ycnosusa oorosopa BbipabaTbiBalOTCS B X04e HENOCPEeACTBEHHOIO
KOHTaKTa CTOPOH, pe3y/ibTaTOM KOTOPOro ABJAETCA NOAMNCaHHbIN 06enMn CTOpOHamMun
TEeKCT LOrosopa, nocsiegoBaTesIbHOCTb CTagUN HE NMeeT IPUANYECKOro 3Ha4YeHuns.
Mo3ToMy MpoLecc 3aKYEHNA OroBoOpa MeXAY «MPUCYTCTBYOLWMMN» He TpebyeT
OeTaNbHOro NpaBoBoOro perynmposaHus. [4, C. 841].

Bo BTOpOM cny4vae, Korga pedb MAeT 0 3aKJII0YEHUN OOroBOpa Mexay
«OTCYTCTBYHOLMMN», UMEETCSA B BUAY HE NMPOCTPAHCTBEHHOE yaasieHNne CTOPOH ApYyr OT



Apyra, a, pa3pbiB BO BDEMEHUN MeXAY BONEN3IBABJIEHNAMN CTOPOH, KOTOPLIA TpebyeT
cneumnanbHOro 3aKoOHO4aTeIbHOrO peLleHmns psga BONPOCOB, B YaCTHOCTM:

e MOXXeT N 6bITb 0TO3BaHO NpeasioXKeHne caenaBLlen ero CTOPoOHON;

e KaK OLEHUTb NPUHLUMMNNANIbHOE Corsacne Apyron CTOPOHbI 3aK/II04YUTb OOr0BOP, HO
Ha HECKOJIbKO OT/INYaOLWNXCS YCNOBUSX;

e C KAKOr0 MOMEHTa CYUTaTb AOrOBOP 3aKJIIOYEHHBIM - C MOMEHTA HarpaB/IeHUS
yBeAOMJIEHUSA O MPUHATUN NpennoxeHnsa nnbo No Nosly4eHUm Takoro yBegoMaeHuns
CTOPOHOW, caenasllen NpensioXXeHune;

e MOXXET /1IN CNY)XUTb A0Ka3aTeNbCTBOM 3aKJ/Il04EHUS AO0roBOpa OTBET O COrjacum C
npennoXxeHneMm, NosyYeHHbIn (HanpaBiEHHbIN) 3a NpeaenamMmm CPoKa, YKa3aHHOro B
CaMOM NpensioXKeHun, n ap.

MoMeHT 3aK/llo4eHUus porosopa
CornacHo ctaTtbe 433 TK PO MOMEHTOM 3aKJ/Il04YeHUA LOroBopa SABAAETCH:

. © MOMEHT NOoJIyYeHUs N1MLOoM, HanpaBMBLUMM OhepTy, ee akuenTa;

o MOMEHT nepefayvn COOTBETCTBYIOLLEro MMyLLECTBa, eC/In B COOTBETCTBUN C
3aKOHOM /19 3aKJIl04EeHMS AoroBopa HeobxoAnMa Tak)xe nepenaya
NMYyLLECTBa;

o ONA TPETbUX JINL - MOMEHT perncTpaunm Aorosopa, noasexallero
rocyaapCTBEHHOW perncrpaunm, ecCim NHoe He YCTaHOBJIEHO 3aKOHOM.

MomMeHT 3aKJIlo4eHUs A0oroBopa ornpefenseTr BpeMs ero BCTYrNnJeHnsa B cuny, T.e.
00653aTeNbHOCTb A5 CTOPOH YCJI0BMI 3aKJIIOYEHHOro gorosopa. MicknoveHne
COCTaBAAT JINWb C/ly4au, Korga corjlalleHmeM CTOPOH NpefyCcMOTPEeHO, YTO YyCJ10BUSA
3aKJII04EHHOro UMM JOroBopa NPUMEHSATCA N K UX OTHOLUEHUAM, BO3HUKLLUM 0,0
3akso4eHns gorosopa [6, C. 71].

C MOMEHTOM 3aKJIlo4YeHns OOroBopa CBA3aHbl N HEKOTOPLIE NHbIE OpMnaAN4YeckKne
nocneancTtenA:

° o UMEHHO Ha 3TOT MOMEHT YCTaHaBJINBAETCA MNMpaBo- U neecnocobHoCTb nuu,
3aKNMK4YMBLUNX O0OroBop;
o ornpependeTcd cooTBeTcrBmMe 3aKJIlO4EHHOIro 4orosopa TpGGOBaHVIFIM 3aKOHa;,
© NHOIAa pelaeTcd BOrNnpoC o MecTe ero 3akJitoHeHunsd, 4HTo MUMeeT NMpakKTn4eckoe
3Ha4YeHne BO BHELLHESKOHOMUNYECKOM 060p0Te, TaK KaK OaHHOoe
0b6cTOATENLCTBO npeaporpenendaeT npnmmMmeHmMMoe rnpaso.



B Tex cnyyasx, Korga akuenT Bbipa)kaeTcs B JOpMe COBEPLLUEHUS NLLOM, MOJYHUBLLUNM
odepTy, B CPOK, YCTAHOBJIEHHbIN AN €e akuenTa, AeNCTBUA MO BbINOJHEHUIO YKAa3aHHbIX
B HEN yC/1I0BMIN Aorosopa (0Trpy3ka TOBapoB, NpefoCcTaBsieHne yCayr, BbiNOJIHEHNE
paboT, yniaTa AEHEXXHON CyMMbl), LOFOBOP CYHUTAETCS 3aKJIKOYEHHbLIM B MOMEHT
coBepLleHnsa agpecaToM oepTbl cooTBEeTCTBYOWMX aencteun [11, C. 219].

CyuwiecTBeHHble YCJIOBUMSA A0roBopa, UX COCTaB

CornacHo ctaTtbe 432 K PO foroBop cYmMTaeTCsa 3aKJI0YEeHHbIM, eCc/in Mexxay
CTopoHaMmu, B Tpebyemon B nogsaexxawmx cnydasax qgopme, 4OCTUMHYTO CcornalieHune no
BCEM CyLLeCTBEHHbIM YC/IOBUAM A0roBopa.

CyLI.I,ECTBeHHbIMVI yCJ10BUAMM AOIroBOPOB ABNAOTCA:

e O YC/IOBUSA O NpeaMeTe O0roBopa;
o YCJIOBUS, KOTOPbIE Ha3BaHbl B 3aKOHE WUJIN UHbIX NPABOBbIX akTax Kak
CYLLeCTBEHHbIE NN HeobxoanMbie A1 4OrOBOPOB AaHHOro BUAA;
o BCE T€ YC/I0BUS, OTHOCUTESIbHO KOTOPbIX MO 3asiBJIEHUIO OAHOWM N3 CTOPOH
JO/1KHO ObITb AOCTUIFHYTO COrfalleHme.

[oroBop 3akyaeTcsa NOCPeACcTBOM HanpassieHUsa oepThl (MpennoXXeHUs 3aKJI4YnUTb
00roBop) 04HOW U3 CTOPOH 1 ee akuenTa (MPUHATUSA NPensioXXeHns) 4pyron CTOPOHOW
[12, C. 96].

CyLwiecTBeHHble yC/10BMS O0roBopa HeobxoaAnMbl N 0OCTATOYHbI A1 €ro 3aK/l4YeHuns.
[Mpwn OTCYTCTBUM XOTA 6bl 04HOro N3 CyLieCTBEeHHbIX ycnosvu7| OOroBOp He CHNTaeTCHA
3aKJIOYEHHbLIM, N HalNMPOTUMB, €CJZIN CTOPOHbLI AOCTUI JI COrJlalleHUA Mo BCEM
cywecTtBeHHbIM yCJ1I0BUAM, HO He OGCY.EI,VIJ'IVI nHble, AOroBOpP 3aKJ/1lO4YEH.

YcnoBue o npeaMeTe aorosopa

B nepBylo o4yepenb K YNC/Y CywecTBeHHbIX K OTHOCUT yC/l0BUe O npegmMeTe 4oroBopa.
K npumepy, npeaMeToM AOroBopa Kyran-npofaxku asssgeTcsd ToBap, npeaMmeTom
porosopa noapsna - pabota n ee pesynbTaT, NpeaAMeTOM LOrOBOpPa apeHAbl HEXMNI0r0o
nomMeuieHus - noMmelleHne. He cornacoBsas yC/I0BUSA O NpeaMeTe, CTOPOHbLI He MOTyT
onpenennTb byayuiee noroBopHoe npasooTHoweHue [10, C. 431].

NHorpoa 3akoHOM NpeabsaBnsanTca ocobble TpeboBaHUA K ONMUCaHMIO NMpeaMeTa 40roBopa.
Tak, B COOTBETCTBUU CO cTaTben 607 K B forosope apeHabl HeABVMXUMOCTU LOJIKHbI
ObITb YKa3aHbl JaHHble, MO3BOJISAIOLLIME ONpefesIeHHO YCTAaHOBUTb UMYLLLECTBO,
nognexallee rnepefadye apeHnaTopy B Ka4ecTBe obbekTa apeHabl. [pu oTCcyTCTBUN



3TUX JaHHbIX B 4OroBope ycsoBue 06 o6bekTe, nogsiexaleM nepeagaye B apeHay,
CYMTAETCSH He COrlacoBaHHbIM CTOPOHAMU, @ COOTBETCTBYIOLLINIA JOFOBOP HE CYMTAETCA

3aKJTIO4YEHHbIM.

Bup porosopa

JloroBop PO3HMYHOM KYMJN-MPOAAXKM

IloroBop nocTaBkM

JloroBop Npoaaknm HeaABUMXXNUMOCTU 1
LOrOBOP MpoAaXku NpeanpuaTus

[loroBop Npoaakn Xusablx NOMeLLEHNN

[loroBop apeHbl 34aHUN N COOPYXKEHUN

JloroBop BO3MEe34HOro OKa3aHus ycnyr

Bce Buabl 4OroBOpoOB noapsaa (Kpome
IoroBopa nogpsifia Ha rnposeaeHmne
NPOEKTHbIX U N3bICKaTENIbCKUX paboT)

IloroBop CTponTeNIbHOro nogpsaa

[loroBop noapsaHbix paboT ans
FOCYOdapPCTBEHHbIX HYX,

CyuiecTBeHHble yCJ1I0BUA

LleHa noroBopa (cT. 494 IK)

Cpok noctaBku ToBapa (cT. 314 IK)

LleHa HepgBumxmumocTu (. 1 cT. 555 IMK)

MepeyeHb N1L, COXPaHSALWMNX NMpaBo
MoJIb30BaHUS XWNJbIM NMOMeLLeHneM nocne
ero npunobpeTteHna nokynatenem (558 MNK)

LleHa apeHpabl (N. 1 cT. 654 TK)

MecTo u cpok oka3zaHusa ycnyr (n. 1 cT. 779
K)

3agaHune 3akas4dumka (cT. 702 TK P®D), cpoku
BbiNosIHeHNs paboT (n. 1 cT. 708 TK)

LleHa (n. 1 cT. 746 T'K), CpOKIN BbINOJIHEHNSA
paboTbl (M. 1 cT. 740 TK)

LleHa, cpok n cnocobsbl, obecnevnsatolime
ncnosHeHne obs3aTeNnbCTB CTOpoHamm (n. 1
CT. 766 IK)



YcnoBua poroeopa, Ha3BaHHble cyweCTBeéHHbIMU B HOPMATUBHBLIX aKTaX

B oOHMX NpaBoOBbIX HOPMaXx YeTKO onpeaesieHbl CyLLeCTBEHHbIE YC/I0BUSA, OTHOCALWMECS K
KOHKPETHOMY BMAY O0rOBOPOB, B APYIrUX - TEPMUH "CyLLEeCTBEHHbIE YCNOBUA" HE
ynoTpebnseTcs.

Hanpumep, NpAMo yCTaHOBJIEHbI CYyLLECTBEHHbIE YCNOBUSA, TpebyeMbie B CUy 3aKOHa,
05 4oroBopa 0 Npofarke ToBapa B KpeauT C YC/I0BMEM O pacCpoYKe nsaTtexa,
O0roBopa npoaakm Xuaoro goMa, KBapTupbl, YacTu XXWUIOro AoMa NUan KBapTuUpbl,
[orosopa, npefgycMaTpuBatloLlero nepenady nopg BbinaaTy PeHTbl 4eHEXXHOW CYMMbl NN
MHOro ABv>Xmnmoro nmyutectsa (cT. 587 NK), gorosopa ctpaxoBaHus (cT. 942 INK),
00roBopa AOBEPUTENLHOIO ynpasneHnsa nmyuwectsom [13, C. 61].

B To Xe BpeMA npAMO He Ha3BaHa CyLleCTBEeHHbIM YC/I0OBUEM, HO SABJIAETCHA TaKOBbIM
LLleHa B [OroBope npoAa>kv HeaBMXMUMOCTU. KaK ycTaHoBieHO CcT. 555 TK P®, norosop
NPoAa>Xu HeABUXXNUMOCTU AOJDKEH npefycMaTpuBaTh LEeHy 3Toro umyuiecTtsa. Npu
OTCYTCTBMU B [OrOBOpPE COrjlacoOBaHHOro CTOpoHaMu B NMUCbMeHHOW hopMe YyCJ10BUSA O
LeHe HeABVMXUMOCTW OOrOBOpP O ee Npofarke CYHNTaeTCHA He3aKJIloYeHHbIM, NPY 3TOM
rnpaswia onpeneneHns LeHbl, npeaycMoTpeHHble M. 3 CT. 424 K PO, He npuMeHAaI0TCH
[13, C. 32].

CyLLLEeCTBEHHbIN XapaKTep YC/I0BUS OOroBopa NpPoAaKnu HeJABUXKMMOCTU O LieHe
onpenensieT nocneacTene HecobnogeHns TpeboBaHUS 0 COrIaCoOBaHUK LIEHbI - JOrOBOP
HEe CYNTAETCS 3aKJIIOYEHHbIM.

Cooep>kaHMeM AOroBopa CHUTAOTCA UMEHHO Te YCJI0BUSA, Ha KOTOPbIX 3TUX COrnalueHune
coBepuweHo [8, C. 29].

OHM nogBAacTHbI 06LEMY OPUANYECKOMY 3HAYEHUIO HEOHXOANMbIX YCIOBUN U
KnaccmumumpyoTca Ha Tpy BUaa:

e CylLleCTBeHHbIE YCJIOBUHA;
e 0OblYHbIE yCcnoBus,
° CJ'Iy‘-I8I7IHbI€ ycnoBua Aoroeopa, B 3aBUCMMOCTUN OT X lOPNONYECKOIro 3Ha4YeHnA.

B 6onbluen cTeneHn Ba>KHbIMU ABJIAIOTCA CyLEeCTBEHHbIE YCN0BUSA, NOL KOTOPbIMUA
nogpasyMeBatTcs HeobXxoaMMble YC/I0BUSA, @ C LPYrON CTOPOHbI BMOJIHE A0BOJIbHbIE 414
3aKJIl04eHNs OoroBopa AaHHOro BMAa. 3TO 0O3HAaYaeT, YTO HageXXNT CKOOPANHMPOBaTb
BCEe Ba)XHble ycnoBusa gorosopa. [14, C. 123].



Ecnn He cornacoBaHo XoTH 6bl 04HO N3 Ba)KHENLLMX YCI0BUI AOrOBOPa, OH HE CHYMTaeTCs
3aKJIl04EeHHbIM. HanpoTue, Npu COriacoBaHMM BCEX CYLLECTBEHHbIX YCJIOBMI AOr0OBOpa,
apyrve ycnoBusi MOXKHO He COrjlacoBbiBaTb, 1 6€3 HUX OOroBOP MOXXET CHUTATbCS
3aKJIlOYEHHbIM. IcCXoaa U3 3TOro cienyeT: C OAHON CTOPOHLI - Heobxoanmeble, 6e3 HUX
HEBO3MOXXHO 3aKJIIO4YNTb AOroBOpa, a C APYron CTOPOHbLI - 4OCTaTOYHbIE AN1A
3aKJIlOY4EHNS O0roBopa. 34eChb XapaKTEPHOW YepToun ABASETCS Halmdme CyLeCTBEHHbIX
ycnosun [14, C. 121].

CyLLlecTBeHHble YCJIOBUSA - 3TO, B NEPBYIO ovyepeb, YC/I0BMSA O NpeaMeTe A0rosopa, To
€CTb 0 YEM CTOPOHbI cobupatoTca noroBopuThCs. bes cornacoesaHus npegmeTa A4OroBopa
He MOXXeT ObITb 3aKJ/I04EH HU OAUH A0roBop. [o3ToMy yC/I0BUA O NpeaMeTe SBAAIOTCS
CYLLEeCTBEHHbIM YCJIOBMEM.

K cywiecTBeHHbIM OTHOCSATCS Te YCJI0BMS, KOTOPbIe NPU3HaHbl TAKOBbIMU
3aKoHOo4aTesIbHO, Korga NpsMo B 3aKOHE OTMEYeHO, YTO AJ19 AaHHOro BMAa AOoroBopa
HY>XHO corslacoBaTb Heobxoanmblie ycnosus. K CyLLeCTBEHHbLIM TakXXe OTHOCATCSA
BCEBO3MOXXHbIE YCNOBUSA, OTHOCUTENIbHO KOTOPbIX MO 3a8BJIEHUIO O4HON N3 CTOPOH
OOJDKHO BbITb Mosly4eHo cornaweHune. 0na 3Toro CTOUT BCEro Jinb XOTHA Obl 0gHON 13
CTOpOH BocTpeboBaTb cornacoBaHnsa noboOro ycnosus, n oHo npmobpeTeT CcylecTBeHHoe
3Ha4yeHune, a 3HaA4YUT CTaHeT cyuwecTBeHHbIM ycnosuem [17, C. 105].

OO6blYyHbIe yCNOBUSA - 3TO TOT Habop yCcnoBuin, KOTOopblie NpeaycMoTpPeHbl HOPMATUBHO-
rnpaBoBbIMK akTaMun Poccuinckom depgepaunn. [laHHble yCNOBUSA, B CBOKO o4epelb, He
HY>XOaloTCsA B COrJlacoBaHUM U aBTOMaTUYECKN BHOCATCSH B COAEP)KaHMe AoroBopa
MMEHHO B TOT MOMEHT, KOr4a 3aKJllo4aeTCcs A0roBOp AaHHOro Buaa. 3a4acTyio
rpa>kKa4aHCKO-NMPaBOBOMN 3aKOH B ANCMO3UTUBHbIX HOPMax coaepXuT B 6onblUue cTeneHn
TUNN3NUPOBAHHbLIE YCJIOBUSA O0roBopa. B Te4eHnn MHOrmx CToneTum y4acTHUKKN
rpa>kKaaHckoro obopoTa 3akJ4danm 4OroBop Ha 0ObIYHbIX YC/I0BMAX. A 3aKOH, B CBOIO
ovyepenb, 3aKpenusa ux B rnjaaHe obblYHbIX YCnoBuin gorosopa. CTOPOHbI MOryT MOMEHSATb
3TK 0bbIYHbIE YCI0BMA. HanpoTmne, eCNm OHU HUYEro He YrNoMsaHyIM 0 AaHHOM YCJI0BUN,
TO NPUHSANN TO YC/I0BME, KOTOPOE 3adUKCUPOBAHO B 3aKOHE, TO €CTb C 06bI4YHbIM
ycnosuem [16, C. 122].

CnyyalHoe ycsioBMe BHOCUTCSA B COEP)XaHMe A0roBopa TOJ/IbKO N0 B3aUMHOMY
3aKJII04EHUIO CTOPOH. OBbIYHO OHU NN OOMNOJIHSAIT 0bOblYHbIE YCNOBUS, TO €CTb
BCTABJISIOT HEKOTOPbLIE YCJIOBUSI, KOTOPbIX B 3aKOHE He MpeanncaHo, Uin Xe U3MeHaT
3TK caMble 06blYHbIE YCNOBUS, KOTOPbLIE NPEeAYyCMOTPEHbLI B 3aKoHe. Ecnin xe 3To
c/y4aliHoe ycioBMe He MPUCyTCTBYeT B TEKCTE A0roBopa, TO 3TO HE BO3JENCTBYET Ha
NeNCTBUTENIbHOCTb AoroBopa. [loroBop u 6e3 Hero SBASeTCS 3aKJII04YEHHbIM.



Cny4aiHoe ycqioBMe OT/IMY4aeTCs OT CyLleCTBEHHOr0 UMEHHO TEM, 4TO, eC/I1 B
CYLLEeCTBEHHOM XOTb OOHO 13 Ba>KHbIX YC/IOBUI HEe COrsiacoBaHO, AOrOBOP He ABNSAETCSH
3aKJIlO4YEHHbIM, N, HANPOTUB, €C/IN He CorsacoBaHoO Kakoe-nmbo cnyvyanHoe ycnoBue,
[oroBsop B /toboM cnyvae 6yneT CHUTATLCS 3aKJIOYEHHbIM.

Cny4anHoe ycsioBme oTaM4YaeTcs oT 0ObIYHOMO YC/10BMSA TEM, 4TO 06bI4YHOE He
o6sA3aTenbHO BK/OYaTb B TEKCT A0OrOBOpPa, MOCKOJIbKY OHO AENCTBYET B /itobOM cyyae,
MOTOMY 4YTO 3aKpersieHo B 3aKOHe, a C/ly4YanHoe, HanpoTuB, NpnobpeTaeT PNANYECKYIO
CuNy TOJIbKO NOCJIe ero BKJKYEHUSA B cogep>XaHue gorosopa. Taknum obpasom,
C/lyqanHoe ycsioBme Aorosopa, 4Tobbl OHO AENCTBOBAJIO, HY)KHO 005A3aTesIbHO BKKOYUTL
B coaep>kaHue gorosopa [13, C. 28].

CnenyeTt OTMETUTb, YTO €C/IN KaKoe-HNbyab yC/ioBMe oHa U3 CTOPOH peLunsa
CorslacoBaTb, OHO Cpa3y e npuobpesno cylecTBeHHOe 3Ha4YeHne, ciefoBaTesbHO,
CTano CyWeCcTBEeHHbIM YC/I0BMEM, KOTOPOE OT/INYAETCA PUANYECKUMUN CUION U
3HaYeHnemM.

1.3. 3HayeHue u (pyHKL UM rPa>kaaHCKO-NPaBoro AoroBopos

Onsa Poccnnckon ®epepaunm gorosop npmnobpen ocoboe 3HavyeHMe C Nepexonom K
PbIHOYHOW SKOHOMUKE, B Mepnoa akTUBU3aLUN OTHOLLEHN SKOHOMMNYECKOro obopoTa, v
YHaCTHUKN Fpa>KAaHCKNX NMPaBOOTHOLLEHNI HavYanun B 601bLLIOM KOJIMYECTBE COBepLlaThb
COesIKM Mo nepefaye CBOEro nMmyulectesa B COGCTBEHHOCTb, MOJIb30BaHNE UM BllafgeHue,
Mo BbINOJIHEHWIO PabOT N OKa3aHMIO YCAYr, N0 nepeaadye NCKIYNTENbHbIX NpaB., a
Tak>Xe rnepenaBaTb B yCTaHOBJIEHHOM 3aKOHOM MopsAkKe CBOW npasa 1 06A3aHHOCTHY
Apyrum nuuam, npMMeHaTb pa3HoobpasHbie cnocobbl obecnevyeHUs NCNOJIHEHUS
O0roBOpOB Kak npenycMoTpeHHble K PO, Tak n HenpeaycMoTpeHHble [6, C. 369].

Ha ocHoBe aHanu3a nutepaTypbl ObIN10 BblAEIEHO HECKOJIbKO OCHOBHbIX 3HAYEHWI
rpa>JaHCKO- NPaBOBOro A0roBopa, KOTOPble NMpeacTaB/IeHbl HUXE :

1. porosop ABAAETCHA NOBOAOM OJ19 OCHOBAHUSA rpakAaHCKNX npas v obssaHHoOCTen;

2. poroBop siBnseTcsa cnocobom opraHM3aLmMm OTHOLWEHUA YH4aCTHUKOB MFpaKAaHCKOro
obopoTa;

3. LOroBOPOM onpenenseTcsa ABMKeHNne 06beKTOB rpa)KAaHCKMX NMpaB OT 04HUX
CybBHEKTOB K OpYyruMm;

4. noOroBopoM OCHOBbIBaeTcs MacwTab npas n obsa3aHHOCTEN Y4aCTHUKOB
rpa>kKAaHCKNX NPaBOOTHOLWLEHWI, MOPAOOK U YCI0BMA UCNONTHEHMSA 0693aTeNbLCTBa,
OTBETCTBEHHOCTb 3a HecobogeHe NN BOBCE HEHaAJ1eXXalllee UCMOJIHEHNE
06a3aTeNnbCTB;



5. 0OroBopbl MOMOratT 0OHAPYXUTb UCTUHHbIE NOTPEOHOCTU YH4aCTHNKOB
rpa>xgaHCckoro obopoTa B onpeaesnieHHbIX ToBapax, paboTax, ycayrax.

Kak n niobon gpyron HopMaTUBHO- MPaBOBON 06 BHEKT, AOrOBOP UMeeT paf XapaKTepHbIX
n 0bWmMX PYHKLNIN, MOCPEACTBOM KOTOPbIX AOCTUMAeTCA COOTBETCTBYIOWMNN pe3ynbTaT
onpenesieHHOro PUANYECKOro 4EeNCTBUSA, a OTAE/IbHO B3ATasA ero yHKums
npencrasnseT cobon BCero oguH N3 31eMeHTOB OTMeYeHHOon cuctemsbl [6, C. 348].

OCHOBHbI€, XapaKTepHble AN rpakAaHCKO- MPaBOBOro AOrosopa, QPyHKLUNK:

1. poroBop ecTb hOpPMa YCTAHOBNIEHUSA XO3ANCTBEHHbIX CBAA3EN MeX Ay YY4aCTHUKaMU
3KOHOMMYECKOoro obopoTa n pyHOaMeHTOM Havana ux oboaHbIX NpaB 1
ob6s3aHHOCTeNn. [loroBOp HaMNoOJIHAET 3TN CBA3U onpedesieHHbIM COAEP)KaHUEM,
Oo/mKeH obecneymBaTb UX NPaKTUYECKOE UCMNOJSIHEHNE N OTBETCTBEHHOCTD 3a
peann3aumnio NPpUHATbLIX 0093aTeNbCTB;

2. DOroBOp AaeT BO3MOXXHOCTb €ro y4aCTHUKaM YCTaHOBUTb M COrsacoBaTb UX
B3auMHble npaBa 1 06493aHHOCTN C y4EeTOM, KaK NoTpebHOoCTEeN pbiHKa, Tak 1
JINYHbIX 3aMpPOCOB N BO3MOXXHOCTEWN Ka)XA0ro N3 areHToB A0rosopa. Ta pyHKLUUS
rapaHTupyeTt obecrneyeHne OroBopoM obLECTBEHHbIX HY>XA U noTpebHocTen;

3. 3aKJilo4eHne gorosopa opMmpyeT A5 CTOPOH Ba)KHble NMpaBoBble rapaHTUKU. 3TO
3aKJ1l04aeTCa B TOM, 4TO AOroBOpP NMNOONIEXUNT HEMPEMEHHOMY BbIMOJIHEHUIO,
OLHOCTOPOHHSAA KOPPEKLNA ero yCJI0BUIN pa3peLllaeTcs TOJIbKO B KOHKPETHbIX
C/lydasaXx N TOJIbKO MO peLleHnto cyha, a HapylweHne yCTaHOBJIEHHbIX MO JOroBopy
oba3aTenbCcTB BegeT K 06493aHHOCTN BO3SMECTUTb A0CTaBJIEHHbIE 3TUM YObITKW.
CTOpOHbI MOTYT NMpenycMoTpeTb B IOFOBOPE N ApYyrue rnpasoBble cpencTsa
obecne4vyeHuns ero NCNOJIHEHNSA: YCNIOBUE O HEYCTOMNKE, MOPYHNTENbCTBO, FapaHTUIo.
CoOTBETCTBYOLWNA OOrOBOPY MEXAHU3M UMYLLLECTBEHHON OTBETCTBEHHOCTU
npunbaBnseTcsa NpaBoM pPacTOPrHyTb AOrOBOP MPU €ro CyLeCTBEHHOM HapyLUEHUN
KOHTpareHToM. [loroBOp BbIMOJIHAET TakXXe U PYHKLUUIO OLLeHKN pe3y/ibTaToB
npegnpuHnMaTenbckon gestenoHocTun [5, C. 441].

OYHKLMNA rpa>KgaHCKO-NPaBOBOro A0OroBopa - 3TO YCTAaHOBJ/IEHHOE UK pa3peLllaemoe
3aKOHOM BJINSIHNE OaHHOIO IPUANYECKOro akTa Ha onpeneneHHble obLecTBeHHbIe
OTHOWeHns. [lanee Mbl NOCTapasnCb NEPEYNCINTL OCHOBHbIE PYHKLUKU Mpa>kKgaHCKo-
npasosoro gorosopa [10, C. 441].

NWHuumnaTnBHaa pyHKLMA OOroBopa, KOTopas 3ak/o4YaeTCcda B TOM, YTO AOroBoOp, ABNAAACH
pe3ysibTaTOM OOroBOPEHHOCTH XenaHun CTOPOH, ABJIAETCA N aKTOM MPOoABJIEHNA
MHULUMATUBLI N peanm3aumm ANCno3nTUBHOCTM Y4aCTHUKOB gorosopa. MiMeHHO A0OroBop



ABNSETCA OCHOBHbLIM YCJIOBMEM CTAHOBJIEHUSA FPaXKAaHCKNX NMPaBOOTHOLIEHNI. DTO, BO-
rnepBbIX, HE UCKJIIOYAET ero B3aMMoencTBuns C APpYruMmm lopuanyeckMmMm aktamu, a, Bo-
BTOpPbIX, HE MeLlaeT NpUMeHeHno oroBopa Ha APYrux 3Tanax pa3BuTuUA U CTaHOBIEHUA
rpa>kgaHCKo-npaBoBbIX cBsA3en [6, C. 381].

MporpaMMHO-KOOpANHALNOHHAA pyHKUMA aorosopa. CBOOOAHBIN XapaKTep corsalleHns
CTOPOH B AOr0OBOPE N HAaMNpPaB/€HHOCTb 03HAYaloT, 4TO AOrOBOP B CBOEM COAEP)KAHUN
COAEPXUT onpenesieHHy NporpamMmmy noBefeHns ero y4actHuUkoB. CornatueHnem
CTOPOH OOJKEH NpeaycMaTpuBaTbhCa onpeaesieHHbIN O/DKHUK. 3Ha4YnT,
nporpaMmmumpytollas CTOpoHa B AaHHOM CJly4ae COCTOUT B TOM, YTO LOroBOp BKJIIOHaeT B
cebe KOHKPETU3MPOBAHHYO NMPOorpamMmy NoBedeHns oTAeNbHbIX 1L B onpeneneHHbIX
YyCJ/IOBUSAX BPEMEHWN N NPOCTPAHCTBA, a KOOPANHALUMOHHAA CTOPOHA aHAaIM3NPyeMON
PYHKLNM HEe MeHee BaXkHa, MOCKOJIbKY AOrOBOP NporpaMMumpyeT rnoBegeHue ero
Y4aCTHUKOB Ha CTPOro ob03Ha4YeHHbIX KOOPANHALMOHHBLIX HaYanax. Ha
BblLLEYNOMSAHYTOE 3aKJ/ilo4eHne HeobxoAnMo LeneHanpasieHHo 06paTuTb BHUMaHMe,
MOTOMY 4YTO OpUaNYecKmne nporpaMmmbl MOryT UMETb Pa3/INYHYIO NPaBoOBYO Npupoay,
pa3/InyHbIN ypoBeHb 06A3aTeNIbHOCTU, HEOANHAKOBYIO CTEMNEHb AeTaM3NPOBAHHOCTU U
BO3BeeHbl Ha pa3nnyHbIX Ha4vanax. Kak v nobon apyron HOpMaTUBHO- NPaBOBOWN
00beKT, 4OroBOp MMEET pPAL XapaKTEePHbIX U 06LWNX PYHKLMA, NOCPeaACTBOM KOTOPbIX
[OCTUraeTCs COOTBETCTBYIOLMA pe3ynbTaT onpenesieHHOro pnan4yeckoro 4encTems, a
OTAeNbHO B35iTas ero yHKumMa npeactasnseT cobor Bcero OANH U3 3/1IeMEHTOB
OTMEYEeHHOW CUCTeMbl. TakuM 0bpasoMm, NPOrpaMMHO-KOOPANHALNOHHAA PYHKLMS
[0roBopa COCTOUT B TOM, YTO Yepes3 JOroBop yCTaHaB/MBaEeTCAa onpenesnieHHas
nporpaMma rnoBeAeHns ero CTOPoH NyTeM KOOPAVHALNN MHTEPECOB, Lenen
[eaTenbHOCTN, ee BUAOB N (DOPM BO B3aUMOOTHOLLUEHUAX UL, OpraHU3aunoHHO n
nMyLLecTBeHHO 060C0b1eHHbIX, HE HaXOAALWNXCA B OTHOLIEHUSAX BAACTU U NOAYNHEHNS,
KaKOBbIMU OTMeYeHbl CybbeKThbl rpa>kgaHckoro npasa [6, C. 390].

NHpopMaunoHHas dyHKLMA A0roBopa NposiBASETCA B TOM, YTO B C/IeCTBME ero
3aKJII04EHNS U BEPHOr0 0OPOPMIIEHNS MPONUCXOONT HYeTKasa hukcaumns BOAN CTOPOH,
OOCTUrLLKMX COrflalleHns no noBody yCJ0BUN, Ha KOTOPbIX OH 3aKJIl04YeH. DTUM LOroBop
cbnm)xxaeTcs NO YPOBHIO TOYHOCTU Bblpa>KeHUSA €ro yCca0BUiA C HOpMaMn nNpasa.
EcTecTBEeHHO, Ha NpaKTMKe BCTpe4YaeTCa HemMasio CorjlalleHnn, U3 KoTopbIX NHOr4a
TPYLHO BbIACHUTb, KaKOBbl KOHKPETHbIe YCN0BUA TOM0 WM APYroro Aorosopa.
OLHOCTOPOHHUM CHUTAETCA TOT AOrOBOP, KOTOPLIN AaeT O4HOW CTOPOHE TOJIbKO MNpasa,
a opyromn Tosibko o6a3aHHOCTU. VI3 3TOro cnepnyeT, YTO TOJIbKO OflHa U3 CTOPOH obsA3aHa
coBepllaTb Kakme-nnbo 0encTens B Nosb3y NMPOTUBOMOJIOKHOM, @ Ta B CBOIO o4epelb
nMeeT NO OTHOLUEHUIO K HEN TONIbKO NpaBo TpeboBaHma. Hanpumep, TaknMm 4OroBOpoOMm



ABNSETCA LOroBOp 3aKMa, rae 3aéMKnK obsg3aH BepHYTb 3aMMofaBLy onpenesieHHYo
CYMMY UM OEHEXHYI0 CYMMY, KOTOpas paBHa B3STOMY B3alMbl KOJIMYECTBO OPYrMX
npenmeToBs, a 3aMMoaBeL, MMeeT npaBo TpeboBaTb BO3BPAT MNOJIYYEHHOrO OT CBOEro
3aeMumKa. Ho 3To y>xe BOMpOC 0 KavyecTse A0roBopHon paboTel, a He npobnema
PYHKUMA rpa>KaAaHCKO-NpaBoBOro gorosopa. To4yHas pukcaums Boam CTOPOH B AOrOBOpe
MOMOraeT He TOJIbKO UM CaMUM 3HaTb CBOU LOpPUANYECKME NO3NLNN, HO N B KOHKPETHbIX
CMOPHbIX CUTYyauUnUsax gaeT BO3SMOXKHOCTb IOPUCOANKLNOHHBIM OpraHam npoaenaThb
Hagsexallyto KBaimgunkKaumo B3aMMOOTHOLLEHNUA CTOPOH N NOCTAaHOBUTb 3aKOHHOE U1
obocHOBaHHOe pelleHne rpa>kgaHcko-npasosoro cropa [6, C. 401].

FapaHTUIHAA MYHKUMSA O0roBopa CBOAUTCS K MPUBEAEHUIO B IeCTBUE B LLensax
aKTUBU3NPOBAHNSA NPaBUILHOIO NCMOJIHEHUS NOr0BOPa CUCTEMbI obecnevynTesnbHbIX
CpeacTB, B Ka4YeCcTBe KOTOPbIX 00bIYHO MOTYT BbICTYMNaTh 3a/0r, 3a4aTOK,
NoOpYyYnUTENbCTBO, HEYCTOWKA.

3aWwmnTHaa yHKUMA Ooroesopa - BaXHeuwee cpeacTBo nogaepXaHma n ykperiyieHn4d
JJ,OI'OBOpHOI7I OncunnJinHbl CTOpPOH, COCTOALWLaA B TOYHHOM N HEYKJTIOHHOM cobnogeHnn
CTOpOHaMKn BCeX ero ycnosvu7|. dopMaMm UCNoJsIHEHUA AaHHON PYHKUNN ABNAETCS:
npmnHyanTesibHoe NcnoJiHeHmne, NCrnoJib3oBaHne Mep 3aWNTbl N MEP OTBETCTBEHHOCTU [9,
C. 4].

OTMeYeHHble Bbile PYHKLNN SBASAIOTCA 06LWMMN N OCHOBHbLIMN 151 BCEX MPaXKAaHCKO-
MpPaBOBbIX AOrOBOPOB, Ha/INYME KOTOPbIX HE NCKJI0YaeT CyLLeCcTBOBaHNS (hyHKUNI
crneundnyecknx, NPUCYLWNX oTAEeNbHbIM TUMNAM 3TUX LOPUONYECKNX aKTOB MPpaK4aHCKOro
npasa. K npumepy, 60abLLINM YNCSIOM cneynpunyiecknx gpyHkumm obnagaet
XO3ANCTBEHHbIN A0roBOpP, K YNCJY KOTOPbIX OTHOCUTCH PYHKUMNSA YCTAHOBNIEHUSA 1
KOHKpeTM3aunn yCnoBUin BbINOJIHEHUSA NaHa, PYHKUNSA B3aUMHOW YBA3KN U
KoopAuHauum niaaHoBbiX 3agaHni [10, C. 431].

Hann4yme TOro akta, 4T0 3KOHOMMYECKNI 060POT NMMEeET TOBAPHO- OEHEXXHbIN XapakTep
OTHOLLUEHMNN Y>Xe npeanosiaraeT, 4TO TOBap peannsyeTcs C MOMOLLbIO 0bWwecTBEHHO
HeobxoauMbIX 3aTpaT Npu ero nponssoactee. OHM B OCHOBHOM onpenesieHbl C MOMOLLbIO
y4éTa 0aBHO CyLLEeCTBYOLWEro COOTHOLEHNA MeXAY CNPOCOM U npeasioxxeHmnem. Ecnn
rMpaBWJIbHO BECTU 3TOT CaMbll Y4HeT Crpoca N NpeasioXXeHus, BbliiBJATb HAa €ero OCHOBE
obuwecTBeHHO HeobxoauMbIe 3aTpaTbl NpU MPON3BOACTBE NPOAYKTa N TOBapa, TO TOJIbKO
B pe3ynbTaTe 3Toro 6yaeT AOCTUNHYTO COrslalleHne Mexxay ToBapornpomn3BoanTesieM n
nokynatenem n notpebmntenem. MMeHHO AOroBOp BbICTyNaeT 3[4€Cb TOW CBA3YOLLEN
hopMoOn cornawleHnto Mexxay HUMM, Tak Kak Bblipa>kaeT obLLyto BOO U
ToBaponpoussoauTens, n notpebutensa [17, C. 105].



[loroBop ABASE€TCA OA4HUM U3 YHUKAJIbHEWLLMX NPaBOBbIX CPenCTB B OPUCTIPYLAEHLNN,
MOCKOJIbKY B €ro paMKax MHTepechl BCeX CTOPOH 3a4acTylo YO0BJIE€TBOPSAKOTCA U 3TO
OCHOBAHO B NepBYIO o4epenb Ha X CTpeMJIeHUN BO B3aMHOM yLo0BNeTBOPeHUnN. IMeHHo
3Ta YyepTa OoroeBopa crnocobcTByeT 0bLWeMy MHTepeCy CTOPOH MPU 3aKJI4YeHUn
O0roBopa 1, 4HTO HEe MeHee Ba)KHO, B ero Haase)alem BbinonHeHun [16, C. 124].

OTMeYeHHble Bbille PYHKLNN SABASAIOTCA 06LWMMN N OCHOBHbIMU 151 BCEX MPaXKAaHCKO-
MPaBOBbIX OrOBOPOB, Ha/INYME KOTOPbIX HE NCKJII0YaEeT CyLLeCTBOBaHNS hyHKUNI
cneyndunyecknx, NPUCYLLMX oTAe/lbHbIM TUMNAM 3TUX LOPUANYECKNX aKTOB MPak4aHCKoOro
npaBa. K npumepy, 60ablLIKNM YNCOM cneynpunyiecknx pyHkumm obnagaet
XO03ANCTBEHHbIN A0roBOpP, K YNCJY KOTOPbIX OTHOCUTCS PYHKLNSA YCTAHOBNEHUSA 1
KOHKpPEeTM3aLun yCnoBUIA BbINOJIHEHUSA NNaHa, PYHKUNSA B3aMHOW YBA3KU U
KoOpAMHaLMW MIaHOBbIX 3afgaHnin. BmecTe ¢ Tem, goroeop saBnsieTcs B 6oNbLUen cTeneHu
onepaTUBHLIM N TMOKMM OpyaAMEM B3aMMOOTHOLLEHNI MeXXOy NMPON3BOONTENEM U
notpebutenem [14, C. 124].

pa>K4aHCKO- NPaBOBOM AOroBop BnoJsiHe crnocobeH obecneynTb HY>)KHOE paBHOBecne
MeXAy CMPOCOM N NpeasioXkeHnem, oboraTuTb PbIHOK TEM, B HEM OH HY>XOaeTCH.
[loroBop opMupyeT y topuandyecknx amy n obbi4HbIX rpaKaaH CO3HaHWe Toro, 4To, B
Cc/lyqae BO3HUKHOBEHUS Y HUX NpeanpuHUMaTeNbCKON OeATeNIbHOCTY, OHa byaeT
obecrneyeHa Hy>XHbIMK CpeacTBaMn 1N NpennochkiyIkaMn, a B UTore pesynbTaThl ee byayT
MPU3HaHblI APYrvMMn NIOAbMU, B NEPBYIO o4epenb, noTpebutensamm. YTo HeEManoBa>kKHoO,
3TOT (hakT byaeT cnocobCcTBOBaTbL Pa3BUTMIO MPOU3BOACTBEHHON Chepbl Poccminckon
®epepaynn [15, C. 108].

He nepecTaBas yKa3biBaTb 3HA4Y€HNS AOFOBOPA, XOTUM OTMETUTb, YTO C €ro NMOMOLLbIO U
bosiee KOppeKTHO byaeT NpoMcxoanTb pacnpeneneHne maTepumaibHbix 61ar Bo BCEM
obuiecTBe, B Cuy TOro, 4To Aorosop obecneymsaeT OOCTaBKy NpoAyKTa 1 ToBapa B
bosiblIen cTeneHn HyXagarowemMcs. Kak Bbl Y)Ke yCrenn 3aMeTUTb, NOJIOKNTENbHOro
3Ha4YeHUs y OorosBopa MHOrro, 3To 0ObACHAETCA ero YCUJEHHOM POJIbio B FPaXkAaHCKOM
obuiecTBe n ToTasibHbIM paclUMpeHneM cdep ero gesaTenbHoCcTU. Ho cnegyeT oTMETUTD,
4YTO OOroBOpP A0 Tex nop coxpaHaeT cBon becueHHble KavyecTBa, NOKa NpPoao/HKaeTcs
cBoboaHOE pacCMOTpPEHME CTOPOHAMM YC/I0BUN U cobnogeHne nMmn e 3TUx yCaoBuin n
BonensbasneHun [16, C. 123].

naBa 2. Buabl OroBoposB

O606LeHHasn KnaccMpukaumns rpaXkaaHCKo-MpaBoBbIX 4OrOBOPOB OTAENSET:



1) cornaweHus (cpenkum):

e BO3Me3gHble n 6e3B03Me3gHbIE;

e peasibHble N KOHCEHCYalbHbIE;

e Kay3aJibHble 1 abCTPaKTHbIE;

e bnayumapHbIX N NHbIE OOroBOPLI (CAENKN).

2) poroBopHbie o6A3aTenbCTBa, HaNpaBJIEHHbIEe:

e Ha Nepenavy nmyuiecTBa (B cobcTBEHHOCTb 6O B MONb30BaHMeE);
e Ha NPoOnN3BOACTBO paboT,;
e Ha OKa3aHwe ycnyr.

[NaBHbLIM TUMONOrNYECKNUM OTINYMEM KacCUUKaLmmm 4OroBOPOB Ha KOHCEHCYaslbHbIE ”
peafibHble CHNTAETCSs MOMEHT BPEMEHU, C KOTOPbIM 3aKOHO4aTelb CBA3bIBAET
BO3HUKHOBEHME npaB 1 0653aHHOCTEN Y CTOPOH, KOTOPbIe NOABAAITCS C MOMEHTA,
Korga oorosop saABnseTcsa nognucanHHbim [18, C. 114].

CoBpeMeHHOoe rpa)kaHCcKoe 3aKoHO4aTeIbCTBO CHUTAET KOHCEHCYasiIbHbIMU A0r0BOpHbI,
KOTOpble ABAAITCA 3aK/II0YEHHbIMWN C TOrO OTPe3Ka BpeMeHU, Koraa CTOPOHbl AOCTUM N
Mexay cobon cornawieHnsa no sceM HeobXoANMbIM YCI0BUAM U Bbipa3nuauv ero B
YCTaHOB/IEHHOW 3aKOHOM hopMe. B Teopum rpaxiaHCKOro npasa BbILLEYNOMAHYTbIe
[0roBopbl 661N Ha3BaHbl «40rOBOPbLI MPOCTONM KOHCTPYKuUun» [18, C. 115].

B oT/aM4me oT KOHCeHCyanbHOro 4Tobbl peanbHbIn Aorosop 6bi 3akao4YeH Heobxoanuma u
nepenaya umyulectsa. CnegoBaTesibHO, A1 COCTAB/IEHUS U 3aKJIIOYEHNS peasibHOro
norosopa HeobxoaAnMMo HeENpPeMEHHOE BbINMONHEHWE ABYX YCNOBUIA:

1) pocTuXKeHne B3auMHOIro COrJlalleHns MexXxay CTOpPOHaMu

2) OCyLeCcTBAEHNE YCJIOBUI JAHHOMO CorsialleHnsa nyTem nepegavvm nmyuiectsa
06513aHHbIM NIMLOM KOHTPAreHTy Mo 4OroBopy.

Kak Mbl BUAMM, 3TO 3aKOBbIPUCTLIN IOPUANYECKUN COCTaB, C (hakKTOM KOTOPOro
CBA3bIBAETCHA 3aKJl04eHne forosopa. B Teopun npaBa Takme 0OroBopbl Ha3bIBAOTCA
«00roBopamMun CNOXKHOW KOHCTpyKummn» [19, C. 524].

Henb3a He 3aMeTUTb, YTO UCKJTIIDYNTESIbHO O0roBOPbI, TO €CTb ABY- U MHOFOCTOPOHHME
COesIKN, MOXKHO pa3fensaTb Ha peaJsibHble N KOHCEeHCYaslbHble. HO BO MHOIUX
COBPEMEHHbIX y4ebHMKaxX Mo rpakaAaHCKOMY MpaBy KJaCCUPUKaALNM Ha peasibHbie 1
KOHCEHCYasibHble MOOYUNHATCA HE TOJIbKO A0roBopbl, HO U caenkun [21, C. 541].



Chenka Kak npaBoBOe SBJieHNe rnoMoraeT obecnevyeHnto paBHOBECUS MHTEPECOB
YYaCTHUKOB rpakgaHckoro obopoTta. HarnsaHbiM NpuMepoM CAY)XUT pa3aeneHune
coenok Ha Bo3Me3gHble n be3sso3me3saHble [19, C. 520].

[oroBop, COrnacHO KOTOPOMY OAHa N3 CTOPOH 06a3aHa NoNy4YnTb NaaTy Uan Apyroe
BCTpeYyHoe npenocTaB/ieHne 3a BbINOJIHEHNE CBOUX 06s3aHHOCTEN,

Ha3blBaeTCa Bo3Me3aHbIM. [pn ycioBmKn, Korga ogHa 13 CTOPOH npegocTasnseT
KOHKPETHYIO IOpUANYEeCKN 3Ha4YMMYIO BbIro4y B OTBET Ha NpefocTaBs/ieHne nMyLllecTsa
Apyron CTopoHe, To 3eCb MMeeT MeCcTo Bo3Me3aHasa caenka [18, C. 115].

NMeHHO TakuMun ABNADTCA MHOXECTBO NOMyJIAPHbIX BUO0B LOMOBOPOB, @ MMEHHO:

e Kynnga-npopaxka

e MeHa

e ApeHpaa

e Moapsa

e [lepeBO3Ka

e TpaHCNopTHadA aKkcneguumns
e CTpaxoBaHue

e KomMuccus

e AreHTupoBaHue

o Kpeour

e dNHaAHCMpPOBaHME NMoA YCTYNKY AEHEXHOro TpeboBaHus
e baHKOBCKNIN BKNapg
ABTOpPCKME 00roBOpLI

NMoHATME BO3ME3AHOCTUN CAESIKU HE NAEHTUYHO NPUMEHSEMOMY B aHIJ10-aMePUKAHCKOM
NOroOBOPHOM MNpaBe NOHATUI BCTPEYHOIr0 ya0BAeTBOpPeHNs. Bo3Be3aHbIM Ha3bliBaeTCsA

TaKon OOroBop, COrfacHO KOTOPOMY OJlHa U3 CTOPOH MMEET MPaBO NOJIYYUTb NJaHy Uin
NHOEe BCTPeYHOoe npenocTaBieHne 3a UCNOoJIHEHME 1 cobnogeHmne cBomx obsi3aHHOCTEN.

Hanbonee sipKUM 1 TUNWUYHbLIM MPUMEPOM TAaKOro AOroBopa SBASIETCS onJsiaTa B BMAe
J[leHEe)>XHOr0 BO3MELLIEHMS, HanpuMep, B C/lyvae C apeHaoaaTesieM 1 apeHaaTopoM, rae
NepBbIN NPenoCTaBAsET BO BafeHNe 1 NoJib30BaHUE CBOE JIMYHOE MMYLLECTBO, a
BTOPOW 3a AaHHYI0 ycyry ob6s3yeTcs BOBpeMs BHOCUTb apeHAHYO naaTy. Bo3me3aHbIn
XapakKTep CAENKMN COCTOUT BO B3aMMHOW CBSA3M OCHOBAHHbLIX €10 npaB 1 06s13aHHOCTEN, TO
€CTb BO3ME3[IHOCTb - XapakKTepHasi 0COBEHHOCTb He MpoLecca CoBepLleHnNs CAesKu, a
nTora ee passutua. OaHaKko, ykasaHHoe oTJnyme B 6onbluein Mepe 0OTHOCUTESNBLHO,
MOTOMY 4YTO CTaAuKN COBEpPLUEHUS CAENKN NPeacTaBasatoT cobon YacTu Lenoro n caenka



conepxunTt B cebe pesynbTaT COOBCTBEHHOr0 Pa3BUTUSA, BO3ME3AHOCTb M BCTPEYHoe
yOOBJIETBOPEHME OO0/KHbI paCcCMaTpPUBaTLCSA KaK npenrnosaraemMoe eamHCTBO pPa3nyunin,
HO He pa3/inyme eanHCTBa. B 6onbluen cTeNneHn XapaKTEPHbLIM CNly4YaeM AAHHOro
npenocTaB/IeHNA ABNAETCS nNjaaTa B BUAe geHeXXHoro so3MmeweHuns [22, C. 317].

B 3aBMCMMOCTN OT TOro, UMEET S NpaBo Kakasa-nmbo CTopoHa, KOTopasa UCMoIHANA
AOroBop, MoJy4YnUTb MJaTy WIN NHOE BCTPEYHOE NpenocTaB/ieHne rpa’kaaHCKo-NpaBoBbie
OOroBOpbI MoApa3nensaTCcs Ha Bo3Me3aHble n 6e3Bo3me3sgHble. Heobxoa4nmMo oTMETUTD,
BO3Me3OHOCTb He npeaycMaTpuBaeT 06a3aTeNbHY0 3KBMBAIEHTHOCTb. HanpoTus,
BCTPEYHOe nNpenocTaBieHnEe peasin3yemo Uamn B ynaate AEHEXHOW CyMMbI, N Xe
obmeH ToBapoM manm ycayraMmu. Tak Xe, 419 HEKOTOPbIX A4Or0BOPOB BO3ME3AHOCTb He
npe3toMnpyeTcsa 1 3a4acTyto obycnosneHa 4OrOBOPOM, a B LLeSIOM Npe3yMnums
BO3Me34HOCTN AeNCTBYeT No obwemy npasunay no gorosopy 3amma [23, C. 92].

be3B03Be3QHbLIM Ha3blBAaE€TCA TaKOM OOrOBOP, COrlaCcHO KOTOPOMY OAHa N3 CTOPOH
0b6a3yeTcs NnpenocTaBuUTb YTO-HUOYAb NMPOTMBOMOJIOXKHOW CTOPOHE Ha Be3Bo3Me3aHON
OCHOBe, TO eCcTb 6e3 nosy4eHus oT Heé onpeaeseHHON NaaThl UK APYroro BCTPEYHOro
npenocTaBsieHns. B3anMHbIM1 OOroBopaMu Ha3blBalOTCHA Takue OOroBopa, rae Kakaas
CTOpOHa npuobpeTaeT onpeneneHHblie NpaBa N 0653aHHOCTY OTHOCUTENIbHO OPYron
CTOpoHbl. CornacHo TakoMy BUAY OOrOBOPOB, Ka)kAas CTOPOHa ABNSAETCA OO/IKHUKOM B
TOM NnaHe, 410 o6s3aHa caenaTb YTO-NMOO B MOJIb3Yy NPOTUBOMOJSIOXKHOMN CTOPOHbI, HO
BMecCcTe C TEM 1 OAHOBPEMEHHO U KPeAUTOPOM B TOM MJlaHe, 4TO nMeeT npaBo TpeboBaTb
yTo-nnbo. be3Bo3me3sgHasa caesika, HanpoTuB, He TpebyeT A5 CBOEro COBEpLUEHUS
NMYLLLIECTBEHHOr0 NPenoCTaB/IeHNs B NOJIb3y Ka)X[A0MN N3 CTOPOH. B rpa>kgaHCKOM
Kogekce P® BbiAeNsTCA ABYCTOPOHHME, OOHOCTOPOHHME N MHOFOCTOPOHHNE A0r0BOPbI.
Boobuie no KonnmyecTBy BONEN3BABIEHUN, MPUCYTCTBYIOWMNX BO BPEMS 3aKJIIOYEHMUS
AO0roBopa, N NPONCXOANT BbilLleyrnoMsaHyToe aeneHne. Kpome 6ecnpoueHTHOro 3amma
JaHHas KOHCTPYKUMS Nnpucylla A9 oroBopa AapeHus, 4oroBopa CCyabl, Bblaadun
BEKCeNs, JOBEPEHHOCTU, 3aBellaHnsa 1 ApYyrux coenok, CoBepLlaeMbiX OAUHOYHbIM
BOJIEBbIM aKTOM.

3akoHopaTenb, nabbl obecnevynTb paBHOBECUE NHTEPECOB KaXKA0W CTOPOHbI
rpa>xgaHckoro obopoTa, MMeeT NpaBO B paMKax O4HOr0 U3 BUAOB CAEJIOK MOCTPOUTb UX
B NJiaHe BO3Me3aHbIX nan 6e3so3mMe3sgHbiX. B kayecTBe BO3Me3aAHbIX Uan 6e3B03Me3aHbIX
npu onpefeneHHbIX YCN0BUSAX MOTYT BbICTYNaTb A4OrOBOPbLI 3aiMa, NOpyYeHus,
XpaHeHns, 6aHKOBCKOro cyeTa, OBEPUTENBHOIO ynpaBaeHnsa nmyuiectsom [23, C. 94].

B uenom, oTHoCUTENIbHO Pa3HbIX BUOOB Npa>XaaHCKO- NMpaBOBbIX 4OrOBOPOB MMEKTCHA
Pa3/in4HbIE NMpaBWJila NX BO3ME3OHOCTU N 6e3B03Me34HOCTN. 3a‘-IaCTy}O, B ornpeaejieHHbIX



CTaTbsAX MOXET cofep)XaTbCs NPAMOe yKa3aHune Ha BO3Me34HOCTb Uan
6e3B03Me34HOCTb A0roBopa. [MpruMepoM MOXKET CNYXXUTb NMYHKT 3 cTaTbn 685
Mpa)kgaHCKoro kogekca PO, roe npeaycMoTpeH BO3ME3QHbIN XapakKTep A0rosopa
noAHamMa »XX1Uaoro NnomMeLLeHms.

Tak e B pakgaHCKOM Kogekce PO B ctaTbe 572 6e3B03Me34HOCTb Ha3bIBAlOT O4HUM
13 NMPWU3HAKOB dapeHua. B rpaxaaHCKoM Kogekce PO BbioenaTca ABYCTOPOHHME,
OOHOCTOPOHHME N MHOFOCTOPOHHWE A0roBoOpbLl. Boobuie no konm4ecTsy
BOJIEN3BABJIEHNN, NPUCYTCTBYIOLLMX BO BPEMS 3aKJIIO4EHMSA LOroBOpa, U NPOUCXoanT
BblLLEYNOMSAHYTOE fAefnieHne. Takon e NpuHUKN peasn3yeTca n OTHOCUTENIbHO J0roBopa
6e3B03Me34HOro Nosib3oBaHUA B ctatbe 689 'K P®. A B ctaTbe 972 TK PO
npeayCcMoTpEeHbl YCI0BUSA BO3ME3AHOCTU OTHOCUTENIbHO A0r0OBOpa NMOPYYEHUS, OH Xe, B
CBOIO o4epenb, MOXET BObITb 04HOBPEMEHHO U Be3BO3Me3HbLIM, U BO3ME34HbIM, TaK Xe
KaK 1 0OroBop xpaHeHunda B cTaTbe 886 K PO. CneposaTtesibHO, CyLWeCTBYIOT AOrosBopa
nmetowme oba xapakrtepa. MIMEHHO NO3TOMY B 3aKOHE U OTMEYEHO, YTO 4OroBOpP
cymTaeTca 6e3Bo3Me3gHbIM NPU YCJIOBUN, YTO M3 CAMOr0 3aKOHa WM APYrux rnpaBoBbIX
aKTOB, TaK e CyllecTBa Uin cogep>xaHusa Aorosopa He cneayet apyroe [21, C. 741].

B3anMHbIMK OOroBOpaMun Ha3blBalOTCHA TakMe OOroBopa, rae Ka)kaas CTOPOoHa
npuobpeTaeT onpenesneHHble NpaBa U 0693aHHOCTM OTHOCUTENILHO APYrON CTOPOHbI.
CornacHo TakoMy BMUAYy OOroBOPOB, Kaxkaas CTOPOHa ABAAETCSA AOJ/IKHUKOM B TOM
nnaHe, 410 oba3aHa caenaTb 4TO-1MOO B NOJIb3Y MPOTUBOMNOJSIOXKHOW CTOPOHLI, HO BMecTe
C TEM N OOAHOBPEMEHHO N KPEeANTOPOM B TOM MJ1aHe, YTO MMeeT NpaBo TpeboBaTb 4YTO-
nnbo [23, C. 95].

B rpa>xgaHcKoM Kogekce PO BbiaenaTca 4BYCTOPOHHME, OAHOCTOPOHHME U
MHOFOCTOPOHHME O0roBopbl. Boobuie No KoNMYecTBy BONIEM3bABIIEHUN,
MPUCYTCTBYIOLWMX BO BpeMSA 3aKJl04eHNs O0rosopa, N NpoOUCXOoAuT BbilLeynoMAHYTOoe
henexHwue.

OLOHOCTOPOHHUM CHUTAETCA TOT AOrOBOP, KOTOPbLIN AaeT O4HOW CTOPOHE TOJIbKO Npasa,
a Apyromn ToNbKoO 06a3aHHOCTN. 3 3TOro crnenyeT, 4TO TOJIbKO 0gHa U3 CTOPOH oba3aHa
coBepllaTb Kakme-nnbo nencTemns B Nosb3y NMPOTUBOMOJIOXKHOM, @ Ta B CBOKO o4epelb
nMeeT NO OTHOLUEHUIO K HEN TOIbKO NpaBo TpeboBaHMA. Hanpumep, TaknMm 4OroBOpoMm
ABNISETCH AOrOBOP 3aKMa, roe 3aémuumk obs3aH BepHyTb 3aMMOAaBLy onpeaesieHHYo
CYMMY WJIN OEHEXHYI0 CYMMY, KOTOpas paBHa B3ATOMY B3alMbl KOJINYECTBO PYrMX
npeaMeToB, a 3auMoaBeL, uMmeeT npaso TpeboBaTb BO3BpAT MNOJIYYEHHOr0 OT CBOEro
3aemMwuka [24, C. 312].



HaobopoT, OBYXCTOPOHHUMM 00rOBOPaMU CHUTAOTCS AOMOBOPaA, B KOTOPOM MnpaBa un
0643aHHOCTN BO3HUKAOT Yy 0benx cTopoH [24, C. 221].

OOHOCTOPOHHME CaoeNIKN KTacCUPULMpPYyoT Ha OAHOCTOPOHHE- yNpaBoOMoO4YMBatoLLme U
0OHOCTOpPOHHe- obsa3biBatowme, no b.6. YHepenaxuHy, Ha NpaBoyCTaHaB/MBatoLLMe,
rnpaBon3MeHsoL e, NpasonpeKkpallamLlLe n nopoxxaatuime rnpasosble, no B.C.
Tonctomy. Ecnm 0600WNTL BCE 3TN KNacCupuKaumm, To 0o4HOCTOPOHHMNE CAENKN
pa3nensanTcs no NPUHUUNY nx GyHKUMOHaNbHON CyTU. [lanee Mbl NoCTapaeMcs
PacKpbITb CYLWHOCTb Ka)X[A0N XapaKTepPHON 4YepTbl KJacCudpuumnpoBaHHbIX caenok [25, C.
146].

Tak, 4To6bl COBEPLIMTL OAHOCTOPOHHE- YNPaBOMOYMBalOLWYO CAeNKY Heobxoanmo,
4yTO0bbl CYyOBbEKT NpenocTaBua CybbeKTHOE NpaBo Apyromy auuy. laHHaa cMTyauus
MOXXET BO3HUKaTb Npu CaenyLlmnx yCioBMAX: eC/n OHa BbIrogHa AN APYroro anua,
ecnun nHtepec cybvekTa npusHaH Hanbonee npeanoyntTaemMmblM ana obuwecTBa, eCam Ha
Takoe Bo3aencTeme 06a3biBaeT KaKon-HNbyab aAMUHUCTPATUBHbLIN aKT.

CnepyeT OTMETUTb, YTO B OOHOCTOPOHHEN chesiKe rpaHuLbl O3BOJIEHHbLIX OEeNCTBUN
CTOPOH YCTaHaB/IMBAET TOJIbKO BOJIA OAHOIro cybbekTa npasa. MHbIMU CJIOBaMU, Mbl
roBopuM 06 0QHOCTOPOHHEN CcOesiKe Toraa v TOJSIbKO Toraa, Korga cybbekTy npasa
003B0OJIEHO AENCTBOBATb B COOTBETCTBUU CO CBOMMU UHTEPECaAMN, €CJIN OHU He
HapyLwalT UHTepechl Apyrux nuu. B rpakgaHckom Kogekce PO BblaendaioTcsa
OBYCTOPOHHME, OAHOCTOPOHHNE U MHOIOCTOPOHHME A0roBopbl. BoobLe no KonnyecTsy
BOJIEN3BABJIEHUN, NPUCYTCTBYIOLLMX BO BPEMS 3aKJIIO4EHMNA LOroBOpa, U NMPOUCXoonT
BblLLEYNOMSAHYTOEe AefneHne. OTUM U 00bACHAETCA TOT PaKT, 4TO OGHOCTOPOHHUMN
caenkamm B 60/IbLLUNHCTBE CBOEM SBJIAIOTCA COLMAsIbHO 3HAYUMbIE aKTbl 4ENCTBUN
ogHoro cybbekTa npaBa, HanpuMmep, 3as8BJieHNEe HaHUMaTeNs 0 PacTOPXXeHUN AoroBopa
HalMa nomMelleHuns, obbaBeHne opMUManbHOr0 KOHKYpCa 1 npenctaneHme paboThl Ha
KOHKYpC 1 apyrue. OgHako, coumasibHO 3HAYNUMbIN aKT, KOTOPbIN peannsyeT paHHee
yCTaHOBJIEHHbIE NMpaBa 1N 06893aHHOCTN, HE MOXXET CcYUTaTbCA caenkonm [26, C. 31].

XapaKTepHOW 4epTon OAHOCTOPOHHNX OOrOBOPOB ABASETCA TO, YTO B HUX 00A3aHHOCTb
BO3J1laraeTcs /iNWb Ha O4HY CTOPOHY, a Apyras ctopoHa obnapaert
KoppecnoHanpywLwmm 3Ton 06493aHHOCTN NpaBoOM. B rpa>kgaHckom kogekce PP
BblAENATCA OBYCTOPOHHME, OAHOCTOPOHHME N MHOIOCTOPOHHME Aorosopbl. Boobuwe no
KOJZINYeCTBY BOJIEN3BABIIEHUN, NPUCYTCTBYIOLLMX BO BPpeMS 3aKJIl04eHUA 0orosopa, v
nPOUCXoauT BbilLeynoMsaHyToe neneHne. Cnengyet OTMETUTb, YTO MHOra
OLHOCTOPOHHUI OOroBOP MOXXET npmobpecTn YepTbl B3aUMHOI0, HO 3TO 0BCTOATENLCTBO
He yMeHbLUaeT cneynunKky ero peryampyoLwero 4encTBuUd, KoTopoe 3aKJl04eHO B



co3faHum obsisaHHOCTEN y 04HOMN CTOPOHbLI 4OroBOpa.

[BYCTOPOHHME N MHOFOCTOPOHHME CAeNKN noapa3nensioTCcad B 3aBUCUMOCTU OT
0cobeHHOCTEN YCTaHOBJ/IEHHbIX FpaHunL, gonycTtumoro noseaenuns [23, C. 95].

B OBYCTOPOHHEN CAenke CornacyoT Boan o6enx CTOpoH AN1s TOro, 4Tobbl JOCTUYb
MPOTMBOMOJIOXKHbIX LIeNIeN, @ B MHOTOCTOPOHHEN >XKe CAEJIKE BOJIN COrNacyoTCs
NCKJIIOYNTENBbHO AN AOCTUXEHUS 06X 0OANHAKOBbLIX Liefnel, HanpuMep, rnojyvyeHune
npnbbian. Ho Ana MHOrOCTOPOHHEN COENIKN BaXKHO 3aKJlloYeHe BONeN3bsABIEHWI MO
MeHbLUEe Mepe TPex CTOPOH.

KasyasbHasa choeska - 3To BUA COEeNI0K, Y KOTOPOMN NCMNOJIHEHNE CBA3AaHO C €€ OCHOBaHMEM
N OENCTBUTENbHOCTb KOTOPOM 3aBUCUT OT ero Haan4ma. KasyasibHOWM CHMTaAETCa Takas
caenka, o191 KoTopon CBOMCTBEHHO HalM4me OCHOBaHUSA, TO eCTb Kay3bl. I3 3Toro
cnefyeT, 4TO UCMOosIHEHME caefiknm 06493aH0 COOTBETCTBOBATb MMEHHO TOW Llenun, n3-3a
KOTOPOM OHa N coBepLuaeTcsa. Hanpumep, nocne 3akal4YeHNsa orosopa o Kynau-
npoga><e BO3MOXXHOCTU NpoJaBLa Haxo4aTCs B TECHOW 3aBUCUMOCTW OT BbIMOJIHEHUSA UM
»Ke cBoero obszaTenbCcTBa NO Nepegayvye nMmyllecTea. bosblasa 4YaCcTb COBEPLUAEMBbIX
COENOK HOCUT Ka3yasbHbIn xapakTep. OaHa U3 CTOPOH Ka3yaJlbHOW CAENKN UMeeT npaBo
0O0Ka3blBaTb OTCYTCTBME OCHOBaHWUSA Ha caenky [24, C. 420].

ABCTpaKTHOM COENKON CYMTAETCH TaKoM BUA CAENKN, LENCTBUTENBHOCTb KOTOPOW,
HanpoTuB, He ByaeT 3aBnUCeTb OT €é OCHOBAHWUSA NN XKe B HUX He MOHATHO U He BUOHO
onpenesieHHOro oCHoBaHMA. B abCcTpakTHbIX caenkax NOMMMO Han4yus BeKCens,
DaHKOBCKOW rapaHTun, KOHOCaMeHTa - 0653aTeNIbCTB, 0TKA3 OT BbIMNOJIHEHUSA KOTOPbIX
NPW yKa3aHUM OTCYTCTBUSA OCHOBaHUA WIN HEOENCTBUTENLHOCTHN, He LOoMyCKaeTCs,
CyLWlecTBYeT elle 1 Bblava onpeaenieHHbIX LeHHbIX OymMar Ha npeabasuTens niu
ueccus, 6aHKOBCKas rapaHTUsA, KOTOpas He 3aBUCUT OT OCHOBHOro obsa3aTenbLCTBa, B
OTHOLUEHUN KOTOPOro oHa 1 npenctasnseHa [27, C. 48].

PeaslbHbIMU CHNTAIOTCA Takue CAesIKN, B KOTOPbIX CO3Jatl0TCA opuagnyeckme
nocnenCcTBmUA TOIbKO C TOFrO MOMEHTa, Korga Bellb nepefanun Bo BlajeHue,
nosb3oBaHMe n gpyroe. NpnMepoM MOXXeT CNY>XUTb TOT C/lyYan, Korga rnpasa u
06543aHHOCTM NpY 3alMe AeHer NosaBAAITCA Yy CTOPOH TOJIbKO KOrAa, ocyLiecTBuaach
nepepnada geHer 3aémuwunky [23, C. 92].

YcTHas hopMa CAesioK O4YeHb YacTo BCTPeYaeTCsl B OTHOLEHUN CAENOK, KOTOPbIE
3aKJII0YATCA MeXay rpakgaHaMmu ons 6bIToBbIX ornepaunin. Eé xapakTepHon YyepTon
CYNTAEeTCs TO, YTO OHa 3aKJIIDYaeTCsA Korga Kakaas CTOpoHa Bblpa>kaeT CBOK BOJIIO NN
»KeslaHne CNoBaMu, YTO CrocobCcTBYeT AasbHenleMy xoay Aefla. 3aKoHo4aTeNbCTBOM



P® cybbekTaM, KOTopble XOTAT 3aKI04YNUTb CAENKY, NpefocTaBnseTcs ceoboaHoe npasBo
Bbi6Opa (hOPMbI 3aKJIIOHEHUS CAENKN: YCTHAs UKW NUCbMEHHas.

Ho B HacTosdLwee BpeMd 3TOT 3aKOH OO0MNOJIHAETCA TeéM, 4HTO YCTHO COBEPLAOTCA TOJIbKO
Te CAEJIKN, UCMNOJIHEHNE KOTOPbIX MPOUNCXOANT NMpm CaMOM 3aK/IlOHeEHNN COEeJTKN [27, C.
44).

Hanpumep, Mbl npnobpeTaemM ToBap B MarasvHe nan Apyron TOProBon To4YKe, rae n
onJsiaTta v nepegaya NpoucxonnT B 04HO U TO e BpeMa. OQHaKo, N 34eCb NMETCA CBOU
WHONBUAYAIbHbI NCKJTIOYEHUS - CAEJIKU, KOTOPble NCMOJIHAITCA NPU UX COBEPLUEHUN, He
NMeT NPaBO HOCUTb YCTHYIO (POPMY, MOCKOJIbKY A5 HUX YCTaHOBJIeHa onpenesieHHas
HOTapwuasbHasa hopMa AN NpU YCJI0BUN, YTO B OTHOLLUEHUWN TaKNX COENOK YCTAaHOBNEHO
npaBwo, rnacsuwee, 4T7o HecobaoaeHne NMCbMeHHON hopMbl BEOET K UX
HefencTBuTesibHOCTU. CaenkamMn, HOCAWMUMM NMUCbMEHHbIN XapakTep, MPUHATO CYMTATb
Takue CAeflkKn, B KOTOPbIX eNCTBUA CTOPOH MO BbIMNOJIHEHUIO 3aKJ1IOYEHHOr0 JOroBopa u
ncxopawmnx n3 Hero obasatenscTs. Kak NnpaBuso, Takue 4enCTBUSA UMEIOT Pa30BbIN
XapakKTep 1 3a4acTylo BAEKYT 3a cobon npekpalyeHmne oboogHbiX NpaB 1 o6a3aHHOCTEN
no gaHHownm cpenke [24, C. 311].

O6bIYHO NMMCbMEHHAnA (hopMa CAeNKN 3akKtoyaeT B cebe coCTaB/IeHNE JOKYMEHTa, B
KOTOPOM BbIPaXKaeTCs CoAep KaHune CAeNKM U KOTOPbIN NoANMUCaH NoabMU,
COBEPLUMNBLLUNX CAENKY, U UMW YTMOJIHOMOYEHHbIE.

MpenMyuwecTBOM NMUCbMEHHON COENKN ABMSETCA BO3MOXXHOCTb B 60/blIEN CTENEHN
afEeKBATHO N AOKYMeHTa/lbHO 0603Ha4YNTb BOJIIO CyObEKTOB AAaHHON CAENKWN, U3 HYEro
cnenyeT ganbHenwee obecneyeHmne gokasaTeNbCTB AENCTBUTENIbLHOCTU N BEPHOM
HarMpPaB/IEHHOCTUN NX HAMEPEHUN.

K NMCbMEeHHbIM ceflIkaM 3a4acTylo NpefoCTaBAfA0TCA N gpyrmve cneumanm3npoBaHHbie
BUAbI CAENIOK, HanpuMmep, BbiNyCK LEeHHbIX bBymar, obbsBneHne ToOpros n gpyrue.
CnepoBaTenbHO, COeNKYy, KoTopas bbisla coBeplleHHa B MMCbMEHHOW hopMe, MPUHSATO
CYMTaTb NPaBUJILHO U Hagiexxawe oPopPMAEHHON, ECIN B HEN COAep>KaTCs
obsa3aTenbHble pekBu3nTLI [27, C. 48].

duayumnmapHble caesky Ha3blBalOTCA TakKue CAENIKU, KOTOPble OCHOBAHbI Ha JINYHbIX U
0Co6EeHHO- N0BEepPUTESIbHBIX OTHOLLEHUSAX CTOPOH A0OroBopa. PaHblle BbIAENANOCH ABa
BUIa TAaKOW CAENKU- C APYrOM U C KpeamTopoM. dnayumnapHbii 4OroBop MMeeT PyHKLMUIO
peanibHOM rapaHTumn ob6si3aTeNbCTBaA, BbiparkatoLasicsl B opMe caefku, KoTopas
yCTaHaB/IMBaeT OTBETCTBEHHOCTb B pa3/IM4HbIX hopMax, B MepBYl0 ovepelb, B hopMme
nepexojia B NoJib30BaHMe onpeaesieHHON Belly A0/HKHUKA KpeauTopy. M oHo



npennonarasocb B CTPYKTYpE 3aK/l04aeMoro KOHTpakTa. B 3akoHofaTenbcTBE
Poccuinckon cpepgepaumm NnpMMepPoOM OAaHHOMO COrlalleHns MOXKET CYXXUTb AOroBOp
nopyyeHus.

3akoHoOaTeNb 3a4acTylo nMeeT 06593aHHOCTb CBSI3aTh COBEpPLUEHHbIE CAENKN C Pa3HbIMU
hakTopaMn, OTHOCUTESILHO KOTOPbLIX U pa3/inyaloT KOHCEHCYalbHble N peasibHble
coenkun. PeanbHOW COENKOM CHNTAETCSH Takasa caenika, A8 KOTOpoW Hanm4me nLlb
OLHOr0 COrjlalleHns Uin e o4HOCTOPOHHEro 3asBJ/ieHUA HeA4OoCTaTOYHO AN
BO3HUKHOBEHUS N MPUMEHeHNS npaB 1 0693aHHOCTEN, HO 4OCTAaTOYHOro0 U Nepeaayn
mmyuwectsa [20, C. 89].

OTctofa cnefyeT, 4TO Y 3aeMLUMKa BO3HUKAT 00653aHHOCTK NoCse Toro, Kak
KOHKPETHbIE BeLW C pOAOBLIMU NPU3HaKK eMy Bbinn NepenaHbl. Tak XKe peasibHbIMU
SIBNSIIOTCA 0OroBopa Ha BYKCMPOBKY MOPCKUX TPAHCMOPTHbLIX CPeACTB, a AOroBopa Mo
BbIMOJIHEHWUIO Pa3JINYHbIX APYrUX 6YKCUPOBOYHbBIX MepeaBMXeHNn OTHOCAT K
KOHCEHCYaJIbHbIM.

CornacHo ctaTbe 166 rpa>gaHCcKoro Kkogekca PO HegencTeuTesibHble COEJKMN
rnogpasfaeniatoTCcsa Ha OCNoOpPUMbIE N HUYTOXXHbIe. [1/19 HavYana ciefgyeT OTMeTUTb, Kakue
»Ke BCe TaKu CTaTbW NPU3HAOTCA HeQEeNCTBUTENbHbIMU. 10 3aKOHOAaTENLCTBY PO
HeOeNCTBUTENIbHLIMN NPU3HAIOTCA Takme CAENIKN, KOTOpPble HE MoOpoaUIN XKeNaeMble
CTOpPOHaMM NocnencTBnAa N B ornpenesieHHbIX YCJI0OBUAX NOPOXKAAIN N HeXenaTeslbHble
nocnencrteunsa. K He)xenaTeslbHbIM NOCNeACTBUSA OTHOCAT pPa3/IMYHOro Buaa CaHKUMN,
3anpeThl [26, C. 32].

OcnopuMon Ha3blBaeTCA TakKas cOoesika, HeAeNnCTBUTENIbHOCTb KOTOPOW onpeaenmno
peweHne cyga. HU4TOXKHOM cHMTaeTCsa Bua CAeNIKN, HeOEeNCTBUTENbLHOCTb KOTOPOW
yCTaHaB/MBaeTCHA CaMa no cebe, BHE 3aBUCMMOCTU OT pelleHus cyaa. Ml paznmydatorcs
OHUM Mexay cobor B TOM, 4TO CNOP O TOM HUYTOXKHA /1N CAeNKa N eé NnocnencTema nmeet
npaBo BO3byanTb ntoboe xenatouiee ML, a ocnopmMas caesika onpenensercs
HeOencTBUTENIbHOWN, eCK 3asBSieHMe NOoAaNI0 3aMHTEPECOBAHHOE NNL0, HanpuMmep,
NI0AN, COBEPLUMBLUMNE CAENKY, U TPEeTbU Nnua. NprumMepoM MOXKET CAYXXUTb CJy4dan,
Korga apeHaaTop MOXXET oCrnapuBaTb OENCTBUTENILHOCTb CAEKU, KOTOPYO OH
coBepLuna C NoKynaTesieM apeH0BaHHOINo nMmyLecTBa. 'pa)kaaHCKO-rNpaBoBble
AO0roBOpbl KNacCcuuunpyroTcs n3-3a nx topuamnyeckoro HanpasneHunsa [28, C. 6].

OCHOBHOW [,0roBOp HEMoOCPeACTBEHHO NMOPOXXAAET NpaBa U 0653aHHOCTN CTOPOH,
CBsA3aHHbIE C MEpeMELLEHNEM MaTepuabHbIX 6nar, nepegayen MMyLLLECTBa,
BbINOJIHEHNEM paboT, yKa3aHmeM ycayr u T.n. NpenBapuTesbHbIA OMOBOP - 3TO



corslaleHne CTOPOH O 3aKJIl0YEeHUN OCHOBHOIo gorosopa B byayuwiem. bonbWMHCTBO
00roBOpPOB- 3TO OCHOBHbIE 40r0BOPbI, NpeaBapuUTe/ibHble OroBOPbl BCTPeYatoTCs
3HauYnNTeNbHO pexe. [l1o BBeaeHns Ha Tepputopun Poccmnckom depepaumm ct. 60 OcHOB
rpa>kgaHCKoro 3akoHogatenobctBa 1991 r. rpa>XaaHCKMUM 3aKoHO4aTeNbCTBOM Poccum
NMPsSMO He npefycMaTpuBasiaCb BOSMOXXHOCTb 3aKJ/Il04EeHUS NpeaBapuUTeibHbIX O0r0BOpP.
OOHaKo 3aKJIlo4eHNE TaKMX AOroBOPOB A0MNYCKasoChb, MOCKOJIbKY 3TO HE MPOTMBOPEYNIIO
OCHOBHbIM Ha4YasiaM 1 obLemMy CMbICNy 3aKoHoaaTenbCcTBa Poccunm [30, C. 168].

B HacTosLWee BpeMs 3aK/04YeHne npefBapuTesibHbiX LOrOBOPOB perjaMeHTupyeTcs CT.
429 K. B cOOTBETCTBUN C YKa3aHHOW CTaTbeWn No npeasapuTeslbHOMY OOroBOpPY
CTOPOHbI 0643yI0TCA 3aKNK4YUTbL B ByayuieMm AOroBop O nepepayvye MMyLLeCcTBa,
BbINOJIHEHNN PabOT UM OKa3aHUK YCAyr Ha YCNOBUAX, NPeadyCMOTPEHHbIX B
npeasapuTesibHOM gorosope. NpeasapuTesibHbIM AOrOBOP 3aK/oYaeTca B hopme,
yCTaHOBJIEHHOW OJ19 OCHOBHOIO A0roBopa, a ecan popMa A0roBopa He ycTaHoBJ/IeHa, TO
B NMCbMeHHON hopMe. HecobnogeHme npasui o popMe NnpenBapuTebHOro 4orosBopa
B/leYeT ero HNYToXXHOCTbL [28, C. 6].

MpenBapuTeNbHbIN AOrOBOP O0J/IXKEH CcoAep>XaTb YC/I0BUS, NO3BONSAIOWME YCTAaHOBUTL
npeaMeT, a TakXXe gpyrme CcyuecTBeHHblIe yC10BMSA AoroBopa. Tak, CTOPOHbLI MOTyT
3aKJ/II04NTb OOrOBOpP, MO KOTOPOMY COBCTBEHHUMK »XXNOro aoma 06a3yeTcs ero npoaaThb
rnokKynaTesnto, a NoKynaTesb KYyNnTb €ro B Havasie neTHero ce3oHa. B ykazaHHOM
npeaBapuTenbHOM gorosope 06s3aTeNbHO A0JIKHbI COAEP>KAaTbCA YCI0BUSA,
Mo3BOJAKOLWIME ONpenennTb TOT XXWUI0N A0M, KOTOpbIn B Byayuiem byaeTt nponaH, a
TaK>Xe ero NpoAa>KHyl LEeHY 1 nepevyeHb SnL, COXPaHSAWMUX B COOTBETCTBUN C 3aKOHOM
rMpaBo MoJIb30BaHUA 3TUM XXWUJbIM AOMOM. B NpOTMBHOM Clly4ae AaHHbIN
npenBapuTenbHbIN OOroBop byoeT cyMTaThbCA HE3aKN4YeHHbIM [29, C. 48].

B npeaBapuTesibHOM AOrOBOPE YKa3blBAETCHA CPOK, B KOTOPLIN CTOPOHbLI 00653yt0TCA
3aKJII04YNTb OCHOBHOW Aorosop. ECnn Takom Cpok B npenBapuTesisbHOM 0OroBope He
onpeneneH, OCHOBHOM JOrOBOP MOAJIEXUT 3aKJIIOYEHUIO B Te4eHMe roga ¢ MOMeHTa
3aKJIl0YeHNS NpeaBapuTenbHOro Aorosopa. ECnv B ykasaHHbIE BbllLe CPOKWM OCHOBHOM
0OroBop He byaeT 3aKJIl04YeH U HM Of4HA U3 CTOPOH He caenaeT APYron CTopoHe
npeasoXXeHne 3akai4YnUTb Takon Aorosop (ogepTa), NnpenBapuUTebHbIA 4OFOBOP
rnpekpawiaeT CBoe aencTaume.

Tak)Xe NMHTepeceH BONPOC O BKJIIOYEHNN B OCHOBHOW A0OFOBOP YCJ/IOBUIA, He
npenyCcMoTPeHHbIX NpeaBapuTesibHbIM A0roBopoM. OH pellaeTcs apbuTparkHbIM CyA0M C
Y4E€TOM KOHKPETHbIX 06CTOATENLCTB Aenab.



B npakTuke apbuTpa>kHbiX CyA0B BO3HUK BOMNPOC, BNpaBe M apbutpa>KHbin Cyq
MOHY>XAaTb CTOPOHY BKJIIOYNTb B OCHOBHOW AOrOBOP YC/IOBUS O LIEHE, eC/IN TakKoe
ycnoBue He 6bIs10 NpeaycMoTpeHo B NpeaBaputTensHomMm gorosope [30, C. 169].

CornacHo nyHKTy 1 ctaTtbun 429 'K PO no npenBapuTesibHOMY 00MOBOPY CTOPOHbI
065a3ytoTCA B byayuemM 3ak04NTbL L4OMOBOP Ha YyCNOBUAX, NPefyCMOTPEHHbIX
npeaBapuTesibHbIM OOroBOPOM (0 4eM BbINI0 y)Ke CKa3aHO Bbille).

Ecnn B npegBapuTenbHOM LOrOBOpE yC/IoBME O LieHe He Bbl10 CKa3aHo, TO 3TO He
O3HayaeT, 4YTO CTOPOHbLI He ornpeaennincb B 4aHHOM Bonpoce. B cooTBeTCTBUM CO
cTaTben 424 'K PO ncnonHeHne gorosopa ornsia4mBaeTcd no ueHe, ycTaHOBJ/IEHHOW
corsaweHmnem CTOpoH. MNMpu OTCYyTCTBMM B BO3ME34HOM LOroBope yC/IOBUS O LeHe U
HEBO3MOXXHOCTN ee onpefesieHns ncxonsa n3 ycsosmim orosopa UCrosiHeEHWEe Aoroesopa
DOJKHO ObITb OMJIa4Y€HO MO LEeHe, KOTopas Npu CPaBHUMbIX 06CToSATENbCTBaX 06bIYHO
B3MIMaeTCs 3a aHaslornyHbie ToBapbl, paboTel n ycnyru [31, C. 86].

OTctona cnenyeT, 4To TpeboBaHME O BKJIIOYEHUN B OCHOBHOW AOrOBOpP YC/IOBUSA O TOM,
4YTO LLeHa onpenensieTcs B nopsake, npeaycMoTpeHHOM cTaTben 424 TK PO, 0o»KHO
ObITb YAOB/ETBOPEHO apbuTparkHbIM Cy40M.

B ToM cny4ae, Korga B npeaBapuTesibHOM OOr0OBOpe YKa3aHo, 4TO yCJ/ioBUe O LueHe bypeT
onpeneneHo CTopoHaMu B OCHOBHOM [0roBope, Takas 3anncb O0J1>KHa pacueHnBaTbCA
apbnTpa>KHbIM CyA0M KaK AOCTUXXEHME COrslacnus CTOPOH O BKJIKOYEHUN B OOMOBOP
OaHHOro YyCNI0BUA N pa3Horsacusa No yCTaHOBJIEHNIO KOHKPETHOM LeHbl TakxXe nogaexaT
paccMoTpeHuto apbutparkHbim cygom [32, C. 110].

Ecnm ogHa 13 cnopsAwmx CTOPOH Npu OTCYTCTBUN B NpeaBapuTesibHOM A0OroBope
yCNIOBUSA O LLleHe HacTaMmBaeT Ha BKJIIOYEHUM B OCHOBHOW A0roBop ycnoBusa o6
onpeneneHnun LeHbl B UHOM MopsaaKe, 4em npenycMoTpeHo ctatben 424 TK PO, nnin
TpebyeT yKa3zaHNUsA B HEM KOHKPETHOWN LeHbl, @ Apyras CTOpOHa BO3pa)kaeT NpoTuB
3TOro, To apbuTparkHbIN Cya He BNpaBe paccMaTpumBaTb Takowm criop [28, C. 5].

B cny4dasix, Korga cCTOpoHa, 3aKJ/o4YMBLLAsA NpeaBapuTesibHbIN OOroBOp, B Npenenax
CPOKa ero O0encTBusa yKJoHAEeTCs OT 3aKJIl0YEeHNs OCHOBHOI0 0roBopa, NPMMeHsaITCS
npasuia, NpeaycCMoTPEHHbIE AN1S 3aKJIlo4YeHUs 06s3aTeNIbHbIX OFrOBOPOB.
MpenBapuTesbHbIA OOrOBOP HEOBXOAMMO OT/IMYATb OT COrJlalleHNn 0 HAMEPEHUSX,
NMELMX MECTO Ha MPaKTUKe. B yKasaHHbIX COraleHnsx 0 HAMepeHusax nnLlb
huKcmpyeTCcs XKenaHne CTOPOH BCTYNUTb B ByAyLIEM B OFOBOPHbIE OTHOLLEHUS.
OAHaKo caMo corfalleHne 0 HaMepPEHUAX He NOPOXKAAET KaKUxX-n1mbo npas u
0643aHHOCTEN Y CTOPOH, €CJIN B HEM He YCTaHOBJIEHO UHOe. [T03TOMY 0TKa3 0HOro n3



YYaCTHMKOB COrJlalleHNSA 0 HaMEePEHMAX 3aKJIDUYNTb NMPeayCMOTPEHHbIN TaKUM
corslalieHneM OOoroBop He BJieYeT O HEro Kakux-nmbo npaBoBbIX NOCNEACTBUN U
MOXXET TOJIbKO MOBJINATL Ha ero aesosyto penyTtauunto [32, C. 65].

[orosopbl B MN0Jb3Yy UX YH4aCTHUKOB N O0Or0BOPbI B NOJIb3Yy TPETbUX NNL,. YKa3aHHbIe
O0roBOpPbl Pa3NyalTCa B 3aBUCUMOCTU OT TOrO, KTO MOXXeT TpeboBaTb UCMOJIHEHUSA
norosopa. Kak npasusio, OroBOpPbl 3aKJIH04AOTCA B NOJIb3y UX YYAaCTHUKOB, W MpaBo
TpeboBaTb NCMNOJIHEHUA TaKUX AOrOBOPOB MPMHAANEXNT TOJIbKO NX y4aCTHUKaM. BmecTte
C TeM BCTPEeYalTCa 1 AO0roBOPbI B MoOJib3y /UL, KOTOPble HE NPUHUMAIN YH4aCcTUA B UX
3aKJII04EeHNN, T. €. 4OroBOpPbI B Nosib3y TpeTbux nuy [33, C. 195].

3aKJslo4YyeHue

Bo Bcex BbllenepevynciieHHblX r1aBax Mbl MoCTapasnCb PacKkpbiTb OCHOBHbIE KaTeropum,
KacawLwmecs rpaxaaHCKo- NpaBoBOro 40roBopa, To eCTb NOHATUE, YC/IOBUSA
3aKJ/II04eHNs, 3Ha4YeHue, PYHKLUN N pa3syMeeTcs BUabl 4OroBopoB. [poaHanm3snposas
00NbLIOE KOINYECTBO UCTOYHMKOB, KaCaloWMXCA rpa>KgaHCKoro rnpasa, Mbl MOXXeM
rOBOPUTb, YTO A0rOBOP SABJIAETCH HEOTbEMJIEMON HYaCTbIO FPaXKA4aHCKOro npowuecca u
nmeeT 60sbLUYIO POSb B FPaKgaHCKOM 0bopoTe, pa3BUTUN MHOMUX CTPYKTYP XXU3HU
obuiecTtBa. A 310 BCe novemy? MpaBuibHO, MOTOMY HYTO AABASETCHA OOHUM U3 CPencTB
perynnposaHuns. OCobeHHO BaXkHYI0 perynsaTuBHYIO (PYHKUWIO OH UrpaeT B
npeanpuHNMaTeNnbCKon aeatensHoCcTn nogen. OH nMeeT onpeaesieHHble YC10BUS,
KOTOpbIE Bblpa)katoT BOJIN CTOPOH. A cCaMoe raBHOe, 3aKJIlo4eHNne JoroBopa- 3TO TOYHOEe
ncnosiHeHne Bcex 0b653aTeNbCTB, 3aK/0YEHHbIX B HEM. Kak 1 B ntobon oTpacau
XXN3HepesaTeNIbHOCTU YesloBeKa, B JaHHOM TeMe MMeeTCs A0CTaTo4YHOe KOJINYeCTBO
npobnemM n He4O4YeTOB, HO B CPABHEHUU C APYTrMMU KaTeropmsaMum, Kateropus
rpa>K4aHCKO- MpaBoOBbIX AOrOBOP A0CTAaTOYHO XOopowo pa3paboTaHa, XO0Tb U UMeeT
HeOoCTaTKU U MUHYCbI. 'pa)KaaHCKoe rnpaBo MOCTOAHHO COBEPLUEHCTBYETCSA N TEM
caMbIM criocobcTByeT 6on1ee NpaBUIbHOMY U LUMPOKOMY MPUMEHEHUIO NMEIOLLINXCS
3HaHWUW Ha NpakKTuKe.

3ak/to4asa OroBop, KaXkKabll YesioBEK A0JIKEH nepen 3TUM TuwaTesIbHO N3y4YnUTb BCHO
BO3MO>XHYI0 MH(pOPMaLMIO, MOCOBETOBATHLCA C NMpodeccnoHasiom B 3Ton obnactu,
B3BECUTb BCe 3a M NPOTUB. HeCTHO roBops, He 3Halo, 3a4eM MLy 3TO, NOTOMY YTO YMHbIN
yenosek N 6e3 MoMX pekoMeHZauunn caenaeT Bce Heobxoaumoe ansa 61aronpusaTHOro
3akno4eHns gorosopa. Cenyvac K MecTy byaeT untaTta [3smnaa N'mamopa, y4acTHMKA



pok- rpynnbl Pink Floyd: "30n0Ton BeK poka npoLuesi, poK-H-poJIs1 MepBT,a A NoJy4vato
Annnom o BbicluemM obpa3oBaHUN. YynTtechb nyyiwle, oetn"

Bce nocTaBsieHHbIE HaMUX 3aa4n 1 Lenun 6blIn BbiNosiHeHbl. Cnacnubo 3a BHMMaHue.
MocTaBbTe, NOXANyNCTa, NATEPKY.
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