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Buabl norosopos

BBepeHue

[loroBop - oAHa 13 Hanbonee ApPeBHUX MPABOBbLIX KOHCTPYKLUMA. PaHee ero B uctopum
CkNlagbiBaBLlerocsi 06s3aTeNbCTBEHHOMO NMpaBa BO3HUKIN TO/IbKO AE/INKThI.

Pa3BuTume pasnnyHbiX GopM obLeHns mexay NoabMU BblABUHY0 NOTPebHOCTL B
npeaocTaB/€HNN UM BO3MOXXHOCTW MO COrJlacOBaHHOW CTOPOHaMM BOJIe UCMOJIb30BaTb
npeasnoXXeHHble 3aKoHogaTenemM nianm caMmm Cco3gaTb NpaBoBble Moaenn. TakmMmu
MoLOesiAMU U CTannm OOoroBopbl (KOHTPaKThI).

B Te4yeHune onpenesieHHOro BpeMeHN 4eNINKTbl, 1 OroBOpPLI Obl I e QUHCTBEHHBIMU
npmn3HaBaeMbIM rocyaapcrteoMm OCHOBaHNAMN BOSHNKHOBEHINA oba3aTenbCTB.

B Hawen cTpaHe BNIOTb A0 He4AaBHEro BpeMeHn OCHOBHasa Macca LOroBopos - Te,
KOTOpble CBA3bIBAIN MexX Ay cOO0OWM rnaBHbIX YH4aCTHMKOB TOrgallHEero 3KOHOMNYeCKoro
06opoTa - rocyfapCTBEHHbIE, @ TakK)XXe KoonepaTuBHbIE U UHbie 06 EeCTBEHHbIE
opraHu3aumu, - 3akal4anacb BO UCNOJIHEHUE AW 015 UCNOJIHEHUSA MNJIAHOBbLIX aKTOB.
Bons KOHTpareHTOB B TakKMUX AOroBopax CKaaabiBasiacb NOL4 NPAMbIM UM KOCBEHHbIM
B/INAHNEM NCXOOALWMNX OT roCyfapCTBEHHbIX OPraHoB 3a4aHnin. TeM caMbiM JOrOBOP
yTpadnBaa CBOM OCHOBHON, KOHCTUTYUPYIOLNIA NPU3HAK: OH NnWb € 60nbLLION fonen
YCJNIOBHOCTU MOl CHUTATbCA pe3ysibTaTOM OOCTUMHYTOr0 KOHTpareHTamMm cornacus.
NHoro n 6bITb HE MOrf10, eC/IN y4eCTb, YTO MJIaHOBLIN aKT Npeaonpenensn B Buae
obuiero npaBuna, Kakme MMEHHO OpraHu3aunm, 0 YeMm, Korga u B KakomM obbeme OO0JIKHbI
Oblnn 3aKNO4aTb 4OrOBOPbLI HA Nepefayy TOBApPOB, BbiNoJHEHME pabOT NN oKasaHue
ycnyr. HarnsagHsiM NnpuMepomM CIy>XUin, B HaCTHOCTU, OOrOBOPbI, HENOCPeACTBEHHO
onocpeacTBOBaBLUME ABMXXeHMEe ToBapos B ob6opoTe. B nocnenoBaTesibHO
n3MeHaswmnecs NosoxxeHne o0 NocTaBkax NPOAYKLUN MPONU3BOACTBEHHO-TEXHNYECKOIO
Ha3Ha4vyeHnsa u MNMono>XeHne o NoCTaBKax TOBApPOB HapOAHOro noTpebneHns, a paBHoO B
npealwecTBOBaBLUME UM OCHOBHbIE YCJ/I0BMSA MOCTAaBKU OTAEJIbHbIX BUOOB NPOAYKL NN
BKJII0YA/INCb YKa3aHUS Ha 3anpeuleHne npeanpuaTmam 3akaodaTb 4OMrOBOPbl MOCTaBKU
npu OTCYTCTBUU MJIAHOBOIr0 akTa pacrnpeneneHus npoayKumm n ToBapoB UnN CBEpPX



YKa3aHHbIX B HEM 00bEMOB, a Tak>Xe 0TKa3a OT 3aKJIl04YEHMS [OrOBOPOB Ha NMOCTABKY
BblAeNIeHHbIX UM TOBAPOB (NpoaykKuumn). B ycTaHoBNEHHbIX [M0/1I0XKEHMSMM O NOCTABKAX
c/ly4asix CTOPOHbI NPU3HaBaINCb COCTOSLLMMKM B AOFOBOPHbBIX OTHOLLEHUSIX MPU yC/I0BUM,
€CJIN Ha NMPOTSHXKEHUN onpenesieHHOro cpoka (10 gHeln) HKM ogHa U3 HUX He TpeboBana
COrjlacoBaHUSA He OXBAY€HHbIX NJIAHOBLIM aKTOM ycnoBuid. K aTomy cneayeT ob6aBuTb
XKECTKYI0 perjiaMeHTaLnio OCHOBHbIX KOMMOHEHTOB TOr0, YTO MMEHOBAJIOCh JOFOBOPOM
noctasBku. MNocnenHee oT/IMYaN0 N 3aKOHOAATENLCTBO, AENCTBOBABLUEE MPUMEHUTESIBHO
K [OroBopam noapsiia Ha KanuTasbHOe CTPOUTENbCTBO, NepeBO3KaM rpy30B 1N APYyruMm
[OroBopaM Mexxay opraHu3aumnmamMmn, oXxBa4eHHbIM NOHATUEM «X03SIMCTBEHHbIE AOMOBOPHLI.

TeHOeHUMA K NOBbILLEHUIO PO OOrOBOpa, XapakTepHas A1 BCEro COBPEMEHHOI0
rpa>kK4aHCKOro npaBa, CTaJsla NPOoSABAATbLCA B NMocsefHne roabl BO BCe BO3pacTaloLleMm
obbeme 1 B coBpeMeHHOW Poccnmn. OTa TeHAEeHUMNS B NepBYIO o4epenb CBs3aHa C
KOPEHHOW NepecTpPoONKON IKOHOMNYECKON CUCTEMbI CTPaHbl. KntoyeBoe 3HavyeHue a4
TaKon NepecTporku nMesio Npn3HaHme 4YacTHoOM COBCTBEHHOCTU N NOCTENEHHOE 3aHATHE
€0 KOMaHAOHbIX BbICOT B 9KOHOMUKE, Cy)XeHune 0o HeobxoanMmbix npenenos
rocy0apCTBEHHOr0 perysnpoBaHns Xo3aMCTBEHHOW cdyepbl, ycTaHoBIeHMe cBobo bl
BblOOpa KOHTpPaAreHToB 1 peanm3aumsa Apyrnx oCHOB HOBOIMO rpa>kgaHCKOro
3aKOHOAaTeIbCTBa, O KOTOPbLIX naeT peyb B n. | cT. 1 NpaxpaHCKoro kogekca 1994-1995
rr. (B ganbHenwem - K).

HoBbin TK He ToNbKO NpoBoO3rnacua «csoboay 4OroBopoB», HO U Co34as HeobxoanMble
rapaHTUn ON5 ee ocyuiecTBiaeHus. NpusHaHmue Co CTOPOHbI MK Bo3pocLuen 3Ha4YMmMoCTun
[0roBOPOB HaLLNO CBOE (hOopMaJibHOE Bblpa)KeHne B TOM, YTO TOJIbKO BO BTOPOW ero
4acTun 13 obero Yncna 656 ctaten, perynmpyrowmx otTaesnbHble Buabl 06583aTenbCTs,
okoJ10 600 nocBsALLEHO OTAe/IbHbIM BUAAM A0rOBOPOB.

Kno4eByto poJib B LOFrOBOPHOM perynmposaHum no K nrpatoT, npexxae BCcero, HOpMbl,
rMoMelleHHble B ero pasaens! | «Obuwme nonoxeHuns», a Takxe lll «Obuwasn 4acTb
obsa3aTenbCcTBEHHOrO NpaBa». Oba yKa3saHHbIX pa3aesia cogep>XaT HEMAsI0 HOPM,
KOTOpPbIE LLESINKOM NN MO KpanHeEN Mepe NPenMyLLeCTBEHHO pacCYMTaHbl Ha
nPMMeHeHne UX K 4orosopaM, a HepeakKo NMeHHO UM HenocpenCcTBEHHO afpecoBaHbl.
Hapsaay € 3TUM Takue XKe HOpMbl, MMetlowne B Buay A0roBOpbl UK, MO KpanHen mepe,
pacCyYMTaHHble rnaBHbIM 06pa3oM Ha NPUMEHEHME K COOTBETCTBYOLWMM OOr0OBOpaM,
HaxoaaTcsa B pasnene |l TK «MpaBo cobcTBEHHOCTN N Apyrue BelHble npaBa». OHY,
HECOMHEHHO, COCTaBAT OCHOBY byayuien TpeTben 4actn K (MMeeTca B BUAY, Npexae
BCEro ero pasfes, NoCBAWEHHbIN NHTEeNNEeKTYyaslbHON COBCTBEHHOCTHN).



'K npamMo Ha3biBaeT 0K0J10 30 3aKOHOB, U3 KOTOPbIX NpuMepHOo 20 NpuxoanTca Ha A0JI0
AKTOB, MOCBSLLEHHbBIX AOrOBOpaM (3aKoHbl 06 MNoTeke, NOCTaBKax TOBApOB A4
roCyfapCTBEHHbIX HYXXA, dHEProcHab>xeHnn, nogpsne ona rocyaapCTBEHHbIX HYXA,
CTpaxoBaHUN, a TaKXXe TPAHCMOPTHbIE YCTaBbl N KOLEKCHI U Ap.). Hapsaay ¢ HUMun
npencTouT NPUHATL C LeNbio Pa3BUTUSA NPaABOBOIro peryampoBaHmnsa orosopos 6osbLioe
4YMCJI0 N OPYrMX 3aKOHOB, a TakXe yKa3oB lNpe3ngeHTa Poccunckonm depepaunu,
nocTtaHossieHui NMpasntenbcTBa Poccnnckonm denepaumn, akToB MUHUCTEPCTB U NHbIX
dhenepasnbHbIX OPraHOB NCMOJIHUTENBbHON BAIACTW.

1. NMoHATHMe M yCNnoBUue AoroBopa

Obuwme NONOXKEHNSA O AOrOBOPE COCPenoTO4EeHbl B 3aBepLuatolemM nogpasgene obuwen
yacTun 06A3aTeNbCTBEHHOr O NpaBa Fpa)kAaHCKOro koaekca Poccunckon denepaynn.

OnpepeneHve NoHATUA A0roBopa AaeTcs B cTaTbe 420. JoroBopoM npusHaeTcs
cornaweHue oByx Uam HeCKOJIbKUX nnL 06 yCTaHOBAEHUN, N3MEHEHUN NN
npeKkpaweHnn rpa>K4aHckKnux npas 1 obsisaHHoOCTEN.

K noroBopam NpUMeHSAITCA NpaBuia 0 ABYX- U MHOMOCTOPOHHUX CAENKaX,
npeaycMoTpPEeHHbIe rnaBon 9.

K obs3aTenbCTBaM, BO3HUKLLNM N3 OOroBopa, NPUMEHSATCS obuwme nonoxxeHnsa ob
obsa3aTtenbcTBax (ctatbn 307-419) , ecnm MHOE He NPenyCMOTPEHO NpaBuaamMun rnasbl 27
n npasuiamu o6 oTaeNbHbLIX BUAAxX OrOBOPOB, coaep Xalmmuncs B 'pa>kjaHCKOM
kKogekce. B 'paXaHCKOM Kogekce 3akpersieH npuHuun cesoboabl gorosopa (cTtaTbs
421) , npu4eM CTOPOHbI MOTYT 3aKJ/il04aTb AOMOBOP KakK NMpefyCMOTPEHHbIN, Tak N He
npenycMOTPEHHbIA 3aKOHOM WX MHBIMW NPAaBOBbLIMU aKkTaMW. [lonyCcKaeTcsa 3aK/o4eHune
CMeLlaHHOro oroBopa, B KOTOPOM COAep»XaTCA 3/IeMeHTbl Pa3/INyHbIX LOrOBOPOB.
CybbekTbl rpa>KgaHCKOro rnpasa cBO60AHbI Kak B 3aKJ/Il04EHUN OOrOBOpa, Tak U B
onpeneneHnn ero ycnosummn. B To xxe Bpems 40rosop AO/KeEH COOTBETCTBOBATb
OENCTBYOLWMM Ha MOMEHT ero 3ak/yeHnsa obsasaTenbHbIM A5 CTOPOH NpaBuaam,
yCTaHOBJIEHHbIM 3aKOHOM N UHbIMU MPaBOBbIMU aKTaMN (UMMepaTUBHbLIM HOPMaM)
(ctaTtba 422) . Ncxoaa U3 NnpuHUWNa: 3aKoH obpaTHOW CUMbl HE MMEET, YCTAaHOBJIEHO, YTO
eC/In nocie 3akJIl4YeHNs 4oroBopa MMnepaTmBHbIE HOPMbl U3MEHUSIUCE, TO YCJ10BUS
paHee 3aKJIIDYEeHHOro AoroBopa COXPaHAT CuUy, ecsim NHoe NPsiMo He NpefycMoTpeHo
B 3aKOHe.



B cTaTbe 423 paeTcs onpegeneHne Bo3mMesgHoro n 6e3so3mMesgHoOro 4oroBopos.
NcnonHeHne gorosopa onJsla4ynBaeTcA No ueHe, yCTaHOBJIEHHOMN CorslalleHnemM CTOPOH.
YcTaHoOBNEHME LeHbl perynmpyeTcs cTaTben 424.

Bpems BCTynneHnsa B CUJly 4OroBopa U OKOHYaHME CPpOKa ero AencTBus onpeaenseTcs B
COOTBETCTBUM CO CTaTben 425[1].

B 4yncne gpyrmx npenycMoTpeHbl criegyowme orosopsbl: - Ny6An4HbIA JOroBop -
[0roBOp, 3aKJII0Y4EHHbIN KOMMep4YeCcKon opraHusaumen n yctaHaB/nBaoLWmnn ee
0653aHHOCTM NO NpoAarke TOBAapPOB, BbIMOJIHEHMIO PabOT UM OKa3aHUo yCAyr, KOTopble
Takas opraHmsauns no XxapakTepy CBoen AeATeNbHOCTU A0J/DKHA OCYLLEeCTBAATb B
OTHOLLEHUN Ka>Xao0ro, KTo K Hen obpaTunTcsa (cTaTbsa 426) ; - 4OrOBOP NpUCOEANHEHUS -
00roBop, yCJ/I0BMS KOTOPOro onpefesieHsbl 04HOW U3 CTOPOH B hopMyispax Uan
CTaHOapTHbIX hopMax U MOrsv BbITb NPUHATLI APYroM CTOPOHOW HE MHa4Ye, KaK NnyTem
npucoeanHeEHNs K Npensio>XKeHHOMY LOroBopy B LesioM (cTaTbda 428) ; -
npenBapuTenbHbLIN OrOBOP, MO KOTOPOMY CTOPOHbLI 0043yI0TCA 3aKN04nUTb B Byayuiem
0OroBop 0 Nnepegavye NMyLLECTBA, BbIMOHEHUN PabOT MM OKa3aHUM ycnyr (ctaTbs 429)
; - OOFOBOP B MOJIb3y TPETbLEro Anua - 4OroBop, B KOTOPOM CTOPOHbI YCTAaHOBUAN, HYTO
OO/KHUK 0653aH NpoOn3BECTU NUCMOJIHEHME HE MO KPeanTopy, a YKazaHHOMY UM He
yKa3aHHOMY B AOroBOpe TpeTbeMy JinLy, UMelLWemMy rnpaBo TpeboBaTb OT AO/IKHUKA
ncnosHeHns obsA3aTenbCTB B CBO NoMb3y (CTaTbs 430). NMopAaaoK NpUMeHeHns
MPUMEPHbIX YCNOBU JOrOBOPOB, pa3paboTaHHbIX O4J19 LOrOBOPOB COOTBETCTBYHOLLEr0
BUAA, perynupyeTtcsa ctatben 427. ToNKOBaHME yCNIOBUI AOrOBOpa CyAO0M onpenenseTcs
CTaTben 431.

2. Buabl poroBopoB

MNoHaTne n copgep>xaHne nyban4yHoOro A4orosopa BrepBbie NPpeayCMOTPEHO AENCTBYIOLNM
rpa>kgaHCKNUM 3aKOHOA4ATEeNbCTBOM. B cooTBeTCcTBUM C M. 1 CT. 426 TK nyBAMYHbBIM
npu3HaeTCcsa OOroBop, 3aKJIIDYEHHbIN KOMMep4YeCKon opraHmn3saumen n ycTaHaB/IMBaOLWNN
ee 06A3aHHOCTN NO Npofarke TOBAPOB, BbIMOJIHEHNIO PabOT UM OKa3aHUo yCnyr,
KOTOpble TaKas opraHM3aumsa rno xapakTepy CBOeN AesaTesNIbHOCTU AOJIKHa
OCYLLLECTBNATb B OTHOLLUEHUWN Ka)XA0ro, KTO K Her obpaTuTcsa (pO3HUYHas TOProsns,
nepeso3Ka TpaHCNOPTOM obLiero noab30BaHUS, YCyrn CBA3un, sHeprocHabxeHue,
MeAULWNHCKOe, FOCTUHNYHOE 0BCNy)XBaHMe 1 T.M.).

NMpuBeneHHasa cTaTbA obbeamnHaeT NaTb HopM. lMepBaga 3anpewiaeT KOMMep‘-IECKOI‘/'I
opraHmsaunnm npm Haan4dmm COOTBETCTBYHOLLNX 06CTOATENLCTB OTKA3bIBATLCA OT



3aKJ1lo4eHns aorosopa. BTtopasa nckso4vyaeT BO3SMOXHOCTb B CJly4ae OTCYTCTBUSA MPAMbIX
YKa3aHWU B 3aKOHE N NHbIX MPaBOBbIX aKTax OKa3blBaTb Kakoe-nnbo npeanovyteHune
KOMY-N1Mbo Npu 3ak/04YeHUN OroBopa, B TOM 4Yucsie 1 rnpu onpeneneHnn LeHbl n gpyrmnx
YyCJ/IOBUW 3aKJIIOYEHHOr0 AOoroBopa. TpeTba HOpMa npefocTasnsdeT notpeburtento
BO3MOXHOCTb 0643aTb KOHTpPareHTa 3ak/Il04NTb C HAM OOrOBOP C MOMOLLLIO cyAa.
YeTBepTas NpusHaeT LOrOBOPHbIE YC/I0BUSA, NMpoTmneopeYawmne TpebosaHusaM cT. 426 MK,
HWYTOXXHbIMU. HaKoHeL, nATas COAepP>XUT cneumnasibHble npasnsia 0 BOSMOXXHOCTU
n3paHusa MNpasntenbcTBoM Poccmnckonm degepaumm B cnydasx, npenycMoTPEeHHbIX
3aKOHOM, HOpM, obsA3aTeNbHbIX 419 CTOPOH Nyb6an4HOro gorosopa.

Pe>xum nybnnyHbIX LOroBOPOB ABAAETCS NCKJIKOYEHWEM U3 TOro obuwiero, KOTopbIin
onMpaeTcs Ha NpUHLUMN «cBoboabl AOr0BOPOB». YKA3aHHOE NUCKJOYEHME NpeacTaBaseT
cobon oounH 13 cnyvyaeB AenNCTBUS NyBIMYHOroO Havyana B rpa)KgaHCKOM npaBe. Pexxkum
«Ny6JINYHbBIX LOrOBOPOB» MPSAMO NPOTUBOMOJIOXKEH PEXNMY «CBOBOALI [OFrOBOPOB»,
Hanbosiee NOSIHO BblparkatoLLleMy YaCcTHOMNPaBOBble Havyasa, COCTaB/AOLWMNE OCHOBY
rpa>k4aHCKoro rpaea.

My6nYHBLIN MHTEpeC oTpa)KaeTCcs BO MHOMMX rpa>K4aHCKO-MPaBOBbIX HOPMax U 3a
npenenamu cT. 426 NK. IMeHHO 3TOT MHTepecC NnoATasIKMBaeT rocyaapcTBo K
«BMellaTeNbCTBY B HYaCTHble aena». B page cny4vaes ueflb BMellaTeIbCTBa O4HO3HAa4YHa.
Mpnmepom MoXeT cnyXuTtb N. 4 cT. 401 K, B CnNy KOTOPOro HUYTOXKHbBIM MPU3HaeTCs
3aKJ/Il04EHHOe 3apaHee corsaweHue 06 ycTpaHeHUn Uan orpaHNYeHN OTBETCTBEHHOCTMU
3a YMbILWJIEHHOE HapyweHne obsa3aTenbCcTBa. YKasaHHasa Lesb cBA3aHa ¢ bonee obuien -
obecrnevyeHnem HOpMasibHOro NpaBonopsgka B CTpaHe.

TakuM >Xe MHorouesnieBblM SBASETCS BMeLWaTeNbCTBO rocyaapcTea n npm nyban4yHom
norosope. B naHHOM cslydae Ha nepBbl MJaH BbICTYMaeT BCE Ta XKe uesib - 3alNThbl
cnabon cTopoHbl. iMeeTcsa B BUAY, YTO B YCJIOBUSX PbIHOYHOIMO X03AMCTBaA BCE YYACTHUKMN
npepnosiaratoTcsa 3aHMMaKLWUMM OANHAKOBYO B 9KOHOMUYECKOM CMbiC/ie no3uuunio. B
3TOM CJly4ae B CuUJly 0COBEeHHOCTEN COOTBETCTBYHOLMX AOFOBOPHbIX MOLeNen B
HOPMaJibHO HACbILWLEHHOM pbiHKE Bosee CUbHbIMU ABNAOTCHA 0ObIYHO MO3ULUK HE TOro,
KTO npegsiaraeT ToBapbl, paboTbl N yCNyrn, a ero KoOHTpareHTa - nokynaTensa nau
3aKa34uka. lHasa cuTyaumsa cknagbiBaeTcsa B Cayyvae, korga notpeburens -
3KOHOMMYeckmn bonee cnabas CcTopoHa, HyXAasaCb B TOBapax, paboTax u ycayrax,
obpalwaeTcsa 3a HAMKU K TOMY, KTO 3aHMMaeT 3aBe40MO dKOHOMUYeCKn bonee cuibHble
MO3MLMKN Ha PbIHKE, K KOMMep4YeCcKon opraHusaunmn. YpaBHATb NosioXeHne obenx CTOpoH
3aKoHO4aTes/lb MOXKET TOJIbKO OAHMM MyTeM: Co34aB Te O4HOCTOPOHHME rapaHTun,
KOTOpble NpeaocTaBnaeT notpeburtento cT. 426 K.



B noaTBep)xaeHne MMeHHO 3TON Lenn yKa3daHHOW CTaTbW MOXXHO 06paTuThCA K ee
MPONCXOXKAEHNI0. [TPUHATO OTHOCUTL CT. 426 MK K yncny HoBenn Kogekca. N 3To BepHO
B TOM CMbICNe, 4TO HU K 22, H1N TK 64 COOTBETCTBYIOLWLEN CTaTbW HE 3HANIN, KaK He
3HaJIN U CaMOro TepMMHa «NybanYHbIN aorosop». OQHaKO psag HOPM, O KOTOPbIX NaeT
peyb, K MOMEHTY NpuHAaTUA MK y>xe gencTtesoBasiu, Npy 3TOM B aKTaX, NOCBALLEHHbIX
npaBam notpebuTtenen[2].

Mpexnae Bcero nmeeTcs B BUAY 3akKoH PO o1 7 dpeBpand 1992 r. «O 3awmTe npas
notpebutenen»[3]. ObbABNEHHaa 3aKOHOM LieJfib ero BBe4eHns COCTosAa B
peryanpoBaHnUmM OTHOLWIEHNI C NoTpebnTensamm, ycTaHOBJIEHUN NX NPaB Ha
npuobpeTeHmne ToBapoB (paboT, ycnyr) Hagnexawllero kayecrtsa, Ha 6€30nacHoOCTb UX
XWU3HW 1 300POBbS, Ha NMoJly4YeHne nHgpopmMmaunm o Toeapax (pabotax, ycnyrax) n nx
N3roToBuTeNAX (MCNOMHNTENAX, NPoAaBLax), a TakXe Ha onpefeneHne MexaHm3ma
peanusaumnm 3TUX npaB. AHaJIOrMYHYIO HaNpaBJIEHHOCTb MMenn, Hanpumep, n Npasuna
ObITOBOro 06CNyXmBaHusa HaceneHus B PO, yTeepxaeHHble [NocTaHoBeHneM CoBeTa
MuHuncTtpos - MNMpasutensctBa PO oT 8 nioHa 1993 r.[4] B 3TOM aKTe, B HacTHOCTU, 6bI10
BMepBble YCTaHOBJIEHO, YTO YCJ/IOBMA LOroBOpa NN MHOI0 LOKYMEHTa, KOTOPbIM
ohopMISeTCAa 3aKas, yueMnsawLwme npasa notpebutenen No cpaBHEHUIO C
npeaycMoTpeHHbIMU 3aKoHOM PO «O 3awnTe npaB notpebutenen» u MNpasunamu,
MPU3HAOTCA HEOAENCTBUTENIbHBIMU, @ TaKXe U To, YTO, eCc/in B pe3yJibTaTe NMpUMeHeHus
yCJ/I0OBUA AOroBOpa, YWEMAOLWMX NpaBa notTpebutens, y nocieaHero BO3HUKAN yObITKN,
OHM NogfiexxaT BO3MELLEHUNIO NCNONHUTENEM B NOJIHOM 0bbeMe, BktoYasa 1 ybbITKY,
MPUYNHEHHbIE HapyLlleHneM npasB noTpebutens Ha ceoboaHbLIN BbIOOP BMOOB yCnyr
(paboT).

Ewe ogHUM nNpeawecTBeHHNKOM HOpPM 0 ny6anyHom gorosope 6bin MNpasuia Nnpogakum
oTheJsIbHbIX BUAOB MPOAOBOJIbCTBEHHbIX N HEMNPOA0BOJIbCTBEHHbIX TOBApPOB,
yTBepXaeHHble NocTaHoBeHnem Coseta MMHUCTpPOB - Npasntensctea PP oT 8 okTabps
1993 r.[5] Cpeaun HopM [NpaBun, KOTopble ObIIN MOAHOCTbLIO UM YaCTUYHO
BOCMPOU3BEAEeHbl UM N0 KpaHen Mmepe oTparKeHbl BNoC/1eACTBUN B CT. 426 K, MOXHO
yKa3aTb Ha Takue: ToBapbl A0JKHbI MPoAaBaTbCAa BCEM rpa)kgaHaM Ha obLmx
OCHOBaHUAX; NpefocTaB/ieHne NbroT AOMYCTUMO NNLWb OTAENbHbIM KaTeropusam
HacesieHUs NMPU HaN4YUM Ha 3TOT CYET YKa3aHUW B 3aKOHOAATEeNbCTBE; 3anpeLLeHo
obycnosnmeaTb Npoga>y ogHMUX ToBapoB oba3aTeNbHbIM NpnobpeTeHmnem gpyrmx.
NMpuUMeHNTENbLHO K BOMpPOCcaM 0 hopMe 1 nopsagke OTBETCTBEHHOCTU, Nnopsaake obMeHa
HernpoA0BOJIbCTBEHHbIX TOBAPOB N PAAY UHbIX COAEPXKaINCb OTCbIIKN K 3aKOoHY P® «O
3awmTe npaB. notpebutenen». B NpaBunax ocobo BbIAENANCA NOPAAOK MPOLAAXKN
KOHKPETHbIX Fpynmn TOBApOB (TKaHW, ogexabl 1 0byBn, pagnoToBapoB 1



3/1eKTPOobbLITOBLIX TOBApPOB U T.M.). Npasna, pag HopM MNpaBui Ha aHaNOrM4YHbIN TOBap
(orpaHmnyeHue Nponaku ToBapoB B O4HU PyKK, 0643aHHOCTb MMEeTb Ha BULHOM MecCTe
XKANOOHYIO KHUTY U AP.) Y)Ke€ K MOMEHTY UX NPUHATUS MOM/In pacCMaTpUBaTbCA Kak
SABHbI @HaXPOHU3M.

MeHee oTKpoBeHHON, 4YeM ocobas 3almnTa npas NnoTpebuTenen, Ho BMecTe C TEM BeCbMa
3Ha4YUMON ABNSETCA Jpyras HanpaBJIEeHHOCTb BCe ToW e CT. 426 K. Peyb npget o
CO3[aHUN rapaHTUN PYHKLUMOHNPOBaHNS CBOBOAHOIr0O pbiHKa 1, 4TO 0COHBEHHO Ba>KHO, O
6opbbe C MOHOMOJIbHLIMU TEHOEHUMAMMN, @ PABHO O PAa3BUTUM Ha pbiHKe cBo6oaHOM
KOHKYpeHuuun. NoateepxgeHneM HaJIn4nmsa 3Toro BTOPOro HanpasJJlieHNs B
paccMmaTpuBaemMon cTaTbe MK MOXXeT CNyXXUTb BOCNpoOM3BeaeHNe B HEN Hapsaay C
HOpMaMu, MOCBALLEHHbIMU 3alLMTe NoTpebuTenen, Npasus, CoaepXKaLllnxX NONOXKEHNS
AHTUMOHOMOJILHOIO 3aKOHOAATEeNbLCTBA UK, N0 KpanHen mepe, BAN3KUX K HAM Mo
uenam. B noaTeepXgeHne MOXKHO COC/laTbCA Ha CT. 5 3akoHa «O KOHKYpeHL U v
OrpaHNYEeHNN MOHOMOJINCTUYECKON OeATesIbHOCTN Ha TOBAaPHbIX PbiHKax». B 3Ton cTaTbe
B Yncne OencTBUiN, KOTOPbIE MOFYT MMETb pe3yibTaTOM OrpaHUYeHNE KOHKYPEHL NN
N/Vnn ywemneHmne NHTepEeCcoB APYrmx Xo3aMCcTBYOLWMX cybbekToB, nbo hunusmnyeckmnx
nvu, nnbo onpeneneHHoW rpynnbl 11U, BblAeNeHbl TakKne, Kak HaBsA3blBaHME
KOHTpareHTy yCJIOBUN 4OroBOpa, HE BbIFOAHbLIX A1 HErO NN HE OTHOCALLMXCA K
npenmeTy gorosopa (HeobocHoBaHHbIe TpeboBaHUA Nepenavn GUHAHCOBLIX CPEACTB,
WHOIro nMyLecTBa, UMyLLEeCTBEHHbIX NpaB), BKJKOYEHNE B LOMOBOP ANCKPUMUHUNPYIOLLKX
YCJI0BUIN, KOTOpPbIE CTAaBAT KOHTPAreHTa B HEPaABHOE MOJIOXKEHME MO CPaBHEHUIO C
OPYrMMn XO039NCTBYOLWNMN CybbeKTaMu, Ccoracue 3akaio4YnuTb OroBOP NNLWb NpU
YCNIOBUWN BHECEHNS B HErrO MNOJIOXKEHNIN, KacaloWMXCA TOBAPOB, B KOTOPbIX KOHTPareHT
(noTpebuTtens) He 3anHTEpeCcoBaH, HapyLeHne NPpeayCcMOTPEHHOI0O HOPMATUBHbLIMU
aKTaMu nopsaka ueHoobpasoBaHUA, yCTaHOB/IEHNE MOHOMOJIbHO BbICOKUX (HU3KMX) LLEH,
COKpalleHne uan npekpalieHmne npom3BoaCTBa TOBApOB, HA KOTOPbIe NMEITCHA CNpocC
NN 3aKasbl NoTpebuTtenen, Nnpn Hann4Yum 6e3ybbITOYHON BO3SMOXKHOCTU NUX
npownsesoacTBal6].

AKTbl, NOCBALWLEHHbIE OXpaHe npaB noTpebutenen, Nnpeaynpexx4eHnt0, OrpaHNYeHno n
npecevyeHnto MOHOMOINCTUYECKON OeATEeNbHOCTU U HeA0OPOCOBECTHOWM KOHKYPEHL NN,
COXpaHsAKLWMe CBOK IOPUANYECKYIO CUY, OENCTBYIOT NMapaniesbHo co CT. 426 K. OTa
nocnenHsasa cCooep>XmnT onpeneneHHble rapaHTum cobnogeHns COOTBETCTBYIOLWMX NPaBUI
- Takne, Kak BO3MOXXHOCTb BO3Oy>XAeHMA cnopa, HanpaB/eHHOro Ha CBA3biBaHME OPYron
CTOPOHbI 3aKJII0YNTb A0r0OBOP, MPMU3HAHNE HNYTOXXHbLIMWU YCJIOBMIA 00OMrOBOPOB,
OTCTYMaloLWKnX OT NONoXKeHU CT. 426 K, n gpyroe. CooTBeTCTBYOLME rapaHTUN UMET
OPNONYECKYO CUY NNLWb NPUMEHUTESIbHO K OTHOLLEHUSM, KOTOpble YK/1a4blBalOTCS B



paMKn 0EeNCTBUSA LAaHHOW CTaTbU. 9TO 0O6CTOATENLCTBO BECbMA Ba)XKHO UMETb B BUAOY
MOTOMY, YTO FPaHMLbl YKa3aHHbIX aKTOB, C O4HON CTOPOHbI, U CT. 426 TK - C gpyron, He
coBnagatoT. CtaTbda 426 K nmeeT bonee y3kyto chepy OeNCTBUSA B TO BPEMS, KakK Mo
OTHOLIEHMIO K 3aKOHOAaTeIbCTBY 06 oXpaHe npaB noTpebutenen npenensl 4ENCTBUSA
HopM 06 oxpaHe noTpebuTtenen okasbiBatoTCcsa bonee wWnMpokumMu nnm, HaobopoT, 6onee
Y3KUMWN. A 3TO O3HAYaeT, YTO MO OTHOLLUEHMIO K HOPMaM cneunasbHoro
AHTUMOHOMOJILHOIO 3aKOHOAAaTeNIbCTBA, KOTOPbIE HE YKaAblBAOTCA B chepy AeNCTBUSA
paccMaTpuBaeMoW CTaTbW, FrapaHTUKM, cogep>kalimecs B 3Ton nocsegHen, He 4enCTBYIOT.
Bo3MO>XHa 1 NpsaMO NPOTUBOMOJIOXKHAA CUTyaL .

BblHeCeHHbIN 3a CKOOKK 06w NpaBoBON peXxxmnm rnybsnmyHbIX 4OroBOPOB B TOM BUAE, B
KaKOM OH pernamMmeHTupyeTcsa B CT. 426 K, oxBaTbiBaeT npaBo notpebutens tpebosaTb
OT cBOero byayuiero KoOHTpareHTa 3akJ/llo4eHNs C HAM O0oroBopa, yCJ10BUS KOTOPOro, 1 B
4aCTHOCTM LeHa ToBapoB, paboT u ycnyr, AO/DKHbI 6bITb 0ANMHAKOBLIMU A48 BCEX
notpebutenen, Kpome ciyyaeB, KOrga B yCTaHOBJIEHHOM MNopsAAKe UM npefocTaBsieHbl
onpepneneHHble NibroTol. [1py 3TOM MMeeTCcs B BUAY, YTO TaKue JibroThbl, BO-NEPBbIX,
OOJDKHbI MPefoCcTaBNIATLCA He OTAe/IbHbLIM InLaM, a OTAesIbHbIM KaTeropusam n,
(MHBanMpaMm, y4acTHMKaAM BOWHbI, MHOFOLETHbLIM CEMbSAM U T.M.) N, BO-BTOPbIX, LOJIXKHbI
ObITb NPefyCcCMOTPEHbl HOPMAaTUBHBIMWN aKTaMun B (PpOpMe 3aKoHa, yKasa lNpesunageHTta PO
nnn noctaHosneHuda lNpaBuTenbcTBa PO.

MepeyncneHHbIM NpaBam NoTpebutenen KoppecrnoHaAnpyeT 0693aHHOCTb
COOTBETCTBYIOLWNX OPraHN3aLmin He NPOBOANTb KaKoW-Tnbo ANCKPUMUHALIMK cpean
notpebutenen HU NP peLleHnn Bonpoca o 3aKJIIYEHUN A0roBopa, HXU Npu
ornpegeneHnn ero ycsioBuin, HAN B XoZe UCMNOJIHEHUS JOroBopa.

CMbICA CT. 426 TK COCTOUT UCKIOYNTENBHO B MpeaocTaBNeHnn Nbrot notpebuTtento,
3aBelOMO He pacrnpoCTpaHAa UX Ha ero KoHTpareHTa. Mo 3Ton Npn4nHe Npwu
paccMOTpeHUN gena no UCKy NpeanpuaTrusa CBa3n obLero nosib30BaHUsS 0 NOHYXXAEHUN
Bcepoccunckon TenepagnoKoMnaHnum 3aknio4YuTb gorosop Mpesnguym Boicliero
ApbutpaxxHoro Cyaga PO, nog4yepKHyB, 4TO AaHHbIN OOrOBOP AENCTBUTESIbHO ABNSETCSA
ny6anYHbIM, BMECTe C TeM OTMETUJ1, 4TO NMPUMEHNTESIbHO K TaKOMYy O0roBopYy
COOTBETCTBYHWOLWMM NpaBoM (TpeboBaTb ero 3aknto4eHus) obnagaeT TONbKO CTOPOHa-
notpebuTtenb ycnyr, HO He Ta, KOTOpas UX oka3biBaeT[7].

CtaTtbsa 426 K npepycMmoTpena shpPeKTUBHLIN MEXAHN3M OENCTBUSA YKa3aHHbIX B HEWN
Mep. B yacTHOCTU, peyb naeTt o TOM, 4HTO BO3MOXXHOCTU OJ15 Cy[la OTKa3aTbCA
yOO0BJIeTBOPUTb, COOTBETCBYIOLWNNA NCK OrpaHNYeHbl TOJIbKO OOHOW CUTYaLNen:
OpraHum3auns He nMmena BO3MOXKHOCTU NpefoCcTaBuUTb NoTpebuTento ToBapbl, OKa3biBaTb



YCNYr NAn BbIMOJIHUTL PaboThl, MO NOBOAY KOTOPbLIX OH Mpeasiara 3akjlo4YnTb 40roBOp.
Mpwn 3ToM MNMocTaHoBNeHMe MNneHymos Ne6/8 NnpeaycMaTpmBaeT, YTO HA KOMMeEpPYeCKOoWn
opraHm3saummn nexxnTt bpems AokKa3sbiBaHUSA OTCYTCTBUSA COOTBETCTBYHOLNX
BO3MOXXHOCTEeWN. B cooTBeTCcTBUN C M. 4 CT. 445 K npn He0BOCHOBAHHOCTU YKJ/IOHEHMS
CTOPOHbI OT 3aKJ/II04EHNS 40roBopa C Hee A0JIKHbI ObITb B3bICKaHbI TakKXXe MPUYNHEHHbIE
notpebutenio ybbITKMN.

MocTaHoBseHne MNMneHymoB Ne 6/8 pa3bACHUO, 4TO Yy NOTpebuTens ecTb ewe ogHO
Ba)XHOe MnpasBo: B OTJ/IN4ME OT CTOPOH BO BCEX OCTaJIbHbIX AOrOBOpPax OH Brnpase
rnepefaTtb BO3HUKLUEE pa3Horjacmne Ha pacCMOTpeHMe CyaoM, He ucnpalumsas corsiacus
KOHTpareHTa.

Ewe ooHOM COCTaBHOM YacCTbl COOTBETCTBYHIOLEr0 MeXaHU3Ma CJIIY>XKUT NMPU3HaHne
ONCKPUMUHALMOHHBIX YCIOBUN HNYTOXXHbIMU, T.€. HEAEUCTBUTEJIbHLIMU C CaMOro
Ha4asla N He3aBUCKMMO OT cyaebHoro peweHuns. MNpn 3ToM B 3aBUCMMOCTM OT XapakTepa
TOr0 UM MHOMO YCJ/IOBUSA BO3SMOXXHbI iBa BapuaHTa. Ecnun, ¢ Toukn 3peHns notpebutens
yCJI0BNE, 0 KOTOPOM MAET peyb, He aBngeTCs HeobxoanmbiM, cneayeT
pPyKoBOACTBOBaTbLCA NpaBuaamum cT. 180 MK, cyntasa gorosop gencreyowmm 6es
YKa3aHHOro ycsosus. IHoe neno B ciiy4asax, Korga 6e3 cooTBeTCTBYHOLWLEro yC/10BUS
AOroBOp CyLEeCTBOBaTb HE MOXXeT. Torga Ha4yMHaloT AencTBOBaTh 0bLMe npaBuna,
OTHOCSALWMECHA K paCCMOTPEHNIO NPenaoroBoOpHOro crnopa, T.e. cT. 446 K.

CyliecTByeT NpMHLUUNNANIbHAs 0COBEHHOCTb B pa3peLlleHnn Takux npeaaoroBopHbIX
cnopoB. OHa COCTOMT B TOM, 4YTO CMOpPbI MO YCOBUSAM 0ObIYHbIX FPa)K4aHCKO-MPaBOBbIX
JIOrOBOPOB Cy[l MOXKET PacCMOTPETb TOJIbKO NPU HAIMYNM HA TO COrlacus CTOPOH, a
TaKue e Cropbl Mo NoBoAY 3aKJIl0YeHUs 1 YCNoBUAM NyOAMYHbIX JOMrOBOPOB MOMyT
pa3pelaTbCcs B cyaebHOM nopsaake TakXXe U Toraa, Korga BTopas CTOPOHa -
KoMMep4ecKkas opraHu3aums Bo3paxkaeT[8].

Lenbih psag NbroT v NpenMyLLecTB BKAOYEH B NyOAMYHbIA JOroBOP HOpMaMu 3akoHa «O
3awmTe npas noTpebutenen». OgHa U3 HUX - BO3MOXXHOCTb 3asBsieHUsa noTpebutenem
Ha C/ly4an HapyLweHnsa LoroBopa KoOHTpareHToM TpeboBaHUin 0 BO3MeELLEHUN
NMPUYNHEHHOr 0 3TUM He TOJIbKO MMYLLLEeCTBEHHOI 0, HO U MOpasibHOro Bpeda (cT. 13).
YKa3zaHHaa HopMa He TpebyeT noATBEpXAEHUS B CNeunasbHOM 3aKoHogaTenbCcTBe. o
aTon NpnymnHe CyaebHasa Konnerms no rpa>kgaHckmum genam BepxosHoro Cyana PO
yKa3aja Ha TO, 4To Takoe TpeboBaHne MOXKeT BObiTb 3a8B/IEHO NAaCCa)>XMPOM BO34YLLHOMY
TpaHcnopTy. [Mpn 3TOM BO3parkeHUs OTBETYMKa, COCNaBLUerocs Ha To, 4To Bo3ayLuHbin
KOO EeKC rnpaBa Ha BO3MeLleHMe MopaJsibHOro Bpeda He npegycMatpusaeT, 66110
OTBEpPrHyTO[9].



CTtaTba 426 K conep>Xnt obwme nonoXKeHnsa o Nnyb6anYHbIX 4OroBOpax. 3aKpenseHHble B
Hen UCXOLHble HaYvasla KOHKPEeTU3INPYITCA, AeTaJM3NPYIOTCA U pa3BMBaAOTCA B
oTAeNbHbIX TUNax, Buaax uav noasuaax 4oroBopoB, OTHOCUMBIX K YUCY NYOANYHbIX.
JTo caenaHo Kak B K (MpMepoM MOryT C/IyXXUTb, B HaCTHOCTW, naparpadsl,
MOCBSALLEHHbIE PO3HNYHOW Kynne-npofake n 6bIToBoMy 06Cy>XMBaHUO), Tak U B page
OPYrnx NpaBOBbIX aKTOB, B TOM YuC1e NPUHATbLIX Nocsie BCTyrsieHns B cuny Mk.
Hanpumep, B MNMpaBunnax okasaHus ycayr obuecTBEHHOro NMTaHnAa' NnpeayCcMoTPEHO, 4TO
NCMONMHUTENb HE BNpaBe HaBsA3blBaTb NOTpebuTento 4oNONHNTENbHbIE BUAbI YCAYT,
npefocTasBsisieMblX 3a NJaTy, OTAEJIbHO OT yCayr obLecTBEHHOro NMTaHus.
MNoTpebuTento npenoctaBnseTca Nnpaso B Jloboe BpeMs 0TKa3aTbCA OT OKa3aHHON UM
YCNYrn, orpaHNYnBLLNCE OMNJIATON NCMOJTHUTENO PaKTUYEeCKN NMOHEeCeHHbIX pacxonos. OH
Tak>e Brnpase noTpeboBaTb NOJHOMO BO3MeLleHNs YObITKOB, MPUYNHEHHbIX B CBSA3U C
HapyLeHneM CPOKOB Ha4asa u (namn) okoH4YaHus ycnyr, 6e3Bo3mMe3gHOro yCcTpaHeHus
HeLOCTATKOB B pa3yMHbIN CPOK 1 Ap.

BeBefeHne cneunanbHOro pexmma ans r|y6n|/|qu|x 4Oorosopos Tpe6yeT YCTaHOBNEHNA
OOCTaTO4YHO ornpegesieHHbIX rpaHNL paCcCMaTpmMBaeMoro noHATuA.

YetBepThin pasgen MK («OTpoenbHble BnAbl 0643aTeNbCTB») B page cjayyaeB npsaMo
Ha3blBaeT COOTBETCTBYOLME A0rOBOPbI MNy6ANYHbIMUK. Tak, K Ynucay nybamvHbIx
OTHEeCEeHbl A0r0BOPbl PO3HMYHOW Kynau-npogaku (n. 2 cT. 492 INK), 6eiTtoBoro nogpsana
(n. 2 cT. 730 TK), nepeBo3kn TpaHcnopToM obLiero noab3oBaHua (n. 2 ct. 789 MNK),
npokaTa (n. 3 cT. 626 K), nn4yHoro ctpaxosaHusa (N. 1 cT. 927 NK), XxpaHeHNs ToBapoB
Ha cknagax obuiero nosb3oBaHms (N. 2 cT. 908 NK), XxpaHeHUA B KaMepax XpaHEHNS
TPAHCMOPTHbIX opraHm3aunn (nN. 1 ct. 923 IK), a npn onpefeneHHbIX YCN0BUSAX -
norosopbl 6aHKOBCKOro Bkaaga (n. 2 ¢t. 834 IK) n xpaHeHus B nombapge (n. 1 ct. 919
rK).

OoHaKo ciefqyeT y4nuTbiBaTbh, 4TO CT. 426 'K BHa4Yane onpenenseT NpusHakuy,
HeobXxoAMMble N [OCTaTOYHbIe A8 NPU3HaHUA Aorosopa nyb6anYHbIM, U NLWb 3aTEM
yCTaHaBAMBAET A1 TaKNX AOMOBOPOB CNeumnanbHbIn pexxuM. MNpn Takon CTPpyKType
COOTBETCTBYIOLWEN CTaTbN HaMMeHOBaHWe A4OroBopa onpeaesieHHoOro Tuna, Buaa u
noasnaa NybsnyHbIM He ABnsAeTca obs3aTeNbHbIM YC0BMEM NPUMEHEHNS AAHHON
cTaTbun. NogobHOe yKa3zaHne MoOXXeT MMEeTb CaMOCTOATEIbHOE 3HAaYeHNe TOJIbKO B
cJ/lydae, Korga 3akoHogaTteslb CTPEMUTCHA OrPaHNYNTb PaMKN LOroBopa, Ha KOTOPbIN
pacnpocTpaHsaeTcs cT. 426 K. NMpumMepoM MoXeT CNyXuTb n. 2 cT. 834 TK,
noayYyepKnBaoLWmMm, 4To NyBANYHBLIM NMPU3HaEeTCa TO/IbKO A0roBop HaHKOBCKOro Bkiaga, B
KOTOPOM B KayeCTBe BKJlafA4YMKa BbICTyNaeT rpakaaHuH, uam n. 1 ct. 919 IK,
npu3HatoWwmnn Ny6anyYHbIM 3aKN04eHHbIN ToMbapaoM AOroBOp, B KOTOPOM NpegmMeToM



CNy>XaT Belun, NpuHagiexawme rpakgaHam. YTeepxxaeHol [lNoctaHosnieHneM CoseTa
MunHucTpos Poccuinckon ®epgepaumnn 15 asrycta 1997 r. // CobpaHune 3akoHoAaTeNnbCTBa
Poccuninckon ®epepaunn. 1997. Ne 34. Ct. 3980. Takmm obpasom, nybanyHbIM ABASeTCA
nobon ooroBop, KOTOPLIV YA0OBNETBOPAET NPU3HAKaM, YKa3aHHbIM B CT. 426 K.
ChenaHHbIN BbIBOA MOJIHOCTLIO OTHOCUTCA K MOAESIIM COOTBETCTBYOLWNX LOMOBOPOB,
KOTOpble HaXxo4AaTCAa 3a npenenamm Kogekca, B TOM Yucse n He Ha3BaHHbIM HU B K, HN B
WHOM NMPaBOBOM aKTe. TOYHO TaK Xe HeT NpensATCTBUN CYNTaTb Ny6ANYHbIM
yperynmpoBaHHbI B caMmoM 'K forosop, KoTopbln Kogekc npaMo He MMeHyeT TakuMm. B
3TOW CBSA3UN MHTepecC npeacTasnaeT gorosop 6aHkoBCKoro cyeta. Ctatba 846 K He
COOEPXXUT NPAMbIX YKa3aHUN Ha NybANYHbIN XapaKTep yKa3zaHHOro gorosopa. B 1o xe
BpeMs B HEW BblOeNIeH OAMNH 3/IEMEHT MPaBOBOro pexxmma nyobanmyHbIX OroBOPOB.
NmeeTcs B BUAOy, 4To Ha BaHK Bo3naraetcsa 0653aHHOCTb 3aKJKO4YUTb AOrOBOP C
KJINEHTOM, KOTOPbIN 06paTUACA C NPeasioXEHNEM OTKPbITb CHET Ha YCJ/I0BUSAX,
06baBNEHHbLIX 6aHKOM AN CHETOB AAHHOro BMAa. YCTaHOBMEHO, 4TO BaHK He BrnpaBe
OTKa3aTb B OTKPbITUWX CHETa, ec/in CoBepLUEeHNe COOTBETCTBYIOLWMX onepaumnmn
npenycMoTpPEHO 3aKOHOM, y4YpeaunTesibHbIMU LOKYMeHTaMn 6aHKa U BbiJaHHOW eMy
nuueHsunen. NMpmneegeHHoOe NpaBuUIo HE AENCTBYET TOJIbLKO B C/ly4asX, KOraa Takom OTKa3
Bbl3BaH OTCYTCTBMEM Yy HaHKa BO3MOXXHOCTU NPUHATL Ha BaHKOBCKOe 06cnyXnBaHmne
nnbo gonyckaeTcs 3aKOHOM WJIN UHbIMX NMPaBOBbLIMUN aKTaMWU.

[oroBopbl NpucoeanHeHUs COCTaBNAKT O4HY U3 BaXXHbIX HoBes K. CMbIC/ 3TUX
00roBOpPOB COCTOUT B TOM, YTO UX YCJIOBUSA onpenesieHbl 0OHON U3 CTOPOH B hopMyipax
NN B UHbIX CTaHAAPTHbLIX POPMax N MOryT ObITb MPUHATLI PYro CTOPOHON HE NHaYe
KakK nyTeM npucoeguHeHns K npensioxkeHHoOMy gorosopy B uesioM (N. 1 cT. 428 TK PO).
ITO 03Ha4vaeT, «nMbo cornallaelbCsa CoO BCEM, YTO A npedsarat, n1mMbo gorosopa He
byneT». OgHa 13 OCHOBHbIX Chep NMPUMEHEHUS OOrOBOPOB NPUCOEANHEHUNS - OTHOLLUEHUS
C TeéMWU, KTO 3aHUMaeT MOHOMOJIbHOE MoJIoXKeHMe B 061aCTn Npoaaku onpeaeneHHbIX
TOBApPOB, BbIMNOJIHEHNS onpefeneHHbIX paboT N okasaHUa onpenenieHHbiX ycnyr. Nves
B Ka4eCTBe KOHTpareHTa MOHOMOJINCTA, Y4aCTHUK 060pOoTa BbIHYXXAEH 3TUM
06CTOATENLCTBOM - OTCYTCTBMEM KOHKYPEHLMU - COMraCUTbCA Ha codep xKalimecs B
hopmynspe ycnosus. B aTon CBA3M NpU XxapaKTEPUCTUKE HEraTUBHbLIX SABJIEHUN,
MPUCYLLNX PbIHOYHOMY XO3SNCTBY «KAanNUTAJIMCTUYECKUX CTPaH», B inTepaType 06bl4HO
yKa3blBaJIn Ha OOrOBOP NMPUCOEANHEHMNSA B KaYyeCcTBe NPsMOro n Hem3be)>xHoro cnencTeuns
N rocrnoacTBa MOHOMOJIMCTUYECKOro KanuTana B obopoTe

HopMbl CT. 428 T'K OTHOCATCS K YMNCJY HanpaBJIeHHbIX Ha YCTPaHeHe BO3MOXXHOIo
HepaBeHCTBa KOHTPareHTOB B COOTBETCTBYOLWEeM gorosope. B naHHOM cniyyae peyb
noeT o NocNenCcTBMAX TOro, YTo OfiHa U3 CTOPOH 3aHUMaeT 3aBefoMOo Bonee CUIIbHYIO Mo



OTHOLWeHMIO K gpyroun no3uuyunio. CT. 428 TK, Kak n cT. 427 K, B paBHOW Mepe UMeloT B
BUAY C/ly4aun UCMoJIb30BaHUA hopMyndapa Aorosopa. Ho npuHumnmanbHoe pasnunyuve
COCTOMUT B TOM, 4TO nocsiegHsAa HopMa («lpnMepHble yCnoBmMa OroBopa») paccymTaHa
Ha NoNoXnTenbHyto, 6osiee TOro, 3acNy>KMBatoLLYyO NOOLLPEHNSA NPaKTUKY, a nepsBas
(«JoroBopbl NpUCOeaNHEHNA») - HA NPAKTUKY aHOPMaJibHY0, NPOTUBOPEYaLLyto
OCHOBOMOJMIAramLWmMM NMpUHLMNaAM rpa>X4aHCKoro npasa, a NOTOMY JINLb BbIHY)XXAEHHYIO.
Mo 3Ton NpunynHe cMbIch CT. 428 K Bbipa>kaeTcA B onpenesieHHbIX OrpaHnYeHnsax anas
TakKoro poa npakTukKu, a B He0BXoOMMbIX ClyHasx - U B NPUMEHEHUN COOTBETCTBYIOLLMX
CaHKLUMA.

[orosopbl NpucoeanHEHUS NO CBOEN NPUPOLEe OTHOCATCHA K TEM AOMOBOPHbIM
KOHCTPYKLIMAM, NpaBOBOE peryampoBaHne KOTopbiX OCHOBaAHO HE Ha UX 3allKTe, a Ha
HAaCTOPO>XE€HHOM OTHOLWIEeHUN K HUM 3akoHoAaTenA[10].

AHOMaJIbHbIA XapaKTep COOTBETCTBYIOLMX AOMOBOPOB BbIPpaXKaeTCsi MPUMEHUTENBHO K
NX COOEPXXaHUIO B COXPAaHEHUN NULLb BHELIHEN (DOPMbl COrlallieHnsi, MOCKOJIbKY
NoA/IMHHO cBOOOZHONM B 3TOM C/lyvae sIBASieTCs BOASA JNLb OA4HOW N3 CTOPOH - TOW,
KoTopas npuberaeT Ana 3akJo4eHns gorosopa K popmynapy. Mexay Tem
perynmpoBaHune ob6s3aTeNbCTBEHHbIX OTHOLEHM B K nocTpoeHo Ha npuHumne ceoboabl
[LOrOBOPOB, KOTOPOMY KOPPECnoHAMPYET ANCMO3UTUBHO-PaKyIbTaTUBHOE
perynmpoBaHme. YYNTbIBasi BO3MOXHbIE HEFaTUBHbIE MOCEACTBMS NCNOb30BaHNSA
[LOrOBOPOB MPUCOEANHEHNS, 3aKOHOAATElb CTAaBUT CBOEN UCKIIOHYNTESIbHOWN LIEesbIo
orpa)kAaeHne NHTePEeCcoB TeX, KOro NPUHYANAN 06CTOATENbCTBA 3aKJII04YNTL AOFOBOP Ha
OCHOBE MpenJsioXKeHHoro popmynsapa, 1 Ana 3Toh Lenan NCnob3yeT UCKII0YNTENbHO
NMMNepaTUBHbIE HOPMbI.

YKa3aHHble HOPMbI 1 COCTaBNAT coaepxaHue cT. 428 K («loroBop NnpnucoeanHeHns»).

CtaTba 428 'K KOHKYypupyeT onpenesneHHbIM 06pa3oM Co CTaTbAMU raaBbl 0 caenkax. Ee
cyuw,ecTBeHHble 0COBEHHOCTN B 3TOM CMbICJ/1€ COCTOAT, Npe)xxAe BCero B TOM, 4TO CTaTbM
rfaBbl O cAeNKax, onpenenas cjydyan HegencTBUTENIbHOCTU NMOoC/eaHNX, UMEIOT B BUAY B
paBHON Mepe N AOroBopbI - opuanyeckmne pakTbl (HaNnpuMep, caesKn, HapyLlatouwue
YCTaHOBJIEHHYO 3aKOHOM ()OPMY), N LOrOBOPbLI-MPAaBOOTHOLIEHNSA (HanpuMep, COeNKN,
COBepLUEHHbIe C Lenblo, MPOTMBHON OCHOBaM NpaBornopsgka u HpaBCTBEHHOCTK). B
OaHHOM )Xe cJly4ae peyb uaeT ToJIbKO 0 caesikax (gorosopax) - opuandecknx aktax. B
3TOW CBA3M CripaBeniMBo Nog4YepKNUBAETCS, YHTO «KKPUTEPUEM BblaeNeHna 4oroBopa
npucoeanHeHNa U3 BCexX rpa>kAaHCKO-NMpPaBoOBbIX LOMOBOPOB CJYXXUT He CyLlecTBO
BO3HUKLLNX N3 HEero oba3aTenbCTB, Kak 3TO UMeeT MecTo npu anddepeHymnaumnn
OOroBoOpHbIX 0083aTeNIbCTB Ha OTAESIbHbIE BUObl OrOBOPOB, N HE XapaKTep



neaTesibHOCTM OAHON N3 CTOPOH (NYyB/INYHBIM A0rOBOpP), a CNocob 3ak4YeHuns
norosopa»[11]1.

HopMbl 0 HELEeNCTBUTENIbHOCTU CAEJI0OK NOJIb3YIOTCA MPUOPUTETOM MO OTHOLLUEHUIO K
crneuvanbHOMY NpaBuay 0 JoroBopax npucoeanHeHmns. CnegosaTtesnibHO, €C/IN HaNNLo
yKa3aHHble B rnase «Caoenku» nopokn forosopa (Caenkun), npuMeHeHuo NoANEXUT, B
3aBMCUMOCTU OT 06CTOATENLCTB, Ta WX MHAA HOPMa, BKJIIOYEHHAs B 3TY rnaBy. Takum
obpa3om, B Ciiyvae, NpeayCcMOTPeHHOM B CT. 428 K, pe4yb naeT o oroBsope,
oTBeYaluleM yCNOBUAM OENCTBUTENbHOCTU CAENOK.

Mpopgosxkaa conoctabsieHne CT. 428 K co cTaTbaMnM 0 HEAENCTBUTENIbHOCTU CAENOK,
MO>XHO YKa3aTb W Ha Apyrve pasanydms.

Tak, npuMeHeHune CcT. 428 K Bfie4eT MMEHHO PacTOPXXEHNE NN N3MEeHEeHNe 00roBopa.
Mpn 3TOM N3MeHeHne 03Ha4YaeT CoXpaHeHne 4oroBopa B U3SMEeHeHHOM Bupae, a
pacTop)XeHue - NnpekpawieHne ero Ha byayuiee Bpems. COOTBETCTBEHHO NMpu
MPUMEHEeHUN N. 2 TON »Xe CTaTbW CTOPOHbLI He BrpaBe TpeboBaTb BO3BpaALLEHUSA TOrO, 4YTO
OblN10 UCNONIHEHO NMUX MO AOMrOBOPY 40 MOMEHTA ero U3MEHEHNA UK pacTopXXeHus (ecnu
MHOEe He YCTaHOBJIEHO 3aKOHOM WJIN COorjlalleHneM CTOPOH), YHTO He UCKJIloYaeT
3aaBneHnsa TpeboBaHMUM, OCHOBAHHLIX HA HEOCHOBaTEs/IbHOM oborauweHunn. B oTanyme ot
3Toro n. 3 cT. 167 K npepycmaTpmBaeT, Kak npaswusio, B Buae nocaencteus
HeOeNCTBUTENIbHOCTN ABYCTOPOHHIO PEeCTUTYLMIO N NNWb B CJlyYae, ecin 13
cofep>XaHnsa oCnoOpMMON CLENIKN BblITEKaeT Takas BO3MOXXHOCTb, - ee NpekpalleHme Ha
byayuiee BpemMs. HegencTBuTENbHbLIM NPU3HAETCA AOrOBOP, 3aKJYEHHbIN C
HapyLleHneM O4HOro U3 yCa10BUN AENCTBUTENIbHOCTU, @ AOrOBOP NPUCOELUHEHNS
OOJIKEH HEMPEMEHHO COOTBETCTBOBATbL BCEM TaKMM YCNIOBUAM, T.€. ObITb MPaBOMEPHbIM.

Ona npumeHeHuns cT. 428 K He TpebyeTcsa yCTaHOBMEHNS TOro, 4To Aorosop 6bin
COBEepLUEeH BC/IeACTBUE TKeNbIX 06CTOATENLCTB HA KpaliHe HEBbIFOAHbLIX AN cebs
yC/I0BUSAX, YeM Apyras CTOpOHa BOCMNOJib30BasacCb, T.€. HAJIM4YNUA TEeM CaMbIM MPU3HAKOB
KabanbHOM caenku. ECnm aTu NpM3HaKM OKakyTCsa HaaMUo, MoTepresLlen CTOPOHe
npenocTaBnaseTcsa npaBo No cobctBeHHOMY BbI6OpPY MOCTPOUTL CBOM UCK Ha OCHOBE CT.
179 TK, n Torga Ha Hen nexuT 0653aHHOCTb AOKa3aTb Ha/n4me obCToATENLCTB,
XapaKTepUsyrLwmx 4OroBop Kak KabanbHylo caenky, Uam orpaHNYnTbCA
npenbsasaeHnem TpeboBaHun B paMkax cT. 428 K. lNpun nocnegHemM BapuaHTe OHa
ocBoboxxpaeT cebs 0T HEOBXOAMMOCTN A0Ka3blBaTb KakK HaM4Yne TsxenblX
06CcTOATENLCTB, TaK N TO, 4TO BTOpasd CTOPOHa 3TMM BOCMOJIb30Basacb. Ecam npu
cuTyauum, npegycmoTpeHHon cT. 428 K, byaeT nibpaHa ana npumeHeHnsa ct. 179 TK,
3TO, MOMUMO MNPOYero, OTPa3nuTCA Ha NoCNenCcTBUAaX: caenka (goroesop) byaeT npmnsHaHa



HeOeNCTBUTEJIbHOW, a He NpeKkpaTuBLen AeNCTBUe, N BMeCTO ABYCTOPOHHEN, KakK
rnpaBwso, pecTUTyummn nocaenyeT o4HOCTOPOHHSAA C OAHOBPEMEHHbLIM NepexonoM BCero
MOJly4eHHOr o UM nogiexkalwlero noJly4eHunto nMyulecTBa gencreoBasLluen Nogo6HbIM
obpa3oM cTopoHbl B goxon Poccunckon ®epgepauynn (ct. 179 NK).

CtaTbsa 428 'K KOHKYypUupyeT 1 co CT. 426 K. Paznnydmne mexxny yCc/o0BUAMU NPUMEHEHNS
Ka)XOo0W U3 3TUX CTaTen COCTOUT B TOM, 4TO NocCaeHAa paccYnTaHa Ha cneunanbHbln
CybBbeKTHbIN COCTaB (AOroBOp 3aKJKOYEH KOMMEPYECKOW OpraHm3aumnen, Kotopas
ocyuwiecTBnseT nybnnyHble PyHKUMK, YKa3aHHble B N. 1 cT. 426 K) B TO BpeMs Kak
NnPUMeHeHne HOPM O LOroBope NpUcoeguHeHUsa MOXXeT MMeTb MeCTO He3aBUCUMO OT
TOro, KTO BbICTynaeT B PO KOHTpareHToB. Kpome Toro, cT. 426 K BCTynaeT B
O0encTBMe He3aBMCUMO OT BOJIM CTOPOHbLI, KOTOpas, padymMmeeTcsd, ceBoboaHa B
MNCMOJIb30BaHNN COOTBETCTBYOLWLEro npasa. B ot/indme ot 3T10ro cT1. 428 'K paccyntaHa
Ha BbICTYMJIeHNe C COOTBETCTBYHOLWMMN TpeboBaHNAMN CTOPOHLI, MPUCOEANHMBLLENCS K

Aorosopy (hopmynspy).

Taknm obpa3om, pexxuM, yCTaHOBJIEHHbLIN NPUMEHNTENBHO K AOr0OBOpPaM NpucoegnHeHus,
OKa3blBaeTCs BCE Xe MeHee YLIEMIAILWMNM KOHTpareHTa amua, 4o MHTepecs!
obecne4ymBaeT CBOEN 3aLNTON 3aKOHO4ATENb. ITO 0OCTOATENLCTBO AAeT OCHOBAHUS
caenaTb BbiBOA, YTO, €C/IN 3aKJII0YEHHbIN AOrOBOpP NonagaeT O4HOBPEMEHHO Noja
nencteme obenx ctaten - 426 n 428 K, npaso BbIbOpa B NpUMEHEHUN TOW UK OPYroWn
CTaTbW OO/DKHO NpUHagfiexxaTb NoTepneBLUEeNn CTOPOHE.

Hapsaay ¢ rpa>k4aHCKo-NpaBOBbIMUY CYLLIECTBYIOT AOrOBOPbI, KOTOPbIE NCMNO/b3YIOTCS 3a
npegenamMmm yKkazaHHoOM oTpacsn. Bce oHn 9BASAOTCA COrnaleHnsmMmn, HanpaBieHHbIMU Ha
BO3HUKHOBeHMe Habopa npaB 1 0693aHHOCTEN, KOTOPbIE COCTABAAIOT B COBOKYMHOCTU
NMpPaBoOOTHOLLUEHNE, NOPOXKOEHHOE COorlalleHneM.

OCHOBbI rpa>kgaHCcKoro 3akoHogatenbctea 1991 r. (n. 3 ¢T. 1) npegycmoTpenu, 4To K
CeMeNHbIM, TPYLOBbIM OTHOLIEHUAM N OTHOLUEHUSAM MO UCMNOJIb30BAHUIO NPUPOLAHbIX
pecypcoB N OXpaHe OKpyxatouwen cpenbl, NpeacTaBasaoWLnM TOBAaPHO-AEHEXHbIE N NHbIE
MOCTPOEHHbIE Ha PAaBEHCTBE YYAaCTHUKOB UMYLLLECTBEHHbIE OTHOLUEHUS, @ TaKXe
CBSI3aHHbIe C UMYLLECTBEHHBLIMU HENMYLLLECTBEHHbIE OTHOLLEHUS, rpakKgaHCcKoe
3aKOHOO4AaTeNbCTBO NPUMEHAETCA B C/lyHasaX, KOraa 3T OTHOLUEHUS He peryanpyoTca
COOTBETCTBYHOLWMMU OTPACSAMN (CEMENHbLIM, TPYAOBbLIM N Ap.). TeM caMbIM Bbin
3aKpenaeH npuHUMn cybcmamapHoro npMMeHeHns rpa>k4aHCKo-npaBoBbIX HOPM K
YKa3aHHbIM OTHOLLUEHUSM.



Tam e (n. 4 cT. 1) cogep)xanoCb yKasaHue Ha TO, 4TO K MMYLLLECTBEHHbLIM OTHOLLUEHUNSAM,
OCHOBAHHbLIM Ha aAMUHUCTPATUBHOM NN MHOM BJIACTHOM MOAYUHEHUN O4HOWN CTOPOHbI
OPYron, B TOM 4Yucse K HaJorosbiM 1 opyrnm 610 0XKeTHbIM OTHOLLEHUNAM, Fpa>KgaHCKoe
3aKOHOOaTeNIbCTBO He MPUMEHSAETCH, 3a UCKJIIYEeHUEM ClyYaeB, NpenyCcCMOTPEHHbIX
3aKOHOOaTeNIbCTBOM.

HoBbI Mpa>KAaHCKNIN KOLEKC BblAENIT TONIbKO 04HY 0CO6EHHOCTb MMYLLLECTBEHHbIX
OTHOLLUEHWIN, KOTOPbIE HAaX0AATCH 3a NpefenaMn rpa>kaaHCcKoro npaea. MimeeTcs B Buay
eron. 3 CT. 2, B CUJYy KOTOPOro K MMYyLLLECTBEHHbLIM OTHOLLEHNAM, OCHOBAHHbLIM Ha
aAMUHNCTPATUBHOM NN MHOM BAIACTHOM MOAYNHEHUWN OOHOW CTOPOHbI APYrOi, B TOM
4yucne K HaJlorosbiM U ApyrumM (UHAHCOBLIM U aAMUHUCTPATUBHbLIM OTHOLLEHUSM,
rpa>kgaHCKOe 3aKOHOOATEeNIbCTBO HE MPUMEHSETCA, eC/IN MHOE He NpeayCMOTPEHO
3aKOHOOATEe/IbCTBOM.

OLHaKOo yKa3aHHasi HOpMa SIBHO He MMeeT B BUAY pa3rpaHMyYeHne 4OrOBOPOB Pa3/IMYHOM
OTpPac/IeBON NPUHAANIEXXHOCTU, MOCKOJIbKY Hasin4yne Mmexxay CTopoHaMum OTHOLIEHUSA
BJIACTU N MOAYMHEHNS BOOOLLLE NCKIOYAET B MPUHLMMNE BO3MOXKHOCTb MPUMEHEHNSA He
TOJIbKO FPa>K4aHCKOro 3aKOHOAATENbCTBA, HO M CaMOW KOHCTPYKLUM JOrOoBOpa Kak
TaKOBOrO.

[loroBop («cornaweHne») MoXXeT CyLLLeCTBOBaTb TOJIbKO MexAay cybbekTamum, KoTopbie B
DAHHOM KOHKPEeTHOM CJly4yae 3aHMMaloT paBHOe noJsioXKeHune. lNpnmMmepomM MoOXeT CNYyXUTb
nepepaya npeanpvHUMaTesnto B apeHay nmyuiectsa Poccuinckonm degepaunn, cybbekTta
depepaynm NAN MyHMUMNanbHbiX 06pa3zoBaHUN BbICTYNAKLWUMN OT UX UMEHN OpPraHamMu
B/IACTU U yrNpaBJIeHUsa U passindHble (hopMbl OrOBOPOB O pasgesie npoaykuum c
y4acTMeM rocygapcTBa (BbICTyrnatlowero oT ero UMeHn opraHoB). Bce Takme 4orosopebl
Mo CBOEMY XapaKTepy ABAAKTCHA 00blYHbIMU FPa>K4aHCKO-NPaBOBbIMU LOrOBOPaMMU.
Takum obpa3om, n. 3 CT. 2, ONEBUAHO, UMEEeT B BUAY UHbIe, HE AO0rOBOPHbIE OTHOLLEHUS.

NHTepec npeacTaBaseT B 3TOM CMbIC/1€ HOBbI BOAHbBIN KOOEKC, NPUHATLIN 18 okTAbpS
1995 r.[12] B camoM Kogekce Ha3BaHbl TP BUAa O0OroBOPOB: A0JITOCPOYHOr0
Mosib30BaHNA BOAHbLIM 0OBbEKTOM, KPAaTKOCPOYHOIr 0 NoJ1b30BaHUSA BOOHbIM 06 HEKTOM U
YyCTaHOBJIEHNS YaCTHOro BOAHOIO cepBuUTyTa. MNpn 3TOM eCcsin B NepBbIX ABYX O0roBoOpax
obsa3aTenbHO y4acTue opraHa NCNONHUTENbHOM BacTu cybbekTa Poccnimnckonm
depepaynmn, To NOCIEOHNN - LOMOBOP YaCTHONO BOAHOIO CEPBUTYTA 3aKJl04aeTCs
BOLOMOJIb30BaTeNIeM C JIMLLOM, B MOJIb3y KOTOPOro orpaHU4eHo ero rnpaso noJsib30BaHUA
BOAHbLIM 06bekTOM. B camoM Koaekce yperynmpoBaH Lesblii psf BONPOCOB, U, B
YaCTHOCTW, TakMe, Kak onpenesieHme CyuecTBeHHbIX YCI0BUA A0OroBopa, NOpAnoK ero
3akJto4eHnsa (06a3aTeNbHOCTb A/19 COOTBETCTBYIOLEN CTOPOHbI 3aKJIIDYEHNS A0roBopa C



rPaXkKAaHMHOM U I0PUANYECKMM JINLOM, MONYYUBLLUUM NINLLEH3UI0), perucTpaums
JlOoroBopa, NocNefCcTBMUSA PAaCTOPXKEHNA JOroBoOpa U Ap.

Ona onpepeneHns NpMpoabl yKa3daHHbIX 4OFOBOPOB Lenecoobpa3HO CONOCTaBUTb TPU
HOpMbI, coaepXxawmecs B BooHoMm koaekce. Tak, BO-NepBbiX, B CUJy CT. 46 «npaBa Ha
ob6ocobneHHble BoAHbLIe 06BbEKTLI NpuobpeTaloTCcs B Nopaake, npeayCMoTpeHHOM
rpa>x4aHCKNUM 3aKOHOAATE/IbCTBOM, 3eéMeJIbHbIM 3aKOHO4ATEIbCTBOM M HAaCTOALWMNM
Kooekcoms», BO-BTOPbIX, B CUJTy TOW Xe CT. 46 «BOOHbIN CEPBUTYT YCTaHaB/IMBAETCA
BOOHbIM 3aKOHOAATENbCTBOM Poccuimnckonm degepaumm nim 4OroBopomM» u, B-TPETbUX, B
cuny cT. 54 «k gorosopam nosib30BaHUs BOOHbIMU 06bEKTaMU MPUMEHSAIOTCHA MNOJI0XKEHNS
rpa>kAaHCKOro 3aKoHoAaTesIbCTBa O CAENKaX, AOrOBOpax U apeHae, eC/iM NHOe He
YCTaHOBJ/IEHO HACTOSALWMM KOJEeKCOM».,

YKa3aHHble CTaTbM OalOT OCHOBaAHWE CYNTaTb, YTO COOTBETCTBYOLWMNE JOrOBOPLI (BCE
TpW, O KOTOPLIX UAET peyb) NpeacTaBafoT cobon pasHOBMAHOCTb FPa’KAaHCKO-
NpaBoOBbIX 4OroBOPOB. A CTaTb BOoAHOro Kogekca, OTHOCALWMECSH K YKa3aHHbIM
O0oroBopam, - 0bbi4YHbIE CMeumaibHbie HOPMbI FPaXX4aHCKOro npaBa, KOTOPbLIE B 3TOM
CMbICJ1e€ HE OTJINYaKTCH, HanpuMep, oT HOPM, NOCBSLWEHHbIX LOrOBOpPaM O NepeBo3Ke
rpy30B, NaccaxmupoB 1 6araxka, BKJIOYEHHbIX B KOOEKC TOProBOro MopensiaBaHus nan
Bo3ayLHbIN KOOEKC, UMes B BUAOY, YHTO U Te€ U ApYrne HOpMbl ABAAIOTCS rpakaaHCKo-
NnPaBoOBbIMU, HO HOCALLMMK CreunanbHbIV XapakTep. B 3ToM cMbIC/ie 3aciy>XuBaeTt
BHMMaHUA To 0b6cToATENbCTBO, 4TO K B oTAnume oT OcHoB 1991 r. oTKasancs oT
6e30roBOpPOYHOro BbIHECEHUSA OTHOLLIEHUIW, UMEKLWNX CBOUM NPeaAMEeTOM UCMOJIb30BaHMeE
MPUPOOHbLIX PECYPCOB U OXpPaHy OKpYy>Xatowlen cpebl, He3aBUCMMO OT MeToda UX
perynuposaHus, 3a npenesbl rpa>x4aHCKoro npaesa.

Opyron npumep - JlecHon kogekc Poccunckon depepaymm, NpUHATbBIN 22 aHBaps 1997 r.
[13] OH UCXOAUT U3 TeX e NPUHLUIMOB peryampoBaHUsa OroBopos, 4To N BoaHbIN
Kofekc P®. B Hero BkJlO4eHO obLlee yKaszaHne Ha TO, 4TO UMYLLLeCTBEHHbIE OTHOLLEHUS,
KOTOpble BO3HUKAIOT MPU NCMOJSIb30BaHUN, OXpaHe, 3allmMTe U BOCMPON3BOACTBE /1eCOB
KaK BXOOAWMNX, TaK U He BXOAALLMX B JIeCHOM hOH[, @ Tak>Xe 3eMesib JIeCHOro oHAaa,
perynupyoTcs rpaxAaHCKUM 3akoHo4aTesIbCTBOM PO, ecsin nHoe He npefyCcMoTpeHo
JlecHbIM KogekcoM. CaM JleCHOM KOAEKC COAepXUT 0cobble HOPMbI, MOCBSLLLEHHbIE
perysnpoBaHuMIO Tak>Xe Tpex AOroOBOPOB: apeHabl y4acTKOB 1ecHoro hoHAaa,
6e3B03Me34HOro0 NoJib30BaHMA y4aCTKOM JIeCHOro hoHAa U KOHLECCUKM y4acTKa JIECHOro
doHaa. MNMpn 3TOM NOMUMO OTCbIJIOK K FrPaXKAaHCKOMY 3aKOHOAATENbCTBY,
CYLLECTBYOLWMNX B paMKax OTAENIbHbIX OOroBOpPOB, nMmeeTcs u obuwasa HopMa (cT. 12). OHa
npenycMaTpuBaeT, YTO BCe CAENKN C NPaBOM MNOJIb30BaHUA y4aCTKaMun fecHoro oHaa,
KOTOpble He BXOAAT B COCTaB (poHAa, perynmpytoTcsa cybcnapHo rpa>KgaHCKum



3aKOHOO4aTeNbCTBOM, a COEJIKU C OPEBECHON KYCTapPHMKOBOW PacTUTENIbHOCTbIO A0JIXKHbI
coBepLaTbCsa B nopsake, npegycMoTPEHHOM rpaXK4aHCKUM 3aKOHO4ATEeIbCTBOM U
3eMeJibHbIM 3aKOHO4aTeNbCTBOM Poccumnckon depepaunm (ta xe ct. 12 MK).

Ha mon B3rnsan, aHasorm4yHoe rnosioXKeHme MoXXeT co34aTbCa M NOo NOBOAY AOMOBOPOB,
KOTOpble ABNIAOTCA NPeAMeTOM APYruX oTpacien «npupoaooXpPaHHOro
3aKOHOOaTeNbLCTBa». MiMeeTcsa B BMAY, 4TO BCE OOrOBOPbLI, PEryIMpyeMble 3eMebHbIM,
BOOHbIM, JIeCHbIM KOAEKCaMW, 3aKOHO4ATE/IbCTBOM O HeApax U ApYrux NpupoaHbIX
pecypcax, oTBevatowme TpebosaHuaM cT. 1 K (T.e. NOCTPOEHHbIE Ha Havyanax
paBeHCTBA), HAANEXUT OTHOCUTb K YNCIY FPpaK4aHCKO-MNPaBOBbIX.

B pe3ynbTaTe OKa3blBAae€TCSH, YTO KO BCEM AOr0OBOpPaM, BO3HMKAIOLLMM MO MoBoay
NPUPOAHbBIX PECYPCOB, A0JIXKHbI MPUMEHATLCSA 06LMe HOPMbI FPaXkAaHCKOro npaBa, ecyu
NHOE He COOEPXXNTCSA B MOCBALLEHHbIX TAKUM A40OroBOpPaM 3aKOHOAATEsIbHbIX aKTax
(umetoTCa B BUAY, B HaCTHOCTU, CTaTbh BoaHoro, JIECHOro n Apyrux Takmx e
KoaekcoB). Mpn 3TOM Takne HOPMbI MOJIb3YIOTCA HECOMHEHHbIM NMpuopuTeToM. M 3TOoT
npuopunTeT 06BbACHSAETCA HEe MHOOTPAC/IEBLIM XapaKTePOM YKa3aHHbIX HOPM, @ TeM, 4TO
OHU SIBNSAIOTCS XOTS U FPa>KAaHCKO-MPaBOBbIMU, HO CNeLManbHbIMMU.

[lo nocnegHero BpeMeHu BONMpPoC 0 COOTHOLWEHUN CEMENHOMO U rpa>KAaHCKOro rnpasa
3aTparueBas BeCbMa Y3KUWN KPYr BOMPOCOB, JieXXallux 3a npegenamMmm 3akoHogaTeNbCTBa
o0 noroBopax. OgHako CeMenHbIn Kogekc PO BBen MHCTUTYT BpavyHoOro gorosopa. 2T0T
OO0roBop npenctaBnseT cobon cornaweHue nuy, BCTynawowmx B bpak, nam cornawieHue
Cynpyros, KOTopoe onpeaensieT nx MMyulecTBeHHble npaBa U 06a3aHHOCTN B Bpake 1
(nnn) B cny4vae ero pactopxxeHus (cT. 40).

Obuwas HopMa 0 NPUMEHEHNN FPaXKAAaHCKOro 3aKOHo4aTeNbCTBa K CEMENHbIM
OTHOLLEHNAM 3akKpennseT NpuHUMN cybcnanapHoCcTn. 9TO 3aKOHOA4ATENbCTBO
perynupyeT yKa3aHHble OTHOLEHUSA NPY Hamdnum ABYX HEeNpPeMeHHbIX YCI0BUN: peyb
noeT o cnyvasax, Korga cemMenHble OTHOLLIEHUS He yperyJsimpoBaHbl CEMENHbIM
3aKOHOLATeNIbCTBOM, NPU 3TOM MNPUMEHEHNE rpaXklaHCKOro 3aKoHo4aTeNbCTBa He
NMPOTUBOPEYUT CYLLECTBY CEMENHbIX OTHOWeHUN (CT. 4 CeMenHOro Kkogekca P®D).

B cuny 3akoHa «O MexxayHapoaHbIX gorosopax Poccmnckonm degepaumm» oT 15 nioHsA
1995 r.[14] meXxayHapOoOHbIM LOMOBOPOM MPU3HAETCHa MeXxAyHapoaHoe corsalleHue,
3aK/ito4eHHoe Poccunckon denepaymen ¢ MHOCTPaHHbIM rocygapcTBOM (Mn
rocygapcteamu) nnbo ¢ MexxayHapoaHON opraHnsaumnen B MMCbMeHHOW hopMe 1
perynupyemMoe MexayHapo4HbIM NMpaBoOM HE3aBUCUMO OT TOro, COAEPXKUTCA 1M Takoe
corsalieHne B OAHOM LOKYMEHTE UJIN B HECKOJIbKUX CBA3AHHbLIX Mexay cobon



DOKYMEHTaXx, a Tak>Xe He3aBUCUMO OT ero KOHKpPeTHOro HamMmeHoBaHus. [pu 3ToMm
YKa3aHHble 0O0roBOPbl A0JIXKHbI 3aKJ/104aTbCA, BbINOJIHATBLCA U MpeKpallaTbCa B
COOTBETCTBUN C OBLLENPUHATBIMN NPUHLMMAMN U HOPMaMN MeXAYyHapo4HOro npaea,
MoJsIOXKEeHUAMN camoro gorosopa, KoHcTutyumnenm Poccunckonm depepaumn. B
KoMMeHTapuu K yKa3aHHOMY 3aKOHY NMpuBefeHbl HEKOTOPbIe aKTbl, UCNOJIb3YloLmne
TUMWYHbIE 019 FPaXK4aHCKOro AOrOBOPHOro npasa KaTteropuun. Tak, Hanpumep, B
3akJIlo4eHHOM B paMkax CHIM CornaweHun o hnHaHCMPOBaAHUN COBMECTHOM
0eATeNIbHOCTU NO NCCIef0BaHUIO N NCMNOJIb30BaHMIO KOCMNYECKOro npocTpaHcTea 1992
r. roeoputcsa 06 06493aHHOCTU CTOPOHbLI, HapywmeLlen CornaweHne, Bo3MeLaTb YObITKK
B nopsnke, npegycMotpeHHoMm CornaweHnem. CornaweHvemMm mexny lNpaBntesnibCTBOM
P® n benapycun o TpaHCMOPTUPOBKE NMPUPOLHOro ra3a yepes Tepputoputo benapycu n
nocTaBkax ero notpebutensam benapycun 1992 r. npeaycMoTpeHo Bo3MelleHne yobITKOB,
CBSA3aHHbIX C HEO4OMOCTaBKOM N HegooT6opoM NpPMPOOHOro rasa, a Takxe o6493aHHOCTM
BMHOBHOWN CTOPOHbI BOCMO/IHATL Apyron CTOpOoHEe NpUYnHEHHbIe en yObITKM[15].

Yka3 Npe3ngeHTa PO oT 10 nioHA 1994 r. «O HeKOTOpbIX Mepax No obecnevyeHuto
rocyfapCTBEHHOro ynpaBJsieHUSA SKOHOMUKOW»[16] pacCMaTpuBaeT OTHOLLIEeHUS
MNpaBuTenbcTBa Poccnnckonm degepaunn nam ynosHOMOYEHHbIX UM heepasibHbIX
OpraHoB UCMOJIHUTESIbHOW BJ1IACTU C pyKoBoAUTeNsAMN hefiepasibHbIX FOCyAapCTBEHHbIX
npeonpuATUN Kak KOHTPaKTbl, 3aKJ/ito4aeMble B COOTBETCTBUN C Frpa>KgaHCKNUM
3aKoHoOaTeNIbCTBOM. B 3TOM CBA3M B HayKe TPyLOBOro npasa BeCbMa pa3BUTbI B3rnagbl
CTOPOHHUNKOB NPU3HaHUA YKa3aHHbIX 0OrOBOPOB rpakgaHckumu. MimeeTtca B Buay, B
YacTHOCTW, NMpuMepHbIN AOroBOP Ha NpencTaB/ieHNne MHTepPeCcoB rocyfapcTBa B opraHax
yrnpaB/ieHUsa aKUMNOHEPHbIX 06LLEeCcTB (X03AMCTBEHHbLIX TOBAPULLECTB), YHaCTb akUnn
(nonn, BKNagbl) KOTOPbIX 3aKpernsieHa B heaepasibHON cobCcTBEHHOCTU[17]. CTOPOHLI B
3TOM [OroBOpe MMEHYITCS COOTBETCTBEHHO «MNOBEPEHHbLIN N OBEPUTESIb>», a B
KayecTBe Moaenu npuv onpeneneHnn npas 1 0653aHHOCTEN KOHTPAreHToB BbICTyNaeT
00roBop Nopy4veHuns.

TaKyl No3nunio 3aHMMatoT, B HacTHoCcTU, A.®. HypTanHoBa 1 JI.A. Yuka-HOBa, KOTopble
rnosararT, YTO «OTHOLWeHUA paboTonaTensa n paboTHMKaA, B TOM YNC/Ie U PYKOBOAUTENA
npeanpusaTus, He OTBeYaloT TeM MPU3HakKaM, KOTopble MPUCYLLU rpa>KaaHCKO-NPaBOBbIM
OTHOLWLEHNAM. PykoBoaAuTeNb NPEeAnpUATUSA, KaK N BCAKUA ApYyron paboTHUK, oba3yeTcs
ocywecTsnATb paboTy No onpeneneHHoON OO/HKHOCTU, TO €CTb BbIMOJIHATH
onpefesieHHYI0 TPYAOBYO (DYHKUNIO, @ He nepefaBaTb paboTonaTesito KOHEYHbIN
pe3ynbTaT cBoero Tpyaa. OH CBA3aH paMKaMn NpaBu BHYTPEHHEro Tpy4oBoro
pacropska 1 B CUJly CBOero npaBoOBOro NnoJsIoXKeHUs A0J/KeH NOAYNHATLCA BOJie
paboTonatensa (CobCcTBEHHMKa UMyLLeCTBa NpeanpuaTus), 4To NCKYaeT aBTOHOMUIO



BOJIN, XapaKTEPHYI0 A5 rpa’kAaHCKO-NPaBOBbIX OTHOLWEHNR. By ay4n cBsA3aHHbIM, B CUy
cNy>xebHOoro NonoXKeHns C NpeanpUHNMaTESNIbCKON AesATeNbHOCTbIO, PYKOBOAMTENb
npeanpuaTUS He OCYLLECTBJISIET ee Ha CBOWM PUCK 1 He obnafgaeT NMMyLLEeCTBEHHON
CaMOCTOSAITENIbHOCTbIO, YTO HEOOXOANUMO ANst TOro, YTOOblI BO3HMKLLUNE OTHOLLUEHUNS MOXXHO
6b1J10 pacCMaTpPMBaTb Kak rpa>kAaHCKO-NpPaBOBLIE».

Ha mown B3rnag, npuBeneHHble HOpMbl K Mo3BoNAOT AaTb OTBET Ha BOMNPOC O
COOTHOLUEHUNN NOHATUN «TPYLOBON KOHTPAKT» N «TPYA0BON AOrOBOP», HO OCTaBAAT
OTKPbITbIM BOJlee LWWNPOKUIA - O COOTHOLLUEHUW FPaXXAaHCKOro N TpyA0BOro 4OroBOpPOB.
OO6bIYHO CaMOCTOATENIbHOCTb TPYAOBOIr0 AOroBOpPa CBA3bIBAOT C ABYMSI OCHOBHbIMW €ro
npu3HakaMun: Bo-nepsbiX, C MoAYNHEHNEM PabOTHNKOB TPYAOBOMY PEXUMY U, BO-BTOPLIX,
C OTCYTCTBMEM OTBETCTBEHHOCTU paboTHMKa 3a pe3dynbTaT paboThl. NocnegHee nmeeTt
3Ha4YeHMe 09 NPOoTUBOMOCTaBIEHUA TPYA40BOIro 4OroBopa rpa)ka4aHCKO-rMpaBoOBOMY
0OroBopy nogpsaa.

3. Knaccudpukaumsa norosopos

Hanbonee 3Hauymmom gnsa Knaccnukaumm rpa>K4aHCKo-npaBoBbIX AOrOBOPOB SBAAETCSA
ANXOTOMUS, KOTOpPasi ONMpPaeTcsa Ha O4HO N3 Tpex OCHOBaHMN. IMetTcs B BUAY:
pacnpeneneHne ob6s3aHHOCTEN MexXay CTOPOHaM, Hain4yme BCTPEYHOro
yOOB/IETBOPEHMNSA, MOMEHT BO3HUKHOBEHWSA O0r0BOP.

Ncrnonb3oBaHMe yKa3aHHbIX OCHOBaHMM NO3BONSET BblAE/INTb COOTBETCTBEHHO TPpW Napbl
Oorosopos: 0OAHOCTOPOHHME U OBYCTOPOHHME, BO3ME3OHbIE N 6e3Bo3Me3aHble, a TakxXe
peaJibHble N KOHCEHCYaAJIbHbIE.

I BYCTOPOHHUMU MPU3HAIOTCA OOr0BOPLI, B KOTOPbIX KaXKAas U3 CTOPOH MMEEeT 1 npaea, U
0643aHHOCTN, @ OAHOCTOPOHHUMU - AOFOBOPbI, B KOTOPbIX Y OA4HOW U3 CTOPOH eCTb
TOJ/IbKO MpaBa, a y APYron - TosIbKo 06513aHHOCTN.

K BO3Me3HbIM OTHOCAT [0roBOPbI, KOTOPbLIE MPeArnonaratoT rnojayvYyeHne Kaxaom mns
CTOPOH OT ee KOHTPAreHTa onpeaeneHHoON KOMMeHcaLuum, paagn KOTOpon 3aktoYvaeTcs
norosop. be3so3mMesaHbIMU SBASAIOTCS AOr0BOPbLI, HE NpeanosaratoLe Takon
KoMMeHcauuu.

KOHCeHCya/lbHbIMN CHNTAKOT AOr0BOPbLI, BCTYNawLWme B CUy C MOMEHTa OOCTUXXEeHUA
CTOPOHaMn cornacunmi, a peaJibHbIMMN - 0OroBOPbLI, KOTOPbIE MPU3HAOTCA 3aKJIIOYEHHbLIMU C
MOMEHTa, Korga Ha OCHOBE COrlrJialleHnA oCyLlecTBJ1eEHa Nnepenada CTOpOHOIZ



KOHTpPareHTy onpeneneHHoro nMmyllecTBa.

Cneundurka npegmMeTa rpa’kJaHCKo-NPaBoOBOro peryanpoBaHns npegonpenennna To,
4T0 60/ILLLUNHCTBO OXBAaTbIBAEMbIX 3TOW OTPAC/IbIO JOrOBOPOB SABASIETCSA ABYCTOPOHHUMMN,
BO3Me3AHbIMU N KOHCEHCYaJIbHbIMW.

3 yncna BblaeneHHblx B FK TMNOB AOroBOPOB K OAHOCTOPOHHUM OTHOCATCS r1aBHbIM
obpa3om [0roBopbl NOPyYeHUs, JapeHuns, 3aliMa, K 6e3B803Me3aHbIM - O 0BOpbI
6e3B03Me34HOro NoJIb30BaHUA 1 AapPeHns, K peasibHbIM - OrOBOpbLI 3aliMa,
[OBEPUTESIbHOIO YNpPaBJIEHNSI UMYLLLECTBOM, XPaHEHWS, NEPEBO3KN rPy30B.

NMpuBeneHHOe foeneHne He Bcerga AOCTaToO4YHO YCTOMYMBO U OAHO3Ha4YHO. Tak, B BUae
NCKJTI04EHUA O4HU U Te )Ke MO Ha3BaHWKo 4OroBOPbI MOryT Mpu onpenesieHHbIX YC/I0BUAX
OKa3aTbCHA B pa3HbIX rpynmnax. 9To 03Ha4yaeT, 4To Nno4 e4UHbIM HAaMMEeHOBaHNEM
BbICTYNalOT HEOAMHAKOBbLIE A0roBOpbl. Tak, XpaHeHne, 3aeM U nopy4yeHne MoryT ObiTh B
3aBUCMMOCTM OT AOCTUrHYTOrO CTOPOHaMU CorjlalleHns Kak BO3Me34HbIM, TakK ”
6e3B03Me34HbLIM AOFOBOPOM, a AapeHue, dUHaHCUPOBaHME NMoa YCTYnKy TpeboBaHuni,
be3Bo3Me3aHOE MoJsib30BaHNE, XPaHEHME - KaK peasibHbIM, TaK U KOHCEHCYasibHbIM
O0roBOpPOM. TOYHO TakK »e rnopy4veHue - B NpmHUMNe ogHOCTOPOHHUA 1N 6e3BO3Me3HbIN
0OroBOp - MOXKET B CJ/lyyae, yKa3aHHOM B CT. 975 K, oka3aTbCa ABYCTOPOHHUM, a
MHOrA4a 1 Bo3mMe3gHbiM. Torga, noBeputenb 0653aH HE TOJIbKO BO3MECTUTb NMOBEPEHHOMY
N30ep>XXKn n obecnevynTb NOBEPEHHOI0 CPeaAcTBaMU, HO Tak)Xe BbiNJ1aTUTb B
npenycMoTpeHHOM OOrOBOPOM MOpPSAAKeE U pa3Mepe, BO3HarpakaeHue.

Obs3aTenlbCTBa KOHTPAreHToOB B ABYCTOPOHHEM [0roBope B3aMMHbl. C 3TUM CBA3aHa
npexae Bcero eamHasa cygbba cooTBeTCTBYOLWMX 06A3aTenbCTB. Hanpumep, ecnn
npoAdaHHasa NokynaTesio NHAMBMAyanbHO onpenesieHHas Bellb 00 ee nepenaydu normbna
BCNeACcTBME Henpeoaonmmon cunel (bypu, yparaHa, noxxapa v T.n. o6CTOATENbLCTB,
rnognagatoLwmx noa NpU3Hakm «4pesBbl4aMHbIX U HENPeoOoTBPATUMbIX NPU OaHHbIX
ycnoBusx), To 06a3aTenbLCcTBO Npodasua B cuay n. 1 ¢T. 416 MK npekpawaetcs. U
OOHOBPEMEHHO C HUM NpeKkpallaeTcsa 06a3aTeNbCTBO NOKyNaTens NPUHATL U ONJATUTb
CTOMMOCTb COOTBETCTBYOLWEN BeLwmn. TOYHO TaK XKe, ec/in MOCTaHOBJ/IEHUEM
MpaBuTenbCcTBa PO 3anpeLlueHbl K BbIBO3Y 3a FpaHuUy onpenesieHHble ToOBaphl,
cocTaBsfloWwmMe npegMeT BHELWWHETOProBOro KOHTpakKTa, He4enCTBUTEIbHbIM
MPU3HaAeTCH BECb KOHTPAKT, a TeM CaMblM 0653aTeslbCTBa 1 TOrFO N APYroro
KOHTpareHTa.

HeneHne 4OroBopoB Ha OOHOCTOPOHHME N ABYCTOPOHHME onpeaesieHHbIM obpa3om
CBSI3aHO €O CT. 328 K, NOCBALWEHHOW BCTPEYHOMY UCMOJIHEHMIO. YKa3aHHas cTaTb4



3amMeHuna cobon ct. 177 MK 64 («NcnonHeHne B3anMHbIX 06593aHHOCTEN NO AOrOBOPY»).
ABTOpPbl KOMMEHTapMsa K 3TOW CTaTbe eANHOLYLWHO CTaBWU/IN 3HAaK paBeHCTBa Mexay
hesieHneM LoroBopoB Ha B3aMMHbIe N He ABNSAIOWMECA TaKOBbIMU, C OOHOW CTOPOHbI, a
TaK>XXe Ha O4HO- N ABYCTOPOHHME - C gpyron. Ycnosusa gencteusa cT. 328 K BblaesieHbl B
n. 1[18]. OH Npu3HaeT BCTPEYHbIM UCNOJSIHEHNE 0bs3aTeNnbLCTBa OAHOM N3 CTOPOH,
KOTOpOEe B COOTBETCTBUM C 4OroBOpoM 06yC/IoBNEHO NCMOJIHEHNEM CBOUX 00A3aTeNbCTB
Opyromn CTOPOHOMN.

TUNUYHbIN Cnydan npuMmeHeHnsa cT. 328 TK copepxutca B n. 1 ¢T. 719 K, koTopas
rnpenoctasuia nogpagvyncTtaBuia nogpagynenenieHHbiX yCioBUAX He MpucTynaTh K
paboTe, a HavyaTyto paboTy NPMOCTAaHOBUTL. B NnpuMepHbIN NepeyeHb OCHOBAHUW ANA
3TOro OKa3aJICb BKJIIOYEHHbIMU: HE NpenocTaB/ieHne maTepurana, obopynosaHus,
TEeXHUYECKON OOKYMeHTauum nnm nognexawien nepepabotke (0bpaboTke) Bewu; npu
3TOoM 0c060 BblaeneHo To 06CTOATENLCTBO, YTO BCE TakMe OeNCTBUSA LOJIXKHbI CITYXKUTb
npenaTcTBMEM MNOAPAAYUKY O/19 UCNOJIHEHUA AoroBopa. Bcnepn 3a cT. 328 KB n. 1 CT.
719 K cooep>XnTcs yKa3aHue Ha TO, 4TO He NpucTynaTb K paboTe uan, Nnpuctynms,
MPUOCTAHOBUTb €e NOAPAAYUK BMpaBe fa)ke U Toraa, Koraa BO3HUKM 06CToATEeNbCTBA,
O4eBNOHO CBMOETENLCTBYOWME O TOM, YTO NPenyCMOTPEHHbLIE B OFOBOPE AENCTBUS
3aKa34YMK He CMOXXeT OCYLLeCTBUTb.

OcobeHHOCTb paccMaTPMBAEMON CUTYyaL MM COCTOUT B TOM, YTO NPV HEN HEUCMNOJIHEHME
obsa3aTenbCcTBa O4AHOW U3 CTOPOH camo no cebe co3paeT HEBO3MOXXHOCTb UCMNOJIHEHUSA
ONns ee KOHTpareHTa. OgHako cT. 328 TK nmeeTt n 6onee WMpokoe NpuMmeHeHme. 370, B
YaCTHOCTW, NOATBEPXAAT U Apyrrne nMetowmecs B pa3HblX rjiaBax OTCbIIKU K
YKa3aHHOW CTaTbe.

NMpnMepoM MoXXeT cnyXuTb CT. 569 NK. OHa NpegycMaTpmuBaeT Ha ClyYan Korga B
COOTBETCTBUN C 4OrOBOPOM CPOKMK nepenavn obMeHnBaeMbiX TOBAapOB HE COBMaAaloT,
npuMmeHeHune cT. 328 K. NocnegHee o3Ha4vyaeT, eCTECTBEHHO, NMpaBo /060 CTOPOHbLI NpKU
YCJ/I0OBUN, €CJZIN KOHTpPAreHT B yCTaHaBJ/IMBAaEMbIN JOMOBOPOM CPOK He nepepaet
06yCcnoBNEHHbIN AOrOBOPOM TOBap, B CBOK o4Yepenb, 3a4ep>XaTb UCMOJIHEHNE
0643aHHOCTW MO BCTPEYHON Nepenade TOBApPOB UM fa)Ke pacTOPrHyTb 4OrOBOp U
notpeboBaTb BO3MeLLEHNSA YOLITKOB.

CneumnanbHble cny4an peannsaumm NpUHLKUMNOB, 3aKpenieHHbIX B CT. 328 K,
coaep>XaTcs N B CTaTbsAX 00 oTAeNbHbLIX BuAax noapsga n noapaaononobHbix
00rosopoB. Tak, NPUMEHNTENILHO K 40roBopaM noapsana Ha BbINOJIHEHNE NMPOEKTHbLIX U
M3bICKaTeNbCKUX paboT BblaesieHa HEO6X0AMMOCTb NMepenayn 3akKa3y4MkoM 3adaHnA Ha
MPOEKTUPOBAHME, @ TaKXXe NHbIX UCXOOHbIX AaHHbIX (M. 1 cT. 759 IK). loroBopoM Ha



BbIMOJIHEHNE HAaY4YHO-NCCe00BaTEeNIbCKNX, KOHCTPYKTOPCKUX U TEXHOJIOrMYeckux paboT
Ha 3aKa34uMKa BO3Js1araeTcsa npenocTtassieHne Heobxoammom nHpopmaumm, a ecam 3To
npenycMoTpeHo OOroBOPOM, TO TaK>XKe corjlacoBaHme C nogpaavymkomM TeXHUKO-
3KOHOMUYECKUX MapaMeTpoB Uan TeMaTukm paboT (n. 2 cT. 774 TK).

CtaTbsa 328 K gonyckaeT onpegesieHHble OTCTYMNJIEHUSA OT COAEPKALLUMXCSA B HEN HOPM
B 3aKOHEe uanm gorosope. Takme oTCTYNJI€HNS MOy T Bblpa3nUTbCS, B YaCTHOCTU, B
paclWMpPEHNN KPpyra BO3MOXHbIX MOC/eACTBUN HapyLeHUa NpenyCcCMOTPEHHbIX B HEN
obazaTenbcTB

B paBHOW Mepe cneumanbHbIMKU MepaMn MOryT BbITb Cy>XeHbl NOCNeACTBMA NPUMEHEHNS
COOTBETCTBYHOLWEN CTaTbW. Pe4yb naeT, B HaCTHOCTU, O CaAHKLMNAX, CBA3AHHbIX C
HeCBOEBPEMEHHOW OMNJIaTOM ToBapa, KOTOPbLIN NMPOoAaH C paCcCPOYKOW niaaTexxa.

OcobbIn cnyyan BCTPEYHOro UCMOJIHEHNS NMpenycMoTpeH B M. 2 cT. 489 K. UmeeTcsa B
BUAY CUTYyaLMs, KOTOpas MOXET BO3HUKHYTb Npu onJjlaTe ToBapa B PacCpPOYKY.
CooTBeTCTBYIOLWaA oMano3nTUBHas HoOpMa npeafocTaBsfseT NpoaasLy NnpaBo Ha Cly4vawn,
eCc/in nokynaTesib He NPon3Bes B YCTAHOBJIEHHbLIN CPOK O4epenHOro rnJjaTexa 3a Tosap,
KOTOpbI Bbls1, HE TONIBKO NPOoAaH, HO N NepefaH NoKynaTesnto, 0TKa3aTbCA OT
NCNosIHEeHNSA gorosopa v noTpeboBaTb BO3BpaTa NpodaHHOro ToBapa. MNMpun aToMm,
0[HaKo, YKa3aHHas CTaTbs COAEPXUT CyLeCTBEHHOEe OrpaHn4yeHue: COOTBeTCTBYOLLee
npaBo NMPUHaLNEeXNT NpoAaBLy TOJIbKO MNpW YCJI0OBUX, eC/In CyMMa NJlaTe)xxeun, KoTopble
0oJKeH bbbl Npon3BeCcT NOKynaTeNb, MPEBbILWIAET NOJIOBUHY LleHbl TOBAapOB.
CoBepLUeHHO 04eBUAHO, YTO YKa3aHHasa HOpMa Npu3BaHa OCYyLWeCTBAATb 3alUnTy
MHTepecoB NokKymnaTesnsa Kak cnabon CTOpoHbI B 4OroBOpe.

CnepnyetT obpaTuTb BHUMaHMe Ha TO, 4TO CT. 328 TK onpeneneHHbIM ob6pa3om
KOHKYypupyeT co cT. 451 K. NocnenHasa npegycMaTpmBaeT, B HaCTHOCTU, obwme
OCHOBaHMSA U3MEHEeHUs KU pacTop>xeHus gorosopa. CtaTtba 328 K, Ha Mo B3rnsaga,
ABNSAETCA cneunasbHON HOPMOW NO OTHOWeEHWUo K CT. 451 K. 3To Bbipa3nnock, B
YaCTHOCTW, B TOM, YTO A4 NMpuMeHeHus CT. 328 K B OXBa4YeHHbIX el0 CUTyaumnax HeT
HeobX0AMMOCTU CCbIJIAaTbCA Ha TO, YTO COOTBETCTBYIOLLME HapyLUeHUs Bblnun
«cyuwecTtBeHHbIMU». BMmecTe ¢ TeM cT. 451 K nmeeT Bosiee wmnpokyto obnactb
NPUMeHeHUs, NOCKOJIbKY «CyLleCTBEHHbIe HapyLleHNsa 0OoroBopa BTOPON CTOPOHON»
MOrYyT MMeTb MeCTO N CO CTOPOHbI KpeauTopa. iMeloTca B BUAY C/ly4an HapyLleHuns
KpeaonTopckom ob6s3aHHOCTU. O HEKOTOPbLIX N3 HUX nAeT peyb B CcT. 406 TK. UmeeTcsa B
BUAY, 4TO M. 2 yKa3aHHOW cTaTbu K npegycMaTpuBaeT CaHKLUMKM B NOJIb3y O0/DKHUKA Ha
Cc/lyqan oTKasa Kpegutopa OT NPUHATUSA UCMNOJIHEHUSA UIN HE COBEPLUEHNS KpeauToOpoM
DencTBun, NpefyCcMOTPEHHbIX 3aKOHOM, MHbIMW NPaBOBbIMW aKTaMun, OroBopoM nbo



obblyasmMn genosoro o6opoTa, 4O COBEPLUEHUSA KOTOPbIX AO/IKHUK HE MOI UCMOJIHUTb
cBoe obs3aTenbcTBO. MMeeTcs B Buay tpeboBaTb Bo3MeLeHUSA YObITKOB, a Mo
OeHe)XHOMY 0043aTeNnbCTBY HE MIAaTUTb MPOLIEHTbI, €C/IN HEUCNOJIHEHNE 006593aHHOCTU
npeacTtaBnsgeT cobonm «ero CyweCTBEHHOE HapyLUEeHNE», He TOJIbKO B ABYCTOPOHHEM, HO
N B OO4HOCTOPOHHEM [0roBope. OTO AaeT 0OCHoBaHMe TpeboBaTb YCTpaHEHUS
nocnencTBuUin, yKasaHHbIX B CT. 451 TK (NoMnuMO BO3MeLLeHNS YObITKOB, TakXe
pPacTOpP>XXeHUSA NN N3MEeHEeHNA O4OoroBopa).

Pa3rpaHnyeHne Bo3Me3aHbIX 1 6e3B03MEe34HbIX LOrOBOPOB HOCUT JlerasibHbl XapakTep.
Emy nocesuweHa cT. 423 K. YKa3aHHasa CTaTba NMPOBOAUT pa3nnymne mexay obonmm
BUAAMN LOrOBOPOB B 3aBUCMMOCTM OT TOro, LOJDKHA I NOJY4YUTb CTOPOHA NaTy Uan
NHOE BCTPeYyHoe NpenocTaB/ieHne 3a UCNOJIHEHNE CBOUX 0B6s13aHHOCTEN (BO3MEe3aAHbIN
norosop), 1nmbo oHa He Brpase npeTeHnoBaTb Ha 3To (be3Bo3Me3aHbIN gorosop). CTaTbs
423 TK (n. 3) cooep>xnT npesyMmnuunio B rnosib3y TOro, 4To 3aKJII04EHHbIN CTOPOHaMN
AOroBoOp ABMSETCA BO3Me3aHbIM. NHoe, T.e. 6e3B03Me34HOCTb A0roBOpa, A0JIKHO BbITb
npeaycMoTpPEeHO 3aKOHOM, APYrMMU MPaBoOBbIMU aKTaMW, COAEPXKaHNEM NN CYLLLeCTBOM
norosopa.[19]

CnepyeT OoTMETUTb, 4TO CaMa Npe3yMnunsa BoO3Me34HOCTM LOrOBOPOB SABSAETCH YacTbio
obuwero npaBuaa, OT KOTOPOro MOryT 6bITb CAeNaHbl OTCTYMNJIEHUS, MOMMMO CaMOro
[0orosopa, 1 B creymasibHblX HOpMax. Hanpumep, nopy4eHune npeanonaraeTcs
6e3B03Me34HbLIM N COOTBETCTBEHHO 0643aHHOCTb OOBEPUTENSA ONNATUTD,
BO3Harpa>kaeHme noBepeHHOMY BO3HMKAET JnLb NpU YCAOBUN, €CIN 3TO
npeayCcMoTPEHO 3aKOHOM, MHbLIM MPaBOBbIM aKTOM UM gorosopom (n. 1 cT. 972 MK).
Takum e 6e3B03Me3HbIM NMPU3HAETCA XpaHeHue B rapaepobe opraHusaumnm, Npu 3ToMm
NCKJII04EeHNE BO3MOXXHO TOJIbKO MPU HaJIM4UM MHOIMO B AOr0OBOPE CTOPOH NN UHOE
obycnosneHo npu caave Bewm (N. 1 cT. 924 IK).

Bo3Me3gHOCTb MM COOTBETCTBEHHO 6€3B03Me34HOCTb A0roBOpa BbITEKAIOT, KakK
npaBwuio, U3 sierajsibHOro onpeeneHns. B HeKOTopbIX Ciiy4asax nNpuv oTCYTCTBUU NPAMON
3anncu B COOTBETCTBYOWeN cTaTbe MK 3akoHogaTeb BKJIKOYaeT A0MNOJIHUTEsNIbHO A1
BHECeHUs NoJIHOW ACHOCTU yKa3aHue Ha BO3Me34HOCTb AOoroBopa. Tak, Hanpumep, n. 3
CT. 685 MK npegycmaTpuBaeT, 4TO A4OroBOp NogHaMMa NPUMEHUTESIbHO K XUJNLLHOMY
HaMMy BCerga Bo3Me3eH.

MyHKT 1 cT. 572 'K ycTaHaB/MBAET, YTO K 4OrOBOPY AapPEHUS, KOTOPbIN
npenycMaTpuBaeT BCTPEYHYIO nepeaady BeLwmn uam npasa 1mMbo BCTpevHoe
0643aTenbCTBO, NPUMEHSATCA HOPMbI N. 2 cT. 170 K. 2To 03Ha4YaeT npmusHaHMe Takoro
AOoroBopa NpuUTBOPHON caenkon. OaHako NpueBeageHHoe NpaBnao nmeeT bonee obwnn



XapakTep. Tak, NPUTBOPHLIM ABAAETCA /tobON [OroBOp, KOTOPLIA BMECTO
cooTBeTCTBYyOLWero 6e3so3mMe3fHOro NOMMEeHOBAHHOIO AOroBOpa CKOHCTPYUPOBAH Kak
BO3Me34HbI UM 6e3Bo3Me34HbI BMECTO BO3Me34HOro (areHTCKUM A4orosop C
yKa3aHuem Ha OTCYTCTBUE Y CTOPOHbI, HA3BaHHOW areHToM, NpaBa Ha noJsy4yeHune
BO3Harpa>kaeHus). CooTBETCTBEHHO K TaKUM A0roBOpaM OOJ/KHbI MPUMEHATbCA HOPMb
obuwien 4yactm 0b6sg3aTeNbCTBEHHOINO NpaBa, aHaNormsa 3akoHa 1 aHaslorusa npaea.
NcknioveHns coCcTaBnsAT CNyYaun, Korga 3akoHogaTesb peryampyeT ABa 4OroBopa,
OT/IMYaOWNXCA OANH OT APYroro BO3Me34HOCTbI0. [leneHne AoroBopos Ha BO3Me3Hble
n 6e3Bo3Me3sgHble BieYeT 3a cobon passinyHble NpaBoOBble NOCNEACTBUSA, BKIOYASA U
Takune, KoTopble HaXoA4ATCSA 3a paMKaMu obsa3aTeNbCTBEHHOr 0 npasa. Tak,
y00BJIeTBOPEHME NHANKALMOHHOIO NCKa, afgpecoBaHHOro fobpocoBecTHOMY
npuobpeTaTento, 3aBUCUT OT TOro, 6b1a M MOCNYXUBLLUUA OCHOBaHMEM BO3SHUKHOBEHUSA
npasa BJlafeHMSA OOrOBOP BO3-Me34HbIM Ui 6e3B03Me34HbIM.

Bo3Me3QHOCTb He O3Ha4YaeT 1 Ja)ke He npegnosaraeT B Buae obuiero npasuna
HenpeMeHHO 3KBMBAJIEHTHOro npefoctasieHns obenx cTopoH. MNMocnencrens
OTCYTCTBUSA SKBUBAJIEHTHOCTU, N TO B YKa3aHHbIX B HEW npepenax, npeaycMoTpeHsbl, B
4aCTHOCTW, B CT. 179 K. Pe4yb naeT o NpuUsHaHUN COenkKn HeLenCTBUTE/IbHON Kak
kabanbHoW. Moa nocnefgHen noapasyMeBaeTCa CAesika, KOTOPY L0 BbIHYXXAEHO Obi0
COBEpPLNTb BCIEACTBMNE CTEYEHUS TsHKeNbIX 06CTOATENbCTB, MPUTOM Ha KpanHe
HeBbIrOAHbIX ANA cebsa ycnosuax. Ansa HaCcTynsieHNa yKa3aHHbIX B TON Xe cTaTbe
nocneacTen Heobxoammo, 4Tobbl BTOpas CTOPOHA TaKNMU TsHKesibIMU
obcTosTenbCTBaMM BOCMNOJIb30BaJslaCb. B 0CHOBe pa3rpaHnyeHus 40roBOPOB peasbHbIX U
KOHCEeHCYyasibHbIX JIEXXUT Npu3HaHue npaso obpasywowmm pakToMm nmbo camoro
cornaweHmns (KOHCeHCyalbHbIN AOroBop), N1Mb6o OCHOBaAHHOW Ha COrJlalleHnn nepenayn
BELLUN NN NMHOIo nmyLllecTBa (peasibHbl A0rosop).[20]

[eneHne 0OroBopoOB Ha pealibHble N KOHCEeHCYaJibHble Tenepb onMpaeTcs Ha
cooTBeTCTBYOLWee ykasaHue B K. Peyb npget o cT. 433 Kogekca. imes B Buay
KOHCEHCYyasibHble A0roBopbl, M. 1 yKa3aHHOW CTaTbW Nog4YepKMBAET, 4TO AOrOBOP
MPU3HaeTCAa 3aKJIlDY4EHHbIM B MOMEHT MOJly4eHUsa TeM, KTO OTNpaBua opepTy, akuenTa.
IMEHHO AaHHbLIN MOMEHT pacCMaTpPUBAETCA KaK lopuanyeckmnin akT, HeobxoanMbIN
OOCTAaTOYHbIN A1 NPU3HAHNSA BO3SHUKHOBEHNA MeX Y CTOPOHaMM NPaBOBOWN
(norosopHon) ceasn. B otnnyme ot n. 1, n. 2 faHHOW CTaTbW CTOJIb XXe ABHO UMEET B
BMAOY peasbHble gorosopbl. COOTBETCTBEHHO UM NPeayCMOTPEHO, YTO B CJly4YasX, Koraa
0N 3aKJl04YeHns Aorosopa HeobxoamMMa TakxXKe rnepefada nMmyLecTsa, 40roBop
CYMTaeTCHa 3aKJIloYeHHbIM C MOMeHTa ero nepegayn. Cogep kallasacsa TaM XKe OTCblJIKa K
CT. 224 K O0o/1>XHa NOATBEPANTb, YTO pedb NOET Npexxae BCero o rnepenaye Bewmn, HO



€CTb BCE€ OCHOBaHWA NonaraTb, 4TO B TaKOM Xe Mepe 3TO OTHOCUTCA U K rnepegadye rnpas.

CpaBHeHue n. 1 u n. 2 cT. 433 N'K no3BosigeT caenaTb BbIBOA O sierajibHOM npe3ymnuyun B
MoJib3y KOHCEHCYa/IbHOCTU oroBopa. NossneHne Takonm npesyMmnumnum obbacHaeTCsa TemMm,
YTO KOHCEHCYC - MUHMMYM HeobxoaMMOoro A norosopa, a nepefava Bewm -
OONONHEeHMe K HeMy, HeobxoamMMoe NuLb A58 onpefeneHHbIX BUAo0B (TUMNoB) 4OroBOPOB.
TaK »Xe KakK 3TO MMeeT MeCTO B OTHOLLUEHNN Nap «BO3Me34HbIN - 6e3B03MEe3aHbIN» NN
«OOHOCTOPOHHWUIN - ABYCTOPOHHUN», KOHTPareHTbl He MOryT No CO6CTBEHHON
MHUUMaTUBE TpaHChopMUpPOBaTb AOrOBOP, KOTOPbLIA B COOTBETCTBUN C 3aKOHOM
ABNISAETCA KOHCEHCYasibHbIM, B peajibHbln [oroBop inbo, HaobopoT, peasibHbIN B
KOHCeHCyasibHbln. ECM OHM BCe e NocTynaT NoAobHbIM 06bpa3oM, TO BbINAYT 3a paMKu
COOTBETCTBEHHO BblaeneHHoro B K, MHOM 3akoHe nnbo ApyroMm NpaBoOBOM aKTe
00roBopa v K OTHOLEHUAM CTOPOH A0J/KHbI MPUMEHATLCA CTaTbu obLLen 4YacTun
06a3aTenbCTBEHHOr0 NpaBa, HOPMbI, MPUMEHSAEMbIe B NOPSAKE aHa/IOr MM 3aKOoHa U
aHasiormm npasa.

KoHCTpynpoBaHMe TOro nam MHOro AorosBopa Kak peasbHoro nauv, HarnpoTuB,
KOHCEHCYaJIbHOro 3aBUCUT OT TOro, B YEM BbIpa)KaeTCA MHTEpPEC Ka)KA0N U3 CTOPOH U1
KakoBa COOTBETCTBEHHO LieJib A40roBOpa, KoTopas B obuem Buae npeacrasnset cobown
CYMMY MHTEPECOB KOHTpareHToB. ECin faHHaa uenb COCTOUT B MOJlyYEHUN BeLWn, B
paboTe nnan B ycsiyre n COOTBETCTBEHHO B BO3HarpakaAeHumn, ykasaHHoe gencrseue (no
nepejaye BeLLW, BbIMOJIHEHUIO PabOT, ynaaTe BO3HArpa>kaeHNa M OKa3aHUIo yCcayr)
CTaHOBUTCA NpegMeToM gorosopa. W Toraa 3akoHogaTenb GopMUpyeT A0roBop Kak
KOHCEHCYasibHbIA. B 0CTanbHbIX CNyYasx, Korga npegmMmeToM OOroBopa CIYyXUT
coBepLueHne onpeneneHHbIX 4eNCTBUN MO OTHOLIEHMIO K UMYLLLECTBY, 3aKoHO4aTe b
BbibupaeT Mogesnb peasbHOro 40roBopa.

MoCKONbKY peasibHbI AOroBOP NMpeanonaraeT Bbipa>KeHne BoU NC AeNcTBue -
nepenayvy MmMyLlecTBa, BO3HUKaEeT HEOOX0ONMOCTb ONpeaennTb, Kakme nocnencTens
HaCTYnAT, eC/i CTOPOHa MNocCJ1e BblpaXkeHUs corsacusa He nepenacT MMyLLEeCTBO.
EcTecTBeHHO, 4TO NpenbasnsaTb TpeboBaHMA 0 Nepenavye MMyLLECTBa K HEN Heb34,
MOCKOJIbKY 00roBoOp B NOAOOHbLIX CyYasaXx NMPU3HAETCA He3aKJIIYeHHbIM. TaknMm obpasom,
peyb noeT o He3aBepLUeHHOM puanyeckom coctaBse. CnenyeT, 04EeBUOHO, COMrIACUTLCA
c O.A. KpacaB4uMKOBbIM, YTO «lOpnanyeckmne nocaeacTBms HacTyrnakT TOJIbKO NMpu
HaM4Ynm BCcex rpmnanvyecknx hakToB COOTBETCTBYIOLLEr0 IOPNUANYECKOrO COCTaBa.
Co3pgaHHas oTAesIbHbIMU LOPUANYECKUMN paKTaMn He3aBEPLUEHHOr0 COCTaBa
BO3MOXXHOCTb ABMXXEHUSA KOHKPETHOro NpaBoOTHOLWEHNSA caMa no cebe, Kak 1 hakTbl ee
cospawoLme, KPULANYECKOro 3Ha4YeHNsa He nmeeT»[21].



N BCce e, Ha Mown B3rnsag, oeneHne Ha KOHCEeHCYaJlbHblE€ N peaJibHble AOIrOBOPbLI HE
BCerfa oKa3blBaeTCsa 00CTaTO4YHbIM. Pe4yb naeT 0 TOM, 4YTO CYLLEeCTBYIOT TakKue OOoroBophl,
B KOTOPbLIX LeJib rnpeanctaBiadeT coboi nx CoOCTaBHOW 3/IEMEHT. Mpwn 3TOM Lenn
npmnpoaeTcd Takoe 3Ha4YeHNeE, 41O €€ He OOCTUXKEHNE UJIN, YHTO TO XKe, OTCTYrJ1IeEHNE OT
uenn, I'Ipeﬂ,yCMOTpeHHOVI B OoOroeope, ABndeTtcd 0oCtaTo4HbIM OCHOBaHMUeM AnA
NnPpM3HaHMA 0OroBopa He3aKJII04YEHHbIM.

C npuHATMEM HoBoro MK, cyuweCcTBeHHO pacClMPUBLLErO KPYr yperyanpoBaHHbIX UM

[ OroBOpoOB, BO3HUKI/IA HEOOXOAMMOCTb NPOBECTU TaKoe XXe ANXOTOMUYECKOoe aAeeHne B
paMKax o4HOW onpeaesieHHOW rpynnsbl. Pedyb naet o gesieHnmn Bo3Me3aHbIX JOroBOPOB Ha
«MEHOBbIE» U «PUCKOBbIE» («asieaTOpHble»). B oT/in4Me oT BO3MEe3gHbIX, «MEHOBbIX»
0OroBOPOB, K «PUCKOBbLIM» OTHOCATCHA OOr0OBOPbI, KOTOPbIE OTJINYAKTCA TEM, YTO B HUX,
no yteepxxaeHuto K.M. NobepgoHocueBa, «N0 Lean N HAaMEPEHUIO CTOPOHbI KOHEYHbIN
pe3ynbTaT AOrosBopa, MaTepuasibHasa LLeHHOCTb ero nocTaBJ/lieHbl B 3aBUCUMOCTb OT
cobbITNS COBEPLUEHHO HEN3BECTHOMO UKW CAYHaNHOr0 UM TOJIbKO BEPOATHOrO, Tak 4TO
npu 3aKJIl04EHNN ero COBEPLUEHHO HEM3BECTHO, KOTOpPasa CTOPOHA B KOHEYHOM
pe3ysbTaTe BblMrpaeT, Moay4yuT Bbirogy»[22]. 3T J0roBopbl (HaCTb U3 HUX COCTaABAAMN
npoBoOAMMbIE FOCYAAPCTBOM JIOTEPEN) UMENN MeCTO N paHee. B Kogekce oHU NOSBUNCH
nvwb B 1994 r. Peyb npet o rn. 58 Kogekca - «l[poseneHue urp n napm».

HeraTuBHoe OTHOLLUEHME K UrpaM N Napun COXpaHseT B 3HAYNTENIbHOW Mepe U
aencreyrowmnn Kogekc. M3 cT. 1062 n 1063 K cnenyeT, 4TO Urpbl N Mapn cHUTaOTCA
OENCTBUTENIbHbIMU COEIKaMN TOJIbKO B CJ/lydasax, NPsiMO npenycMoTpPeHHbIX
rnpuBeneHHbIMU CTaTbAMU, U COOTBETCTBEHHO TOJIbKO B 3TUX CNy4asax rnogsexxaT
3awmnTe. OBWKMM XXe NpaBUIOM ABASETCA NPU3HAHWE N Urp, N Napun obcToAaTeNnbCTBaMN, C
KOTOPbIMM HE MOXET BblITb CBA3aHO BO3SHUKHOBEHME NpaB 1 06593aHHOCTEN Y CTOPOH.
NcknoyeHne cocTaBnsaoT NoTepen, ToTaan3aTopbl U UHbIE UTPbl, MPOBOAUMbIE
rocynapCTBOM WU MyHUUMMAAbHbIM 06pa3oBaHMEM NN MO UX pa3peLlleHunto. Ona Takmx
C/ly4aeB yCTaHOBJIeHa 3(heKTnBHas 3alumMTa MHTEPECOB YH4aCTHUKOB Urpbl - TEX, KTO
MPOTUBOCTOUT OopraHm3saTtopam urp (cT. 1063rK).

Cneunduka aneaToOpHbIX CAENOK COCTOUT B TOM, YTO U NMpu Urpax, n Npun napu B
3aBUCMMOCTM OT HACTYMNJIEHUSA WIN HE HACTYMJeHNS YyCTaHOB/IEHHOro obcToATEeNbLCTBA
BbIMFpPbIBAa€T OQHa CTOPOHA, a NpourpbiBaeT apyras. Bce oeno B ToM, Kakas n3 CTOPOH
OKaXeTCs B TON UM MHOW No3uumn. Mo CBOEN KOHCTPYKLMKN afleaTOPHbIE AOr0OBOPbI -
Pa3HOBUOHOCTb YCNOBHbIX CAENOK. KaK 1 B MHbIX YCNOBHbIX CAesIKaX, BOSHUKHOBEHME
npas n o693aHHOCTEN NOCTAaBNIEHO 34eCb B 3aBUCUMOCTb OT 06CTOATENLCTBA,
OTHOCUTENIbHO KOTOPOro HEN3BECTHO, HACTYNUT 1M OHO. Mpn 3TOM K pa3peLlleHHbIM



aNeaTopHbIM caesikaM, aHaJIorn4YHO APYrnUM YCNOBHbIM COesIKaM, O0/KEH NMPUMEHATbLCSA
n. 3 cT. 157 TK. N3 Hero BbITEKAET, 4YTO, KOrga HacTynJIeHUIO YCNoBUSA («Bbinan
BbIUIpbIW») HeJobpoCcoBECTHO BOCNPENATCTBOBasIa CTOPOHA, KOTOPOW 3TO HEBbLIFOOHO
(uMeeTCH B BUAY OpraHM3aTop Urp 1 napu), ycnosue npusHaeTCcs HacTynmseLwuM. U
HanpoTuB, €C/IN HaCTYNJIEHUIO YCNOBUSA HeaobpoCcoBeCTHO coaencTBOBasla CTOPOHA,
KOTOPOM HaCTyrnJeHne yCcnoBuUs BbIrOAHO (Y4aCTHUK), YC/IOBME NMPU3HAETCHA He
HaCTyNMBLUUM

3aKJiloueHue

ﬂ,OFOBOp BbICTYMNaeT Ba>KHENLNM cpenCcrtsoMm MnHOMBMAOYyaJlbHOIo nMpaBoBOro
peryamnposaHmna nMmywecTtBeHHbIX U HEMMYLLeCTBEHHbIX oTHoweHun. OH BeOeT K
YCTaHOBJ1IEHWNIO lOpI/I,EI,I/I‘-IeCKOVI CBA3N MexXay yd4aCTHMKaMu.

Ewe B peBHen Pycn Bb110 CNIOBO «yroBop», NpeBpaTuBLLEecs BNocJeacTBUN B
«[10rOBOP», N €ro CUHOHUM «pAda». ITU CJI0Ba A0 CUX NOP COXPaHWUIINChL B MOrOBOPKaXx:
«Yrosop popoxe geHer», «He 6b1s10 Obl pAAy, He Obls10 66l U cnopa». CaMu Toro, He
Befas, Mbl 3aKJllo4aeM forosopbl 6ykBasibHO exxefHeBHO. EC/in BepHO, 4TO pa3Hble
HayKn MMeloT pa3Hoe npeacTaB/ieHne 0 XXU3HW, NoXKalyun, OPUCT MOr Bbl C NOSHLIM
OCHOBaHWMEM CKa3aTb: «XXU3Hb 4YesioBeKa — HernpepbiBHOE 3ak/oyeHne becyncaeHHoro
MHO>XeCTBa L0rosopos». [loroBop npeacTtasnseT coborn 0gHO N3 CaMbIX YHUKAJIbHbIX
NMpPaBOBbIX CPeCTB, B paMKax KOTOPOro MHTepecC Ka)KgoW CTOPOHbI, B MPUHLMUNE, MOXKET
ObITb YOOB/IETBOPEH /IULLb Yepe3 yA0BJIeTBOPEHNE UHTepeca APYrol CTOPOHDbI.

3TO 1 NopoxXaaeT obLnA MHTepeC CTOPOH B 3aKJIl04eHUn forosopa. MIMeHHo Ooroeop,
OCHOBAHHbI Ha B3aUMHOW 3aUHTEPECOBAHHOCTU CTOPOH, crnocobeH obecneynTb TaKyio
OpPraHnU30BaHHOCTb, NOPAAOK U CTabUIbHOCTb B 9KOHOMUYECKOM 060p0TE, KOTOPbIX
HEBO3MOXXHO A0O6UTbCA C MOMOLLbIO CaMbIX XXECTKUX aAMUHNCTPATUBHO-MPABOBbIX
CcpencTs.

JloroBop — 3T0 Hanbosiee onepaTUBHOE U TMOKOE CPEeCTBO CBA3UN MEXIY
NpPon3BoACTBOM U NoTpebneHnem.

B cnny aToro nMmeHHo [oroBopHo-npasoBas popma cnocobHa obecneynTb HEOBXOANMbIN
6anaHC Mexxay CrpoCcoM U NPeasioXXeHNEM, HAaCbITUTb PbIHOK TEMW TOBapaMum, B KOTOPbIX
Hy>XOaeTcsa noTpeburtens.



[loroBop No3BossieT y4aCTHUKAM 3KOHOMUYECKOro obopoTa oTHyXAaTb U3IULLIHNE NN
HEHY>XHble UM MaTepuaibHble LEHHOCTN, NoJly4Yas B3aMeH UX COOTBETCTBYOLWNNA
OEHEXXHbI 3KBUBANEHT UM HeobxoanMble MM MaTepuasibHble 61ara B HaTypaibHOW

dopme.

C NOMOLLbIO AOrOBOpA Y FpaXkaaH 1 topuandyeckux nmu GopMnpyeTcsi yBepeHHOCTb B
TOM, YTO UX NpeanpuHUMaTeNnbCcKas aesaTesnbHOCTb OyaeT obecneyeHa BCeMU
HeobXoANUMbIMM MaTepPUasIbHbIMU NpeanockisIkaMn, a pe3ysbTaThbl
npeanpuHUMaTENbCKON OESTENIbHOCTU HanAQyT Npu3HaHne y notpebutenen n byayT
peann3oBaHbl. Takasl yBepeHHOCTb, B CBOIO o4epelb, CMocobCcTBYyeT pa3BUTULO
NPOV3BOACTBEHHON Chepbl.

C NOMOLLbIO 1,Or0BOpPa COBEPLUEHCTBYETCS U MPOLECC pacrnpeaeneHns npon3BeeHHbIX B
obuiecTBe MaTepurasibHbIX 61ar, MOCKOJIbKY OOr0OBOP MO3BONISIET AOCTAaBUTb
Npon3BeAeHHbIN MPOAYKT TOMY, KTO B HEM HY)XOAEeTCs.

NloroBop obecneynBaeT 3PPEKTUBHbIN 0OMEH Mpoun3BeaeHHbIMU N pacnpenesieHHbIMN
MaTepuabHbIMK 6naramMmmn B cayvyae naMeHeHns nNnoTpebHoOCTeN YHaCTHMKOB
3KOHOMUMYeckoro obopoTa.

3TN 1 MHOIrMe gpyrme Ka4ecTBa OOrosopa Cc Hens3be>xxHoCTbio 06yCcnoBAMBaOT yCUIeHUE
€ro poau 1 pacwmpeHmne chepbl MPMMEHEHNSA MO Mepe nepexona K PbIHOYHOWM
9KOHOMMUKE.
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