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BBepneHue

AKTYanbHOCTb Te€MbI. 3a MocaeaHne rofbl 3KOHOMMKa Poccmm Bblilna Ha cTabuibHO
YypOBeHb Pa3BUTUA. B HeManon cTteneHn cnocobcTBoBano 3TOMY U (hopMUpPOBaHME
rpa)kAaHCKOro 3akoHoAaTeNbCTBa, KOTopoe obecrneymBanio NPaBoBYO persiaMeHTaunto
PbIHOYHbIX Npeobpa3oBaHUiA. Ba)xHas posib NpY pa3BUTUN SKOHOMUKN TaKXe
NpUHaANEXUT NpeanpuHnmMaTensMm. CBOU B3aMMOOTHOLLEHNA OHW BbICTPaMBalOT C
MOMOLLIbIO 3aKJIIOYEHWSI OrOBOPOB.

Koraa 6bin npuHaT MpaxxgaHckun kogekc Poccninckon ®epepauynn (oanee MK PO), Toraa
1 6bI21 NpoBO3raaweH NpuHUMn ceoboabl 4OroBopa, COrslacHO KOTOPOMY CTOPOHbI
BrpaBe, KaK 3aKJlo4aTb NpefgyCcMOTPEHHbIE FPa>KgaHCKMM 3aKoHO4aTe/IbCTBOM
AOroBOpbI, Tak U HE NpeaycMoTpeHHble M. EanHoe TpeboBaHme ansd 3TUx AOroBOPOB -
He NMPOoTUBOPEYYME UX FPaKJaHCKOMY 3aKOHOOATEeIbCTBY.

[loroBopa, KOTopble MPUMEHSAIOTCS B FpaXkKAaHCKOM 060poTe XxapaKTepusyloTcs
pa3Hoobpa3mem 1 obnanaT Kak o6 MMM CBOMCTBAMU, TaK U onpeaesieHHbIMN
Pa3INYNAMUN, KOTOPbIE MO3BOJISIOT OFPAHNYNTL UX ApYr OT Apyra. Knaccudgukauums
JIOrOBOPOB MO PA3/IMYHBLIM KPUTEPUSM MO3BOJISET HE TOJIbKO BbIAESINTL CTPYKTYPY U
CBA3M MeX[Ay 3JleMeHTaMN B CUCTEME rpakAaHCKO-NPaBOBbIX 4OrOBOPOB, HO MMeeT
NPaKTUYECKY0 3HAa4YNMOCTb.

ObbekTOM nuccnenoBaHus B HpeﬂCTaBﬂeHHOIZ pa60Te ABNAOTCA 0bwecTBeHHblIe
OTHOLUeHWUSA, ocyllecTBNsAeMble B chepe peanm3aumnm 4OroBOpPHOro rnpasa.

NpeamMeToM UCCNenoBaHNA SBNAETCA HOPMATUBHbIE NPABOBbIE aKTbl, KOTOPLIE
PEerynmpyoT A0OroBOpPbI.

Llenb kKypcoBor paboTbl sBNSeTCA onpeaesneHne BUO0OB 4Or0BOPOB.
Ins peweHns NocTaB/eHHON Lenn HeobxoAnMOo onpenennTb Kpyr 3agay.

Hanpumep, Heo6xoaMMOo 06paTUTL CBOE BHMMAHME Ha pa3pelleHne Criefyolwmnx 3aaay:
onpenennTb NMOHATUE U 3HAYEHWEe NO0roBOpPa; PACCMOTPETb Coep XKaHne NpuHLUMna
cBoboabl NOroBopa, onpeaennTb 06LLy KNaccupukaLmio 10roBOPOB, PACCMOTPETh
BUAbl HOBbIX JOrOBOPOB B FPak1aHCKOM Mpase.



MeToL010rNYeCKOM OCHOBOW MOCJY>XXN ONasieKTUYeCKNn MeToga Hay4yHoro
nccnenoBaHmMa. Takxxe BblsIn NCNOMb30BaHbl UCTOPUYECKNIA, CPABHUTENIbHO - MPaBOBOW,
JIOFNKO - IOPNONYECKUN, CUCTEMHO - CTPYKTYPHbIN, IMHIBUCTUYECKN U gpyrne MmeToanbl
Hay4YHOroo NMo3HaHwus.

HopmMaTnBHO-MpaBoBOW N MHPOPMaLNOHHON 62301 BbIMYCKHOW KBaIMPUKALMOHHOWN
paboTbl ABNAAUCb KoHCTUTYuUma PO[1], MpaxgaHCckun kogekc Poccnimnckon depepauynmn(2]
(nanee - 'K P®) n gpyrue 3akoHogaTesibHble akTbl Poccunckon depepaunu,
perynmpytouine 4oroBOPHO-NpPaBoBble OTHOLLEHUSA B SKOHOMUYECKON cdepe,
COBpPEMEHHbIE NMPaBOBble y4eHUsa n cyaebHasa LOKTPUHA.

TeopeTunyeckasa 6asa npeacTaBieHa TpyAaMn TakKUX U3BECTHbIX YH4EHbIX - IOPUCTOB, Kak:
C. C. AnekceeBa, 0. ®. becnanosa, I. A. dkyLwweBa, u ap.

C y4eTOM XapakTepa 1 crneundukn Tembl, a TakXKe CTeneHn pa3paboTaHHOCTH
nccnegyemblix B Helt npobaem, NocTpoeHa 1 CTPYKTYpa KypcoBon paboTbl, KOTopas
COCTOMT U3 BBEAEHMS, ABYX rN1aB, 3aKJIIOYEHUS, CMNUCKA UCMOIb30BaHHbIX NCTOYHMKOB.

Fnasal. OOwme TeopeTuyeckue NoJIO>KeHUA
AOroBopa B rpa>kaaHCKOM npase

1.1 NoHATHe M 3HaAYeHue Aorosopa

B rpa)kJiaHCKOM npaBe TEPMUH «A0r0BOP» MOXXET YrNoTpebnaTbCs B pa3INYHbIX
3HaYeHunsAX. Mon 4OroBOPOM MOXKHO MOHUMATb U PUANYECKUIA PaKT, KOTOPbIA NEXUT B
ocHoBe ob6s3aTenbCTBa, U CaMO A0roBopHoe 06A3aTenbCTBO, U LOKYMEHT, rae
3aKpensieH hakT yCcTaHOoBNEeHUS 06513aTeNbCTBEHHOI 0 NMPaBoOTHOLWeHUs. CornacHo
3aKOHOOATeNbCTBY AOM0OBOP - 3TO COrJlallleHne ABYX UM HECKOJIbKMX NnL, 06
YCT@HOBJIEHUN, N3MEHEHUWN NN MPEeKpPaLLLEeHNN FpaXKaaHCKNX NpaB 1 obs3aHHocTen (. 1
cT. 420 TK)[3].

Camo noHAaTuKe 0OroBopa B rpa>XgaHCKoMm rnpase CtaJio MHOMr0O3Ha4HbIM.

Bo-nepBbIX, OMOBOP MOXKET PAaCcCMaTPMBATLCA KAk COBMagatollee Bosien3baB/ieHne
(cornaweHune) ero y4acTHUKOB (CTOPOH), KOTOPOE HarnpaBJ/IeHHO Ha yYCTaHoBAeHne nmbo
N3MeHeHne NN npekpaLlleHne onpenenéHHbix obs3aHHocTen 1 npas. OH ABNAETCS C



3TOWN TOYKWU 3PEHUA COEJKON - T.€. PUANYECKUM (paKTOM, rnaBHbIM OCHOBAHNEM
BO3HUKHOBEHUS 0653aTeNbCTBEHHbIX MPaBooOTHOWeEHUN (N. 2 cT. 307 TK PO).

Ncxopsa n3 atoro, cnegyeT OTMETUTb, 4TO itobaa ABY- NN MHOMTOCTOPOHHASA caeKa
cymTaeTca gorosopoM (n. 1 cT. 154 NK P®D), a K caMmmnm gorosopam npuMeHsTCA
COOTBETCTBYlOUWME NpaBuia 0 caenkax, B ToM yncne ob nx gopme (n. 2 ct. 420 NK PO).
Bo-BTOpbIX, MOHATNE A0rOBOPA NMPUMEHSAETCS K MPaBOOTHOLLIEHNAM, KOTOPbIE BO3HUKIIN B
pesysibTaTe 3aK/lo4eHns Aorosopa (caesku), NoCKONbKY MMEHHO CYLeCTBYIOT B HUX U
peanmsyloTcs cybbekTUBHbIE npaBa N 0693aHHOCTU CTOPOH Aorosopa. Korga, Hanpumep,
peyb naeT 0 AOroBOPHbIX CBA3AX, 06 MCNOJIHEHMKX LOrOBOpa, OTBETCTBEHHOCTU 3a ero
HencnoJsiIHeHWe 1 T. M., UMEeKTCA B BUAY A0roBopHble obs3aTenbCcTBa. [103TOMY Ha 3TU
NMPaBOOTHOLLUEHUSA pacnpocTpaHATCa obwme nonoxeHnsa ob obasatenbcrteax (n. 3 CT.
420 'K P®). HakoHeLl, B-TpeTbMX, 3a4aCTyl0 AOrOBOpP pacCMaTpmuBaeTCs Kak hopma
cornaweHus (caenkn) - LOKYMEHT, KOTOpbIN nKCcMpyeT npaBa U 06593aHHOCTU CTOPOH.
OTO NMOHUMaHMe A0roBopa MOXET ABMATLCA LOCTAaTOYHO YC/OBHbLIM, MOTOMY YTO MOXET
ObITb COrnalleHmne CTOpPoH 0hopMSIEHO OTHIOAb HE TOJIbKO B (hopMe eaUHOro OKYMEHTa,
noanMCcaHHOro BCeMM y4aCTHMKaMu . Ho B cny4yae Hanmyma Takoro JOKyMeHTa OH
Bcerpa bynet nMeHoBaTbCHA 4OMOBOPOM.

[loroBOp MOXXHO pacCMaTPUBATb KAk Pa3HOBUAHOCTb CAEJIKU U TYT OH onpeaenseTcs
NBYMSi OCHOBHbIMW YepTaMu: BO-MepBbIX, HAIMYNEM COrlAaCOBaHHbIX AENCTBUN
YYaCTHUKOB, Bblpa)kaloLLMX UX B3aUMHOE BONEN3bSABJIEHME; BO-BTOPbIX,
HanpaBJIEHHOCTbIO AaHHbIX AEeNCTBUI (BONEN3BABNIEHNS) Ha YCTaHOBNEHME,
npekpalleHne nam n3MeHeHne rpa>kaaHckmx npas n 0683aHHOCTEN CTOPOH[4].

Horosop Kak ntobasa caenka, npeacrtasnseT cobom BosieBon akT. OQHaAKO 3TOT BOJIEBOM
aKT obnagaeT npucywmmMm emy cneungumyeckumm ocobeHHocTamm. OH NpeacTaBaseT
coboin He pa3po3HeHHble BOMIEBbLIE AeNCTBUSA ABYX unm 6onee nuu, a eguHoe
BOJIEN3bABJIEHNE, KOTOPOE BblpaXkaeT ux obuuyto Bosito. Ona Toro 4Tobbl 3Ta obuias Bons
Mora 6bITb chopMUpoBaHa M 3aKpersieHa B 4OroBope, oH Jo/HkeH bbiTb cBOOOAEH OT
Kakoro-nmbo BHewHero Bo3gencteus. lMoatomy cT. 421 K 3akpennseT uenbin pag
npaswun, obecnevymsatowinx ceobony gorosopalsl.

Csobopa norosopa npepgnosaraeT, 4TO CybbeKTbl rpaXkAaHCKoro npasa cBo60AHbLI B
peLleHnn BONpOCa, 3ak/o4aTb UM He 3aKJ/ioYaTb A0roBop. Ha cerooHa ciy4dau, Korga
0053aHHOCTb 3aKJII04YNTb JOrOBOP YCTAaHOBJ/IEHA 3aKOHOM, HE TaK Y>K U MHOMO4YUC/IEHHbI.
Kak npaBuso, 3ToO MMeeT MeCTO TOorAa, Koraa 3akJ/to4eHne Takoro poaa 4OroBopos
COOTBETCTBYET MHTepecaM Kak Bcero obuiecTsa B LeJsIOM, Tak 1 nua, o06s3aHHOro
3aKJII04NTb Takon gorosop. K npumepy, cornacHo n. 1 ct. 343 K P® 3anoropatesnb nam



3asi0rogep)xaTesib B 3aBUCMMOCTU OT TOrFO, Y KOro U3 HUX HAaXOAUTCS 3a/10)KeHHoe
nMyLLecTBo, 06s3aH, ecin nHoe He NPeayCMOTPEHO 3aKOHOM U/ [IOFOBOPOM,
3aCTpaxoBaTh 3a CYET 3asl0roaTens 3a/I0)KEHHOE NMYLLLECTBO[6].

PaccmaTpuBas 3Ha4YyeHUe AOroBopa, MOXXHO OTMETUTb, YTO AOroBop NpencTaBnseT cobon
0OHO W3 CaMbIX YHUKANIbHbIX MPaBOBbIX CPeACTB, FAe MHTEepPeC Ka)XaoW CTOPOHbI, MOXET
6bITb YO0OBNETBOPEH NNLLL NOCPEACTBOM YA0OBJIETBOPEHUA NHTEPECA APYrON CTOPOHHbI.
9T0 1 nopoxxaaeT o6l MHTepeC CTOPOH B 3aKJIIOYEHN OOr0OBOpa U ero Hagiexallem
ncnosHeHun. NMo3ToMy MMEHHO AOroBOpP, OCHOBAHHbLIN Ha B3aUMHOM
3aMHTEpPEeCcoBaHHOCTM CTOPOH, cnocobeH obecnevynTb Takylo OpraHNM30BaHHOCTb,
CTabunbHOCTb N NOPAOOK B 9KOHOMUYECKOM obopoTe.

Horosop - 370 1 Hanbonee rmMbkoe n onepaTMBHoe CPenCTBO CBA3N MeXay
notpebneHnem n NPpon3BOACTBOM, N3YyYEHUS MOTPEDBHOCTMN N HEMEOJIEHHOI O
pearnpoBaHMsa Ha HUX CO CTOPOHbI MPOU3BOACTBA. B cnay 3Toro MMeHHoO 4OroBOPHO-
npaesoBas popma cnocobHa obecne4ynTb HeobXoAMMbIN BanaHC Mexay NpensioXKeHnem u
CMNPOCOM, HAaCbITUTb PbIHOK TEMWN TOBapaMu, B KOTOPbIX HY>XAAE€TCA UMEHHO
notpebutens. C NOMOLLbLIO AOroBOpa NO CBOEMY YCMOTPEHMUIO FrpakgaHe pacxonyT
rnosly4eHHble B Buge 3apaboTHoOM naaThbl, OXOA4OB OT NMpeanpuHNMaTEIbCKOW
NeATeNbHOCTU U UHbIX AOXOA0B AEHEXHble CpeaAcTBa, NpmobpeTas Ha HUX Te LEHHOCTH,
KOTOpble CMOCOBHbI yA0BNETBOPATb UX MHAUBMAOYAJIbHbIE MaTepuasibHblE N KYJIbTYpPHbIE
notpebHoCTW.

Y rpakgaH 1 topuanveckux L ¢ NomMollblo AoroBopa popMUpyeTCs yBEPEHHOCTb B
TOM, 4TO UX NpeanpuHUMaTeNbCcKas aesTeNlbHOCTb ByneT obecnevyeHa BceMu
HeobXoAUMbIMM MaTeEPUAJSIbHLIMU NPeAnockiSIkaMn, a pe3ysbTaThbl
npeanpuHUMaTENbCKON OeSATENIbHOCTU HaAyT Npu3HaHWe y notpebutenen n byayT
peasin30BaHbl.

[loroBop npenocTaBfsieT BO3MOXKHOCTb NMOTPebnsTh cywecTByowme B obLliecTse
MaTepuasibHble LEHHOCTU He TOJIbKO UX COBCTBEHHUKaMK (06agaTensasMm NHbIX BELLHbIX
npaBs), HO U APYrUMU YHACTHUKAMN SKOHOMUYECKOro 060poTa, UCMbIThIBAOLLIMMMU
noTpebHOCTN B AaHHbIX MAaTEPUASIbHbIX LLleHHOCTSAX[7].

Taknm obpa3om, creayeT CKka3aTb, YHTO NOHATME aorosBopa coaepxuntca B FK PP, n non
AOroBOPOM MOHUMAETCA CornalleHne ABYX WIN HECKOIbKUX nuL, 06 ycTaHOBAEHWN,
N3MEHEHUWN UK NPeKpaLWeHUn rpa>KgaHCKnx npas n obsisaHHoCTeN.



1.2Copnep>xaHue npuHuuna ceoboabl porosopa

MHOro nccnenoBaHMM OOCTAaTOYHO MOCBALEHO NpUHUKNY cBoboabl gorosopa. MNMpun aToM
C Pa3/INYHbIX CTOPOH NOHMMaeTCcs cBobona norosopa: 3To U ceoboaa hopMbl cAENKN, U
csobopa BosnensbaBaeHUs, U cBobofa B 3aKJIl04EHNE CMELLIAHHbLIX A0roBOpoB. HO BCe e
CYLWEeCTBYIOT onpeaenieHHble acneKThbl, Ha KOTopble 0bpallatloT BHUMaHWE pa3inyHble
aBTOpbI, CBA3aHHbIEe cO cBoboagon aorosopa. KO.B. PomaHel obpallaeT BHUMaAHNE Ha
cBsA3n ceoboabl aorosopa v aBToHoMum Bonn[8]. A.B. Bonkos ceobony noroesopa
CBsA3bIBaeT co cBoboaon hopMmpoBaHums ycaosmm gorosopal9]. MNMpn 3ToM NpuHUMN
csobopbl Joroeopa coceacTByeT C NPUHLMMOM HEAONYCTUMOCTK 3n0ynoTpebneHus
npasoM. O.A. CrieneHKOBa OTMeYaeT, 4To cyaebHasa NpakTMKa NoYTU BCEX PAa3BUTbIX
CTPaH NpMMeHseT NPUHLMNN HeQOMYCTUMOCTK 3n0ynoTpebneHns NnpaBoM K OLEHKe
cofep>XaHnsa 0oroBopHbIX yC/10BMA[10].

Cooep>xaHue npmHumMna ceoboabl 4OroBopa packpbiBaeTcs B CT. 421 K PO, koTopoe,
MO>XHO pPacCMOTpPEeTb Yepes criefyLme XxapakTepucTmnku.

1. NpaxxpaHe v pugnyeckmne nnua cBoOOAHbI B 3aKN0YEHUN Aorosopa. NMNoHyXgeHune
K 3aKJIl04eHWo A0roBopa He A0MNyCKaeTcs, 3a UCKJIloYeHeM cay4aes, Koraa
0053aHHOCTb 3aKJIO4YNTb A0roBop npegycMmoTpeHa MK PO, 3aKOHOM mnan
[06pPOBOILHO MPUHATEIM 0693aTeNIbCTBOM.

NTakK, NnoHy>XAeHne K 3aKJII04eHUI0 4OoroBopa He AonyCcKaeTcs.

Ho 13 3Toro npasuia eCTb UCKJIIOYEHUSA, HaNpuMep, ecsin pedb NaeT 0 3aKJI4YeHNn
OCHOBHOIO IOrOBOpPa Ha OCHOBE Y>Xe 3aKJII4YEeHHOro npeaBapuTesibHOro 4orosopa. Tak,
Cyd MOXXeT MOHYANTb KOMMaHWUIO K 3aKJII04YE€HNI0 OCHOBHOIO 40OroBOpa Ha YyCJI0BUAX
npeansaputenbHoro. B NMNoctaHoBneHUn ®AC MOCKOBCKOIo OKpyra cyn yaoBneTBOPUJI
TpeboBaHme 06 0653aHMN 3aKIOYNTb OMrOBOP KYMNJIN-NPOAAXKN HEABMXKMMOTO
nmyuiecTtsa. ictey Hanpasma OTBETHUKY NpensioXXeHNe 3akJII04YNTb OCHOBHON LOr0BOp;
OOKa3aTeNnbCTBa yTpaTbl CTOPOHAMN NHTEpPEeCa N HEBLIMOJIHEHNSA 06593aTeNbLCTB Mo
npenBapuTesibHOMY LOroBOpY, MPEenAaATCTBYOLWMX 3aKJII0YEHNI0 OCHOBHOIO A40rosopa B
aene oTcyTCcTBYIOT[11].

2) CeBobona cooep>kaHns Aorosopa.

HoBaa HopMa, BKNOYeHHasa B CT.421 K PO, 3akpennseT NoJIoXKeHne, 4To K LOroBopy, He
npefyCcMoTPEeHHOMY UHbIMW MPaBOBbIMU aKTaMN NN 3aKOHOM, NpPY OTCYTCTBUN
MPU3HaKoB, CMeLWwaHHOro 4orosopa, npasusa 06 oTaesbHbIX BUAaxX 4OrOBOPOB,



npegyCcMoTpeHHbIX MHbIMW MPaBOBbIM aKTaMi UJIN 3aKOHOM, HE NMPUMEHAITCA, HTO He
NCKJl0O4aeT BO3MOXHOCTU NpnMeHeHnd npasni 06 aHanorum NMnpaBa K OoTO€eJIbHbIM
OTHOLUEHWNAM CTOPOH MO A0roBOpPYy.

CTOPOHbI MOFYT 3aKJII04YNTb JOrOBOP KakK NpeayCMOTPEHHbIN, Tak N He
npenyCcMOTPEHHbIN MPaBOBbIMU aKTaMuM UK 3aKOHOM.

Hanpumep, He coaep>xuT rpa>kgaHcKoe 3akKoHogaTesbCcTBO Poccmnckonm degepaumnm
MOHATNSA OOrOBOPAa MHBECTUPOBAHUA N HE YCTaHaBJ/IMBAET €ro CyLeCTBEHHbIX YC/I0OBUIN 1
npegmMeT, 419 KBaJMpUKaLmM NPaBoOOTHOLWEHNN MeXay Y4aCTHUKAMU UHBECTULMOHHON
neaTenbHOCTU, NO3TOMY HeobxoaAmMMo nNpuMeHeHne npasun cT. 431 K PO, cornacHo
KOTOPOW Npun TOJIKOBAHUM YCJIOBUI OOroBOopa CyAOoM NPUHMMAETCs BO BHUMaHMe
OyKBasibHOE 3HAaYeHNE CoaepPKaLMXCA B HEM CJI0OB U BbIPa>keHU.

3) BO3MO>XHOCTb 3aKJIlO4EHMSA CMeLlaHHbIX 0OrOBOPOB.

CTOpPOHbI MOTYT 3aKJ/II04UTb JOMOBOP, B KOTOPOM COAEPXKATCA 3/IeMeHTbl Pa3/INYHbIX
[0roBOpoB. YacTo Takue OOroBOpbl UCCIeAYIOTCA CyAaMun Npu paspeLleHnmn crnopa.
HenonmeHOBaHHbLIN 4OrOBOP - 3TO JOMOBOP, HE YK/aAblBAOLWMNCA B paMKK
onpeneneHHoro He ToJIbKO BUAa, HO U TUMa JOroBopa; 4OroBop, 3aKJl04YaeMblin
CTOPOHaMM Ha OCHOBE UMM K& CaMOCTOATENIbHO pa3paboTaHHOM AOrOBOPHON MOAENN;
[orosop, npasosas 6a3a KOTOPOro orpaHNYMBaeTCs 0OLMMU MOJSTOXKEHNAMU 00
obsa3aTenbcTBE N forosope[12].

4) BO3MOXXHOCTb PYKOBOCTBOBATLCSA 0ObIYaAMN.

Ecnu ycnoBne gorosopa He onpeaesieHo CTOPOHAMU UK AUCNO3UTUBHOM HOPMOW,
COOTBETCTBYIOLLNE YC/IOBUSA ONMpenenstoTcs obbi4asMm, NPUMEHNMbIMU K OTHOLLEHUAM
CTOPOH.

Ho Bce xe cBoboga porosopa He BesrpaHuyHa.

Hanpumep, cornacHo n. 1 cT. 463 'K P nokynaTesib MeeT NpaBo 0TKa3aTbCs OT
NCMOJIHEHUA OOroBOpa Kynan-rnpona)kuv, ecsav npogaBel, OTKa3blBaeTcsa nepenaThb
rnoKynaTento NPoAaHHbLIN TOBap, He COOAEPXUT SIBHO Bblpa)KeHHOro 3anpeTa
npeaycMoTpeTb AOrOBOPOM MHOE, Hanpumep cyaebHbin NOPSALOK pacTOpP)XXeHUS
[0orosopa rno HassaHHOMY OCHOBaHWIO BMECTO NpaBa Ha 0A4HOCTOPOHHUI OTKa3 OT ero
ncrnonHeHunsa. OgHaKo B CUTyauuu, Korga npoaasel, OTKasbiBaeTCd nepenaTtb emMy
NMPOAAHHbLIA TOBaApP, NOJIHOCTbLIO YCTPAHEHA BO3MOXXHOCTb €ro npekpatwieHus no
WHMUMATMBE NOKyrnaTens 4OroBopoM He MOXeT BbITb, MOTOMY Kak 3T0 Bbl rpybo



HapyLwwnno 6anaHC NHTEpPeCcoB CTOPOH[13].

Mpenensl cBob6oabl [OrOBOPa TakXe OrpaHnYeHbl He4onyCTUMOCTbIO KabanbHbIX
YyCNOBUW, BKJIIOYEHHOI 0 B €ro cogep>xaHue. Hanpumep, o4Ha U3 CTOPOH BKJIIOHaeT B
[OroBOp CaHKLMN, KOTOPble B HECKOJIbKO pa3 NpeBbIaloT CTOMMOCTbL CaMOro AOroBopa,
ecnn No AOroBOpYy NpoAasel, NoHYy>XAaeT NMoKynaTesns onjladnsaTb Te TOBapbl, KOTOPbIe
OH He npunobpeTan. OnpenesieHHbIE CyYan NPU3HaHMA YCIOBUIA O0OroBopa CAEeN0K
kKabanbHbIMN UM hopMbl 310ynoTpebneHns ceobonon AOroBop B 3aKOHE He
onpenesieHsl.

B 3Ton cBA3n U.A. FpebeHKMHa nNpeagnaraeT ¢ y4eTOM MHEHUI Pa3/INYHbIX aBTOPOB
yCTaHOBUTb, 4TO cBo6OAa AOroBOpa 3aK/OYaAETCS B HEAOMYLLEHUN NMOHY>XXAEHNA B
3aKJII0YEHUN JOrOBOPOB, B YCTAHOBJIEHUM YCJIOBUIA IOrOBOPa MO YCMOTPEHUIO CTOPOH, 3a
NCKJIIOYEHMEM C/ly4yaeB, KorJa coep)XaHnue COOTBETCTBYIOLLEro YC/I0BUS NPEAnncaHo
NMPaBOBbLIMM aKTaMWN UM 3aKOHOM, 3aKJIIOYEHUN CMeLLaHHbIX JOr0BOPOB, BO3MOXKHOCTU
PYKOBOACTBOBATbLCSA 06bl4asiMu. Mpu 3ToM Npu3HaeT cBoboga AOroBopa NPUHLMN
HenonyCcTUMOCTH 3510ynoTpebneHns npasom[14].

CBoboia [OroBopa - BO3MOXXHOCTb CAesaTbh 40OPOBOJ/IbHOE N 0CO3HAHHOEe
BOJZIen3bAB/IeHNE, KoTopoe byaeT HanpaB/IeHHO Ha BO3HUKHOBEHUE, U3MEHeHNe Un
npekpaLlleHne rpa)4aHCK1UxX NpaBooOTHOLLUEHUN, OOJIKHBIM 06pa3oM oTparkatollee
BHYTPEHHIOI0 BOJIIO CybbekTa, 00yCIOBIEHHYIO ero OXpaHseMbIMU MPaBoM MHTepecaMu.

B Hay4yHOM nuTepaType U Ha NPakKTUKe, B rPa>KaHCKOM npaBe OTAe/IbHbIX roCcynapcTB,
Mo-pa3HoOMY onpeaenseTcs coaep)xaHme npuHumna ceobonbl gorosopa. Tak, 3.0.
TananunHa, aHanAn3npys rpakaaHckoe rnpaso KannuTaancTUYeCKnx rocyaapcTs,
BblOeNAeT NNWb TaKue 371IeMeHThl, Kak cBoboaa Bbibopa KOHTpareHTa n ceobona
onpeneneHns ycnosuminm gorosopalls]. 4H LLlann, B YaCcTHOCTK, Ha3biBaeT ceobony
3aKJilo4eHns goroeopa u ceobony onpeageneHns ero cogep>xanus, 3.1, LUKyHAOWH -
ceobony 3aknoyeHus, hopMbl, COOEPKAHNS U PaCTOPXXEHMA AoroBopalle].

B cBAA3M C BbilWeCKa3aHHbIM crieayeT Mpu3HaTh, 4TO NpuHUKN cBoboAbl OroBopa - 3TO
OCHOBOMOJIaratloWmnm MNPUHLMMN FPakAaHCKOro NpaBa, KOTOPbIA Bbipa>kaeTcs ANS
CybbeKTOB A0roBOPHbLIX OTHOLLEHUI B BUAe criefyoumnx npasoMoymn: csobobl
3ako4eHns goroesopa, ceoboabl Bbibopa BUAa 3akato4aeMoro gorosopa u cesoboabl
onpeneneHns ero yciaoBumn.

Taknm obpa3om, B pe3ynbTaTe UCCNenoBaHns AaHHOro naparpada Heobxoanmo
OTMETUTH.



Bo-nepBbix, Hall B3rns4 NpuHLUMN cBoboabl OroBopa AENCTBYET NPU U3MEHEHUN 1
pPacToOpP>XeHUn AoroBopa, YTo U NoATBEPXKAAETCA NpakTuKoln BepxosHoro Cyaa,
NMOCKOJIbKY KakK pa3 NMpu NCNOJIHEHUM AOroBOpa MOrYT BO3HUKHYTb Takue
obcTosTenbCTBa, NPUN KOTOPLIN 6e3 N3MEeHEeHUs YCI0BMIA AoroBopa no obotoaHomMy
COrslacuto UCNONIHUTL ero 6yaeT HeEBO3MOXXHO. [103TOMY MHEHME AaHHOro aBTopa
CYNTAEM HEMHOIO OLLINOOYHbIM.

Bo-BTOpbIX, cTaTbda 451 K PO ycTaHaB/MBaeT NpaBo CTOPOH CBOUM YCMOTPEHNEM
U3MEHUTb WK PaCcTOPrHyTb OOrOBOP NPU HaIMYMM COBOKYMHOCTM onpeneneHHbIX
obcToATenbLCTB. N03TOMY B L@HHOM Clly4ae Tak>Xe HeobXxoAMMO OTMETUTb, YTO NPUHLLMM
cBoboabl LOroBopa BCe-Taku peannsyeTcs.

Ha ocHOBe BbILLEN3JIOXKEHHOI 0, Ha Halll B3rna4 ciegyeT oTMeTUTb, YTO MPUHLMN
cBoboabl NOroBOpa He NMpekpallaeT CBoe AeNCTBMUe, a HanpoTuB, NPOAOJIKAET
NeCTBOBATb B YCJ/IOBUU UCMOJIHEHUS [OFOBOPHbLIX OTHOLLEHWUA.

FnaBa 2. OCHOBHbIE@ BUAbI A,O0N0OBOPOB B rpa>kaAaHCKOM
npase

2.1 Obwan knaccucpukKkauuma 4OoroBopos

OcHoBHa#s I'IpO6J'I€Ma nobon KNnaccudpmnkaumm cocTouT B Bbl60pe TOro eagNHCTBEHHOIO
OCHOBaHWA, KOTOpPOE A0J1>KHO ObITb NO/IOXKEHO B OCHOBY pOeJieHnA.

NMeHHO No 3Ton NpnYnHe B 0Te4EeCTBEHHOW 1 3apybe)xHOn nuTepaType
npennpuHMManocChb paHee U NpPeanpMHUMaeTCa CerogHsa 4oCcTaTo4yHO 6onblioe
KOJINYEeCTBO MOMbITOK KJlacCumnkKaumm oroBopoB, HEKOTOPbIE N3 KOTOPbIX HeYLa4Hbl, He
npu3HaHbl. Knaccngpukaums 4OroBopoB OCYLECTBASETCHA MO Pa3/INYHbIM OCHOBaHUSAM.
BbiBalOT JOroBOpPbl KOHCEHCYasIbHbIE N peasibHble, BO3Me3aHble U be3Bo3Me3aHble N gp.

MpoaHann3npoBaB OTEHYECTBEHHYIO N 3apybeXxHYyo nnTepaTypy, 3aKoHO4ATeNbCTBO PO 1
CTpaH pOMaHO-repMaHCKOW MpPaBoOBOM CUCTEMbI, MOXKHO BblAENUTb CllieaytoLine
pacnpocTpaHeHHble Knaccugunkaumm oroBopos:

1. Mo cBoen puanveckon Nnpnpoae AoroBopbl MOryT BbITb KOHCEHCYaslbHbIMU 1
peanbHbIMN. KOHCEHCYasIbHbIMU ABASIOTCSA AOrOBOPLI, B KOTOPbIX NpaBa 1 0653aHHOCTK
CTOPOH BO3HMKAKT Cpa3y nocse A0CTUXKEHMA CTOPOHAMMN CornaleHns (KoHceHcyca) ob



yCTaHOBIeHUM NpaB 1 oba3aHHOCTeNn (HanpuMmep, 4OroBOp Kynau - npogaku). [lorosop
CYMTaeTCsa peasibHbiM, €C/in NpaBa U 0693aHHOCTU CTOPOH BO3HMKAIOT Nocne
OOCTUMXKEHNS cornawieHnsa n nepenaydmn sewmn (HanpmuMep, 4orosop 3amma)[l7].

2. B 3aBNCUMOCTIN OT BUSAHNSA Ha OENCTBUTENIbHOCTb 4OrOBOpPa OCHOBAHUSA ero
BO3HUKHOBEHWUS AOr0OBOPbI MOXKHO pa3fesnTb Ha abCTpaKTHbIE N Kay3asibHble.
HencTtBuTenbHOCTb abCTpakKTHOro AOroBopa He 3aBUCUT OT OCHOBaHUSA ero
BO3HUKHOBEHUS (Aorosop 6aHKOBCKOW rapaHTUM B MeXAYHAapO4HOM YaCTHOM rMpaBe).
CoOoTBETCTBEHHO, OCHOBaHMeE (Lesfb) 3aK/II04YEeHUS Kay3aslbHOro 4OroBopa sBAseTCs
yCJIOBNEM €ro AeNCTBUTENIbHOCTU (MPpakKTUYeCKn BCe A0r0BOPbI: KYMan - MPOL4aKu,
hapeHuns, noapsaaa, CTpaxoBaHus, apeHabl N T. 4.).

3. B 3aBUCUMOCTU OT BAUAHUSA TEX NN UHbIX YC10BUI ((DaKTOB) Ha AeNCTBME AOroBopa
BCE LOroBOPbl MOXKHO KlaccupuumpoBaTb Ha YCIOBHbIE:

1) nog oTnaraTesibHbIM YC/IOBUEM (BCTYMNEHNE AOrOBOPa B CMY 3aBUCUT OT
HaCTynJIeHMs Kakoro - 1nbo ycnosus (hakTta), NpmM 3TOM CTOPOHAM He U3BECTHO,
HACTYMUT OHO WN HeT (HanpuMep, AOroBOP apeHbl MOMeLLEeHUs Npu yCIoBUmn
OKOHYaHUSA ero CTPOUTENbCTBA K onpenesieHHOMY CPOKY);

2) nog OTMEHUTENbHbLIM YC/IOBMEM (A0r0BOP NpeKkpalaeTcsa B CUY HACTYMJIEHMUSA KAaKOro
- nnbo ycnosusa (thakTta) (Hanpmmep, LOroBOpP apeHAbl TPAHCMOPTHOIrO CpencTBa C
YyCJIOBUEM €ro pacTOP>XXeHUs Npu yCJ0BUN ero NosioMkn) n 6esycnoBHble (aencremne
A0roBopa He 3aBUCUT OT HACTynJeHUsa Kakux - 1nbo ycnosun (hakTos) (3TO MOXKET BbITb
nobon norosop)[18].

4. Ha OCHOBE Han4usa Nanm OTCYyTCTBUSA IOPUANYECKON CBA3N OQHOM0 AOroBopa C APYrum
BblOENATCA OCHOBHbIE (F/1aBHbIE) N AOMNOJIHUTE IbHbIE A0r0BOPbLI. [LONO/IHNTE IbHbIE
OOroBOpbl ABAATCS OPUONYECKMM NPOOOSIKEHNEM OPYruX (OCHOBHbLIX) 4OrOBOPOB U
NO3TOMY pa3fensatoT ux opugnyeckyto cyabby (T. e. ecnim ocHoBHOW gorosop byneTt
MPU3HaH HEAENCTBUTENIbHbLIM, TO N OOMOJIHATENbHbIA OOMOBOP Takxe byaeT ABAATbCA
HedeNnCcTBUTesIbHbIM). lIoNONHUTENbHbIE OOMOBOPLI, Kak Npasuio, obecnevynsaoT
NCNOJIHEHNE OCHOBHBIX. B CBA3K C 3TUM Hamnbonee pacnpoCTPaHEHHbIMU TaKUMU
00roBopamMun ABAAKTCA COorfalleHne o0 HeyCcTonKe, OroBop NnopyyYmTenbCcTBa, 3as0ra un T.
0. CooTBEeTCTBEHHO, OCHOBHbIE LOr0BOPbI, HAMNPOTUB, ABAATCA CAaMOCTOATE/IbHbIMU U HEe
pasnensoT IpuanYeckyro cyabby Kakux - imbo nHbIX OroBopoBs/

5. B 3aBUCMMOCTU OT BO3MOXXHOCTU OLEHKN PUCKa NPU 3aKJII0YEHNN O0roBopa
pa3nnydaroT KOMMYyTaTUBHbIE (MeHoOBbIE) U aJieaTopHble (pI/ICKOBbIe) norosopsbl. B MOMeHT
BO3HNKHOBEHNA KOMMYTaTUBHOIO 4OroBOpa Bbiroaa NJn rnoTtepA Ka>kaomn CTOPOHDbI



MOXKeT ObITb oLleHeHa (60NbLMHCTBO AOrOBOPOB: KYMJM - MPOAAXXWN, MEeHbl, lapeHuns,
apeHabl U T. A4.). B MOMEHT 3ak/l04eHNA aNeaToOPHOro AOroBopa Bbiroga uav norteps
CTOPOH He MOXXeT bbITb onpeaeneHa N 3aBUCUT OT HACTYMJIEHUA UIN HE HACTYMEHUS
TeX NN UHbIX 06CTOATENLCTB.

[loroBopbl NPUHATO AENNTb Ha UMYLLLECTBEHHbIE N OpraHn3aunoHHble. Takoe geneHne
OCYLLIeCTBASAETCS Ncxons n3 obbekTa N cogep)>XaHus NPaBoBOro OTHOLLUEHUS,
NOPOXXKAaeMoro 40roBOpoM. MIMyLlecTBEeHHbIM SIBASIETCS AOr0BOP, HA OCHOBE KOTOPOro
BO3HWKAET MMYLLECTBEHHO-NPaBoBas CBSA3b (MMYLLECTBEHHOE OTHOLUEHWNE); OH
obecrneynBaeT nepemelleHne MaTepuranbHbix 6nar (ToBapoobmeH). OpraHnU3aLUNOHHbIN
[OroBop Hanpas/ieH Ha To, 4YTobbl obecrne4ynTb BO3HUKHOBEHME B ByayLiem
NMYLLIECTBEHHbIX OTHOLLEHWI, YNOPSA0YNTb 3TU UMYLLIECTBEHHbIE OTHOLLIEHUS nbo
YPEeryampoBaTb HEMMYLLECTBEHHbIE OTHOLLEHNA[19].

MopaBnsioLlee YACIO JOrOBOPOB SABMASIOTCSH UMYLLLIECTBEHHbIMW: KYMNJIS-Npoaaka, MeHa,
JlapeHune, apeHda n T.4. (B AaibHENLLEM OHWN XapaKTepu3yrTcsa 40CTaTOYHO Noapo6HO).

OpraHn3aunoHHbIX AOrOBOPOB CPABHUTEIbHO HEMHOIO0. IMX ABASAIOTCA yYpeanTEeNbHbIN
O0roBop, A0roBopbl 06 yypexaeHnm obLecTs C OrpaHNYeHHON OTBETCTBEHHOCTbLIO (CT.
89 MK P®), akumoHepHbIx 0bwecTB (cT. 98 TK PO®) n ap. (M UMyLWEeCTBEHHbIN «3/1IEMEHT>» B
3TUX LOroBOpax APKO Bblpa)keH). B nocsegHme roabl YMCN0 OpraHM3aumMoHHbIX
AOroBOpOB, MPeayCcCMOTPEHHbIX B pa>kaaHCKOM KoAeKce, yBenn4nnocs. Noasuncsa
KOpropaTUBHbLIA 4OroBOP U AP.

Knaccu4yecknm npMMepom opraHn3aunoHHOro 4orosopa ABJASeTCA npegBapuTesbHbIN
A0roBop. 9TO corjalwleHue, B CUy KOTOPOro CTOPOHbI 06A3yI0TCS 3ak/04nTb B byayuiem
OOroBop 0 nepegavye MMyLLECTBa, BbIMOJHEHUN paboT nnm ob okazaHum ycnayr (0CHOBHOW
O0roBop) Ha yCNoBUAX, MPeayCMOTPEHHbIX NpeaBapuUTeslbHbIM A0rOoBOPOM (CT. 429 MK
P®). Llenb ero coctouT B OpraHn3aumnm 3akao4YeHns Kakoro-nmbo gorosopa B byayuiem.

MNpenBapuTesibHbIM LOFrOBOPOM NMpefycMaTpuBatoTCca ycnosus byayuiero
NMyLLEeCTBEHHOIro Aorosopa (npeaMeT n Ap.), a TakXe CPOoK, B KOTOPbIN CTOPOHbI
06A3yt0TCA 3aKNYNTb OCHOBHOW A0roBop. ECm Takom CpoK He onpenesieH, TO OCHOBHOM
[0roBop A0JIXKeH ObITb 3aKJ1l04YeH B TeYyeHne roga C MOMeHTa 3aKJIlo4eHns
npenBapuTenbHOro 4Orosopa.

MNpenBapunTenbHbIA OOrOBOP A0/IXKEH BbITb 3aKJl04eH B (hopme, yCTAaHOBAEHHON A1
OCHOBHOro gorosopa. Ecnn oopma 0CHOBHOro AOroBopa He yCTaHOBJ/IeHa, TO
npenBapuTenbHbIN [OroBop obnekaeTcs B NPOCTY0 MUCbMEHHYI0 hopmy.
HecobnogeHue npasun o opmMe npenBapuUTesIbHOrO A0roBoOpa B/EYET ero



HNYTOXHOCTb.

Ecnv ofiHa U3 CTOPOH MpeaBapuTeNbHOro 4OroBopa YKJIOHAETCS OT 3aKJlo4YeHuns
OCHOBHOI0 AOroBOpa, TO Apyras CTOpoHa BnpaBe 06paTuTbCs B Cya ¢ TpeboBaHMEM O
NOHYXXAEHUN 3aKI4YnTb aorosop. CooTBeTcTBYOLEEe TpeboBaHne MOXXET ObiThb
3a51BJIEHO B TeYEeHMe LWEeCTN MecsilueB C MOMEHTA HeucrnosHeHns obsa3aTenbcTBa No
3aKJIl04eHUIo AoroBopa. Mpun 3TOM BO3MOXKHbI pa3HOriacus CTOPoH 06 yC/oBusAx
OCHOBHOI0 Joroesopa. B aTom cny4ae ycrioBus onpenensioTcs peleHneM cyaa.
OCHOBHOW [0r0BOP CYUTAETCS 3aKJIIOYEHHbIM C MOMEHTA BCTYMIEHUSA B 3aKOHHYIO CUTY
peleHns cyaa Uan C UHOro MOMEHTa, YKa3aHHOro B pelleHnn cyaa.

KpoMe Toro, 4OJIXKHbI ObITb BO3MELLEHbI y6bITKVI, MPUYNHEHHDbIE YKJTIOHEHNEM OT
3aK/1l0o4eHNA OOoroBopa, ecjih Takoe yKJIOHeHUNe ABJideTCAd HeobOoCHOBAHHbIM.

O6a3aHHOCTW, MOPOXKAEHHbIE NMpeaBapuUTeNbHbIM 4OrOBOPOM, NpeKpallatTCcs
NCMOSIHEHUEM, T.€. 3aKJIDYEHNEM OCHOBHOIO AOroBOpa, UCTEYEHNEM CPOKA UCMONHEHUS
npeaBapuTenbLHOro 4oroBopa, eCcim HMU 0Ha U3 CTOPOH B 3TOT Nepuoa He HanpaBuT
ApYron CTOpoHe NnpeasioXXeHne 3aki4YnTb OCHOBHOWM A0roBop[20].

Takmum obpa3om, cneayet OTMETUTb, YTO NMpobaieMbl, CBA3aHHbIE C KNaCcCUpUKaunen
AOroBOPOB OTHOCSATCS K YNCJY AaBHMX Npobnem unBnancTmku. Hanm4dme y Bcex
A0roBopoB 06X MPU3HAKOB - COBMNAAEHNSA BOJIN N BOJIEN3BABIEHNS, MPAaBOMEPHOCTb
ODEeNCTBMA, AENCTBUSA NMPMHLUMNA A0NYCTMMOCTKN 1 cBoboabl 4OroBOpa - HE NCK/I0YaeT
BO3MOXXHOCTb UX Knaccupunkaummn. Knaccnpmkaumsa 4oroBopoB Mo3BOSSET pellaTb pag
Ba>XHbIX 3a4a4. BoisiBneHne obLwmx TUNMYHbIX YepT A4OrOBOPOB N Pa3MYnUin MeXOy HUMN
obneryvaeT onga cydbbekToB NpaBubHbIN BbIDOp BMAa Aorosopa, obecnevymBaeT ero
COOTBETCTBUE COAEPKAHUIO PErYSINPYEMON AEATENIbHOCTU, CO34aeT BO3MOXHOCTb Ha
Hay4YHON OCHOBE CUCTEMATU3MPOBATb 3aKOHOAATE/ILCTBO O AOrOBOpPax, MOBbILWATb
COrJlacoBaHHOCTb HOPMATUBHbIX aKTOB. B COOTBETCTBUM C pa3/INY4HLIMU OCHOBAHNAMU
KJaccnukaummm 4oroBopbl MOXKHO NoAPa3aAensaTb Ha pa3nyHble BUAbI.

B ocHOBEe Takoro gesieHns MoryT JiexxaTb CaMble pa3indHble KaTeropun, nsbnpaemsoie B
3aBUCMMOCTW OT Npecsieayembix Lenen. [leneHrne 0OroBOpoB Ha OTAEIbHbIE BUAbl UMeeT
He TOJIbKO TEOPETUYECKOE, HO N Ba)KHOE NpakTn4eckoe 3HavyeHne. OHO nNo3BonseT
YY4aCTHMKaM rpa>KgaHCcKoro obopoTa AOCTAaTOYHO SIErKO BbISIBASATb U UCMNOJIb30BaTh B
cBOen neAaTenbHOCTM Hambonee CcyllecTBEHHbIE CBOWCTBaA AOroBOpoB, npmuberatb Ha
NMPaKTUKe K TaKOMYy [0roBOpPY, KOTOPbIAN B Hanbonbluen Mepe COOTBETCTBYET UX
noTpebHoCTAM.



2.2 Buabl HOBbIX AOrOBOPOB B rpa>kaaHCKOM npase

B mapTe 2015 roga npuHAT odepeanHon 610K NonpaBoK B [pakgaHCKOM Kodekce
Poccunckonm ®epepaunu, BCTYNUBLUNX B cuily € 1 nioHa 2015 roga. NMommnmo npoyero,
3HAYNTENIbHbIE U3MEHEHNSA KOCHYINCb MNOIOXXEHNI 0 gorosopax. Mpun 3TomM 60AbLLINHCTBO
MoNpaBOK 3aKPEnJAT Ha YPOBHE 3aKOHa HapaboTku cyaebHom NpakTUKM N yxxe
pacnpocTpaHMBLUMECH B KOMMepYeCcKOoM 060poTe AOroBOPHbIE KOHCTPYKL UK, XOTS
OoTAesibHble N3MEHEHNSA BCe XKe MOryT pacCMaTpmMBaTbCA KaK HOBeJibl.[21].

B M'paxgaHcKoM Kogekce Poccumnckom depgepaumm NoaBUINCb HOBbIE BUAbI -
abOHEHTCKM A0roBOp, OMUMOH, U PAaMOYHbIM OOroBop. [JaHHbie MOAENN LUMPOKO
pacnpocTpaHeHbl B 4OrOBOPHOW MPaKTMKe N B LLEeSIOM pacCMaTPUBAOTCH POCCUNCKUMN
CcydaMu Kak BroJsIHe AonyCTUMbIe, XOTSH UMESIUCb N OTAE/IbHble HEeraTUBHbIE pelleHns[22]

B HacTosllee BpeMs Mo Mmoaen aboHEHTCKOro A0oroBopa CTPYKTYPUPYIOTCA MHOre
BO3Me3/Hble AOroBOpbl. B YaCcTHOCTK, 4OroBOpbl Ha NocelleHne PuTHec-kyboB, Ha
npenocTaBsieHMe YCNYr UHTEPHET-CBA3M, HAa TEXHUYECKYIO NoAAEP)KKY NHTEPHET-
CaNToB, HAa OKa3aHMe KOHCANTUHIOBbIX YCAYyr U T.M. OTAnYnTebHasa YyepTa
abOHEHTCKOro NOroBopa COCTOUT B TOM, YTO MJaTa KJIMEHTOM OCYLLLEeCTBAAETCA He 3a
hakTnyeckoe okaszaHue ycnyr (BbinosHeHne paboT, NOCTaBKY TOBAapoB), a 3a
npenocTaBJ/IEHNE eMy BO3MOXXHOCTU B J1I06O MOMEHT B TEYEHUE onNpeaesIeHHOro
nepnoaa BOCMoJIb30BaTbCS COrlacoBaHHbIMKU ycnyramu (pabotamum, ToBapamm). Takas
nsaTa 4Yalle Bcero ABNAeTcss GUKCMPOBAHHON M MOXXET OCYLLECTBAATbLCA Kak
eIMHOBPEMEHHO, TaK U Nepuoanyeckumm cymmamm[23].

PaHee B cynebHOM NpakKTUKe MOXHO Obl/10 BCTPETUTL peLUeHnNs, He NpU3HatoLme rnpaso
NCMNOJIHUTENS Ha NoJlyYeHe LeHEeXHOro BoO3Harpa>kaeHus B csiydae, ecnuv pakTnyecku
YCNYrn He oKa3blBannch (paboTbl He BbINOJIHANNCK). Takon noaxon BpA4 M MOXHO 6b110
MPU3HaTb AOCTAaTO4YHO 06OCHOBAHHbLIM, MOCKOJIbKY OH HE YYUTbIBasl SKOHOMUYECKYIO
cocTaBnstowyto aboHeHTCKOro gorosopa (HeobxoAMMOCTb A1 UCMOJIHNTENA NOCTOAHHO
noafep>XXmnBaTb NOTOBHOCTb K OKa3aHUIO YCJyr, BbIMOJIHEHUIO paboT nan noctaBke
ToBapoB). BkatoyeHne B 'K PO mogenn aboHeHTCKOro JoroBopa Mo)XeT cnocobCcTBoBaTb
3akpenneHunto bosee agekBaTHOM cyaebHOM NPakKTUKWN.

OnuwoHbl No MK PO nmeeT aBa BuAa - ONMUMOH Ha 3aKJIlO4EHNE OroBopa N ONUUOHHbLIN
norosop. PasHuua mexay HUMM MoxXKeT BbITb 0OHapy>KeHa cKkopee Ha AOKTPUHAIbHOM
ypoBHe. B nobom cnyvae HoBble nonoxxeHnsa 'K PO oTpa>katoT 0cobeHHOCTU onuynoHa,



OT/INYatoLLNE ero OT CXOXXMX AOrOBOPHLIX Moaenen (Hanpmmep, oT NpPeaBapuUTesIbHOro
norosopa). Mo ycnoBusM onumoHa ogHa U3 CTOPOH MMEET NMpPaBo NMUCbMEHHO 3asBUTb O
BCTYMJIEHNN B CUJTy HEKOEr0 COrjlacoBaHHOro gorosopa u (nnm) notpebosaTb ero
ncnonHeHus. MNMpun 3ToM Yalle BCero Takoe npaBo CTOPOHbI 06yCNoBNEHO HACTYMAeHNEM
onpenenieHHbIX 06CTOATENLCTB U AENCTBUTENIbHO B TEYEHME OrPaHMYeHHOro nepmnoaa
[24].

OnNUMOHBbI LLMPOKO pacnpoCTpaHeHbl B pa3/iIMdHbIX chepax KoMmMepyeckoro obopoTa
(PbIHOK LleHHbIX ByMmar, nocTaBka [OPOroCcTOAWMX TOBapoB 1 Ap.). NokasaTeNbHbIM
npUMepoM MOTYT CNYXXUTb KOJIJI- U NYTOMLUNOHbI B paMKaX COBMECTHbIX NpeanpuaTunm,
4acCTO BKJIl0YaeMble B KOpropaTuBHbIe JOroBopsbl. [10 yc/10BUSAM 06bIYHOMO KOJI10MLMOHA
OOWH N3 aKLMOHEPOB MoJsiy4aeT rnpaBo BbITECHUTb 13 obuecTBa OpYyroro akunoHepa
nyTeM MOKYyNKW y HEero akuuim no onpeneneHHon ueHe npu ycaosmum, 4To (PMHaHCOBbIE
nokasaTenu obwecTBa 3a COrjlacoBaHHbIN Nnepuog byayT nonoxxuTtenbHbIMK. 10
YyCJ/IOBUAM TUMUYHOIO NYTOMLUNOHa aKLUNOHepYy (MHBECTOopy) NpefoCTaBAdAeTCs NnpaBo
BbINTY U3 obwecTBa NOCPeACTBOM NPOAAXKMN CBOUX aKLMN OPYrOMYy aKLMOHepY MNo LeHe
HE HNXXe CYMMbl BJIOXKEHHbIX WHBECTULMIW NPU YCJI0BUN, YTO PUHAHCOBbIE NOoKasaTeun
obuiecTBa 3a corsiacoBaHHbIV Nepuod dOyayT oTpuUaTeNbHbIMU[25].

B oTHOWEHWN NpuBegeHHbIX OMUMOHOB MMEETCS PSAL NONOXKUTENbHbIX CyOebHbIX
peweHnn. B To e BpeMs HopMbl 06 onumoHax B 'K P® KacatoTcsa ABYX HEMaNOBaXKHbIX
aCMeKTOoB, HE HaweaWwmnX OAHO3HAYHOro NoaTBepXAeHns B cyaebHom npakTuke. Bo-
rnepBbIX, OHWN MPSAMO YyCTaHaBIMBAKOT, YTO NPaBO CTOPOHbLI Ha peasin3aLnto onumoHa
MOXeT bbITb 00ycn0BNEHO HacTynJaeHneM 0b6CToaTeNbCTBaA, 3aBMUCALLEr0 OT BOJIN CTOPOH
(B HacTosALWee BpeMsa B cyaebHoOM npakTuUKe No 4aHHOMY BOMNPOCY HET ABHOMo OTBETa,
X0TH HaMeTuaCb TEHAEHLUMA B NOJIb3Y NOCTENEHHOro NpmM3HaHMA Takoro poga
OOroBOPHbLIX YC/10BUIN). Bo-BTOPbIX, HOPpMbI 'K PO ycTaHaB/MBaKOT, 4TO NnpeaocTaBsieHne
onumoHa MoOXeT BbITb BO3Me34HbIM (MOXeT bblITb COrnacoBaHa oTAes/ibHadA njaaTa 3a cam
hakKT npenocTaBsieHns ONnuUnoHa).

HecmMoTpsa Ha BO3MOXXHYIO N3ObITOYHOCTb perynposaHns onunoHos B MK PO, nx
3aKpernieHne Ha YpoBHE SKOHOMUYECKON KOHCTUTYLMN MOXXeT ObITb OLLeHEeHO
no3nTmnBHO. HoBble nonoxxeHnsa NK PO cnocobHbl cTaTb HEOHXOOMMbBIMU OPUEHTUPaAMU
Ans cynos (0cobeHHOo ona Cyaos, NPakKTUKYIOLWKMX CTPOro hopMasibHbI NOAX0S K
TOJ/IKOBAHMUIO 3aKOHA) Npu pa3peLlleHnn COOTBETCTBYIOLLMX CMOPOB.

Pasnunyne mexxay onunuoHOM Ha 3aKJIlo4YeHMe AOroBopa U OMLMOHHBIM 10r0BOPOM
rnaBHbIM 06pPa30M COCTOUT B TOM, YTO B NEPBOM CJlyYae OoCyLlecTBeHNe npaBa
YyMPaBOMOYEHHbIM JINLLOM MPUBOAUT K MOSIBJIEHUIO HOBOIro 06513aTeNbCTBa, BO BTOPOM Xe



c/lyyae ero BoJiensbsBJIEHME NpeacTaBiseT cobol peannsaumio cydb beKTUBHOMO NpaBa B
pamMKax y>e cyuecTBytollero obsisatensctea. CoOoTBETCTBEHHO, Pa3/IN4aOTCs CNOCObbI
3alUTbl NpaB B C/ly4Yae UX HapyLIeHusa 1 T.4.

CornacHo n. 1 cT. 429.1 TK P® paMO4HbIM 4Or0OBOPOM (U1 JOrOBOPOM C OTKPbITLIMU
yCNOBUSAMU) NpU3HAETCa 4OroBop, onpeaenstowmin obume ycnosms oba3aTesibCTBEHHbIX
B3aMMIMOOTHOLLUEHNW CTOPOH, KOTOPbIE MOryT OblTb KOHKPETU3NPOBAHbI N YTOYHEHDI
CTOpPOHaMU NyTeM 3aKJIlOYEeHUA OTAE/IbHbIX OrOBOPOB, MNOoAa4un 3as9BOK OOHOW U3 CTOPOH
NN MHbIM 06pa3oM Ha OCHOBaHUK MO0 BO UCMNOJIHEHME paMOYHOro gorosopa. Camoe
rJ1IaBHOE OTJInYMe ONUMOHHOINO A0roBopa OT PaMOYHOIro COCTOUT B TOM, YTO PaMOYHbIN
norosop MmoxeT Boobule He copep>kaTb YCN0oBUN 0653aTeNbCTBEHHbIX
B3aMMOOTHOLUEHNN CTOPOH. Ho, 6e3yc/ioBHO, paMO4HbI OOrOBOP AOJIKEH onpenensTb
MOpPsAOK COr/laCoOBaHMA CTOPOHaMM yCnoBu 06A3aTeNbCTBEHHbIX MPAaBOOTHOLLEHUI
MexXay HUMU[26]. B oT/iM4Me OT paMO4YHOro AoroBopa BCe yCJ0BUA OMLUOHHOIO
[0roBopa CTOPOHbI COrJ1lacoBbLIBAIOT 3apaHee.

PaMO4YHbIN OOroBOP Tak)Ke WMPOKo BocTpeboBaH kKomMepyecknm obopoTom (ocobeHHO B
chepe NOCTaBKM TOBAPOB), MOCKOJIbKY ABNAETCA 3PHEKTUBHBIM NUHCTPYMEHTOM
durKcaunm n 4OroBOPEHHOCTEN CTOPOH. [laHHbIN AOroBOP NO3BOJISET CTOPOHAM OOUH pa3
3ahnkcmpoBaTb NMPUHLUMMNMANbHbIE aCNEKTbl COTPYAHUYECTBA, a 3aTEM Mpu
OCYLLECTB/IEHUN OTAENbHbIX TPaH3aKUNIA He BCTyNaTb B HOBble NEPEroBopbl MO TaKUM
acreKTaMm, a NPoCTO CCbIJIAaTbCA HA MPUMEHEHNE K UX OTHOLLEHMAM PaMOYHOro AOoroBsopa.
Byay4n ckopee TEXHNYECKMM KOHTPAKTHbIM MHCTPYMEHTOM, PaMOYHbIA OOrOBOpP He
Bbl3bIBaJl KAaKUX-TM60O npnmevaTesibHbIX 3aTPyaAHEHNI B cyaebHom NnpakTuke[27].

MpenonoxeHHoe K PO perynnposaHne paMO4HOro OroBopa ABJAgeTCa A0BOJIbHO
rmbknm n NnpeaycMaTpuBaeT pPas/INyHbIe Bapuaunmn ero CTPyYKTYPUPOBaHMSA, BKKOYas
BO3MOXXHOCTb KOHKpeTU3aunm OroBOpPHbIX YCJIOBU B OOHOCTOPOHHEM nopagke
(HanpuMep, B paMKax Takon Mogesin MoXeT BbiTb 3aK/Il0Y4EH LOrOBOP Ha OTKPbITUE
KpeanTHon nnHuun). BknaoveHne B K PO paccMmaTpuBaeMbix Npasua BpAa /i
CYLLECTBEHHO MOBJIMAET Ha KOMMep4YecKnin obopoT, XoTA cNoCObHO HECKOJIbKO
YMPOCTUTb NOAIOTOBKY U COrJslacoBaHMe paMO4YHOro orosopa 419 ero CTOPOH.

B 3akno4yeHne gaHHOro naparpada cnenyert oTMeTUTb, 4To € 1 nwoHAa 2015rona 8 NK PO
OblNI BHECEHbI MOMPaBKN OTHOCUTESIbHO OOMOBOPHbLIX KOHCTPYKLIWNA.

B 'K P® nossBUNCbL HOBble AOrOBOPHbIE MOAENN - aDOHEHTCKNI AOrOBOP, OMLUWOH, U
paMO4HbIN O0roBop. JlaHHble MOLENN WNPOKO PacrnpoCTpPaHeHbl B AOFOBOPHOM NpakTukKe
M B LeJIOM pacCMaTpPUBAOTCA POCCUUCKMMU CyaaMU KakK BMOJIHE OOMNYCTUMbIE, XOTS



NMMEJINCb N OTAOeJIbHble HeraTnBHbIE PEeLUEHNA.

MoaoBoAst UTOr, HY>)KHO OTMETUTb, YTO YKa3aHHbIe BbilLUE JOrOBOPHbIE KOHCTPYKLUN,
nonyymelLLUME Tenepb feraabHoe onpeaenerne, 6esycnosHo, byayT cnocobcTBoBaTh
Pa3BUTUIO FPaXKaaHCKOro obopoTa N yMeHbLUAT KOJIMYECTBO CNOPHbIX N KOH(PIIMKTHBIX
cuTyauun B busHece.

3aKJilouYeHue

MooBoas UTOrM KypcoBow paboTbl, cnegyeT oTMEeTUTb, 4TO Leflb paboThl 4OCTUIHYTa,
3a4a4u BbIMOJIHEHbI.

B pe3ynbTaTe NnpoBefeHHOro nccnenoBaHnsa oTMeTUM criefytolime BbiBO4bI.

Bo-nepBbIX, TEPMUH «A0rOBOP» YNOTPebNAeTCs B rpa)4aHCKOM NpaBe B Pa3/INYHbIX
3Ha4yeHusax. Moa AOroBOPOM MOHUMAKOT U LOPUANYECKNN DAKT, NeXXallnii B OCHOBE
ob6s13aTeNbCTBA, U CaMO A0roBOpHOe 0683aTeNbCTBO, U AOKYMEHT, B KOTOPOM 3aKpernJseH
hakT ycTaHoBNneHUs 065s3aTeNbCTBEHHOr0 NPAaBOOTHOLLEHWS.

Bo-BTOpbIX, Haw B3rnag npuHumn ceobonbl 4OroBopa AENCTBYET NPU U3SMEHEHUN U
pacToOp>XeHUn A0oroBopa, YTO M NOATBEP)XKAAETCA NpakTnkon BepxosHoro Cyaa,
MOCKOJIbKY KaK pa3 npuv UCNOJIHEHUN AOroBOpPa MOryT BO3HUKHYTb Takme
obcToATeNnbCTBA, NPU KOTOPbIM Be3 naMmeHeHUsA yCs10BUA Aorosopa no oboroaHoOMy
COrnacuio UCNONHUTL ero byaeT HeEBO3MOXKHO. [M03TOMY MHEHMe AaHHOro aBTopa
CYNTAEM HEMHOIo oWnboYHbIM. MpuHUKMN cBoBOObl 4OrOBOPa HE NMPeKpallaeT CBoe
OencTBMe, a HaNpoTuMB, NPOAO/HKAET AENCTBOBATb B YC/I0BMU UCMOJIHEHUSA OOMOBOPHbIX
OTHOLLUEHUWN.

B 3akl04eHMe CBOEro nccsenoBaHuns cnegyeTt OTMETUTb, 4TO NpobseMsl, KoTopble
HanNpPsAMYo CBS3aHbl C KJlacCuumnkKaumen 4oroBoOpoB OTHOCATCA K AOBOJIbHO AaBHEN
npobneme B UMBUANCTUKN. MNpn HaN4YMM y 4OroOBOPOB BCEX MPU3HAKOB, @ UMEHHO
coBNafeHns BOJIN N BOJNIEU3BABJIEHNSA, MPABOMEPHOCTb AENCTBUSA, LEeNCTBUSA NpUHUMNA
A0NyCTMMOCTU 1 cBOBOAbI [OroBOpa eLe He 03Ha4YaeT BO3MOXKHOCTb ee
Knaccudpunkaumn. Npm aToM Knaccudpmnkaumsa LOroBopoB NO3BOJISET pa3pellaTb BeCbMa
Ba)KHble 3a4a4u. BoiasneHne obLwmMx TUNNYHBLIX YepT AOrOBOPOB U OT/INYUN MEXAY HUMU
Ana cybbekToB crnocobcTByeT BbiOpaTb NMPaBUIbHLIA BUA OOrOBOPaA, a TakXe
obecnevymBaeT ero COOTBETCTBME COAEPXKAHUIO perynpyeMon aesaTenbHOCTN, co3faeT
BO3MOXXHOCTb Ha Hay4HOU OCHOBE CUCTEMAaTU3NPOBaTb 3aKOHOAATENLCTBO O AOr0OBOpaXx,



NnoBbilLaTb COrJ1aCoBaHHOCTb HOPMaTUBHbIX aKTOB. B cooTBeTCTBUM C Pa3/IN4HbIMUA
OCHOBAHUAMM KJlacCupmnkaLum ooroBopbl MOXKHO Noapa3fendaTb Ha pa3/iMyHble BUbI.

B ocHOBe Takoro gesieHns MoryT JieXXaTb CaMble pa3Hble KaTeropmm, KoTopble
n3bunpatoTcs B 3aBUCUMOCTU OT Lenen. [leneHne 4OroBopoB Ha OTAE/bHbIe BUAbI UMeeT
He TOJIbKO TEOPETMYECKOE, HO U BaXKHOE NpakTuyeckoe 3HavyeHme. OHO no3BoaseT
y4YaCTHMKaM rpa>kgaHckoro o6opoTa AOCTAaTOYHO JIErKO BbISABJSATb U MCMNOJIb30BaTh B
CBOEWN OeATenbHOCTM Hanbosee cyueCcTBEHHbIE CBOWCTBaA AOroBopoB, NnpuberaTtb Ha
NMPakKTUKe K TaKOMy O0roBOpY, KOTOPbIN B HanbonbLuen Mmepe COOTBETCTBYET UX
noTpebHoCTAM.
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