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BBepneHue

[oroBop - 3TO cornaweHne ABYX UM HECKOJNIbKUX 1L, 06 yCTaHOBAEHUN, NU3BMEHEHNN
NN NpeKpaLLeHNN rpa>KgaHCKMX npas n obsg3aHHocTen. [IpyrumMmm cnosamu, 4Oorosop
ABNSAETCA NPaBonopoXgarwmm pakToM, NMPaBoBbIM NHCTPYMEHTOM, C MOMOLLLbIO
KOTOPOro CTOPOHbI CaMun yCTaHaBAuBatoT ans cebs npasa n o6a3aHHOCTK, BoptoTca ¢
HegoCTaTKaMu, npobenamm 3aKoOHOAATENbCTBA. 3aKJl04YeHe OOroBopa BeAeT K
YCTAHOBJIEHUNIO IOPUANYECKOW CBA3N MeXAy CTOPOHaMM AoroBopa. 3Ta CBA3b CTAHOBUTCS
lopnanyYeckon BBMAy TOro, 4To rocygapcTBo obecneymBaeT AOrOBOpP MepamMu
rocyfapcTBeHHOro NpuHyXaeHus. NoaTomy OroBop CnpaBeasiBo CHUTaeTca "3aKOHOM
onsa osounx".



Mpob6nembl, CBA3aHHbIE C KNacCUUKaLnen 4OroBOPOB OTHOCATCS K YACY OABHUX
npobaemM UMBUANCTUKN. Hannyme y Bcex AOroBopoB 06X NPU3HAKOB - COBMAAEeHMS
BOJIN 1 BOJIEN3BSBJIEHNS, MPAaBOMEPHOCTb AEACTBUSA, AENCTBMSA NPUHLMNA 4ONYCTUMOCTM
n ceBoboabl AOroBopa - He UCKJIOYaeT BO3MOXKHOCTb UX KJlacCcupukKauum.
Knaccudumkauma oroBopoB No3BossSeT pellaTh psa BaXKHbIX 3a4a4y. BoiaBneHne obwnx
TUMNYHBIX YepT AOrOBOPOB M Pa3/INYnNiA Mexxay HUMK obnervyaeT ofis cybbeKkToB
npaBuWbHbIN BbIOOP BMAa AoroBopa, obecneynBaeT ero COOTBETCTBME COAEPIKAHMIO
perynmpyemMon AesTeNbHOCTU, CO34aeT BO3MOXXHOCTb Ha Hay4YHOI OCHOBE
CNCTEMATM3NPOBATb 3aKOHOA4ATENLCTBO O AOrOBOPaXx, MOBbIWATL COMrTaCoOBaHHOCTb
HOPMATMBHbIX aKTOB. B COOTBETCTBMU C Pa3/INYHbIMU OCHOBAHMSAMUN KiacCugukaumm
JlOrOBOPbl MOXXHO MoApasaensaTh Ha pa3/inyHblie BUAbI.

B ocHOBe Takoro geneHns MoryT fieXXaTb CaMble pa3/in4yHblie KaTeropum, nsbmnpaemole B
3aBUCMMOCTM OT Npecsiegyemblx Lenen. leneHne OroBopoB Ha OTAeIbHbIE BUAbl UMeeT
He TOJIbKO TeopeTnyeckoe, HO N Ba)KHOe npakTuyeckoe 3HavyeHue. OHO nNo3sonseT
y4YaCTHUKaM rpaxgaHcKkoro obopoTa AOCTAaTOYHO JIerKo BbIABAATL U UCMOJIb30BaTh B
CBOeun feAaTenbHOCTN Hanbosee cylleCcTBEHHbIE CBONCTBa A40roBopos, npmuberaTts Ha
NnpakTUKe K TaKOMYy [0roBOpY, KOTOPbIN B HanbobLluen Mmepe COOTBETCTBYET UX
noTpebHOCTAM.

Mnaea 1. O6wme NonoXxeHns o Knaccudunkaumm oorosopos

Knaccndukaumsa nioboro NoHATUS npegnonaraeT ero pasgenieHme Ha HeCKOJIbKO BUAOB
(Tunos). Kak oTMeyvaeT M. U. bparnHckuin, Takoe pasaeneHme MmoxeT bbiTb NponsseneHo
AByMs cnocobamu: 1) AMXOoTOMUSA, C MOMOLLbIO KOTOPON, UCNOJIb3ySA NocnenoBaTeNbHO
onpeneneHHoe oCHoBaHMe (Kputepuin), enaT NOHATME Ha ABe rpynnbl, OOHY M3
KOTOPbIX XapaKTepusyeT HaJmdyme 3TOro OCHOBaHUA, a APYryto - ero oTCyTCcTBue; 2) C
MoMOLLbIO onpeaesieHHbIX OCHOBaHU CO34aeTCA HEOrpaHUYeHHOe YNCAIo rpynn, B
Ka)X[0N N3 KOTOPbIX YKa3aHHble OCHOBaHMUA COOTBETCTBYHOWMM 06pa3om
WHONBNAYANN3NPYIOTCS.

OcHoBHas npobnema nwobon kKnaccupukaymm coctomT B Bbibope TOro eUHCTBEHHOIO
OCHOBaHMSA, KOTOPOE O0J/IKHO OblTb MOJIOXXEHO B OCHOBY AeJIEHUS.

NMeHHO No 3TOW NpMYMHEe B 0Te4YeCTBEHHOW U 3apybe)xHon nutepaTtype
npennpuHMManocChb paHee v NpeanpMHUMaeTCa CerogHsa ocTaTo4yHo 6onblioe
KOJIN4ECTBO NOMbITOK KAacCUpnkKaumm rpa>KjaHCKO-NpaBoBbIX 4OMOBOPOB, HEKOTOPLIE
N3 KOTOPbIX HEYyAa4uHbl, HE NMPU3HaHbI.



NMepBOHa4YasIbHO MOJYHNIN pacnpoCcTpaHeHne KoHuenuum (Teopumn) Knaccnunkaumm,
OCHOBAaHHbIE Ha Pa3/INYHOro poada 3KOHOMUYECKMX Npu3Hakax. B yacTtHocTy, I. H.
AMGpunTeaTpoB Npeasaran 4esnTb 4OrOBOPbI Ha BO3HMKaWwme B 061acTn NpomM3BOACTBA,
TOProBJIN N CeNIbCKOro X03sanCcTBa. Bnocnencresum B nutepaType npu Knaccnpumkaunum
CTaIm NCMOJIb30BaTbCA KaK 3KOHOMMYECKUe, TaK U lopuandeckme npusHakuy, T. e.
npuMeHsaiacb Teopus “KOMOMHUPOBAHHOIO KpuTepusa”. PesynbTaTaMm COBPEMEHHOI O
nccnenoBaHmsa npobnem Knaccnpurkaumm 4OroBOpPOB CTasio YTBEP)KAEHME, YTO “B
ODENCTBUTENIbHOCTU “KOMOUHNPOBAHHbLIN KpUTEPUN” NMPEBPATUICA B NMPOCTYIO CyMMY
Kputepues, bnarogaps 4eMy eANHCTBEHHOE OCHOBaHME AeSIeHUS 3aMeHAeTCs
HeorpaHW4YeHHbIM UX YUCIoOM"[1].

KpoMe Toro, oTMevyaeTcs, 4T0o “B CYLHOCTN UCNOJIb30BaHNE KOMBMHUPOBAHHOIO
KpUTEpunsa 03Ha4YaeT 0TKa3 OT peweHuns npobsembl, NOCKOJbKY, BO - MEPBbIX, AaHHaSA
Teopus, onepmpys HEKOHKPETU3MPOBAHHbIMU KaTeropusaMmn, He faeT OTBETa, YTO XKe B
KOHLLE KOHLIOB MO3BOJISET BblAENTb U pa3rpaHNyYnNTb LOrOBOPHbIE BUAbI, @, BO - BTOPLIX,
He NO3BOJISET UCMOJIb30BaTbh UX AN PELUEHNS NMPaKTUYeCKMX 3aday. Takaa KoHuenuus,
Oyay4m ooCcTaTo4yHO yaobHOM, cnocobCcTByeT BbliAeNeHMIO N0bbIX 4OrOBOPHLIX BMOOB, B
CUy Yero B X NepeYvyHe NposiBASAITCSA CKOpee YepTbl MHBEHTapU3aLuum, a He
Khaccudpmnkaummn”.,

"naBa 2. OCHOBHbIe KJlacCUuKaumm OoroBopos

MpoaHanM3npoBaB OTEYECTBEHHYIO N 3apybeXxHYyo nTepaTypy, 3aKOHO4ATENbCTBO PO 1
CTpaH POMaHO-repMaHCKOW NPABOBOM CUCTEMbI, MOXKHO BblAeNUTb cleaytolime
PACNpPOCTPAHEHHbIE KJIAaCCUMUKALNN FPaXKAaHCKO- NMPaBOBbIX 40r0BOPOB:

1. Mo cBoen opuagnyeckon npupoae A0oroBopbl MOryT ObITb KOHCEHCYasIbHbIMU Y
peanbHbIMN. KOHCEHCYasibHbIMU ABAAOTCHA AOrOBOPLI, B KOTOPbIX NpaBa U 06543aHHOCTM
CTOPOH BO3HUKAOT Cpa3y nocse AOCTUXKEHUSA CTOPOHaMM cornaweHuns (KoHceHcyca) 06
yCTaHOBNEHUN NpaB 1 obs3aHHOCTEN (HanpuMep, AOroBOp Kynau - npodaku). Jorosop
CYMTaeTCsa pealibHbIM, eCnu rnpasa U 0643aHHOCTM CTOPOH BO3HUKAIOT nocie
OOCTUXKEHNS CorslalieHns n nepenaymn sewmn (Hanpmmep, 4OroBop 3amma).

2. B 3aBMCMMOCTM OT BINAHUSA Ha OEACTBUTENBLHOCTbL JOroBOpPa OCHOBAHUA €ro
BO3HMKHOBEHMS JOrOBOPbI MOXKHO pa3fieniMTb Ha abCTpakTHbIE N Kay3asibHble.
JencTBUTEeNbHOCTb abCTPaKTHOro 4OroBopa He 3aBUCUT OT OCHOBAHUA €ro
BO3HUKHOBEHUSA (O0roBop GaHKOBCKOM rapaHTUN B MeXAYHapoAHOM YaCTHOM NpaBse).
CoOTBEeTCTBEHHO, OCHOBaHMe (Liesib) 3aKJIl04YeHNs Kay3albHOro A0roBopa sBjaseTcs



yCJZIOBUEM €ro AeNCTBUTENIbHOCTU (MPaKTUYeCKM BCe A0roBOpbl: KYMn - MPoaaku,
JapeHuns, noapsana, CTPaxoBaHUsA, apeHabl 1 T. 4.).

3. B 3aBMCUMOCTU OT BJINSAHUS T€X WU UHbIX YCIOBUI ((haKTOB) Ha AENCTBME AOroBoOpa
BCE [IOr0OBOPbl MOXXHO KJAaCCUULIMPOBATL Ha YCIOBHbIE:

1) nop oTnaraTteNbHbLIM YC/1I0BMEM (BCTYMNJIeHUe A0orosopa B CUJy 3aBUCUT OT
HacTynneHnsa Kakoro - nbo ycnosusa (pakTa), Nnpn 3TOM CTOPOHAM He N3BECTHO,
HaCTYNUT OHO WM HeT (HanpuMep, 40roBOP apeHAbl MOMELLEHNS NpY YCJI0BUMN
OKOHYaHWA ero CTponTeNnbCTBa K onpeaesleHHOMY CPOKY);

2) noa OTMEHWUTENIbHbLIM YCJI0BMEM (L0roBOpP NpeKpallaeTcs B CUYy HAaCTYMNJIEHUSA KaKoro
- nnbo ycnosunsa (thakTta) (HanpmMep, LOroBOp apeHAbl TPAHCMOPTHOroO cpencTBa C
YCJIOBMEM €ro pacTOP)XEHMUS NMPUN YCIOBUKN €ro rnosIoMKn) n 6esycnoBHble (gencTeme
[0roBopa He 3aBUCUT OT HaCTyrnJIeHUsA Kakux - 1nbo ycnosum (hpakToBs) (3TO MOXeET bbITb
nobon gorosop).

4. Ha ocHOBE Hann4nsa nam oTCcyTCcTBUSA lOpI/I,EI,I/I‘-IeCKOIZ CBA3M O4HOIo

A0oroesopa C ApYyrmM BblOEeNSA0TCA OCHOBHbIE (F/1aBHblE) N AOMNOHUTENbHbIE 40M0BOPHbI.
HdononHuTenbHbIE 0OMrOBOPbLI ABAATCA IOPUONYECKNUM NPOAOJIKEHNEM APYIUX
(OCHOBHbIX) 4OrOBOPOB N MO3TOMY pa3fensoT UX puandeckyr cyabby (T. e. ecnu
OCHOBHOWN goroBop byageT npusHaH HEOENCTBUTENbHBLIM, TO U AOMNOJIHUTENbHbIN A0OrOBOP
Tak>XXe byneT aBNATbCSA HEAENCTBUTENbHbIM). [IONONHUTENbHbIE AOrOBOPbLI, KakK NpPaBuio,
obecneymBaloT NCMOJIHEHME OCHOBHbIX. B €BA3M € 3TM Hanbonee pacnpocTpaHeHHbIMN
TakMMM LOroBopaMu SABASAKOTCA COrflalleHne 0 HeyCTOoNKe, OroBOp NopyvYnTenbCTBa,
3an0ra n 7. . COOTBETCTBEHHO, OCHOBHbIE 40OrOBOPbI, HANPOTUB, ABAATCSA
CaMOCTOSATENIbHbIMM N HE pa3aenalT puandyeckyto cyabby Kakux - 1Mbo nHbIX
00roBopoB[2].

5. B 3aBUCUMOCTU OT BO3MOXXHOCTU OLLEHKW PUCKa NPK 3akK/l04YeHUN OOrosopa
pasnnyaloT KOMMyTaTUBHbIE (MEHOBbLIE) N aneaTopHble (PUCKOBbIE) AOroBOpPbl. B MOMeHT
BO3HUKHOBEHUS KOMMYTATWUBHOI0 AOrOBOPa Bbirofa MM NOTEPS KaXKA0M CTOPOHbI
MOXKeT bbITb oLleHeHa (60NbLIMHCTBO AOrOBOPOB: KYMAM - MPOAAXKWN, MEHbI, lapeHuns,
apeHabl U T. A4.). B MOMEHT 3ak/Il04eHNsa aneaTopPHOro A0roBopa Bbiroga uav noteps
CTOPOH He MOXXeT ObITb onpeaesieHa N 3aBUCUT OT HACTYMJIEHNSA UIN HEHACTYNJIEHUS
TeX NN UHbIX 06CTOATENLCTB (Hanpumep, 4OroBOp CTPaxoBaHUSA).

6. B 3aBMCKMMOCTN OT 06 bEKTa OroBOpPbI AeNATCA Ha BellHble U 0693aTeNIbCTBEHHbIE.
O6BbeKTOM BellHbIX I0OrOBOPOB ABAAETCS onpeaesieHHas Bellb (Belu). O6bekToM Xxe



06a3aTeNbCTBEHHOIO0 AOrOBOPa ABAAIOTCA onpeneneHHble aencrtens (nnn 6espencrene)
onpeneneHHoro amua (Kkpyra nuu,).

7. Tak>XXe B 3aBMCUMOCTM OT 06 beKTa MOXXHO AOroBOpPbLI NOAPA3AEeNNTb Ha chegylowme
Tunbl (BUAbI): [OrOBOPbLI O Nepefaye nmylecTsa (Kynas - npoaaka, AapeHue, apeHga un
T. O.), oorosopbl 06 okazaHUKM ycayr (4OroBop NepeBo3kun, Aorosop 06 okasaHum
MAATHbIX MEANLMHCKNX YCAYr U Ap.), AOroBOpbl Ha BbiMoJsiHeHMe paboT (aorosop
noapsaa, A4OroBop O BbIMNOJIHEHUWN HAY4YHO - TEXHUYECKUX paboT n T. 4.), AoroBopbl 06
yypex4eHUN pasnyHbix obpasoBaHni (y4peonTenbHble 40roBOPbLI, 4OFOBOP NPOCTOro
ToBapuwiecTBa).

8. Mo copepxaHuto peryimpyeMon orosopamMmu AeaTeNlbHOCTU BblAeNAT ABa OCHOBHbIX
TUNa OOroBOPOB: MMYLLLECTBEHHbIE N OpraHn3aunoHHble. K YNCy MMy eCTBEeHHbIX
OTHOCSATCS LOroBOpPbI, HarMpaB/IEHHbIE HA peryanpoBaHne AeaTeNbHOCTU UL, Mo NoBOAY
onpegeneHHoro 6nara. CneundunKon opraHM3aLMOHHbIX LOrOBOPOB ABAAETCS TO, YTO
OHUW NpefHa3HavyeHbl Co34aThb NMPennoChbiIKWN, MPenyCcMOTPeTb BO3SMOXXHOCTU A5
nocneaywoLwen npegnpuHUMaTeNbCKOM UK MHON AeaTeNbHOCTU. BHYTpn Ka>kgoro tmuna
MOryT ObITb BblAesieHbl BUAbl LOrOBOPOB, XapakTepnlyemble YCTONYNBLIMUA
CywecTBeHHbIMU NpuU3HakKaMu. Tak, cpean nMyLLeCcTBEHHbIX OrOBOPOB BblIAENAIT TPU
OCHOBHbIX BUAa: a) Ha nepepavy umyuiecTtsa; 6) BbinosHeHWe paboT; B) OKasaHue ycayr.
Mpu 3TOM yKa3aHHble BUAbI, B CBOIO O4Yepenb, noapa3fesnifaioTcsa Ha noasnabl (Hanpumep,
Kynns - npogax<a, noapan, kommccusa v ap.). Cpeav opraHm3aunoHHbIX 4OrOBOPOB
Tak>Xe MO>XHO BblAeNINTb TPN OCHOBHbIX BUAA:

a) yypeaouTenbHble gorosopbl (Hanpumep, 06 obpaszoBaHUM LOPUANYHECKUX NLL);

©) ooroBops.l - cornaweHusa (HanpuMmep, Mexay pPNoNnYecKMMu amuamMmm n opraHamm
MeCTHOro caMoyrnpaBJieHus);

B) reHepasibHble (B HUX onpenensaiTcsa Hanbonee obwme ycnosus bynyuien
DEeATeNbHOCTN, KOTOpPble 3aTeM AETaIM3NPYITCA WU OOMNOJIHAIOTCSA B UMY LLECTBEHHbIX
norosopax).

9. B Toproson cepe (KoMmMep4eCKoM npaBe) BbIAENAIOT peasm3ayMoHHbIe 4Or0BOpPSI,
nocpenHnyeckmne, 0orosopbl, COAENCTBYOLLNE TOProBsie, N OpraHnU3aLNOHHbIe
porosopsbl. [10 MHeHUIO b. W. TlyrnHckoro, peanmsaunoHHbie 4OroBOpPbl NPeACTaBAAT
cobon aapo Toproeoro obopoTa. TO, Npexxae BCero, Takme 4oroBopbl, KOTOpbIE
0POPMANAIOT OTHOLLEHUSA NO BO3MEe34HOW peasnsaunm Tosapa ons
npeanpuHNMaTesIbCKUX U XO3ANCTBEHHbIX HY>XKA. K UX Y1MCy OTHOCATCA OOroBOpbI



MOCTaBKW, ONTOBOW KYIMJIN - MPOAAXKWN, KOHTPaKTaLUN, 3aKyrnoK A8 roCyfapCTBEHHbIX
HY>X[, 0OroBOpbl MEHbI TOBAPOB, CBSAI3AHHOW C NpeanpuHUMaTENIbCKON OeATesIbHOCThIO.
Tak>Xe, Kak c4uTaeT NyrMHCKUN1, K 3TON rpynne 4OroBopoB cjiefyeT OTHEeCTU TOBAPHbIN
KpeauT. XOoTHA OH BKJItoYeH B rnasy K PO o0 KpegnTtoBaHuUKM, Mo CyTU, OH ABNSETCA
“Npofa>ken C ycnoBmem onaaTbl CTOMMOCTM ToBapa B byayuwem”. Ha B3rnapg MyruHckoro,
B COOTBETCTBUU C Knaccnpumkaumen NK PO nocpegHn4eckmne oorosopbl B OCHOBHOM
OTHOCATCHA K [,OroBOpaM Ha BO3Me34HOe OkKa3aHue ycnyr. B cpepe Toprosnau
cofep>XaHnemM TakMx LOroBOPOB ABNASAETCA “coBeplueHumne NLOM OeNCTBUW Mo NoBOAY
TOBapa B MHTepecax Kakoro-nmbo y4yacTHMKa Toprosoro obopota”. K gaHHomM rpynne
OTHOCATCA AOrOBOPbI KOMUCCUN, B T. 4. KOHCUMHAL NN, MOPYHEHUSA, KOMMEpP4YEeCKOW
KOHLL,eCCUn, TOProBoro areHTupoBaHma. K gorosopam, CooencTByOWMM Toproene,
cnefyeT OTHOCUTb AOM0OBOPbLI Ha BbIMOJIHEHME MAapPKEeTUHIOBbIX NCCIe40BaHNIN, CO34aHMNe
peKJIAaMHOW NMPOAYKUWWN, XPaHEHUA TOBApOB, CTpaxoBaHUsA TOBAapPOB N KOMMEPYEeCKnNx
PUCKOB, TPAHCMOPTHOM 3KCNeaAnuun n gp. B rpynny opraHm3aumoHHbIX JOrOBOPOB
BXOOAT cornaweHnsa o6 NCkIYnTenbHOM Npoaa)ke ToBapoB, 40roBopbl 06 opraHusaumnm
B3aWMOCBSI3aHHON OeATeNIbHOCTU MO peanm3aunm ToBapos, 4Or0OBOPbI OPraHOB
NCNOJIHNTE/IbHOW BNACTU O MeXXpPEernoHaibHbIX NOCTaBKax TOBapoOB, A4OrOBOPbLI OPraHoB
BJIACTU U MEeCTHOro caMoyrpasJJieHUs C NPON3BOACTBEHHLIMU N TOProBbIMM hrpMaMm Mo
BOMPOCaM OCYyLLeCTBJIEHNS TOProsam n Ap.[3]

naBa 3. OCHOBHble BNUAbl LOrOBOPOB
3.1. OCHOBHbIe U NpefBapuTesibHble 4OrOBOPLI

pa’kQaHCKO-NpPaBOBble A0r0BOPbI PA3/IMYAOTCS B 3aBUCMMOCTU OT UX HOPUANYECKON
HanpaBneHHoCcTU. OCHOBHOW [OroBOP HEMOCPeACTBEHHO NOPOXKAaeT npasa U
0643aHHOCTN CTOPOH, CBA3aHHbIE C NepeMelleHNneM MaTepmrabHbiX 61ar, nepenayen
UMYLLLECTBA, BbIMNOJIHEHMEM PaboT, yKa3aHUEM yCayr 1 T.n.

NMpenBapuTenbHbLIA OOMOBOP - 3TO COrJlalleHne CTOPOH O 3aKJIl04eHUN OCHOBHOIO
porosopa B byayuwem. boNbLLNHCTBO AOMrOBOPOB - 3TO OCHOBHbIE 40OM0BOPHI,
rnpensapuTesibHble AOr0BOPbI BCTPEYaTCA 3Ha4YuTesIbHO pexke. [lo BBeAeHUs Ha
TeppuTtopumn Poccnnckon ®epepaumm ct. 60 OCHOB rpa>KaHCKOro 3akoHogaTesibCTBa
1991 r. rpa)xgaHCKUM 3aKOHOO4aTeNIbCTBOM Poccum NpsamMo He npegycMmaTpuBasiach
BO3MOXXHOCTb 3aKJIl04eHMNA npeaBapuTesibHbiX 4orosop. OoHaKo 3aKo4YeHne Taknx
A0roBOPOB A0MYCKanNoChb, MOCKOJIbKY 3TO HE MPOTMBOPEYNIIO OCHOBHbLIM HavasnaMm 1
obLwemy cMbicNly 3akoHoAaTeNlbcTBa Poccnun. B HacTosLee BpeMs 3ak/oyeHue
rnpenBapuTesibHbIX LOrOBOPOB perjamMmeHTupyeTca cT. 429 K. B cooTBeTCTBUN C



yKa3aHHOW CcTaTben no npengBapuTebHOMY A0OroBOPY CTOPOHbI 0643YI0TCA 3aKI04YNTh B
byoyuiem 0orosop o nepegaye MMyLLecTBa, BbIMOJHEHUN PabOT UM OKa3aHUK yCayr Ha
yCJ/I0BUAX, NPefyCMOTPEHHbIX B rMpeaBapuTesbHOM gorosope. lNpensaputenbHbIN
[0roBop 3akJto4aeTcsa B popMe, YCTaHOBJIEHHOW A1 OCHOBHOIO A0roBopa, a eciu
dopMa AoroBopa He ycTaHoBJ/IeHa, TO B NUCbMeHHON popMe. HecobntogeHne npasuia o
hopMe nNpenBapuTesIbHOrO JOroBOpa BJieYeT ero HUYTOXHOCTb[4].

BparnHckmnm M.U. B TONKOBaHUN JAHHOIMO MHCTUTYTa MU3naraeT, 4To «opMa
npenBapuTenbHOro OroBopa AO/KHA COOTBETCTBOBaTb TpeboBaHUAM, NpeabsaBAsSEMbIM
K OCHOBHOMY gorosopy. Ecnn xxe Takme TpeboBaHMa 3aKOHaMU UM MHBIMW NMPABOBbLIMU
aKTaMN He yCTaHOBJIEHbI, NpeaBapuUTesibHbIA 4OMOBOP MOLNEXUT 3aKJIIOYEHMNIO B
NpPOCTOnN NMcbMeHHOW hopme. OCHOBHOW O0roBOpP A0JIKEH ObITb 3aK/I04EH Ha YCJI0BUSX,
npeayCcMoOTPEHHbIX NpeaBapuUTeslbHbIM 4OrOBOPOM.

MpenBapuTeNbHbIN AOrOBOP O0JIXKEH cogep»XaTb YCJI0BUSA, NO3BOIAIOLIME YCTAaHOBUTDL
npeaMeT, a TakXXe gpyrue cyueCcTBeHHble yC10BUSA Aorosopa. Tak, CTOPOHbI MOTyT
3aKJ/II04NTb LOrOBOP, MO KOTOPOMY COBCTBEHHUK »XXNOro goma obasyeTcs ero nponaThb
nokKynaTesno, a NoKynaTesb KynNnTb €ro B Havyane sieTHero cesoHa. B ykasaHHOM
npeaBapuTesibHOM gorosope obs3aTesNIbHO A0JIXKHbI COAEPXKATbCA YC/I0BUS,
Mno3BoJAOLWME oNpenesnnTb TOT XUI0W A0M, KOTOopbIn B Byaywem byneT npofaH, a
TaK>Xe ero Npofa>KHyl LeHYy 1 nepevyeHb JinL, COXPaHALWMUX B COOTBETCTBUN C 3aKOHOM
rMpaBo MoJIb30BaHUSA 3TUM XXWJ1bIM LOMOM. B NpOTMBHOM Cly4ae OaHHbIN
npenBapuTenbHbIN [OroBop byoeT CHMTATbCA HE3aKJ/THYEHHbIM.

B npeaBapuTesibHOM LOrOBOpPE YKa3blBAETCHA CPOK, B KOTOPLIN CTOPOHbI 0653yt0TCA
3aKJIl04YNTb OCHOBHOW AoroBop. Ecnm Takom Cpok B npeaBapuTesibHOM O0roBOpe He
onpeneneH, OCHOBHOM AOr0OBOP NMOANIEXUT 3aKJII0YEHUIO B TeYeHMe roga ¢ MOMeHTa
3aKJIl04YeHNs nNpegsapuTesnbHOro Aorosopa. Ecnv B ykasaHHbIe BbllLe CPOKUM OCHOBHOM
[0roBop He byaeT 3akJIlo4eH U HU 0Ha N3 CTOPOH He caesiaeT ApYyron CTOPOHe
npennoXxeHve 3aKJ4YnTb Takon Aorosop (odepTa), NpeaBapuTebHbIA Or0BOP
npekpaLlliaeT CBoe AencTBume.

Tak>Xe MHTepeceH BOMPOC O BKJILOYEHNN B OCHOBHOW A0Or0BOpP YCJIOBUN, He
npenyCcMOTPEHHbIX NpeaBapuTesbHbIM A0roBopoM. OH pelaeTcsa apbuTpakHbIM Cya0M C
y4eTOM KOHKPETHbIX 06CTOATEeNbCTB Aena.

B npakTuke apbuTpakHbIX Cy10B BO3HUK BOMPOC, BNpaBe NN apbutpakHbliii cya
NOHY>XOAaTb CTOPOHY BKJILOYUTb B OCHOBHOW [0r0BOP YC/I0BUSA O LIeHE, eC/in Takoe
ycnoBsue He 6bIJ10 NpeayCcMOTPEHO B NpeaBapuTebHOM 0roBope.



CornacHo nyHKTY 1 cTtaTtbn 429 K PO no npenBapuTesibHOMY AOrOBOPY CTOPOHbI
065a3ytoTCa B OyayuiemM 3aka04NTb 4OMOBOP Ha YCNOBUAX, NPeAYyCMOTPEHHbIX
npenBapuTenbHbIM OroBOPOM (0 4eM Oblio y)Ke CKa3aHOo Bblle).

Ecnn B npegBapuTesbHOM LOrOBOpE yCJloBME O LeHe He BblJ10 CKa3aHo, TO 3TO He
O3Ha4aeT, YTO CTOPOHbLI He onpeaennaInucb B LaHHOM Bonpoce. B cooTBeTCTBUN CO
cTaTben 424 T'K PO ncnosiHeHMe 4orosopa ornJjiadmMBaeTcs no ueHe, yCTaHOBJIEHHOW
corsiaweHmem CTOpoH. lNMpu OTCYyTCTBMM B BO3ME34HOM LOroBOpe YC/IOBUSA O LieHe U
HEBO3MOXXHOCTIN ee onpefesieHns ncxons n3 ycsoBmm orosopa UCrosiHeHWe Aorosopa
OOJKHO BbITb OMJIa4€eHO Mo LeHe, KoTopas Npu CpaBHUMbIX 0b6CcTosaTeNnbCTBax 06bI4HO
B3MIMaeTCs 3a aHaJIornyHble ToBapbl, paboTbl N ycnyru.

OTclopa cnenyeT, 4To TpeboBaHMe 0 BKIIOYEHUN B OCHOBHOM 0OrOBOP YCJIOBUS O TOM,
4YTO LEeHa onpenenseTcs B nopsaake, NpeaycMoTpeHHOM cTaTben 424 TK PO, fosmkHO
ObITb YO0BNETBOPEHO apObUTPakKHbIM CyA0M[5].

B TOoM cny4ae, korga B npeaBapuTesibHOM JOMOBOpe YKa3aHo, 4TO YC/0BuMe O LeHe byaeT
onpeneneHo CTopoHaMy B OCHOBHOM [0roBope, Takas 3anucb AOJIXKHA paCLEeHMBATLCSA
apbnTpa>KHbIM CY0M KaK LOCTUXKEHME COrslacns CTOPOH O BKJIKOYEHUM B JOMOBOP
OaHHOIo YyCNOBUA N pa3Horaacusa No yCTaHOBIEHNIO KOHKPETHOM LeHbl TakxXe nognexaT
PacCMOTPEHUIO apbUTpaKHbIM CyA0M.

Ecnn ogHa 13 cnopswmx CTOPOH Npu OTCYTCTBUWX B NpenBapuUTesIbHOM 40roBope
YyCJ/I0BUSA O LLleHEe HacTanBaeT Ha BKJIIOYEHUN B OCHOBHOWN 0roBop ycsoBus o6
onpeneneHnn LeHbl B MUHOM Nopsigke, 4em nNpenycMoTpeHo ctatben 424 TK PO, nnn
TpebyeT yKa3zaHNs B HEM KOHKPETHOW LEeHbI, @ Apyras CTOPOHa BO3paXkaeT NpoTuBs
3TOro, To apbuTpa kHbIN Cya He BNpaBe pacCMaTpMBaTb TakKoW Crnop.

B cny4asnx, korga CTOpoOHa, 3aKJIl0YMBLUASA NpeaBapuTesibHbIA A0rOBOP, B Npeaenax
CPOKa ero AencTBuUs YKJIOHAETCSA OT 3aKJIl0YEHNA OCHOBHOIMO AOroBOpa, MPUMEHSTCS
npasuna, NpeayCcMoTpPEHHbIe A5 3aK/o4YeHns obs13aTeNIbHbIX 4OrOBOPOB.

MpenBapuTesbHbIA OOrOBOP HEOBXOAMMO OT/IMYATb OT COrJlalleHNA 0 HAMEpPEHUSAX,
NMEIOLLMX MeCTO Ha NpakKTuKe. B yKasaHHbIX COrlalleHNnaxX 0 HAMEePEHUAX NNLLb
huKcmpyeTCs XKenaHne CTOPOH BCTYNUTb B ByAyLleM B 4OFOBOPHbIE OTHOLLEHUS.
OaHaKo caMo corjlaleHne o HaMepeHNaxX He NoPoXXKAaeT KaKux-nmbo npas u
0643aHHOCTEN Y CTOPOH, €C/IN B HEM He YCTaHOBJIEHO UHOe. [T03TOMY 0TKa3 04HOIro n3
YHYaCTHUKOB COrnalleHns 0 HaMepeHUsX 3aKJI4YMTb NPenyCMOTPEHHbIA TakKMM
corjlalleHnem [OoroBop He BieYveT A8 Hero Kakux-nnmbo npaBoBbIX MOCAeACTBUN 1
MOXXET TOJIbKO MOBJINSATb Ha ero OeJsIoBYI0 penyTaLuuio.



3.2. [loroBopbl B MNOJIb3Y UX Y4aCTHUKOB 1 AOr0OBOPbI B MOJIb3y TPETbUX JINLL

JlaHHble OOroBOpPbI Pa3/INYalOTCA B 3aBUCMMOCTU OT TOro, KTO MoXXeT TpeboBaTb
NcnosHeHns gorosopa. Kak npaBuio, 4OroBopbl 3aK/04AOTCS B MNOb3Yy UX YYACTHUKOB,
1 npaBo TpeboBaTb NCMONHEHUS TAaKMX OOrOBOPOB MNPUHAANEXUT TOJSILKO MUX
yYyacTHMKaM. BMecTe ¢ TeM BCTPEYalOTCS U AOroBOPbI B MOJIb3Y NINL, KOTOPbIE He
NPUHMUMAN YH4aCTUSA B UX 3aKJII0YEHUN, T. €. JlOrOBOPbI B MOJIb3Yy TPETbUX JINLI6].

B cootBeTCcTBUM CO CT. 430 'K LOroBOPOM B MNOJIb3Yy TPEeTbero svua npusHaeTcs
AOroBOp, B KOTOPOM CTOPOHbI YCTAHOBUM, YTO OO/HKHUK 006513aH Npon3BecTun
NCMNOJIHEHNE He KPeauTopy, a YKa3aHHOMY UK He YKa3aHHOMY B [OroBope TpeTbeMy
nnyy, nMetowemMy npaso TpeboBaTb OT LO/IKHUKA NCMOSIHEHNA 0653aTeNbCTBa B CBOIO
nonb3y. Tak, ec/in apeHaaTop 3aKJ4Yna 4OroBOp CTPaxoBaHMA apeHO0BaHHOMO
MMyLlecTBa B NoJsib3y ero cobcTBeHHUKa (apeHpgonaTtens), To npaso TpeboBaHus
BbIMNJ1aTbl CTPAaxXOBOro BO3MeELLEHUA NPy HAaCTYNJIEHNUN CTPAXOBOro Csydas NpuHagnexuT
apeHponaTesnto, B NoJib3y KOTOPOro 1 3akJlo4eH A0roBOp CTpaxoBaHUs. 1 TONIbKO B TOM
c/lydae, Korga TpeTbe MU0 0TKa3al0Cb OT Nnpasa, NpefoCcTaB/eHHOro eMy no 40roBopy,
KpeaonTop MOXXeT BOCMNOJ1Ib30BaTbCHA 3TUM MPaBOM, €C/IN 3TO He NMPOTUBOPEYUT 3aKOHY,
WHbIM NPaBOBbLIM aKTaM M OOroBopy. Tak, B MpMBeAEHHOM NpuMepe apeHaaTop,
3aKJIOYMBLUMA OOMOBOP CTPaAxOBaHUSA B NMOJb3y apeHaofaTens, To/IbKO B TOM Cllyyae
BrpaBe TpeboBaTb BbIMJaTbl EMY CTPAaxXOBOro BO3MELLEHNSA, KOr4a NocaegHnin oTKa3asnics
OT NMpaBa Ha ero nosy4yeHue. BMmecTe ¢ TeM B cCaMOM OroBope MoryT ObITb
npefyCcMoTpeHbl NHble NOCNeACTBUA OTKa3a TpeTbero nnua oT NpuHaaiexallero emy
npaea TpeboBaHuA. Hanpumep, B NpuBeAeHHOM BbilLle NMpuMepe B A0roBope
CTpaxoBaHUS MOXXeT bbiTb NPeayCcCMOTPEHO, YTO B C/ly4ae OTKa3a apeHgonartens ot
rMnosly4eHUs CTPaxoBOro BO3MeLLeHUA nocnenHee apeHaaTopy He BbinaavynBaeTcd. NHble
nocnencTemsa MoryT 6bITb NpeayCcMoTpPEHbl U 3aKOHOM. Hanpumep, B COOTBETCTBUN C
O0EeNCTBYIOWMM 3aKOHO4aTeIbCTBOM MO AOMOBOPY JINYHOIMO CTPaxoBaHMA Ha Clyyan
CMepTU B MOJIb3y TpeTbero anua, NPy HaCcTyMJeHUn CTPaxoBoro cjayyas — cMepTu
3aCTpPax0OBaHHOMO rpakgaHnHa — nocaenHuin, pasymeeTcs, He moxXeT TpeboBaTb
BbIMNJ1aTbl CTPAxX0OBOro BO3MELLEHUA JaXKe B TOM CJly4ae, ec/im TpeTbe JINL0 0TKa3asioch
OT 3TOro rnpas.a.

Ecnn nHoe He NpefyCMOTPEHO 3aKOHOM, UHBbIMU NPAaBOBbLIMMN aKTaMu UJN LOFOBOPOM, C
MOMEHTa BbIpa>XeHUs TPETbUM JINL,OM O0JIKHUKY HaMepeHNs BOCMOJ/Ib30BaTbCA CBOUM
nMpaBoOM MO JOrOBOPY CTOPOHbI HE MOrYT pacTopraTb WIN N3MEHATb 3aKJIIOYEHHbIN UMI
norosop 6e3 cornacma TpeTbero nAuua (n. 2 cT. 430 IMK).



YKa3aHHOe npaBwu/io BBEOEHO B LeIAX 3alNTbl MHTEPECOB TPeTbEero nuya, KoTopoe B
CBOEN XO3ANCTBEHHOWN AeATENIbHOCTU MOXXET paCCYNTbIBaTb Ha UCMOJIb30BaHME TOro
rnpasa, KOTOPOE OHO MOJIY4K1JI0 NO AOr0OBOPY, 3aKJIIOYEHHOMY B €ro nosib3y. MoCcKoNbKy
N3MEHEHMNE NN PaCTOPXXEHME A0r0BOpPa, 3aKJIIOYEHHOr0 B MOJib3y TPETLEro nua,
MO>XeT MOCTaBUTb B 3aTPyAHUTENIbHOE NOJIOXKEHNE TpeTbe NNL0, pelinBLLlee
BOCMOJ1b30BaTbCs NMpPeaoCTaB/IEHHLIM €MY MPaBOM, eNCTBYlOLLEE 3aKOHO4ATEbCTBO
rnepekpbiBaeT BO3MOXKHOCTb NpeKpalleHUsa nam naMeHeHns cogep>XaHns 3Toro npasa
rnocsie Toro, Kak TpeTbe ML BbiPa3nuio OAO/KHUKY CBOE HaMepeHne BOCMNoJ/1b30BaTbCA
3TUM MPaBOM.

YKa3aHHOe NpaBusio NPUMEHSETCSH, eC/qin MHOE NPaBUJIoO He NMPenyCMOTPEHO 3aKOHOM,
WHbIMW NMPaBOBbIMU aKTaMN UM OOroBOPOM. Tak, B COOTBETCTBUK CO CT. 59—61 YcTaBa
XXesne3HbIX Lopor A0oroBop NepeBo3Kn, 3ak/loyaeMbll Mexay rpy3ootnpasuTteneM um
>XKeNe3HOoW [oporon B Mosib3y rpysonosy4vaTtens, MoxXeT bbiTb nsmMmeHeH 6e3 cornacus
rpysonony4aTtesia fa)Ke B TOM C/ly4ae, eCnv rpy3sonosiydyaTtenb Bblpa3u XxeslaHue
BOCMOJIb30BaTbCA NPaBoOM, BO3HUKLUWM Yy HEro rno oroBopy nepeBo3Ku.

[Oo/KHUK B AorosBope, 3aK/II04EHHOM B MOJIb3y TPETbero avua, Bripase BblABUraTb
npoTme TpeboBaHMNA TpeTbero nua BoO3pa>KeHns, KoTopble OH MOr Obl BbIABUHYTb
npoTme kpeautopa (n. 3 cT. 430 IK). Tak, ecnu rpysonony4dyaTtenb npegbasiaseT K
nepeBo34ukKy TpeboBaHMe 0 HeHaAJsieXalleM KavyecTBe A0CTaBJIeHHOro rpysa,
nocnenHnn Bnpase CCbiJIaTbCA Ha TO, YTO KA4YeCTBO rpy3a yXyALWwmnaocb no BuHe
pabOTHNKOB rpy300TrNpaBnTesNs, OCYyLLEeCTBAABLUNX €ro Norpys3Ky.

OT 0OroBOPOB B MOJIb3Y TPETLEr0 LA cedyeT OoT/IM4aTbh AOroBopbl 06 NCMONHEHUN
TpeTbeMy nuuy. NocnegHne He NPeaoCTaBAAIT TPETbEMY JINLY HUKAKMUX CYObEeKTUBHbBIX
npag. Mo3ToMy TpeboBaTb UCNOJIHEHNS TAaKNX AOFOBOPOB TPETbLE JINLLO HC MOXKET.
Hanpumep, npu 3akao4eHnn Mexay rpax jaHMHOM 1M Mara3mHOM AOoroBopa KynJu-
npoAa’ku nodapka C BpyHYEHUEM ero MMeHNUHHUKY MocneaHnn He BnpaBe TpeboBaTb
NCNOJIHEHWSI @HHOro AoroBopal7l.

3.3. B3anMHble n O4HOCTOPOHHME O,0roBOpPHbI

B 3aBMCMMOCTM OT XapaKTepa pacnpeneneHuns rnpas n obazaHHoOCTENn Mexay
y4aCTHUKaMN BCe 0OroBOPbl AeNATCA Ha B3aUMHbIe N O4HOCTOPOHHME. OQHOCTOPOHHUNA
00roBop NOpoXKaaeT y 04HOW CTOPOHbI TOJILKO MpaBa, a Y ApYyron — TOJIbKO
o06sa3aHHOCTW. [T03TOMY «TOJ/IbKO OfiHA N3 CTOPOH 0B6s3aHa COBEPLWNTL onpenesieHHble
OEeNCTBMSA B MOJIb3Yy APYron, a Noc/efHAs NMeeT K Hel Nnb npaBo TpeboBaHUA».



Bo B3aMMHbIX JOroBOpax Ka)4as CTOPOHa nNpuobpeTaeT npasBa 1 0683aHHOCTK MO
OTHOLLEHUIO K APYroil CTOpoHe. [0 TaKoMy [I0roBOpPY «KaxkAaasi CTOPOHa cYMTaeTcs
NOJDKHUKOM B TOM, 4TO 06si3aHa caenaTh B NOb3y APYron CTOPOHbI, 1 0IHOBPEMEHHO
KpPeauTOpPOM B OTHOLLUEHUWN TOro, YTO MMEeeT NpaBo TpeboBaTb».

BONbLWMHCTBO AOrOBOPOB HOCUT B3aUMHbIN XapakTep. Tak, Mo JOroBopy Kyran-npoaaku
npoaasew npmnobpeTaeT npaBo TpeboBaTb OT NoKynaTensa ynaaTbl AeHEr 3a NPOAAaHHYI0
Bellb 1 0AHOBpeMeHHO 065a3aH nepenaTb 3Ty Bellb NMokynaTesto. NokynaTenb, B CBOIO
o4vyepenb, npmnobpeTaeT npaBo TpeboBaTb Nepeaavn emy NpPoaaHHOM BeWN U
ooHOBpeMeHHO 0653aH 3anaaTuTb NPoAaBLy NOKYMHYIO LeHy. BmecTe ¢ Tem
BCTpEYarTCsa U 0OOHOCTOPOHHME JOroBopbl. Hanpumep, 04HOCTOPOHHUM SAABAISETCSA
00roBop 3aMMa, NOCKOJIbKY 3anMoaBeL, HagenseTcs no 3ToMy 4OroBoOpy NMpPaBoMm
TpeboBaTb BO3BpaTa A0JIra N HE HeCceT Kaknx-nmbo obs3aHHOCTEN nepen 3aeMLLNKOM.
NocnegHnn, HaobopoT, He NpuobpeTaeT HUKaAKNX NPaB MO AOrOBOPY U HECET TOJIbKO
06A3aHHOCTb MO BO3BpaTy AONra.

OOHOCTOPOHHME O0roBOpbLI Heob6xoAMMO OTANYaTb OT OOHOCTOPOHHUX CAOEJIOK.
MocnenHWe He OTHOCATCH K OOMOBOpaM, TakK KakK OJia UX COBepLUeHNsd He Tpe6yeTCﬂ
corJlaweHumda CTopoH, a 4OCTaTO4YHO BOJIEN3BABIIEHUA O HOW CTOPOHHbI.

3.4. Bo3me3gHble n 6e3Bo3Me3gHble J0roBOpbI

[laHHble BUAbl 4OrOBOPOB Pa3/iMyatoTCs B 3aBUCMMOCTW OT ONMOCPEAYEMOro JOrOBOPOM
XapakTepa nepemelleHns maTepuasnbHbix 61ar. Bo3amesaHbIM NpU3HaeTcs AOroBop, Nno
KOTOPOMY MMYLLIECTBEHHOE NpeaoCcTaB/IeHNne 0JHOW CTOPOHbI 06yC/IOBNMBAET BCTPEYHOE
NMyLLeCcTBEeHHOe NpefocTaBsieHne OT APYron CTOPOHbI. ECnn «ogHa CTOPOHa A0JKHa
NoONYYMTb MAaTy UIN NHOE BCTPEYHOE BO3ME3HOe NpeaocTaBNeHne 3a UCMNOJIHEHME
cBounx obszaHHOCTEN>.

B 6e3B03Me34HOM [40roBOpE MMYLLECTBEHHOE NpeaoCcTaBieHNne NPon3BOANTCS TOJIbKO
OZIHOW CTOPOHOW 6€3 Nosly4eHNs BCTPEYHOrO UMYLLIECTBEHHOMO NMpeaoCcTaBfeHns oT
JIPYroi CTOPOHBbI.

KabankuH A. cHUTaEeT, YTO B YCJIOBUSIX NMepexoia K pbiHKY 60MbLINHCTBO A40OrOBOPOB
ABNISIETCS BO3ME3AHbIMU. Tak, OroBOP KYMAM-Npoaa>Kn — 3TO BO3Me3AHbIA A0roBop,
KOTOpPbIN, B NpuHUMNe, 6e3B03Me30HbIM OblITb HE MOXXET[8].

JloroBop AapeHus, HaobopoT, No CBOeN PUANYECKON Npupoae — 6e3803Me3aHbIN
[lOrOBOP, KOTOPbINA, B MPUHLUMNE, HE MOXET ObiTb BO3Me34HbIM. HeKOTopble XKe 40roBopbI
MOryT ObITb KaK BO3ME34HbIMU, Tak 1 6e3B03Me3aHbIMU. HanpuMep, 40roBop nopyyYeHus



MOXXeT ObITb 1 BO3ME34HbIM, €C/IN MOBEPEHHbIN NOJSly4YaeT BO3HarpakaeHue 3a
OKa3aHHble ycnyru, n 6e3so3me3gHbiM, eC/IM TaKOoro Bo3Harpa>kaeHus He
BblrnJlaymBaeTca (cT. 972 INK).

Mo3TOMY B 3aKOHe onpejesieHo, YTO «[A0roBop npeanosiaraeTcs BO3Me3AHbIM, eC/in 13
3aKOHa, NHbIX NPaBOBbIX aKTOB, a TaK)Xe CYLLEeCTBa WK CoAep>XaHuns Aorosopa He
cnegyeT NHoe».

BONbLWMHCTBO OrOBOPOB HOCAT BO3ME34HbIN XapaKTep, YTO COOTBETCTBYET npmpoae
06 eCcTBEHHbIX OTHOLUEHUI, PEryINPYEMbIX FPa)KAaHCKUM npaBoM. Mo 3Ton xe
npuynHe n. 3 CcT. 423 'K ycTaHaBNMBaET, 4TO AOroBOpP rnpeanosiaraeTcs BO3Me34HbIM,
€CJIN U3 3aKOHa, UHbIX NMPaBOBbIX aKTOB, COAEP>XXaHNA UK CyLlecTBa 4OroBopa He
BblTEKAET UHOE.

3.5. CBoboaHble 1 obA3aTesibHble 00roBOPbI

[0 OCHOBaHMAM 3aKJIlO4YEeHNA BCE AOMr0BOPbI AenaTca Ha cBobogHble n oba3aTesnbHbIE.
CBoOOAHbIE — 3TO Takme AOroBOPbI, 3aKJI0HEeHNEe KOTOPbIX BCELLesI0 3aBUCUT OT
YCMOTPEHUSA CTOPOH. 3aKJto4eHune e obs3aTesIbHbIX LOMrOBOPOB, KaK 3TO cefyeT U3
CaMoro Mx HasBaHus, aBnsgeTcs obsa3aTesibHbIM 419 0OHON U 06enx CTOPOH.
BOMIbLWIMHCTBO AOrOBOPOB HOCUT CBOBOAHBIN XapaKkTep. OHU 3aK/I04aloTCA MO XXeNaHUto
obenx CTOPOH, 4TO BNOJZIHE COOTBETCTBYET NOTPEBHOCTAM pa3BUTUA PbIHOYHON
3KOHOMUKN. OQHAKO B YCNOBUAX SKOHOMUYECKN Pa3BUTOro obLecTBa BCTpPeYaloTCsa U
obs3aTenbHble forosopbl. O65A3aHHOCTb 3aKJIOYEHNA [Or0BOPa MOXXET BblTeKaTb U3
CaMoro HopMaTMBHOI0 akTa. Hanpumep, B culy NPSMOro yKasaHus 3aKOHa B CJlydasx
CO3JaHuA IOPUANYECKOro Nnua 3aknovyeHne gorosopa 6aHKOBCKOro cHeTa CTaHOBUTCA
obsa3aTenibHbIM Kak as19 6aHKOBCKOro yypexxgeHus, Tak 1 4asa Co34aHHoro
topunanyeckoro nmua (n. 2 cT. 846 INK). KOpnanyeckas o65493aHHOCTb 3aKI04YUTb 4OrOBOP
MOXXEeT BbITE€KaTb N N3 aJMUHUCTPATUBHOIO akKTa. Tak, Bblgad4ya MeCcTHOWN
agMUHUCTpaUnen opaepa Ha xuaoe nomelieHne obsa3bIBaeT XUINLHO-
3KCMnJlyaTauVMoOHHY0 OpraHM3aunio 3aK04YUTb 4Or0BOP COLMaIbHOM0O XUANLWHOMro HarMa
C TeM rpa>kgjaHnHoOM, KOTOPOMY BblaH OpraH.

Cpenun obazaTenbHbIX OroBopoB ocoboe 3HavyeHre nMmetoT NybanYHble 0OoroBopsl.
Bnepsbie B HalweM 3aKoHoAaTenbCcTBE NyOAMYHbIN Aorosop Obi1 NpenyCcMoTpeH CT. 426
K. B COOTBETCTBUMN C YKa3aHHOW CTaTben Ny6AnYHbIN OOrOBOP XapaKTepm3yeTcs
cnenyrwmmm NnpusHakamu:

1) O6si3aTeNIbHBIM YY4aCTHUKOM Ny6AMYHOrO AOroBOpPa ABAAETCSA KOMMEpYeCcKas
opraHusauus.



2) YKa3aHHas KoMMepyecKasi opraHn3auns OosHKHa OCYLLEeCTBSATb AeATeNIbHOCTb Mo
npoa>ke TOBAapOB, BbIMOJIHEHMIO PabOT UM OKa3aHWUIO yCayr.

3) dJaHHasa nesaTenbHOCTb A0J/DKHA OCYLLEeCTBAATLCA KOMMEepPYeCcKon opraHnsaumnen B
OTHOLLUEHMWN KaXXA0ro, KTO K Her obpaTuTcsa (po3HMUYHasa TOpProeas, nepeBo3ka
TpaHCNopTOM obLero Nosib30BaHUs, YCIyru CBA3n, sSHeprocHab>xeHns, MegnLUMHCKoOe,
rOCTUHNYHOE 0bCNy)XMUBaHME U T. M.).

4) NMpeaomMmeToMm OOroBopa A0/KHO ObiTb OCYLLLECTBIEHME KOMMEPYECKON OpraHusaumen
0eAaTesIbHOCTU, YKasaHHOM B M. 2 1 3.

Mpwn oTCYyTCTBUN XOTA Bbl OAHON0 U3 YKa3aHHbIX MPU3HAKOB AOrOBOP HE ABNSAETCA
ny6nMyYHbLIM N paccMaTpuBaeTcsa Kak cBoboaHbIN JoroBop. Tak, ecnm npeanpuatTme
PO3HNYHOW TOProBAM 3aKJIl04aEeT C rpaKgaHUHOM OOroBOP Kynau- NMpoaaku
KaHLEeNApPCKUX TOBApOB, KOTOPbIMU TOPryeT 3To npeanpuaTtue, To AaHHbIW AOr0BOp
apnaeTca nybanyHbiM. ECnn xxe npegnpusaTne po3HMYHON TOProBan 3aK/04YaeT OOroBop
C Apyrnm npeanpuaTmem o npogake nocnegHemy U3INWLHEro TOproBoro obopyanoBaHus,
TO 3TO - cBOGOOHbLIN [OrOBOP, MOCKOJIbKY €ro NnpeaMeToM He ABNAeTCH AesATesIbHOCTb
KOMMepPYeCKOoW opraHm3aunm no npogake ToBapos, OCyLlecTBgeMas B OTHOLEHUN
Ka)kOoro, KTo K Hen obpaTunTca[9l.

[MpakTn4yeckoe 3Ha4YeHne BbloeneHns I'Iy6)'IVI‘-IHbIX A4OroBopoB COCTONT B TOM, H4TO K
I'Iy6J'IVI‘-IHbIM OOroBopamM rNnpmMMeHArTCA NMpaBuia, OTJINYHbIE OT obwinx HOPM OOroBOpHOIro
npasa. K 4ncny Takux cneumanbHbIX NpaBu, NPUMEHAEMbIX K I'Iy6J'II/I'-IHbIM OOoroBopam,
OTHOCATCA cneayrwne:

1) Kommepyeckasi opraHm3aumns He BNpaBe 0TKa3aTbCs OT 3aKo4eHns nyban4yHoro
J[lOroBopa Npwv HaM4YMn BO3MOXKHOCTU NPeaoCcTaBUTb NOTPebuTento CooTBETCTBYOLINE
ToBapbl, YCNYrn, BbINOJIHUTbL ANS HEFO COOTBETCTBYOLWME paboThbl.

2) Mpn HeobOCHOBAHHOM YKJIOHEHUN KOMMEPYECKON OpraHnu3aunm oT 3aK/Io4YeHns
ny6amM4yHOro forosopa gpyras CTopoHa Brnpase no cyany TpeboBaTh 3aKAI0YEHUSA C HEN
3TOro AOroBopa B COOTBETCTBUM C MOJIOXKEHNAMU, MPUMEHSEMBIMU MPU 3aKIOHYEHUN
norosopa B ob6s3aTenbHOM nopsgke.

3) KomMmepyeckas opraHm3auns He BripaBe OKa3blBaTb NpennoYTeHne ogHoMy numuy
nepen Apyrum B OTHOLLUEHWUN 3aKJlo4eHUs Ny6anyHOro 4oroBopa, Kpome cjly4yaeB, Koraa
3aKOHOM WJIN MHBbIMW NPaBOBbIMK aKTaMWn JONyCKaeTCca NpefocTaBieHne NbroT ans
OTAesNbHbIX KaTeropuin notpebuTtenen. Tak, aBTOTPaHCMOPTHOE NpeanpuaTue,
oCyLLLecTBsOLLEE NMEPEBO3KY MNAaCCa’XMPOB, HE BNpaBe 0TKa3aTb B NepeBO3Ke 04HOMY U3



MacCca>XMpoB TOJIbKO MO TON NMPUYNHE, 4TO PABOTHUK 3TOro aBTOTPAHCMOPTHOIr0O
npeanpuaTus obellan cBoOeEMy 3HAKOMOMY OCTaBUTb OJ18 HEro MecTo B aBTobyce.
O4HaKo Takoe NpeanoYTeHne OOoMnyCcKaeTcs, eCam 3TO NpeayCMOTPEHO 3aKOHOM NN
WHbIM NPABOBbIM aKTOM.

4) LleHa ToBapoB, paboT n ycnyr, a TakXXe UHble ycsoBusa nybamyHoro goroesopa
yCTaHaB/IMBAOTCA OAMHAKOBbIMN A5l BCeX NoTpebuTenen, 3a NCKJIIOYEHNEM CJTYYaEB,
Korga 3aKOHOM M MHbIMWU NMPaBOBbLIMW aKTaMM AOMYyCKaeTCs npenocTaBsieHne nbroT Ans
OoTAesNbHbIX KaTeropun notpebutenen. Tak, saHeprocHab>xatowas opraHm3aumns He
MOXXET OTNYCKaTb 3/IEKTPOIHEPI N0 OAHNM NOTpedbuTensam no ogHOWN LeHe, a Apyrum —
no apyron. Icknto4YeHmne COCTaBAlT Te NoTpebntenn, KOTopbIM NbIrOThI MO onJiaTe
3/IEKTPO3HEPrnumM yCTaHOBJIEHbI 3aKOHOM WJIM MHbIM MPABOBbIM aKTOM.

5) B cnyyasax, npefyCcMOTpPeHHbIX 3aKoHOM, MNpaBntenbcTBo Poccumnckonm depepaumu
MOXeT n3faBaTb npasuna, obs3aTesibHble 4719 CTOPOH MNPU 3aKJIHEHUN N NCNOJIHEHNN
Ny6AMYHBIX LOrOBOPOB (TUMOBLIE OOMOBOPbLI, MOJIOXKEHUA U T. M.).

6) YcnoBus nybIM4YHOro 4OroBopa, He COOTBETCTBYWOLWME TpeboBaHMsAM M. 4 nnm 5,
HUYTOXKHbI.

C MCKOM 0 MOHYXXOEHUN 3aKI0UYNTb NYBANYHbIN OOrOBOp BripaBe 06paTUTLCS TONbKO
KOHTpareHT KOMMepPYeCcKon opraHm3aumnm, o6s83aHHON ero 3aKJ4nThb.

3.6. B3anmocorsiacoBaHHble OOr0BOPbLI U OOrOBOPLI MPpUcoeanHEHNS

Takne 4oroBopbl pasinyaloTCs B 3aBUCMMOCTU OT cnocoba nx 3aknyeHus. Mpu
3aKJIIOYEHNN B3aUMOCOrjlaCcoOBaHHbIX LOrOBOPOB UX YCJ/I0OBUA YCTAaHaB/IMBAOTCA BCEMU
CTOpOHaMu, y4acCcTBYOLWMMN B gorosope. [Npu 3aklo4eHnn XXe 0roBopoB
NnPUCoeanHEHNA UX YC0BUSA YCTaHaBIMBAOTCSA TOJIbKO OAHOW U3 CTOPOH. [lpyras
CTOpPOHa IMLEeHa BO3MOXXHOCTU OOMOJIHATb UM U3MEHATb UX U MOXKET 3aKJII04YUTb TaKown
00roBop TOJIbKO COrJIaCUBLINCL C 3TUMN YCNIOBUAMMN (MPUCOEAUHUBLLUNCL K 3TUM
ycnosusam). B cootseTctBum c n. 1 cT. 428 N'K 4OroBoOpomM npmcoefnHeHns rnpmsHaeTcs
00roBop, YCJ/I0OBUA KOTOPOro onpefesieHsbl 04HOW U3 CTOPOH B hopMyiapax Uan UHbIX
CTaHAapTHbIX hopMax U Moram BbITb NPUHATLI APYrON CTOPOHOW HE MHAYe KaK NyTeM
npucoeavHeHNs K Npeasio’KeHHOMY 00rosopy B LesioM. lNpnmepom O0rosopos
NPUCoeaNHEHNA MOTYT CNY>XUTb OOrOBOPbI MEPEBO3KU, 3aK/Il0HaEMbIe XKele3HOW
A0pOron C KNMeHTamm, OroBopbl NpokKaTa, AOroBopbl ObITOBOro nogpsna v T.4.

B Mpa)xAaHCKOM KOAEKCE «HE YCTAaHOBJ/IEHbI C/lyYaun 1 MOopsAoK pa3paboTky opMynsipos
N CTaHOAPTHbLIX OPM [OrOBOPOB, HE NPEAYCMOTPEHbI TakXKe Kakue-nnbo TpeboBaHus K



OopraHmsauyunam, pa3pa6aTb|Ba+0Lu|/|M OOroBopbl NpncoeanHeHNA»[10].

NMOCKOIbKY YCNOBUA [0roBopa NpUcoegnHeHns onpenensatoTcs ToNIbKO O4HON U3
A0roBapmBatoLLNXCA CTOPOH, HEOBXOANMO KaK-TO 3alMLLAaTb MHTEpeChl APYron CTOPOHHbI,
He NpUHUMalLWen y4acTue B onpeaesieHnn ycnoBum gorosopa. B atux uenax n. 2 cT.
428 'K npenocTaBaseT NpucoeguHMBLLENCS CTOPOHE npaBo noTpeboBaTb pacToOp)XeHus
NAWN N3MEHEHMA OOroBopa, eC/an A0roBOp NPUCOEANHEHUSA XOTS U HE MPOTUBOPEYUT
3aKOHY N WHbIM NPaBOBbIM aKTaM, HO JIMLWIAET 3Ty CTOPOHY NpaB, 06bI4HO
npenocTaBsseMblX MO OroBopaM Takoro BUaa, NUCKKOYaeT UK orpaHnymBaeT
OTBETCTBEHHOCTb APYrOn CTOPOHbI 3@ HapyweHne obsazaTenbcTs, 1MboO conepxuT
apyrme siBHo obpeMeHuTeNnbHble A8 NPUCoeaNHUBLLENCSA CTOPOHbI YC/10BUS, KOTOPbIe
OHa, NCX0As U3 CBOMX Pa3yMHO NMOHNUMAEMbIX MHTEPECOB, He NpuHaia 6bl NPy HaNN4YUN y
Hee BO3MOXXHOCTM y4aCTBOBaTb B onpeneneHnn ycaoBuin gorosopa. Tak, ecnuv B
[orosope npucoegnHeHns yCTaHoBJIEHaA OTBETCTBEHHOCTb NPUCOeANHUBLLENCSA CTOPOHbI
B BMAE 3HAYNTENIbHOMN N0 CyMMe WTpadHON HEYCTONKN N NCKOYEeHa KaKasa-nmbo
OTBETCTBEHHOCTb APYrOn CTOPOHbI, TO MPMCOEONHUBLLUAACA K LOrOBOPY CTOPOHa Brnpase
notpeboBaTb MO0 UCKKOYEHUSA N3 LOrOBOPA YCJIOBUI O ee OTBETCTBEHHOCTU, Nnbo
YyCTaHOBJIEHUSA COPA3MEPHON OTBETCTBEHHOCTU APYron CTOpPOoHbl. OgHAKOo, ecnm CTOPOHa
npucoeamnHuUIachb K 4OroBopy B CBA3M C OCYLLECTBJIEHNEM CBOEN NpeanpuHUMaTeNbCKOW
DeATeNIbHOCTK, TO NpenbsaBeHHOe elo TpeboBaHMe 0 PacTOPXXEHUN NN USMEHEHUN
00roBopa He NoaJIeXxXuT yO0BNETBOPEHUID, eC/IN NMPUCOeJNHMBLLAACH K 4OM0BOPY
CTOpPOHa 3Hana nnn fosxkKHa bbinia 3HaTb, HAa KaKUX YCJIOBUSAX 3aKJIl04eH O0roBop.

3aKJiloueHue

C NnoHATMEM 1 YyCNOBUSAMUN JOMOBOPOB TecHenwmnm obpa3omM cBzaH BONpoc ob mx
Knaccmgukaumn. NepBocTeneHHoOe 3Ha4YeHne OroBOPOB B rpa>kgaHCKoM obopoTe,
NCKJIIOYUTESIbHO LWWNPOKOE pacnpocTpaHeHne aHHOro peHoMeHa obycnosumam
BKJItOYeHMe B K MHO)XeCTBa OTHOCALWMXCA K HUM HOpM. Cpeaun Takmnx npaBui
Heob6x0AMMO BblAENTb MO MeHbLUEN Mepe ABe rpynnbl. Bo-nepBbix, obWwme NosoXKeHuns,
KOTOpble onpenenstoT coaep)XaHue oTaesibHbIX BUAOB AOrOBOPOB, 1, BO-BTOPbLIX,
npaBuaa O TUMax COOTBETCTBYOWMX AorosopoB. Coobpa3Ho obuime noso>KeHns o Bnaax
AOroBOpPOB cocpenoToYveHbl B YacTu nepsoun K (NnpenmywecteeHHo B pasgene lll
"Obwasa YacTb 06s13aTeNbLHOro Npasa"), a YCTaHOB/IEHNS B TUMNMNYHbLIX AOrOBOpPax - B
YacTun BTopon K (B pazgene IV "OTaoensHblie Buabl ob6s3atenscTs").

Knaccndgumkaums noroBopos obneryaet npuMeHeHne onpeaeneHHbIX HOPM MMEHHO K
TOMY UK UHOMY TUMy Aoroesopa. Kpome Toro, oHa AaeT BO3MOXXHOCTb BbISIBJIATb YepThl



CXOACTBA W pPasinyuns NMPaBOBOro PEryampoBaHnsa TeX Uan UHbIX 06LeCcTBEHHbIX
OTHOLLUEHNN, CoCcobCTBYET AaJibHENLLIEMY COBEPLUEHCTBOBAHMIO U CUCTEMATU3ALINN
3aKoHO4aTeNIbCTBA, CNYXXUT LEesn NyyLllero ndy4yeHnus NoroBopoB.
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