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BBEOEHWE

AKTyaNIbHOCTb TeMbl. [ pa>kaHCKO-NPaBOBOM AOroBOP ABNAAETCS 0AHUM N3 6a30BbIX
WHCTUTYTOB LIMBUANCTUKN. Mpupoaa Aoroeopa A40CTaTOYHO noapobHo nccnepgoBaHa
OoTe4yeCTBEHHbLIMU U 3apybe)XKHbIMU LIMBUINCTaMW.

CoBepLIEHCTBOBaHWE AENCTBYOLLEN CUCTEMbI MPAaBOBOro PEry/IMPOBaHUS FPaKaAaHCKO-
MPaBOBbIX OTHOLLUEHWU HEBO3MOXKHO 6€3 NeTaNbHOro n3y4yeHus CyLecTBYyoLEen CUCTEMbI
rpa>kAaHCKO-NPaBOBbIX JOrOBOPOB. YCJIOBU AAHHOW rpynmnbl 4OFrOBOPOB. UX BUAOB U
ocobeHHoCTEN.

AKTyanbHOCTb obpalleHns K NpaBoOBOM Npupoae rpa*kaaHCKo-npaBoBOro Aorosopa
obycsioB/sieHa He TONbKO A0MNYCKAEMbIMU NCCNEA0BATENAMM HETOYHOCTAMN MPU
onpeaeneHNn KpUTePUEB pasrpaHNYeHns Tex UM UHbIX FPaKaaHCKO-NPaBOBbIX
JIOrOBOPOB. HO U CJIOXKHOCTSAMU. KOTOPbIE BO3HUKAIOT B npoLiecce
NPaBoONPUMEHUTENIbHON NPaKTUKMN.

LLenblo HacTosLen paboTbl pacKpbiTUE MOHATUSA U XapaKTEPUCTNKA CUCTEMDbI
rpa>K4aHCKO-MPaBOBbIX AOMOBOPOB, aHa/IN3 NPUHLMMNOB NOCTPOEHNA 3TON CUCTEMBI,
pacKpbITUE KpUTEpMEB KNacCUpmKaLum OroBOpoOB N XapaKTepucTnKa Ux BUOOB.

3agadamMum gaHHoOW paboTbl ABAAOTCA pacKpbiTMe psaa BONPOCOB, KOTOPbLIM NMOMOryT
MPUATN K NOCTaBJIEHHON Lenn:

PackpbiTb MOHATMNE 1 3HAYEHNE CUCTEMbI FPaXXAAHCKO-MPaBOBbLIX A0r0BOPOB;
XapaKTepucTuUKa CMCTEMbI FPa>KAaHCKO-NPaBOBbLIX JOrOBOPOB;

AHannM3 NpMHLUMMNOB NOCTPOEHNE CUCTEMbI FPaXkAaHCKO-MPaBOBbIX A4OrOBOPOB;
PacKpbITb KpUTEPUN KNAaCCMPUKALIMN [OFrOBOPOB;

OxapaKTepun3oBaTb BUAbl 4OFOBOPOB.

vk wnN e

O6BbeKTOM HacTosALwen paboTbl ABASAIOTCA 0OLLECTBEHHbIE OTHOLLEHUS B chepe
OOroBOPHbIX 0053aTeNIbCTB, B KOHTEKCTE XapaKTEPUCTUKN BUOOB OOrOBOPOB, NUX
Knaccupukaumm n onpenesieHns nx 3Ha4eHus.

MpenmMmer OaHHOW pa6OTbI onpepgendeTtcd nsy4eHnemMm m aHaJimnaom, B paMKax
3a51BJIEHHOWN TEMBbI, HOPMaTMBHO-MPaBOBbIX NCTOYHNKOB, y‘-IE6HI:>IX N MHbIX MaTepnaJioB.



Mpwn n3y4eHnn Tembl BbIIM NCNONb30BaHbI TPYAbl TAKUX POCCUNCKUX IOPUCTOB KaK:
Mokposckun. L. A., WepweHeuny. I'.®., HepcecaHu B.C., 3eHnH U.A., AHncumos A.T1.,
Mo3onuH B.IM. un ap.

HacTosawasa paboTa cocToMT 13 BBEAEHWUS, ABYX 1aB, 3aKJI0OYEHUS U CMUCKA
NNTEepaTypbl.

NABA 1. TeopeTuiueckue acnekThbl 4, OroBopoB B
rpa>kgaHCKOM npase

1.1 NMNoHATUE U 3HaAYEeHUe CUCTEeMbI Frpa>kaaHCKO-
NnpaBoOBbIX AO0r0OBOPOB

[loroBOpoM SIBNSI€TCA CornalieHne AByX UanM HECKONbKUX INL, HanpaB/ieHHOE Ha
yCTaHOBJ/IEHME, N3MEHEHMWE UM NPEKpPaLLEHNE rPpa>KaaHCKUX NpaB 1 06s3aHHOCTEN.
Jllobon goroBop sSIBNAETCA CAENKOW, HO He ntobas caenka siBASeTCA A0rOBOPOM.

pa)kgaHCKMe OoroBopbl B Poccum perynupytoTcs:

a) obwmmMn ctaTbaMU MparkgaHCKOro Kogekca Poccumnckonm degepaumnu, apyrmMmm
denepasnbHbIMN 3aKOHaAMW;

0) cneunanbHbIMK CTaTbsaAMU [TpakxaaHCKOro kogekca Poccnnckon ®epepaunm ob
NMYLLLECTBEHHbIX OTHOLLUEHUNAX Mexay cybbekTamu (NpeanpuatusamMm, yH4pex geHnaMu,
opraHusaumaMmn, UHANBMAYabHbIMU NpegnpuHUMaTenaMmu, Gusnyeckumm nuuamm). 370,
B YaCTHOCTW, OTHOLLUEHNSA: OTHOCUTENIbHO MOCTAaBOK NMPOAYKLUNK (TOBAPOB); 3aKyMNKKn
CeNbCKOXO03NCTBEHHOM NPOAYKLUNN Y TOBAapPONpoOn3BoAnUTENEN; KanuTaslbHOro
CTpOMTENbCTBA; NEPEBO3KN FPy30B U Ap.

CybbeKkTbl rpaAaHCKOro npaBa BO BCex chepax NpeanpnHNMaTeNbCKON OeATEeNbHOCTH
OCyLLEeCTB/AIOTCA Ha OCHOBE 4OrOBOpPOB.

C obenpaBoOBON TOYKN 3pEeHNS rparKAaHCKO-MPaBoOBON AOrOBOp npeacTtasnseT cobon
X0358NCTBEHHOE NPaBOOTHOWEHNE Mexay AByMsa nnn 6onee cybbekTamm, cogep>xaHnem
KOTOPOro ABASIETCA UX OOrOBOPHbIE MMYLLLECTBEHHbIE 06513aTeNbCTBa AENCTBOBAaTb
onpepnesieHHbIM obpa3oM: nepenaTb U MPUHATb UMYLLECTBO, BbIMOJHUTL paboTy,
npefocTaBuUTb YCAyrm n ToMmy nogobHoe. 'pa>KaaHCKO-NPaBoOBOM JOMOBOP - 3TO



pPerynaTop KOHKPETHbIX (€ANHNYHbBIX) OTHOLWLEHUIN (CBA3EN) Mexay cybbekTamun
npeaonpuHNMaTesIbCKOW OeATeNbHOCTU, YCNOBUS AENCTBUA KOTOPOro onpenenstoT camMu
CybbeKThbI[1].

OTHOLLUEHNS MeXay cybbekTamm npeanpuHUMaTeIbCKON OeATeNbHOCTU PEerynpyoTCs
UMYLLLECTBEHHBIMWU U APYrMMN OTHOLEHUAMUN. [T03TOMY B rpa>KAaHCKOM Nnpase
NPUMEHSIeTCSA Takoe NOoHSATME, KaK CUCTeMa FpakKAaHCKO-MPaBOBbIX AOrOBOPOB - 3TO
COBOKYMHOCTb AOrOBOPOB, PEFYINPYIOLLNX UMYLLLECTBEHHO-X035ACTBEHHbIE
06a3aTeNbCTBa, KOTOPbLIE BO3HUKAOT MexXAay CybbekTaMn X0351MCTBOBaAHMS.

B yCcnoBuax pbIHOYHOW SKOHOMUKWN O,Or0BOP SIBJISSETCS OCHOBHOW NPaBoOBOWN hOpMO
OpraHn3aunn 1 peryampoBaHns 3KOHOMNYECKNX OTHOLLEHNI MeXAY PaBHOMPaBHbLIMU U
HEe3aBMCUMbIMUW NapTHepamu. B 3Tol cchepe npuMeHsieTCs rpakiaHCKO-NPaBoBOW
norosop. OH onpenensieTcs Kak CorslacoBaHHOCTb CTOPOH, AeNCTBME KOTOPbIX
HanpaB/lieHO Ha YCTAaHOBJIEHME, U3MEHEHMNE UM NPEKpPaLLLeHNe rparKAaHCKUX
NMYLLLECTBEHHbIX OTHOLIEHUA. C U3MEHEHNEM NMPUHLIMMOB YNpPaB/IEHYECKOM
AeATeNbHOCTU, CO34aHNEM HOBbIX CYyOBHEKTOB XO3ANCTBEHHOW OEATENLHOCTH
CyLLEeCTBEHHO MEHSETCH N CUCTEMA MPaXKAaHCKO-NPaBOBbLIX AOMOBOPOBI[2].

B cnctemy rpa>kgaHCKo-NpaBOBbLIX A0Or0OBOPOB BXOOAT clefyloumne Buabl LOrOBOPOB:
- Kynnn-npogaxw;

- MocTaBKK (B TOM YmMcne nocTtaBKmn TOBapOB OJ1d rocygapCTBEHHbLIX N MYHULWNTMaJIbHbIX
HYXA,;

- NMepeBO3KY;

- KOHTpaKTaunm cenbCKOX03ANCTBEHHOW NMPOAYKLUWN;
- DHeprocHabxeHuns;

- PeHThl;

- ApeHabl;

- MeHbl (bapTepa);

- Monpsna;

- Bo3ame3gHOro okasaHua ycnyr;



- BbINOSIHEHUS HAY4YHO-NCCIeA0BaATENbCKUX, ONMbITHO-KOHCTPYKTOPCKUX 1
TexHonormnyecknx pabor;

- NMepeBoO3KY;

- 3aeM n KpeauT;
- CTpaxoBaHus;

- Komuccup;

- JIn3nHra;

- XpaHeHue;

- AreHTnpoBaHus;
-1 ap.

Cnctema rpa>k4aHCcKo-NpaBoOBbIX AONOBOPOB B SKOHOMUKE POCCUW BbINOJIHAET Takue
OCHOBHble PYHKLUNN:

1. lOpnanyeckn 3akpenssieT OTHOLEHMS MexX Ay X03ANCTBYyoWMMN cybbekTamu,
npnaaeT nm 065A3bIBalOLLNIA XapaKTep, BbIMOJHEHNE KOTOPbLIX 3aLMLLLaeTCs 3aKOHOM;

2. BbICTYnaeT Kak CPefiCTBO BbISIBJIEHUS peasibHbIX MOTPEOHOCTEN pblHKA B TOBapax,
ycnyrax un paboTax;

3. OnpepenseT NopsaoK U cnocobbl BbIMOJIHEHMNSA B3aUMHbIX OOMOBOPHbLIX 0693aTenbCcTB
CyObEeKTOB X0359MCTBOBaHUS;

4. YcTaHaB/MBaET JIOKa/ibHble NpaBuia NoBeaeHNa CybbekToB NpeanpuUHUMaTENbCKOM
DEATENbHOCTN N CUCTEMY KOHTPOS 3@ UX BbINOJIHEHNEM;

5. MpeanonaraeT crocobbl SKOHOMUYECKOWN 3aLLNTLI MUHTEPECOB Y4aCTHUKOB AOFOBOPHbIX
OTHOLUEHWI B CJ/lyYae HapyLLUeHus.

Ha ceroaHs B ynoMsiHyTYl0 CUCTEMY BXOAST, KPOME MMYLLLIECTBEHHOr0 AOroBopa,
apeHAHble, KpeANTHbIE, NHBECTULMOHHbIE U APYrne OoroBopbI[3].

Hay4yHoe 060CHOBaHMeE CUCTEMBI [OrOBOPOB HEOHXOAMMO A1 06 EeCTBEeHHbIX
OTHOLLUEHWNI KpoMe BCero AJis Toro, 4Tobbl onpeaenmTb N HAWTU cneunduyeckuni
XapaKTep Tex Un UHbIX J0r0BOPHO-MPABOBLIX OTHOLLUEHWA N C MOMOLLbIO



COOTBETCTBYIOLLLErO HAY4YHO-MPAaBOBOIro aHa/M3a Co34aTb U BbIMYCTUTb B XXWU3Hb TaKyto
NpaBoOBYIO pernamMeHTauunto, kotopast bbisia 6bl afieKBaTHOM PeryimpyemMbiM OTHOLLIEHUSIM
[4].

1.2 NMpuHUUNbI NOCTPOEHUA CUCTEMbI A,ONrOBOPOB

CyTb 1 3Ha4YeHUne KiaccumnkKaumm rpa>K JaHCKNX AOrOBOPOB ABJASAETCSA B TOM, 4TOObI Ha
yHOaMeHTe NpaBuJIbHO OTMEYEHHbIX Kputepmnes (HOpMoobpa3ywmx NPU3HAKOB)
pa3nenuTb (pacnpenennTb) 4OroBOPbl HA COOTBETCTBYOLWME FPYMbl, KOTOPbIE
obbvenunHaT oba3aTenLCTBa C aHaJIOMMYHOW NPABOBOW perjaMeHTaumnen
(perynupoBaHueM, N3noXXeHneM) n pasgenswoume (Bblgenstouwme) obasatenbcTsa C
pa3HbIM NPaBOBbIM peryanpoBaHnem[s].

3Ha4yeHne n 0cobeHHOCTb y4YeTa HopMoobpa3yoLlero akTopa CUCTEMHbIX NPU3HAKOB
BbISIBU1AaCb MPU PacCMOTPEHMN BOMPOCa O TOM, 4YTO cieayeT NoHUMaTb Nnojg
HaMpPaBNEHHOCTbIO NOr0BOPA KakK CUCTEMHbLIM (DAKTOPOM: Lieflb B HEPA3PbIBHOM
eANHCTBE C BO3Me34HOCTblo (6€3B03Me34HOCTbI0) MPAaBOOTHOLLIEHUS NN HE3aBUCUMO OT
npu3Haka Bo3Me3aHoCTU (be3Bo3Me3aHOCTU)(6].

Cucrtema rpa>XgaHCKO-NpPaBOBbIX OOTOBOPOB CTPONTCA Ha HECKOJIbKNX B3aMMOCBA3aHHbIX
OCHOBaHWAX, nepapxXxmn4iHasda 3Ha4MMOCTb KOTOPbLIX ornpepnesieHa CTerneHbio nx BJINAHNA Ha
3/1EMEHTHbI NMPaBOBOIro MexaHM3Ma.

K npumepy, cpein [oOroBopoB apeHabl BbiAeNseTCa No NpU3HaKy 3KOHOMUYECKOro
HepaBeHCTBa OOroBop rnpokaTa. [1pn 3ToOM A0roBopbl apeHabl KJlacCuuumnpyoTcs
ncxons M3 nNpegMeTHOro KOHTekcTa (apeHfa TPaHCNOPTHLIX CpencTs, NpeanpusaTui,
3[aHNN N COOPYXXEHWUIN), @ TakK>XXe NO NPU3HaKY NPAMOro Winm HeENPAMOro y4yacTus
apeHpaTopa B npuobpeTteHnn apeHgonaTteseM B COOBCTBEHHOCTb NpeaMeTa apeHabl
(MM3nHr). Kaxxablh N3 yKasaHHbIX NPU3HAKOB MMeeT CaMOCToATeIbHOoe
HopMoobpa3sytollee 3Ha4YeHne. Kaxxabll N3 HNX CaMOCTOATESIbHO YTOYHSAET pPOLOBbIE
HOpMbl 06 apeHAe[7].

KpoMe Toro, NnocTpoeHue CUCTEMbI FPa>KAaHCKMX Or0OBOPOB N UX KNacCUpmKaumsa
OCHOBbIBAKOTCA Ha AnddepeHuUnaLmm n yHUpuUKaumMm NpaBoBOro peryanpoBaHuns.

OfHa 13 3aja4 co3faHnsa Haasexxalero v 4enCTBEHHOr0 3aKOHOAaTeNbCTBa
3aKJ1lo4aeTCca B onpenesieHnn lpunanyveckn 3Ha4MMonm cneunukm KOHKpPeTHbIX
pa3HOBUAHOCTEN OOrOBOPOB.



Mpouecc yHudrKaLum npaBoBoro MaTepmuasa npeanosiaraeT, BO-NepBbiX, NPaBUbHbIN
BbI6OP CMCTEMHOro Npu3HakKa, No3eoJsiollero BelpaboTaTh 06WME NPUHLMMbI
persaMmeHTaununM 1 HOpMbl A1 BCEX OTHOLWEHW, obnagatowmx 3TUM NPU3HaKomMm, n, BO-
BTOpPbIX, POPMyMPOBaHMNE MNOJSIOXKEHUI, UMELWNX YHUPULMPOBAHHOE 3HAYeHMe[8].

YHU(pUKaumsa ocyuiecTssieHa NyTeM onpenesieHns, Hanpmmep, B HopMe cT. 585 K PO
BO3MOXXHOCTU MPUMEHUTb K PEHTE HOPMbI O KyrJe-npoake, Kotopas BblpaboTaHa Ha
3aKOHOZaTesIbHOM ypoBHe B KavyecTBe 6a30BOro (OCHOBHOIM0) MHCTUTYTA, KOTOPbIN
OoTpa>kaeT BO3ME3[4HOCTb Nepefayn Toro Ui MHOro nMyLectTesa B COGCTBEHHOCTb[9].

YHUmnKaumsa Tak>xe nposaBnseTcs B HopMmax [[pa>kgaHCKoro kogekca Poccunckon
depepaynn, onpenensaowmnx obme nonoXKeHns o ToMm nam nHom gorosope. K npnmepy,
nap. 1 rn. 30 'K PO (obwime nonoxxeHns o kynne-npogaxke), nap. 1 rn. 33 'K PO (obwume
MOJIOXKEHUSA O PEHTE N MOXKN3HEHHOM COAEPXaHUU C mxanseHmnem), nap. 1 rn. 34 rK PO
(obwme nonoxeHnsa o6 apeHpe), nap. 1 rn. 37 'K PO (obwme nonoxxeHns o nogpsne),
CT. 784 TK P® (0bwime nonoxxeHmsa o nepeso3ke), nap. 1 rn. 47 (obuwime nonoxeHms o
XpaHeHnn) n opliol.

B npaBoBOM MaTepuane yHUPNLMPOBAHHbIE HOPMbI O TEX UM UHbIX JOr0BOPaXxX OOJ/KHbI
ObITb pa3MelleHbl TakuM obpa3oM, 4ToObl OHU BbIIN YA0OHLI B NCMOJIb30BaHUN U UCXOOA
U3 NpeaMeTHOro NpusHaka cofepixajimcb B COOTBETCTBYIOLWMX pa3genax (B pasgenax
TOro Bnga norosopa, yHumnkKauma HOpM KOTOPOro rnponsseneHa).

1.3 OpuaunyeckKasa KOHCTPYKLUUA OOrosopa

3HaYeHne NCCNefoBaHNS PUANYECKUX KOHCTPYKLMA B LIESIOM U IOPpUONYECKON
KOHCTPYKLIMM JOroBOpa, B YaCTHOCTU, TPYZHO NepeoLeHnTb. VX posb B Npase, 6e3
COMHEHMUS, 04eHb Benunka. Ix nccnenoBaHme rno3BosisieT BbiABUTbL COOBCTBEHHOE
coaep)xaHue gorosopa, ero 0cobeHHoCTH, pellaTh 3a4a4M COBEPLLUEHCTBOBAHMS
CTPYKTYPbl 3aKOHOAATE/IbCTBA U, TAaKUM 06pa3oM, co34aTb CUCTEMHYIO OCHOBY A/
NOCTPOEHUS FPaXKAaHCKOro 3aKOHOAATEeNbCTBA M 3(PPEKTUBHOIO NCMONb30BAHUS
FPa>k[laHCKO - NPaBOBbIX CPEACTB.

MpaBOBbIE HOPMbI, HAaMpPaBJ/IEHHbIE Ha PeryJnpoBaHne noBeaeHns noaen B
06LLEeCTBEHHbIX OTHOLLEHUSX PAa3/IMYHOIO poaa, ABNASTCS 06W MMM, abCTPaAKTHLIMU
npaBuiamu, T.e. PacnpPOCTPAHSIOT CBOE AeACTBME Ha MHOXECTBO CUTYyaLMiA,
OOHOTUMHbIX MO CBOUM OCHOBHbIM MPU3HAaKaM, 35ieMeHTaM. HeCOMHEHHO, YTO KaXkabli
C/ly4al, KOTOPbIN B A€ACTBUTENBLHOCTY NnonagaeT B cchepy NpPaBOBOro perysinpoBaHus,



YHUKaNEH, CK/IaAblBAETCA N3 MHOXKECTBa 00CTOATENbCTB, XapaKTePU3YOLWNX MecTo,
BpeMs, CyObeKTHbIN COCTaB, MHTEpPeChbl CTOPOH M T.4. OQHAaKo NpaBOBO HOPMOW BCE
KOHKPETHO - CUTyaTUBHbIE NMPU3HaKMN OXBaTbIBaTbCA He MOryT. KOpngnyeckasa Hopma
npenycMaTpuBaeT nwb Hanbonee 3Ha4YMMble C TOYKU 3PEHNSA FOCYAAPCTBEHHO -
NMPaBOBOro peryanpoBaHuns, TUNNYHbIE A1 MHOXKECTBa KOHKPETHbIX CUTyauunmn
3J/1IEMEHTbI NPaBOOTHOLLEHUSA, YTO NMO3BOJASET 3aPUKCUPOBATbL B HOPME NpaBa Moaesb
perynmpyemoro obuecTBeHHOro OTHOLEHUSA U MPUMEHUTb OaHHOE NpaBoOBOe
npeanucaHne He OAHOKPATHO, @ BO MHO>XXKeCTBe CJ/ly4aes.

YT106bI ChOpMYNNMpPOBaTL abCTPakTHYO HOPMY NMpaBa, KoTopas bbl yCTaHaBAMBala HEKUIA
obpaseul, moaenb byayLiero NpaBoOTHOLLEHWS, @ 3HAYUT, OXBaTbIBasa NnLlb Hanbonee
obuime ona KOHKPETHbIX MPaBOOTHOLLUEHUI U IOPUANYECKN 3HAYNUMbIE S/IEMEHTHI U
NPU3HaKN, UCNoJsib3yeTcss ocoboe cpeiCTBO PUANYECKON TEXHUKN — lopuanveckas
KOHCTPYKLIUS.

tOpnandeckasa KOHCTPYKLUMA ABNSETCA pe3yibTaTOM KaK Hay4yHO - TeopeTu4eckomn, Tak n
NpUKNagHom ropuanyeckon geatesibHocTU. C 04HOM CTOPOHLI, OHa nNpeacTasnaseT cobon
yMo3puTenbHoe abCTpakTHO - TeopeTnyeckoe NocTpoeHmne, paspaboTaHHoOe HayKow, C
OPYron — no cBoeMy cofep>kaHuto oHa NPoM3BOAHA OT KOHKPETHbIX TUMOBbIX
06LWeCcTBEHHbIX OTHOLWEHWI, T.€. COLMaNIbHO - MPaBOBON NPakTUKK, oboblwaeT B CBOEM
COCTaBe 3/1IeMeHTbl U CBA3N MeXAYy HUMU, NOBTOPSAOLLMECH B NPAaKTUYECKOW MJIOCKOCTN.
Takum obpasom, hopMupyeTcs ngeanbHas (abcTtpakTHas, ymMo3putenbHasa) Moaesb
KOHKPETHbIX 06LeCTBEHHbIX OTHOLLUEHUN O4HOIr0 TUMna, KoTopas CTaHOBUTCA OCHOBOM
CUCTeMbl MPaBOBbIX CPeACTB, NOJyYaloLWMUX HOPMaTUBHOE 3aKpersieHne B No3MTUBHOM
npase[11l].

KoHCcTpyKuus (oT naT. constrnctio — «cocTaBneHme, NoCcTpoeHne») — CTpoeHue,
YCTPOWUCTBO, B3aMMHOE pacnosioXXeHNe YacTen; COOpPY>XEeHME CI0XKHOIro yCTPOMNCTBA, a
Tak>Xe oThesibHble YaCcTun, ero CocTaBnsAWMmMe: co4eTaHne C/I0B, paccMaTpuBaeMoe co
CTOPOHbI X FpaMMaTUYeCKnx ceasen[12]. B dmnnocopunm KOHCTPYKUMSA pacCMaTpuUBaETCS
Kak cnocob co3aHunsa «Norm4eckmn HeNpPoOTUBOPEYUMBLIX, AOKA3aTebHbIX,
coaep>xaTenbHO 6oraTbiXx CMCTEM 3HaHUA, obnagatowmx MNP 3TOM 3HaYNTENIbHON
obbacHAOWEN, OpraHN3yOLWEN 1N Npeacka3aTelbHOWM CUNON»[13].

B lopuanyecKon Hayke LIMPOKOEe pacnpocTpaHeHme Nnosyymnao npegsoxeHHoe J1.0.
YepaaHUEBbIM onpeaesieHne opuandeckon KOHCTPYKLNM KaK «naeasnbHON Mogenu,
OTPaXkaloLLen CJI0XKHOE CTPYKTYPHOE CTPOEHUE YPEryIMPOBAHHbIX MPaBoOM
06LeCTBEHHbIX OTHOLLEHWUN, IOPUANYECKUX (PAKTOB UM UX SIeMEHTOB»[14]. Kak
CPeacTBO OPUANYECKON TEXHUKWN IOPUOMNYECKAsA KOHCTPYKLMS onpenenseTcs Kak



«CTPYKTYpPHaa Moaesb rpynnbl 04HOPOAHbLIX MPAaBOBbLIX ABAEHUIA, ONpenesieHHYI0
KOMOUHALNIO 2/IEMEHTOB KOTOPOW 3aKOHO4AaTE b HAMNOJIHAET IPUANYECKN 3HAYNMON
nHdopMaLmen, periaMeHTUpyst TeEM CaMbIM B 3aKOHOZAATe/IbCTBE COOTBETCTBYHOLLYIO
PA3HOBUAHOCTb 3TUX ABJIEHUN»[15].

ByAy4n TUNOBOM MOLE/IbI0 KOHKPETHbIX MPaBOOTHOLLUEHUN, lopuanyeckas KOHCTPYKLMUS
0606LLaeT 31eMeHTbI CJIOXKHOI0 MO CBOEMY COCTABY SIBJIEHUS U 3aKPEnseTcss B HOpMax
npasa, 4TO NPUAAET UM JIOTMYECKYIO CTPOMHOCTb, CTPYKTYPUPOBAHHOCTb, (hOpMasibHYO
onpeneneHHoCTb, pauMoHaibHY0 OPraHM30BaHHOCTb U BHOCUT YETKOCTb B
NPaBOTBOPYECKYIO, MPABOMHTEPMNPETALNOHHYIO U MPaBOpPEasn3aLMOHHYI0 MPaKTUKY.

FOpuandeckan KOHCTPYKLUS — 3TO UaeasibHasi MoAesib NPaBOBOro ABAEHUS
(NPaBOOTHOLLEHUSA, OPUANYECKOro (hakKTa), onpeaensaollas CBA3M 3/IEMEHTOB ero
COCTaBa, KOTOPas HAaXoAUT OTPaXKeHNe B HOpMax MpaBa U CNY>XXUT OCHOBAHMEM I8 UX
NPUMEHEHUS K PaKTUYEeCKM 06CTOSATEIbCTBAM.

MocTpoeHne pPUANYECKON KOHCTPYKLUNM ABNAETCSA MPUMEpPOM MCMNOb30BaHMSA MeToaa
MOJEeMPOBAHMNS B lOPUAMNYECKON HAayKe, COOTBETCTBEHHO, CaMa KOHCTPYKLMS Kak
pe3ynbTaT NPUMEHEHMS 3TOro MeToa nNpeacTaBnseT cobol ynpoluleHHoe, orpybieHHoe,
YCNIOBHO - CXeMaTU4YHoe onncaHmne obLecTBeHHbIX OTHOLWEHWA. Mpu co3aaHnm
IOPUANYECKON KOHCTPYKLIMN 3aKOoHOAaTeb abcTparmpyeTcs, OTBNEKAETCS OT BCEro
MHOroobpa3unsi NPU3HaAKOB, CBA3EN N haKTUYECKUX 06CTOATENbCTB U NPUHUMAET BO
BHMMaHMNE NULLb lopuanyeckme 3Ha4Ynmble 1 6e3ycnoBHO MOBTOPSIOLWLNECS B
lOpMANYECKON NPAKTUKE.

Ana co3gaHns lPUONYECKUX KOHCTPYKLUMIA BaXKHO YYMTbIBaTb CaenyoLlee:

1. NMpegmeTom 0600LEHNA B IOPNONYECKON KOHCTPYKLUMKU ABASAIOTCA NpaBOBbIe
OTHOLIEHUS, punanyeckme pakTbl, OTHOCALWLMECA K OAHOMY poay, HO HaMNoOJIHEHHbIE
pa3Hoobpa3HbIM cogep>xaHueM. K npumepy, npaBoHapyLlleHne (KOHCTPYKL NS
CoCTaBa NpaBoHapyLleHns), 4OroBopbl (KOHCTPYKLNSA CYLLECTBEHHbIX YC/I0BUN
norosopa).

2. B NnpaBoBON KOHCTPYKLUUN 0OBbEOUHAIOTCA HE CTOJIbKO NMPU3HAKWN, CKOJIbKO
3J/IEMEHTbl COCTaBa Kakoro - Inbo ABNEeHNS, a TakXXe CBA3M MexXxay 3TUMMU
3/1IeMeHTaMu, NpUYeM CBA3U TUMUYHbIE, MOBTOPSAIOLLMNECH B KaXXA0WN aHANOr MYHOW
rnpaBoBOW CUTYyaLUn.

3. CTpoeHune NpaBoOBOMN KOHCTPYKLMN ABAAETCS CTPOrUM (XKECTKUM), T.e. OTCYyTCTBUe
KaKOro - inbo n3 31€eMeHTOB UJIN NX CBA3U MPUBOAUT K Pa3pyLLUEHUIO KOHCTPYKLUN
N HENPUMEHEHNIO COOTBETCTBYOLLEN HOPMbI NpaBall6].



FOpnanyeckas KOHCTPYKLUMNA MOXKET BbITb MOS0XKEHa B OCHOBY (DOPMYJ/IMPOBaHNSA OL4HOMN
HOPMbI MpaBa, HO Yallle HaXoAUT Bblpa>keHne B HECKOIbKMX HOpMax (K npuMmepy,
KOHCTPYKUKNA NpaBa cOBCTBEHHOCTW, Hanora u T.4.).

Copoep>xaHume npaBoBbIX KOHCprKLLMIZ OOJIKHO OTBeYaTb ceayrwumnm TpE6OBaHI/IFIM:
- NONIHOTa (0XBaTbiBaTb BCE BO3MOXXHbIE YAaCTHbIE cny-|a|/|);

e JIOFTMYHOCTb (Cooep)XaTb 3/1IEMEHTLI, B TOM 4YMCJ1e pa3HOpPO4HbIe MO CBOEN nNpupoae,
KOTOpble TECHO CBS3aHbl Mexay coboin (Hanpumep, CTOPOHbI, NX NpaBa U
0683aHHOCTN N 06BEKT B KOHCTPYKL MM O0roBOpa));

e NOCNI€N0BATENLHOCTbL (HE COCTaBNAATb UCKAOYeHNEe U3 6osee 0bLWMX NONOXKEHUNA, a
ObITb B COr/1aCOBaAHHOCTM C HAMMW);

e MpocToTa (He 0bpeMeHATb CNCTEMY MpPaBa U He YCJIOXKHATb NPoLEecc ero
NMPUMEeHeHNs, HanpoTMB — cnocobcTBoBaTb Boslee ONTUMasIbHOMY TOJIKOBAHUIO U
peanusaumn);

e peasibHOCTb (afeKBaTHOE OTPaKeHUe B d1IeMeHTaX KOHCTPYKL MM NMPaBOBbIX
OTHOLUEHWN)[17].

B HacTosLee BpeMsa 0OroBOpPbl BOLIN B NPaKTUKY PErynpoBaHNsa pa3nyHbIX
obuiecTBeHHbIX OTHOWEHWW. [peacTaBUTENAMU IOPNONYECKON HAaYKM CripaBeasinBo
OTMeYaeTCs, 4TO TPYAHO cenyvyac HauTW oTpacsb NpaBa, B KOTOPOW NMPaBOOTHOLUEHUSA He
BO3HMKasnM Obl HA OCHOBaAHWM A0roBOpPa, UCKJIIOYEHNEM He ABNAITCA AaXKe oTpac/n
npoueccyajibHOro npasa.

«TepMUH «00roBop» CTaj LUMPOKO UCMOJIb30BaTbCS B Pa3/IMYHbIX OTPaCaax
3aKOHO4aTeNbCTBa, B YaCTHOCTW HaJIOrOBOM 3aKOHOAATE/IbCTBE, TAMOXXEHHOM,
3eMeIbHOM, TPY4OBOM, CEMENHOM U

ap.»[18l.

[loroBopHoe perynmpoBaHumne obuecTBeHHbIX OTHOLLEHNI B COBPEMEHHbIN Nepunoa
XapakTepusyeTca: 1) nosaBneHMeM HOBbIX TUMOB N BUOOB AOMOBOPOB B PA3J/INYHbIX
oTpacnax npasa; 2) pa3BUTUEM N TpaHchopMaLmnen orosopos, MMeBLIMX MeCcTO B
COBETCKOM rpa)KaHCKOM 1 OpYrnx oTpacasx COBETCKOro rnpasa; 3) «pa3apxmsaumen»
[0roBOPOB, N3BECTHbIX AOPEBOJIIOLNOHHON LNBUIINCTUKE (LOrOBOP KOHTOKOPPEHTA,
3aCTPONKN); 4) 3aMMCTBOBaHMEM N aflanTaunen B 0Te4eCTBEHHOM Npase 3apybexxHbIX
AOrOBOPHbIX KOHCTPYKLUWUIA; 5) nosBaeHneM HOBbIX HEMOMMEHOBaHHbIX L0rOBOPOB.



HNeneHne npaBa Ha Nyb6/IM4HOE N HYAaCTHOE NMPUBEJIO K MNOSABJSIEHUIO MOHATUN YACTHO -
npaBoBoOM 1 NyBAMYHO - NPaBOBOW AOroBOpP.

JloroBopsl, Hallealwne perucTpaumnio B Apyrux oTpacasax npasa, CTaam UMeHOBATbCS
COr/1IacHO Ha3BaHMIO COOTBETCTBYIOLLLEN OTPAC/V NpaBa: 3eMesbHble,
NpPUPOLAOPECYpPCoBbIe,

npegnpuHMMaTesibCKne 0orosopbl, KOMMep4YeCckKne, HaJioroeble, aaMNMHNUCTPATMBHbIE,
KOHCTUTYUWMNOHHbIE, TPAHCMOPTHbIE, CTPOUTEJIbHbIE, XWNJINLWHbIE AOTOBOPbLI N MPo4KNe.

Mon conep)xaHneM AoroBopa HEOBXO0AMMO MOHUMAaTb (HOPMY, COCTOALLYIO N3
COBOKYMHOCTM Pa3/INYHbIX 3JIEMEHTOB. IMEHHO 3/1IeMeHTbl AoroBopa obpa3ytoT ero
BHYTPEHHIOI KOHCTUTYLMIO MW KapKac AOr0BOPHON KOHCTPYKLUW.

HabnogeHns nokasbiBatoT, HTO KOHCTPYKUUK N0BbIX AOrOBOPOB npefycMaTpmBaloT B
cebe 04HN N Te e 351eMeHTbl (0bwmne ona Bcex A0roBOpoOB) U cneunasbHble,
CBOMNCTBEHHbIe onpenesieHHOMY BMAY 0OroBopa. B 3Ton cBA3M LOroBOPHbIE KOHCTPYKL NN
MOXXHO AnddpepeHLNpoBaTb Ha YHUBEPCasbHYO (00LLYyt0) 1 cneumnanbHble. B cBOKO
oyepenb, YHMBepcasbHasa (0bwas) KOHCTPYKLMSA COAEPXKUT NepeyeHb PeKBU3NTOB
(3nemMeHTOB), HEObXOAUMBIX 018 (DOPMUPOBAHNA HOBOro BMaa (Tuna) gorosopa. Takue
3/1eMeHTbl onpefeneHbl MoJIOKEHNAMUN MrPaXkAaHCKOro npasa 1 BKAOYaOT Ha3BaHue
[0roBopa, Kak rnpasuio, yKasbiBalolee Ha npegmMeT A0roBopa, AaHHble 0 MecTe U
BPEMEHW COCTaBJIeHUs AOroBopa, CybbeKTHbIN COCTaB, MEeCTO U CPOK UCMOJIHEHUS
[orosopa, uenb, npeamMmeT n 06bekT gorosopa, npasa, 06493aHHOCTN N OTBETCTBEHHOCTb
CTOPOH, LeHy foroBopa 1 hopMy pacyeToB, BaHKOBCKME PeKBU3UTbI, MOAMUCU CTOPOH C
yKa3aHueM HaMeCTOo XUTeNIbCTBa, MeCTO HaXoXXAeHNA CybbekToB A0orosopa.

B nucbmeHHON hopMe foroBopa Takme 3/1eMeHTbl CUCTEMATU3UPOBAHbI B BBOAHOMN,
OCHOBHOM U 3aKJIIDYNTENIbHOW YacCTaX.

3akoHoAaTeNb (MIN YYAaCTHUKN HEMOUMEHOBAHHOIO A0roBopa), POopMUpyst TOT UK NHOWN
[LOroBOp, UCMNosb3yeT 06LLYy0 KOHCTPYKLUWIO, BbiBMpaeT n3 Hee Heobxoanmble ons
[AaHHOIro BUAa AOroBOpa 3JIEMEHTbI, HANOJIHAA NX HeobXoAMMbIM coaep>xaHmneM. Ha
OCHOBAHWUM 06LLIel OrOBOPHOW KOHCTPYKLIMM POXXAAETCA crneymasbHas KOHCTPYKLMS
J[orosopa.

YHMBepCasibHY0 OOFOBOPHY KOHCTPYKLMIO MOXKHO pacCMaTpuBaTb Kak TpaHchopMep,

T.€. KaK NnepexoaHyo N N3MeH4YNBY KOHCTPYKUMo. OaHaKo 1 creunanbHas 4OroBopHas
KOHCTPYKUMNS MOXXEeT ObiTb NOABEpPrHyTa TpaHCHOopMaLnmn, B C/lyYae Korjaa Ha ee oCHOBe
CO3[al0TCHA Pa3HOBUAHOCTU CYLLECTBYOLWEro Tuna Aorosopa (pasHOBMAHOCTW AOroBOpa



KynJan - npoaa>ku, apeHabl). B aTon cBsa3m nobas 4OroBopHasa KOHCTPYKL NS
npeacTtaBnseT cobon TpaHchopmep. B HeKoTOpoM poae npouecc TpaHchopMaLnn
A0rosopa, BHe 3aBMCMMOCTU OT TOro, KTO €e OCYLLEeCTBASET, HaNOMUHAET NHXXEHEPUIO,
KOTOpas, B CBO o4yepenb, ABNSETCA AeATEeNbHOCTbIO, HanpaB/eHHON Ha
KOHCTPYMpPOBaHME HECYLEeCTBYIOLWNX B NpUpoae opraHU4YeCckKmnx, HeopraHN4Yecknx v
MHGPOPMaALMOHHBLIX eanHNL[19]. [Tpy 3TOM AOroBOp MOXET BbiTb PpacCMOTPEH Kak opmMa,
HecyLlasa NpaBoOBY MHGOPMaLUKUIo 0 caenke. B pesynbTaTe TpaHchopMaumm
YHUBEPCAJSIbHON U CNeunabHON KOHCTPYKLUUY NPONCX0OUT NOsiIBJIEHME HOBbIX BUOOB
0OroBOPOB Kak B paMKax O4HOW OTpac/u npasa, Tak U pa3/INyHbIX oTpacaax npasa. B
nocsegHeM cjly4ae 4aCcTo BO3HUKAT AUCKYCCUM O MPaBoOTpac/ieBOn npupoae
00roBopoB[20].

YHuBepcCaibHasi KOHCTPYKUMUA OOroBopa, BbipaboTaHHas LMBUINCTUKOM, cNocobHa
TPAHCAMPOBATLCA N PELUNMNPOBATLCA UHBIMU OTPAC/ISIMU KaK YaCTHOr0, Tak U
ny6anyHoro npasa. B cBA3M € 4eM yHMBepcCabHas AOrOBOPHAs KOHCTPYKLUSA
pacLeHMBaeTCs Kak MexxoTpac/ieBas MpaBoBasi KaTeropus.

[loroBOPHbIE KOHCTPYKLUK MOTYT TPAHCHOPMUPOBATHLCA HE TOIbKO B Apyrne Buabl
JlIOrOBOPOB, HO N B ApYyrve AOKyMeHTapHble opMbl (JIMLLEH3UKN, CepTUDUKATHI).

MOMMMO NOMMEHOBaHHbIX OOrOBOPOB Ha MNPaKTUKe 3aKJ1l04alTCsa HEeMOMMeHOBaHHbIe
DOroBOpPbLI, @ TakKXe NCMOoJIb3YITCA AOrOBOPbI, 3aMMCTBOBaHHbIE N3 APYrUX NPaBOBbIX
cuctem. B n. 3 ¢cT. 421 TK PO 3a cybbekTaMu rpa>KgaHCKNX NpaBoOOTHOLLIEHWUIA
3aKpenJieHO NpaBo Ha 3aKJIloYeHMe CMeLLlaHHbIX 0OrOBOPOB, KOTOPbIE TakKXe MOoryT
paccMaTpuBaTbLCA KaK HEMOMMEHOBAHHbIE J0r0BOpPbI.

HenonmeHoBaHHbIE AOrOBOPLI, @ TaK)XXe CMEeLlaHHble HEMOWMEHOBAHHbIE [0r0BOPbI MO
CBOE KOHCTPYKLMN U COAEeP>KaHMI0O MOFyT NpeacTaBnaTb CO60 HETUMNYHbIE OIS
CJIOXKMUBLLENCS NPaBOBOM CUCTEMbI MOAEIN AOrOBOPOB. TEPMUH «HETUMNYHbIE
[OroBOpbI» B IMTEpaType BCTpevyaeTCs peaKo, BO BCSKOM CJly4ae, B CMPaBOYHOMN
NpaBoOBOWN NnTepaType ero obHapy>X1UTb He yAaNnocb. TeM He MeHee faHHas TeMa
HAaXOAUT OTPakeHne B OTAESbHbIX paboTax[21]. B.A. ONreH3nxT, NnepevyncnisieT NpusHaku
HETUMNYHBIX 4OrOBOPOB, CPeAN KOTOPbIX, HANpMMep, 0CobbI XapakTep Bblpa)keHUs
BOJIN, KOMMJIEKCHOCTb 3/IEMEHTOB Pa3JINYHbIX MPAaBOOTHOLLEHW, HEOOLIYHOCTb,
HenpaBWIbHOCTb CTPYKTYpPbl AoroBopa. K HETUNNYHbLIM 4OroBOpaM aBToOpP OTHOCUT
KOHKJIIOAEHTHbIE N TPAH3UTHbIE OOrOoBOPbLI[22]. HETUNMYHbLIE YepTbl, MO MHEHWUIO aBTOpa,
MO>XHO YBMAETb BO MHOIMMX rpa)X4aHCKO - MPaBOBbIX AOrOBOpPaXx.



B HacTosee BpeMs B npaBe NopoXaaT ANCKYCCUU O0MOBOPbLI, KOTOPbIE 3aK104aloTCA
Ha OCHOBAHWN 3aKOHa, aAMUHUCTPATUBHOIO aKTa, JINLEH3NN, @ B CBOEN KOHCTPYKLMN
OTpa>kalT NpUHLMNNaNbHbIE HavYala pa3/INYHbIX OTpacsen npasa, npegycMaTpmsatoT
pas3/InyHblie BUAbI OPULANYECKON OTBETCTBEHHOCTU, OCHOBbLIBAOLWMECS HA Pa3HbIX
npUHLMNax BUHbI. [IpaBoBOe peryinpoBaHmne Taknx OroBOPOB pPas/INyHOE, K HUM MOryT
MPUMEHATBLCA HOPMbl OTPAC/IEBOr0 3aKOHO4aTeNbCTBA UM HOPMbI Pa3HOOTPAC/IEBOrO
3aKoHogaTenbcTBa. C O4HOM CTOPOHbI, TaKMe 4OroBOpPbl MOXKHO pacCMaTpUBaTb Kak
pPa3HOBUAHOCTb Fpa)k4aHCKO - MPaBOBOro AOroBopa, C APYrom — Kak MHOW OoTpacsieBon
TUN WM KaK CMEeLUaHHbIM pa3HooTpacaeBon gorosop. B uenax egnHoobpasHoro
TONIKOBAHUSA NPUPOabl TaKNX LOrOBOPOB HeobXoAMMa eAnHasa KOHLEeNnuus,
onpenensoLlas, Ha Kaknue asieMeHTbl KOHCTPYKL MM Aorosopa Heobxoammo obpaliaTbh
rnepeoo4vyepenHoe BHUMaHME, N NCKJIKDYaowas, HanpuMep, 3aksovyeHune
pa3HOOTpacC/eBbIX CMeLaHHbIX JOrOBOPOB.

PeopraHusaumnst yHMBepcasibHOM Uan CreunasnbHOM JOrOBOPHOM KOHCTPYKLUM —
06BbEKTUBHOE sIBJIEHME B NpaBe. PeopraHn3aunio 4OroBOPOB MOXKHO CPaBHUTL C
peopraHusaumein opnanyeckoro nmua. MNpu peopraHnsaumm oorosopa HabnogaeTcs
BblZle/IeHME U CIMsiHUE, MpucoeanHeHne n npeobpasoBaHue.

Hanpumep, npu cnnsaHmnm obpasyeTcs HOBbIA TUM (BMA) OroBOpa, pa3aesieHne BefeT K
MosIBNIEHNIO HOBbLIX BUOOB LOMOBOPOB, NMPW NpUcCoeLnHEeHUN CO34aeTCa CMeLllaHHas
KOHCTPYKUKMSA, npun npeobpa3oBaHnM Takxe obpa3yeTcs HOBbIN TN AOroBopa.

MoaBoas NTOrM U3NI0XKEHHOMY, HEOBX0AMMO NOAYEPKHYTbL cnepywuiee. HecmoTps Ha To,
4TO naes nccrenoBaHMsa NPaBoBOW NPUPOALI AOFOBOPOB Yepes AO0r0OBOPHYIO
KOHCTPYKLWIO HE ABNSETCHA B NMpaBe HOBOW, KOHCTPYKL MM OTpacsieBbiX 4Or0OBOPOB
MOCTOSAHHO NOABEPratTCa aHAMTUYECKOMY UCCef0BaHNI0, COXPaHAETCS
Heo4HO3HAYHOCTb OLLeHKN NpaBoOTpac/ieBON NMpUpoabl 4OroBopoB. MNpUYnHLI y Takoro
ABNIEHUA MOryT ObITb CaMbIMK pa3nn4yHbIMU. Cpeamn NPUYNH 3TOro SBJEHUNSA BblAENATCH
cnepywouwme: 1) ctepeoTunHblv noaxon; 2) aeduunTt npasoBon MHGopMaumum no
OaHHOMY BOMNpocy; 3) OTCYyTCTBME LLeNIOCTHOW A0rOBOPHON TEOPUM B POCCUNCKOM MNpaBe;
4) MHOXXECTBEHHOCTb JIOKaJIbHbIX OnpeaeneHnin 4oroBopos.

B oTHOWeEHNN nocnepnHero MYHKTa pa3BNBaAETCA Tpaanuna OToOXXAECTBAATb OOMrOBOPbLI
cornacHo unx OTpaCﬂeBOVI npuHaaa1eXHoCTn, HarnpmMmep 4aCTHO - NMpaBoBbie O0Ir0BOPbLI,
r|y6n|/|qu - NpaBoOBblE, NPa>XK0aHCKO - MpaBOBble, TPYyAOBbIE, NMpearnpMHNMMaTEJIbCKUNE,
cemMenHesble, TPaAHCMNOPTHbLIE, CTPOUTEJIbHbIE OOMOBOPLI. KpOMe TOro, B ripaBe yaendeTcs
BHMMaHWMe He TOJIbKO nNnonMmeHoBaHHbLIM, HO N HEMOUMEHOBaHHbIM OOroBoOpam,
cMewaHHbIM N HETUNMNYHbBIM O0roBOpamM.



B cBA3M C nosiBNIeHMEM B NpaBe MHOXXeCTBa onpegesieHUn A0roBopa, TakMX Kak YacTHO -
npaBoBomn, Ny6/IMYHO - NPaBOBON, HOPMATMBHO - MPaBOBOW, OTPaC/IEBON 4OIOBOP
(cemenHbIN, rpax4aHCKO - MPaBOBOW, NMPUPOLAOPECYPCOBbLIN, TPAHCMOPTHLIA U T.4.),
CMELLaHHbIN, MOUMMEHOBAHHbIN, HEMOWMEHOBAHHbIN, TUMNYHbIN, HETUMNYHbLIN AOTOBOPHI,
eCTb NpennoXeHne ynopsaaovynTb JOrOBOPHYO TEPMUHOIOMUIO B CNeynasibHO NPUHATOM
3aKoHe 006 06LMX JOrOBOPHbIX MOJIOXKEHUSAX.

B cBOO o4yepenb [OroBOPHbIE MOHATUA HY)KOAOTCA B TEOPETUYECKOM OCMbICIEHNN U
cnctemaTtmsayumn. B uenax ynopagodyeHus 6onbLworo Yyncna O0OroBopoB N NxX
COOTHECEHNA C COOTBeTCTBleLLI,eVI OTpacC/ibio MpaBa rnpegjaraeTcd CNCTeMaTmnanpoBsaTb
OOroBopsbl ornpeneeHHbLIM o6pa30M.

NNABA 2. Knaccudpukauumsa orosopos

2.1 Noapxoabl K Kaccudpukauuum AoroBopos

B Hayke rpa>xAaHCKOro rpaBa NPakTUYeCKM He oCnapnBaeTCs CUCTEMHOCTb AOr0OBOpPOB.
Mpn 3TOM TEPMUHbI «CUCTEMa OOr0OBOPOB», «CMCTEMA 06A3aTENbCTB» U «KacCupuKaLms
JIOrOBOPOB» HEPEAKO UCMOJb3YHTCSH Kak CUHOHMMUYHbIE, @ KPUTEPUN CUCTEMATU3ALUN
JIOrOBOPOB HE aHANU3UPYIOTCS U HEe NPUBOASATCS.

BblLLen3no>xeHHoe ABNI0Cb OCHOBaHMEM 060OCHOBAHHbIX COMHEHUN B CUCTEMHOCTH
OOroBOpPOB. V|CI'IOJ'Ib3y€MbIVI nccnegosatendaMm MeTon ckopee HarioMmMHaeT
KNhaccugpmnkaumio, OCHOBaHHYIO Ha KBannukaymm 4oroBoOpHbIX TUMNOB, BUAOB U
noasnaoos. CuCTeMy e Co3aeT COBOKYMNMHOCTb 3JIEMEHTOB, UX CTPYKTYypa u
OopraHmsauyund, CBA3b UJIN B3aMMOOTHOLLUEeHNe Mexxay HUMn.

NpencrasnsgeTcsa BEPHLIM 3J/IEMEHTOM CUCTEMbI CHNTATb OOrOBOPHYIO KOHCTPYKLUMUIO,
hopMUpYyEMYIO KBAaJIMPULNPYIOLWLMMN NPU3HaAKaMK Jorosopa. Keaanpuuupytowme nnm
Bunaoobpasytowme Nnpn3Haky - 3To 3Ha4YMMble OJ19 NpaBa 1 onpegenswouwme
perynvnpoBaHne 4OroBOPHbLIX OTHOLLUEHU NPU3HaKW, Bblaenaowme ero n3 paga apyrux
[0roBopoB. K KBaiMpuumpyowmm npmu3Hakam OTHOCAT CybbekTbl, 06beKkT, npeameT
JAaHHOro NPaBOOTHOLLEHWUS; XapakKTep pacnpenesieHns rnpas 1 ob6A3aHHOCTEN MexXxay
CTOpPOHaMU; NpU3HaK BO3Me34HOCTU nan 6e3B03Me30HOCTN; MOMEHT 3aKJllo4YeHUs
[orosopa v gp.



MpaBo, Kak reHeTU4Yeckn n hyHKLNOHAIbHO CBSI3aHHOE C peasibHOM AEeNCTBUTENIbHOCTbIO
N 3aBUCALLEE OT Hee ABNeHNe, O0JHKHO OTpaXkaTb pPeasibHOCTb. TakoM peasibHOCTbI0 AN
npaBa sIBASAOTCSH 0COBEHHOCTW perympyembix NMpaBoM 06LLeCTBEHHbIX (SKOHOMUYECKNX)
OTHOLeHun. NMpaBoBoe peryampoBaHnNe OCHOBbIBAETCS Ha 0COBEHHOCTSAX SKOHOMUYECKUX
OTHOLLEHWI, AOrOBOPHOE NPaBo - Ha cucTeMe AorosopoB. CucTeMa 4OroBOPOB
npenonpenenseT CUCTEMHOCTb pPeryiMpoBaHns 4OroBOPOB.

NTak, nepBbIM MNPU3HAKOM CUCTEMbI LOrOBOPOB ABMSIETCA Hanm4me obpa3sylowmx ee
3/1eEMEeHTOB (40roBOPHbLIX KOHCTPYKLUNIA, OCHOBAHHbIX Ha KBAaN(ULMPYIOLWNX NPU3HaKax
[0roBopa, oTpakaLmnx 0CO6eHHOCTN IKOHOMNYECKOro OTHoweHnsa). Cnctema
[OroBopoB 06ycsIOBSIeHA 3KOHOMUYECKMMUN OTHOLLIEHMSMU, NIeXKaLLMMN B OCHOBE
[0roBopoB. KBannguumnpyowme Nnpn3Haku 4OroBopoB, X TOXXOECTBO U OTINYMSA B
[OrOBOPHbIX TUMNAXx, BUAAX U NogBuaax onpenensoT peryampoBaHne 3akato4eHHbIX
[OroBOpPOB.

OT TOro Kak To4yHo 6yayT onpegeneHbl KBanMUUMpyoLmMe NpPU3HaKkM 0OroBopoB
3aBUCUT KOJINYECTBO 3JIEMEHTOB 3TON CUCTEMbI. YeM TOYHEE onpenesieHbl
KBanguumnpyroLline npuaHakm NoMMeHOBaHHbIX JOFrOBOPOB, TeM HoJsibllee KOINYECTBO
HEeNoVMeHOBaHHbIX [Or0BOPOB ByeT MCMOob30BaHO FPaXkAaHCKMM 060pPOTOM.

BTOpbIM NMPM3HaKOM CUCTEMbl ABASETCA Hanyme onpenesieHHbIX CBA3en Mexay ee
aneMeHTaMun. CTPYKTYpPHble CBSA3N OCHOBbLIBAOTCA Ha TOXKAECTBE U pa3inyuu
KBaIMPULUMpYOLWMX NPU3HAKOB 40OroBOpOB, biarofaps KOTOPbIM BblAENATCH
A0roBopHble Tunbl. CnCcTeMa rpa>KgaHCKNX 4OroBoOpoB CTPOUTCHA MO HECKOJIbKUM
CBfI3aHHbIM MexAay cobon npniHakam. cxoas n3 3Ha4MMOCTM TOrO UM UHOIO NpU3HaKa
onpenenseTcsa NocnefoBaTe/IbHOCTb UX UCMNOJIb30BAHUA MPU CcUCTeMaTm3laummn
[0roBopoB. Ha Ka>X4oM CUCTEMHOM YPOBHE KlaCcCUmKaLumsa 4OroBOpPOB LOJIKHa
OCYyLLeCTBNATLCA MO 0AHOMY NpuU3Haky. lNpaBuibHasg cCONO4YNHEHHOCTb
KBaIMpULUMpyoLwmx Npu3HaKoB No3soaseT BoipaboTaTb afekBaTHOE NpaBoBoe
perynupoBsaHune. TOXXOECTBO U pa3nnyme KBaanuumpyoLwmnx Nnpn3Hakos onpenensatoT
AndepeHUaunio N yHUprKaLnio npaBoBOro peryanposaHus.

CBsa3u cybopamHaumm nposBaAsAOTCA B BblAENEHUN TUMOB N BUOO0B 40r0BOPOB,
nogYNHEHUN perynmpoBaHNa [OrOBOPHbLIX BUOOB NpaBuiaM 0 TUnax forosopos. K P®
NMOCTPOEH B COOTBETCTBUWN C NMPUHLMNMNOM HOPMATUBHON SKOHOMUU, B CUJTY Yero
Pa3HOBUAHOCTU OTAEJIbHbLIX AOFOBOPOB (KYMJn - NpoAa>ku, PeHTbl, apeHabl, noapsaaa,
BO3Me3HOr0 OKa3aHusa yCcayr U T. .) B TOM 4Yucsie NoAYNHATCHA 0OLWLMM NOSIOXKEHUAM O
COOTBETCTBYOLMX AOroBOpax. Takoe NocTpoeHne 0CHOBAHO Ha coBnageHun obumx
KBaJINPULNPYIOLWLUX NPU3HAKOB MPUY Han4yum crneumndpurnyecknx KBaanpuumpyoLwmx



NMPU3HaKOB Yy pa3HOBMOHOCTEN OOrosopa.

CBA3M KOOpAMHALWKW NPOABAAIOTCA B HAJIMYMM TAKOro COOTHOLLEHUA A0rOBOPHbIX
KOHCTPYKLWI, B CUY KOTOPOro A4ONYyCTUMO npuMeHeHne HopM 06 ogHOM
MOMMEHOBAHHOM AOroBOpPE K OTHOLUEHUNAM, BO3SHUKAOLWMM U3 OPYroro NoMMeHOBAHHOIoO
cornaweHus. lNoka3saTesibHO NPUMEHEeHNe creynasibHbIX HOPM, PeryanpyoLmx
OTAEeNIbHbIA A0r0BOP, K MHBbIM AOroOBOpPaM, MUMEKLWMUM Ty XKe HanpaBJeHHOCTb (Hanpumep,
rnpaBwsia 0 4OroBope KynJu - Npoaa>Kv NMPUMEeHSATCA CcoraacHo u. 2 cT. 567 TK PO k
DOroBopy MeHbl, . 2 CT. 585 TK PO - K [OroBOpy peHThI; Npasunia 0 LOroBope apeHabl
Ha OCHOBaHWUN N. 2 CT. 689 F'K P® kK gorosopy ccyabl). Kpome Toro, Heobxoanmo
OTMeTUTb, 4TO K PO gonyckaeT npuMeHeHne rpa>KLaHCKoro 3akoHogartenbCTBa no
aHaJIorMm 3akoHa.

CucTemMe CBOMCTBEHHO OnNpenesieHHOe YCTPONCTBO, OHa MMeeT onpeaesieHHyo
CTPYKTYPY, YTO ABASIeTCSA TPETbUM NPMU3HAKOM CUCTEMbI. BblaensoTca pasnmyHble
rpynnbl 4OrOBOPOB UCXOAA U3 MPUCYLLNX UM KBAJNPULINPYIOLLNX MPU3HAKOB, B MEPBYHO
oyepenb HanpaBAEHHOCTW UN NMpecsieayeMo CTOPOHaMM A0roBopa NMpu 3akJloyYeHnn
JlOroBopa Lenu.

YeTBEPTbIM NPU3HAKOM CUCTEMbI CIeAYEeT CYMTATb LLeSIOCTHOCTb YCTPOMCTBA CUCTEMBI.
LlenocTHOCTb cucTeMbl 0bycnoBneHa NpMHUMNaMmn 4OrOBOPHOI0 NpaBa N HalMynem
obLwmx nonoxxeHnnn obs3aTeNnbCTBEHHOroO NpaBa. MpnHUMNbI 4OrOBOPHOro NpaBa
onpenensitoT OCHOBHblE NAEWN, B COOTBETCTBUN C KOTOPbLIMW pa3BUBAETCS CUCTEMA
J[LOrOBOPOB M AOr0OBOPHOE NpPaBo.

Ob6Lwure nono)xxeHns o0b6a3aTeslbCTBEHHOr 0 NpaBa CoAep»XaT NMMNepPaTUBHbIE HOPMBbI,
KOTOpble A0JIXKHbI ObITb COBI0AEHbBI MPY 3aKJIIOYEHUN U UCMOJIHEHUN BCEX [IOrOBOPOB.

MATbIM NPU3HAKOM CUCTEMbI SiBNISieTCS obliee Ha3HaYeHne nnv egnHas Lesb 3J1eMeHTOB
cucTemsbl. Mepen CUCTEMON NOrOBOPOB CTOUT 3a[ava pPeryampoBaHms Bcex
CKJlaAblBaOLLNXCS B 060poTe AOrOBOPHbLIX 06583aTeNbCTBEHHbIX OTHOLLEHMWA. BonbLioe
3HaYeHUe B 3TON CBA3M UMeeT NpUHLMN cBoboabl AoroBopa.

Ha ocHOBaHUW NpuBeAEeHHbIX paHee NPU3HaKoB CUCTEMbI OrOBOPOB MOXXHO
yTBEpPXAaTb, YTO Mo CUCTEMOWN AOrOBOPOB CiaenyeT NoHUMaTb 0bycnoBleHHOe
TOXXOECTBOM U PasIM4YNEM KBaIMPULIMPYIOLWLNX NMPU3HAKOB AOr0BOPHbBIX KOHCTPYKLMIA
ANHaMMYHoe obbeanHeHe AOrOBOPOB, onpeaensowee yHupmnkaumo n
AnddepeHumnaunto peryampoBaHns OroBOpPHbIX OTHOLLEHWIA.



CuctemMa AOroBOpoB SABASETCA ANMHAMUYHOW B CUy OE€ACTBUS B JOFOBOPHOM MpaBe
npuUHUKMNa ceBobobl 4OroBOpPa M BO3MOXXHOCTU 3aKJIIOYEHMNS CMELUAHHbIX U
HEeNnoMMeHoOBaHHbIX JOrOBOPOB M MOMOJIHAETCS N0 Mepe Toro, Kak pasBmMBaloTCsA
obLiecTBeHHble OTHOLWEHMS. CncTema goroeopoB 6e3 cBoboabl 3aKO4aTh
HEerNnoMMeHoBaHHbIE [OrOBOPLI ABJISETCSA OrPaHNYEHHOWN U CKJIOHHOW K YCTapeBaHuio. Mpwu
3TOM 3aKOHHOCTb COAEP>XaHNA HENOMMEHOBAHHOI0 AOroBOPa A0JIXKHA ABAATHLCA
rNaBHbIM KPUTEPMEM €0 BKJIIOYEHUS B CUCTEMY AOroBOpPOB[23].

B knaccuukaumm 3aTpyoHUTENbHO onpeaesinTb MecTo HeMoMMeHOBaAaHHOIO AOrosopa B
cucTeMe rpa>KaaHCKo - NpaBOBbIX AOrOBOPOB He NMpenCcTaB/IAeTCA BO3SMOXHbIM.
beccrnopHo, HeNonMeHOBaHHbIE LOFOBOPLI, TAK XXe, Kak U NOMMeHOBaHHbIe, cogep>xaT
KBanuuumpyoLwme npmusHaky, nos3sosisoLme Ha nxX OCHOBE onpenennTb MecTo
HernoMMeHOBaHHOIro JOroBopa B cMcrteme forosopos. CuctemMa 4OroBOPOB He
npeacTaB/ieHa B OKOHYaTeNbHOW hopMe 3aKoHOoAaTeNIbHO. IMeHHO no 3Ton npuydnHe MK
P® nonosiHAETCA HOBbIMU OOMOBOPHbLIMU TUNAaMUN N BUOAMMW.

OnpepeneHne mecta HENMOMMEHOBAHHOIO OroBOpa B CUCTeMe LOrOBOPOB NMyTeM ero
IOPUANYECKON KBaMPUKaL MM NO3BOASET onpeaesnTb CX04Hble 40r0BOPbl, HOPMbI O
KOTOPbIX MOTYT ObITb MPUMEHEHbI NPU PEryIMpoBaHNN HEMOMMEHOBAHHOIMO A0OrOBOpa Mo
aHanormn 3akoHa[24].

KBanundukaums goroBopa Kak HENoMMeHOBAHHOI0 CBUAETENbLCTBYET 0 ANHAMUKE
CUCTEeMbl [OrOBOPOB, O Pa3BUTUN 0643aTe/IbCTBEHHOI 0 NpaBa M 3KOHOMUKM. YCneLlHoe
Pa3BUTME SIKOHOMUKM BO3MOXXHO TOJIbKO NPV CBOEBPEMEHHOM BK/IIOYEHUN B CUCTEMY
JlOrOBOPOB HOBLIX A0Or0OBOPHbLIX (hopM. HernonmeHoBaHHbIA AOFOBOP MPuY 3TOM
HeoOX0AMMO PacCMaTPMBATb KaK MPOMEXXYTOYHYIO CTaanilo ANHAMUKN CUCTEMBI
JlOroBOpOB. PacnpocTpaHeHne UCrnoJib30BaHUs Ha NMPakTUKe He NpeayCMOTPEHHOro
HOPMAaTUBHbLIMU MPABOBbLIMU aKTaMu AOroBOPa U BO3HUKHOBEHME CMOPOB N3 3TUX
NMPaBOOTHOLLUEHUI MOTYT ABAATLCA OCHOBAHMSAMU OJ1S CMeLasibHOro HOPMaTUBHOMO
peryampoBaHuns OTHOLUEHU U3 TaKoro Aorosopal25].

MO>XHO clienaTb BbIBOJ, YTO OCHOBAHMEM (DOPMUPOBAHNSA CUCTEMbI IOFOBOPOB ABASAIOTCS
CBA3U MeXIY OroBOPHLIMU KOHCTPYKLUSAMU, onpeaensiemMmble CX0ACTBOM
KBaJIMULINPYIOLWMX NMPU3HAKOB A0roBOPOB. Mpn 3TOM CUCTEMa AOFOBOPOB CYLLECTBYET
06BHEKTUBHO, HE3aBMCUMO OT HAJIMYUA UK OTCYTCTBUS HOPMATUBHOIO PerynpoBaHns
TOro AW NHOIO A0roBOpa - 3/IEMEHTA AaHHOW CUCTEMbl. HOpMaTUBHOE perynmpoBaHue
JIOrOBOPOB OTPaXKaeT CBA3M MeXy A0roBopamMu, HO He popMUMpPYyeT CUCTEMY [OrOBOPOB
rpa)kgaHcKoro npasa. icnonb3oBaHMe HEMOMMEHOBAHHbIX I0FOBOPOB crocobcTByeT
Pa3BUTNIO CUCTEMbI OrOBOPOB U YA0BJIETBOPEHUIO NOTPEOHOCTEN CyOBHEKTOB



rpa>XgaHCKoOro rnpasa.

2.2 KBanudpukauumm BUAOOB rpa>kaaHCKO-NpaBoOBbIX
AOroBOpPOB

Ha4HeM c Toro, 4To NpaBoBas NPMPOAA rPaXAaHCKO-NPAaBOBOro A0roBopa, ero
CYLLIHOCTb U TEPMUHONOrNYecKne oCobeHHOCTU HEO4HOKPAaTHO PacCMaTPUBAJINCL B
HaY4YHbIX NCCIeJ0BaHNAX Pa3/INYHbIX aBTOPOB.

Hanpumep. O.C. Mohde cHmuTan. 4To AOroBop O0J/IKEH ObiTb N3YYEH KaK lOpUANYECKUNA
PaKT M KakK NPaBOOTHOLLEHME. @ Coaep>XXaHMe O0roBopa B Ka4ecTBe CAEJIKUN
COOTBETCTBYET YyCJIOBUAM. HAa KOTOPbIX AOCTUIHYTO COrslalleHne CTOPOH[26].

Opyrasa To4ka 3peHunsa npucytcteyeT y M.U. bparmHCKoro. KoOTopbi paccMaTpmBaeT
0OroBOp B Ka4ecTBe CAEJIKW.

B.B. BUTPSIHCKMIA MULLET, 4TO O FPaXK[AaHCKO-NPaBOBOM [10r0BOPE BEJINCb Hay4Hble
JNCKYCCUN ellé B COBETCKOW 1 MOCTCOBETCKOW lopuanyeckon nutepaType.

[loCTaTO4YHO BECOMbIM B 3TON CBA3M NMPeACcTaB/sSeTCs Te3MC 0 TOM. 4TO e4UHOro Nnoaxoaa
K onpeneneHnto n cogepxaHuto rpa>kgaHCKo-NpaBoBOro A0roBopa UMBUANCTNYECKas
OOKTpUHa He cchopmMmynmpoBasna. B HacTosAlwee BpeMsa MMET MecTo obcyXaeHuns
601bLWIOro KoMYecTBa BOMNPOCOB CBSA3aHHbIX C FPpa)kAaHCKO-NPaBOBbIM AOrOBOPOM. €ro
MeCTOM B NpaBOBOWN CUCTEME.

B cooTBeTCTBUM C TEeKCTOM [pakaaHCKoro kogekca Poccunckon ®epepaunm (ganee - NK
P®). LOroBOPOM NpM3HAETCA CornalleHne ABYX Uian HECKONbKNX AunL, 06 yCTaHOBEHUW.
N3MEHEHUN NN NpeKpaLeHnn rpa>KaaHckKnx npas 1 obs3aHHOCTEN.

Ba>KHbIM NpenCcTaBnseTCa TOT MOMEHT. 4TO npu 0bobuieHnn pasagenos nwbown
rpa>kaaHCKO-NMPaBOBOMN AOrOBOP YCJIOBHO MOXXHO MOAENNTb Ha YeTblipe YacTu:
npeambyny (Min BBOAHYIO YacCTb). MpeaMeT OOroBopa. AOMOJIHNTENbHbIE YCI0BUS
A0roBopa. Npoyne ycsoBmsa OOroBopa.

CornacHo ceoum opnon4ecknm CMbiCJiaM. BCe YCJIOBUA Tpa>X4aHCKOMpaBOBOIro AoroBopa
0endaTcAd Ha cywecTBeHHee. 06bIYHbIE 1 cnyqa|7|Hb|e ycnoBus.

OcobeHHas YacTb K PO noapaspenseTt obsA3aTenbCTBa Ha OTAENbHbIE BUAbl. B
3aBMCUMOCTM OT 3TUX BUAOB 00A3aTeNbCTB ONPeaensaoTCs BUAbI FPakAaHCKO-NPaBOBbIX



[0oroBopoB. OCTaHOBMMCS Ha 0COBEHHOCTAX OTAEJIbHbIX BUA0B FPakAaHCKO-MPaBOBbIX
JIOrOBOPOB.

Horoeop nogpsiaa (rpynna rpa’xAaHCKo-NpaBoBbIX 4OroBopoB 06 ncnosHeHun paboT).
Cneuundunka 0aHHOro NOroBopa 3aK/Il04YaeTCs B TOM. YTO €ro npegMeToM sBAseTcs
KOHKPETHbI pe3ynbTaT noapsaynka. Cnocob nonyyeHns pesynabTaTa npu Haanymum
3a/laH1S 3aKa34MKa NoApaAYMK BnpaBe onpeaensTh CaMOCTOATEsIbHO. eC/IN A0roBOp He
COOEPXUT NPAMOro yKa3aHus Ha 3To. KpoMe Toro. U3roToBJieHHas Bellb B UTore
CTaHOBUTCS COBCTBEHHOCTbIO 3aKa3yuMka. [lns gorosopa noapsiaa XapakTepHo
MXXOMBEHME NMoapsAYNKa. TO eCTb Takoe MoJIOXKEHNE A0roBopa. Mo KOTopoMy paboThl
BbIMNOMIHAOTCSA U3 MaTepuasioB NoapaaYnKa. CUIaMmn noapsiavymka u cpeacTsamm
noapsaYmka. OQHako 3Ta HopMa He obsi3aTesibHa AJ19 UCMOJIHEHUS. U JOrOBOp noapsaa
MOXXET cofep)xaTb nHoe. B nobom cnyvae noapsanymk HeCET OTBETCTBEHHOCTb 3a
HeHaasexalllee Ka4ecTBO NPenoCTaBNEHHbIX UM MaTepunasnoB U obopyaoBaHus.
06peMeHEHHbIX MpaBamMu TPeTbUX ANL[27].

[orosop npokaTa (rpynna rpa>x4aHCKOo-NpaBOBbIX AOMOBOPOB O Nepegaye nMmyLlecTsa B
nonb3oBaHme). Creundurka JOroBopa NpokaTa 3aKJ/to4aeTCcs B TOM, YTO B KaYyecTBe
apeHpopaTens BbiICTynaeT XO3ANCTBYOWNNA CyObeKT (cneunasnbHOe yKa3zaHue Ha 3TOo
nponucaHo B gorosope). ba3oBbiM 3/1IeMEHTOM OeATENIbHOCTU Takoro cybbekTa ABnseTcs
nosyyeHue npmbbIn Ha cMCTeMaTUYeCKON OCHOBE NyTeM CAa4Yu B apeHAy uMmyLlecTBa.
Ho MoeT ObITb N Takoe. 4TO KOHTpareHT

NCMOJIb3YEeT 3TO MMYLLECTBO UCKJIIOYUTENBHO B JINYHbIX LIENSAX, HE HarnMpaBJIeHHbIX Ha
nonyyeHune npubbin. Ho ecnm MMyLLLECTBO UCMOJIb3YETCS B KOMMEPYECKUX LIeNsx,
pacCcMaTpPMBAEMbIN AOrOBOP NpoKaTa CTaHOBUTCS cyrybo npeanpuHMMaTenbCckuMm. Mpu
3TOM 3TO He ByaeT MeHATb ero CyLWHOCTb U CoAep XaHue.

B HacTosllee BpeMs cyulecTByeT obulas ob6s3aTeNnbCTBEHHAs KOHCTPYKLIMSA OOroBopa
apeHabl, KoTopas NpeaycMaTpuBaeT B TOM YUC/ie apeHay NpearnpuHMMaTesbCKOro
XxapakTepa. CylwecTByeT BO3MOXXHOCTb MCMOJIb30BaHUS [OrOBOPHON KOHCTPYKLINM
NnpokKaTa OJ18 perynsaunm apeHaHbIX OTHOLLIEHWIA NpeanpuHUMaTeNIbCKOro XapakTepa.

[oroBop Kynan-npona<m Xusblx NoOMeLLeHNN, COOTBETCTBYIOLWNX YCIOBUSAM OTHECEHUS
K XKWJIbI0 SKOHOMUYECKOro Kjiiacca (rpynna rpa>k4aHCcKonpaBoBbIX JOrOBOPOB O
nepepaye nmyLlecTsa B CO6CTBEHHOCTb). [LOrOBOP KYMNn- NPOOaKn XXNbs
SKOHOMMYECKOro Ksacca obnagaeT onpeaesieHHon cneundukon, Hanpumep, no
cybbekTam n npegmeTy. Tak)xe OTMETUM, 4TO cneundunKy paccMaTpmBaeMomn KaTteropmm
0OroBopa onpenenseT pernaMmeHTauma genepasbHbIM 3aKOHOM, a He TK PO ['151.



OTHOCUTEeNIbHO NpegMeTa MOXXHO CKa3aTb, YTO OH ornpefesieH B HOPMaTUBHO-MPaBOBbIX
akTax MuHcTpos n XXKX P®. YcNnoBus oTHECEHUS XUJbIX MOMELLEHNIN K XNIbIO
3KOHOMWYECKOro Kjlacca yTeepxaeHbl npnkasoMm MmnHctposa n XKKX P® ot 05.05.2014 Ne
223/np. OTHOCKUTENbHO CYOBbEKTHOr0 COCTaBa yKa3aHHOIro 40OroBopa MOXKHO CKa3aTb
cnepyoulee. B cnyyae 3ak/l04eHUA TakKoro Aorosopa C pUANYeCcKnM JILoM, NMeLWmMm
norosop 06 0CBOEHUN TEPPUTOPUN C LEeSIbI0 CTPOUTENLCTBA PpacCMaTPUBAEMON
KaTeropumn Xusbs, He06X0ANMO COCTOATL B MEpeYHe rpa>kgaH, KoTopble MMEKT Ha 3TO0
nMpaBo, COrJlacHO 3aKoHoAaTenbCTBY cybbekTa PO 31,

OTHOCUTEsNIbHO KOHCANTUHIOBOIr0 A0roBOpa, NpeacTaBsfAiowero rpynny rpa>gaHcKo-
NMpaBOBbIX AOrOBOPOB 06 OKaszaHUKM yCNyr U pa3BmBas yKasaHHbIE NOJIOXKEHUSA, MOXHO
caenaTb BbIBOA, YTO KOHCA/ITUHIOBbLIVM AOrOBOP BKJ/IIOYAET 3JIEMEHTbI
KOHCYJIbTaLLMOHHOIO A0r0BOPA, K KOTOPbLIM AOJIKHbI MPUMEHATLCS HOPMbI 419 O0roBopa
06 oKa3zaHUM NHPOPMALIMOHHBIX YCYr. Tak)Xe B Cly4ae BK/OYEHUSA B
KOHCYJIbTaLMOHHbIA AOrOBOP MOJIOXKEHUI O Nepefadvye COOTBETCTBYIOLLNX
NCKIOYUTESIbHbIX MPaB AaHHbIA OOrOBOP CTAHOBUTCS CMELIAaHHbIM, U 3TUN NOJIOXKEHUS
perynmpytotca HopMmaMmu 4actn 4 F'K PO (rnasa 69 n 70 nmbo 75). B nutepaTtype ecTb
TOYKa 3peHuns, 4TO B pacCMaTPUBAEMOM CJlyHae KOHCY/IbTAaLWOHHbIM OOrOBOp ABASETCSHA
CMEeLUaHHbIM C AOrOBOPOM O Nepenave Hoy-xay. lNpeacraBngeTcs, 4TO B pe3sysibTaTe
OKa3aHWS KOHCY/IbTALMOHHOM YCYTr MOXXeT OblTb CO3[4aHO HE TOJIbKO HOY-Xay, HO "
06bEeKT aBTOPCKOro npaea.

Takum obpa3om, oTAesibHble BUAbl FPakAaHCKO-NPaBOBbIX JOrOBOPOB MMEOT
onpenesieHHyI0 cneunduky. 3Ha4yeHne N3y4eHnsa CUCTEMbI Fpa>KJaHCKOMNPaBOBbIX
[0roBOPOB (MX BUOOB U YCJIOBUIN) 3aK/04HaeTCA B TOM, YTO CyLleCcTBYylOLWasa cmcremMa
[0roBopoB onpegenseT oCOBeHHOCTN NPaBOBOro perympoBaHnUsa TOM UK UHON rpynnbl
[OrOBOPHbIX OTHOLLUEHUN, a TaKXXe ABNAeTCSA OCHOBAHMEM A4 YHU(UKALNN B
AnddepeHUnpoBaHN NPaBOBOIro perynpoBaHus.

SAKNMIOYEHUE

NMpoaHanM3npoBaB U pacCMOTPEB AENCTBYOLWEE 3aKOHO4aTeNbCTBO POCCUNCKOWN
denepaunn, perynampytoiee 4oroBopHO-NpaBoOBYO TEMATUKY, MOXXHO OTMETUTb
cnepyloulee:

1. OnpepeneHne CUCTEMbI MPaXKAaHCKO-NPaBOBbIX JOrOBOPOB SIBJISETCS Ba)KHENLIMM
yCJIoBMEM, NO3BOJISIOLLINM Ha HagdneXalleM, Ka4eCTBEHHOM M 3(p(HEKTUBHOM YPOBHE
perynmpoBaTb 4OrOBOPHO-NPaBoBble OTHOLEeHUS. C MOMOLLbIO CUCTEMBI



rpa>kAaHCKO-NPaBOBbIX AOMOBOPOB MparkgaHCKMe A0roBOpPbl HAXOAAT CBOE MEeCTOo U
OTpa>keHne B HOpMaTUBHO-NPaBOBOM MaTepuane, B COOTBETCTBYIOLLEN
nocrnefoBaTeNIbHOCTU, @ TakK)Xe C NMOMOLLbIO AaHHOW CUCTEMbl [OCTUIraeTCs
yno6CTBO 1 3(pPEeKTUBHOCTb NCMOJIb30BAHNSA U peasn3aunm 3a10)KEeHHbIX B T€X UK
WHbIX HOPMaXx O AOroBOpPax NOJIOXKEHUN.

2. Knaccugmkaumsa ooroBopoB B rpa)KAaHCKOM rnpaBe no3BoaseT B COOTBETCTBUM C UX
npeaMeToM M Ha3HayYeHne UCNosib30BaTb Te WM UHble A0roBopa. Ba)KHOCTb
Knaccugukaumum JOroBopoB COCTOUT B TOM, YTO KPpOMe BCEro rnpo4yero oHa npugaetr
obLecTBeHHbIM OTHOLLUEHNAM B chepe 40roBOPOB COOTBETCTBYIOLLNN
3KOHOMUNYECKUN 3PPEKT, TaKy YNOpPALOHEHHOCTb, KOTOpasa Co3faeT NopsnoK u
SACHOCTb KakK B MPaBOBOM peryanpoBaHnn 4OroBOPHO-MPaBOBbIX OTHOLWEHWI, TaK N B
NCMONb30BaHUN Ha TEOPETUYECKOM U MPAKTUYECKOM YPOBHE MOJIOXKEHNN O
[OroBopax.

3. CywecTBylowas Ha CerogHAWHNN AeHb Pa3HOPOAHOCTb BUAOB rparKgaHCKMX
[OrOBOPOB ABMSAETCA C/IeACTBMEM Kak 06LeCTBEHHbIX OTHOLIEHNI, B MpoLiecce
Pa3BUTUA KOTOPbIX CHOOPMUPOBAINCL TaKMe BUAbI LOFOBOPOB, Tak U Hay4HbIX
pa3paboTok B 3TON Chepe.
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