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BBepneHue

AKTYaNlbHOCTb TeMbl uccrienoBaHus. NMpobaembl LOroBOPHOIro peryanpoBaHus
OTHOLUEHUN ABAAIOTCA TEMOWN NCCNeLOBaHNIA, HA4YNHAA C AOPEBOJIIOLMOHHOIO Nnepnoaa
pPa3BUTUA rPa>KgaHCKOro 3aKoHoAaTeNbCTBa. /INTesNbHbIN NepnoL BpeEMEHN B HalleM
rocyfapcTBe A0roBOP 3aHMMaJl HE3HAYUTENbHYIO HULLY B XO3ANCTBEHHbIX CBA3SAX
CybbekToB, 4TO 6bI10 00YCNOBAEHO OTCYTCTBMEM YAaCTHOIr0O NpeanpuHUMaTenbCTBa,
4aCTHOM COBCTBEHHOCTU N FOCYAAPCTBEHHO-MJIAHOBLIM peryampoBaHNEM 3KOHOMUKMN.
MNepexon Ha NyTb Pa3BUTUSA PbIHOYHbLIX OTHOLLUEHWI, onpeaenns HeobxoAMMOCTb He
TOJIbKO NMPUHATME HOBOro pakaaHckoro Kogekcall] (panee - 'K P®), ocHoBaHMEM
KOTOPOro CcTasau NMpUHUMUNManbLHO HOBblE, OTHOCUTEIbHO COBETCKOIro nepuoaa
MOJIOXKEHUSA LOrOBOPHOIN0 PEryimpoBaHns, HO U cucTeMaTmU3aunn, Knaccmpukaumm
00roBopoB, CBOMCTBEHHbIX PbIHOYHBIM OTHOLLEHUAM.

BTopas 4acTtb 'K PD[2] 3an0XWNa pyHOAMEHT A9 MPaBOBOro peryanpoBaHus
DOroBOPHbLIX OTHOLWEHUA HAa HOBOM CUCTEMHOM YPOBHE, U onpeaesini Havyasio HOBOro
3Tana Hay4HbIX nccnenoBaHum B 061acT rpa>KgaHCKoOro AoroBopHOro rnpasa,
HarnpaBJ/IeHHbIX Ha MOAepHM3aLNI0 OTeYeCTBEHHOr0 3aKoHo4aTes/IbCTBa Kak B 3TON, Tak
N B ApYrux cpepax.

MpoBo3rnalleHne npruHUnna ceoboabl AOroBopa, a TakXXe pa3BuTMe 06 EeCcTBEHHbIX
OTHOLUEHWIA, oNpeaes NN NosiBJIEHNE HOBbIX, HEMOUMEHOBAHHbIX B FPa>AaHCKOM
3aKOHOAATEeNIbCTBE AOr0OBOPHbIX KOHCTPYKLUNIA. KpoMe 3TOoro, pasButTne MexxayHapoaHbixX
CBA3€eN, TPaHCrpaHUYHble NpeanpuHUMaTEsbCKUE OTHOLIEHNUS, onpeaenan
HeobX0AMMOCTb COBEPLUEHCTBOBAHWS NMPAaBOBOrO PEryMpoBaHUS B POCCUNCKOM
3aKOHOATeNIbCTBE A0rOBOPHON cepbl C LUESbio 3allMTbl OTEHYECTBEHHbIX
npegnpuHUMaTenen.

CerofiHa NosoXKeHns No LesioMy psay AOrOBOPOB HE BCerga CKAaAblBaloTCsA B YETKYHO U
nocsefoBaTeNIbHYO CUCTEMY perynmpoBaHus. Mpobrnemon SBnseTcs n ToT PakT, Y4TO
NpaBOBOE PerysiMpoBaHNe MHOIMMX KJlaCcCUYEeCKMX AOFOBOPOB HE YYMTbIBAET UX
cneundgukn, CBONCTBEHHOW AAaHHbIM KOHCTPYKLUNAM, 06yC/IOB/IEHHON CYyOBbEKTHBIM
COCTaBOM.



Bce BbllLIen3n10)XeHHOEe NOATBEPXKAAET NPAaKTUYECKYO aKTyaJIbHOCTb NCCI€A0BaHMSA
npobnembl KNacCnrKaumm OroBOPOB M aHaIM3a NPaBOBOro peryanpoBaHuns
AOrOBOPHbIX OTHOLLUEHU NCXOOSA U3 BUOOB OOMOBOPHbLIX KOHCTPYKUMA. HeobxoamMocCTb
3TOro nccaenoBaHMsa NPOANKTOBAHA HEPELLEHHOCTbLIO MPobaemMbl cMCTEMaTM3aLUN
[OroBOpPOB B COOTBETCTBUN C COBPEMEHHbBIM YPOBHEM Pa3BUTUSA XO39NCTBEHHOIO
obopoTa n MeToao0I0rM4eCcKmX NoAxXo00B COBEPLLUEHCTBOBAHWSA 3aKOHOAATENbLCTBA B
norosopHomn cgepe.

AKTYaNlbHOCTb T€Mbl UCCNIEA0BAaHNA C TEOPETUYECKON TOYKM 3peHns obyCcnoBneHa TemM,
4TO 60/IbLUNHCTBO COBPEMEHHbIX NCCeA0BaHUI 4Or0BOpa, B YAaCTHOCTU B
X03AMCTBEHHOM 060pOTE, pacCMaTPUBAIOT 3TO NPaABOBOE CPEACTBO NUCKJIIOYNTENBHO C
NO3ULWA LMBUINCTUKN, HE 3aTparmeas, 0gHaKo, BONPOC €ro B3aMMOCBSA3M C CUCTEMOW
rocynapCTBEHHOMO peryampoBaHnsa NnpeanpuHMMaTebCKMX OTHOLLIEHW, BCEM CUCTEMOWN
OpraHM3aLMOHHO-NPaBOBbLIX CPeACTB, KOTOPbIMU NPeACcTaB/I€Hbl MEXaHN3M
peryanpoBaHuns chepbl 9KOHOMUKM U NpeanpuHMMaTeNbCTBa.

NccnepnoBaHMIO MOHATUSA, CYLLHOCTU AOMOBOPOB B rPaXXAaHCKOM MNpase MocBsLaam CBou
nccnenoBaHnA BUAHbIE NMpeacTaBUTesNN rpa)K4aHCKO-MPaBOBON HayKM Kak
DOPEeBOJIIOLUMOHHOIO, TakK U COBEeTCKOro nepuoa. Cpegn HUX MOXXHO oTMeTUTbL M.U.
bparuHckoro, B.B. ButpaHnckoro, J1.b. N'anbnepuHy, A. 'eHknHa, B.B. Jlyua, N.H.
OBYMHHUKOBA, [.®. LLeplieHeBuYa, 1 MHOrux apyrux. Otoasas AOJIXKHOe NpoBefeHHbIM
nccnenoBaHMAaM, OTMETUM, YTO MHOrme NpobsieMbl, Kak TeEOpUKn, Tak U NPaKTUKK
OCTalOTCA He peLlleHHbIMUY, 4TOo TpebyeT fanbHenwen pa3paboTkn 4aHHON TEMBbI.

Llenbto paboThbl sBNSETCA aHa/M3a NOHATUSA, CYLLHOCTN 4OrOBOPOB, BMAOB AOrOBOPOB B
rpa>xgaHCKOM npaBe 1 npobnemM nx Knaccupukaumu.

Ona peannzauum 3Ton Lenu 6bin NOCTaBsEHbl criegyollme 3aaadn:

— PACCMOTPETb MOHATUE U CYLLIHOCTb JOrOBOPa KaK MHCTUTYTa rpa*k1aHCKOro npasa;
— paccMoTpeTb 0cobeHHOCTUN 1 NpobsieMbl KNaccurKaLnum 4OroBOPOB;

— onpenennTb BUAbl 4OrOBOPOB;

— MPOBECTWN aHa/IN3 OCHOBHbIX BUA0B A0OrOBOPOB

Ob6BbeKTOM nccnenoBaHnsa SBNATCS 0bLLEeCTBEHHbIE OTHOLIEHUS B cdhepe AOroBOPHOIro
perynmpoBaHuns, CMCTemMa AOroBOPOB B rpa>kiaHCKOM 3aKOHOAATeNbCTBE.



MpeaMeT nccnenoBaHUs - JOKTPUHAJbHbIE B3rNsabl Y4eHbIX O MOHATUN U CYLLIHOCTHN
rpa>4aHCKO-MNPaBOBLIX AOMOBOPOB, X KJaCcCUUKaLMN, @ TakXXe HOPMbl AEeNCTBYOLLEro
3aKOHOOATeNbCTBA, PErYMpPYHOLLME OTHOLWIEHMS B UccenyemMon cepe.

MeTononormyeckass o0CHoBa UccaieoBaHNA OCHOBbIBAeTCSA Ha CUCTEMHOM MNoaxoae,
KOTOPbI NPOSABAAETCSA B UCMOJIb30BAHUN Pa3/INYHbIX METOLO0B MO3HAHMSA B 3aBUCMMOCTH
OT KOHKPETHbIX aCMeKToB nccnenoBaHuns. ICTOpMKO-NpaBoBOM METO4 UCMOb3yeTCs Npw
N3y4YeHUn Pa3BUTUS IOPUONYECKON MbICIN OTHOCUTEJIbHO NPAaBOBON NPUPOAbLI U
KBa/IMPUKALNOHHbBIX MPN3HAKOB rpakaAaHCKNX AoroBopoB. CpaBHUTENLHO-MPaBOBOW
MeToJ NCMNOoJb30BaH AJ18 UccaenoBaHna OroBOPHOIro 3aKkoHogaTeNbCcTBa PO 1
MeXXOyHapo4HO-NPaBOBbIX akTOB. Mpn aHaNn3e COBPEMEHHOI0 COCTOSHUS
3aKOHOZaTesNIbHbIX MOJSIOXXEHUW, HanpaB/IeHHbIX HA HOPMUpPOBaHWE A0roBOPOB
ncnonb3yeTtcs opMasibHO-topnanyeckmin metod. C NOMOLLbIO CUCTEMHO-CTPYKTYPHOrO
MeTo[a No3HAHUSA BblAeNIeHbl CYLLHOCTHbIE 3/1IeMeHTbl 0rOBOPHOM KOHCTPYKLIMN,
OoCyLLLeCTBJIeHa No3TanHaa Knaccupukaumsa 4orosopos. MeTon KOMMNJIEKCHONO aHaM3a
NO3BOMINA ONpenennTb hakTUYeCcKoe coep)KaHne U OCHOBHbIE TEHAEHLU NN Pa3BUTUSA
OTHOLLUEHWIN, KOTopble NpnobpeTatoT AOroBOpPHbIE POPMbI, @ TaKXKe SKOHOMUYECKME U
npaBoBble PaKTopPbl, BANAKOLLNE HA CTAHOBJIEHUE N PAa3BUTME IOPUANYECKON
KOHCTPYKLWUM Oorosopa.

TeopeTnyeckas 0OCHOBa ANCCEPTALIMOHHOIO nccnenoBaHus. PaspaboTka TeMmbl
notpeboBasia obpalleHna K Tpyaam npeactaBuTeNen LMBUINCTUYECKON HayKu, obLiein
Teopwuun npasa, TPYAOBOro U aAMUHNCTPATUBHOIO NpaBga.

TeopeTnyecknn pyHaaMeHT NCCenoBaHNs COCTaBuUAM Tpyabl cnegyrowmx y4énoix: C.C.
Anekceesa, E.A. batnepa, M.N. bparnHckoro, H.H. BeaeHunHa, B.B. ButpaHckoro, b.1.
3asuposa, M.H. UnmowwnHon, O.C. Nodppe, T. B. KawaHnHoun, A.[l. Kopeukoro, O.A.
Kpacas4ukoBa, JI1.A. JlyHua, A. M. JlywHnkosa, M.B. JlywuHunkoson, [.U. Menepa, N.b.
Hosuukoro, B. A. OnreHsunxta, [.B. Oropogosa, B.A. lNuc4unkosa, U.A. Nokposckoro, 0.
B. PomaHua, J1.A. PyoHeBon, A.W. CasenbeBa, O.H. Cagunkosa, A. I. Cepreesa, A.A.
CumMmonuHa, A.A. Cobyaka, J1.C. Tans, A.H. TaHarn, P. O. XandguHon, M.KO. Yenbiwesa, I.O.
LLlepweHeBuYya v gp.

HopMaTMBHO-NPaBOBYO U SMMNNPUYECKYIO OCHOBY UCC/Ief0BaHNA COCTaBUIN
KoHCTUTYLMA PO; MmexayHapoLHO-NpaBoBble akTbl; K PO; nHbie ®epepasibHble 3aKOHbI
P® 1 noa3akoHHbIe akTbl. 119 060CHOBaHNS TeopeTUYeCKNX BbIBOOOB MCMOJIb30BaINCh
MaTepuabl NMPaBONMPUMEHNTESIbHOW NPAaKTUKMU.



nasa 1. NpaBoBaA XxapaKTepucTUKa Aorosopa Kak
MHCTUTYTa rpa>kaaHCKoro npasa, ux Knaccudpumxkauums

1.1 NoHATHe [ OoroBopa Kak MHCTUTYTa rpa>kaaHCKoro
npasa

B nepnop pacuBeTa PMMCKoOro npaBa CTaHOBMUACb BCe Bonee ACHOM y30CTb OBY4/IEHHON
hopMy bl OCHOBAHUN BO3HMKHOBEHMNSA 0053aTeNbCTB, U COOTBETCTBEHHO KOCTUHMAHOM, a
BCsieq 3a HUM NaeMm 6bina BbiCKa3aHa naes o HeobxoaAMMoCTun, Mo KpanHen mepe, eule
OBYX rpynn OCHOBAHWN: KBa3n-AENNKTOB U KBa3u-40roBopos. O4HaKO U NMpu 3TUX
YCNIOBUAX, KOF[a y>XKe onpeaenniocb YeTblpeXUYJIEHHOE AeslIeHne rpaKAaHCKNX
065a3aTenbCTB, 4OrOBOP NMPOAO/IKAJ UrPaTh MaBEHCTBYHOLWLYIO POJib B UX CUCTEME.

B nuTepaType oTMevaeTCs, 4TO SlIerajibHOro onpeaeneHns orosopa B Npa>kgaHCKOM
Konekce 1964 rona He 6bI1s10, U, COOTBETCTBEHHO, AENCTBYOLWMI 'pakgaHCcKkmn Koaekc
BBEJ/1 TaKoe NoHATne Bnepsble. Takxxe lNMoapasnen 2 Kogekca BBeAeH BNepBble.
BeBeneHne HOBbIX HOPM 0BYyCNOB/IEHO TEM, YTO AOFOBOP SABMAETCSH B HbIHELWHNX YC/I0BUSX
PbIHOYHOWN SKOHOMWUKWN OCHOBHbIM HOPUANYECKUM (PaKTOM, N3 KOTOPOro BO3HUKAIOT
ob6sa3aTenbCTBEHHbIE MPABOOTHOLLUEHUNS.

OaHako He BCSAKOe cornalleHune camo no cebe cocTtaBnseT [OroBop, - TAKOBbIM
NPU3HAETCH N1LWb COrnalleHne, BbiTeKalLee N3 HaMepeHns y4aCTHUKOB MOpoanTb Te
WM UHblEe FPakKAaHCKO-MpaBoBble NoCNenCcTBUSA. [T03TOMY MOXXHO CcAenaTb BbIBO O TOM,
4YTO BCSAKUIN [OrOBOP MOXKET ObITb MPU3HAH COrlallleHNEeM, HO HE BCSIKOEe CorJialleHune
MO>XeT 6blTb NPN3HAHO AOrOBOPOM.

Moo TepmMuHOM "[oroBop" NOHMMAIOT TakKXXe rpa)kfaHCKoe NpaBoOOTHOLLEHNe,
BO3HUKLUEe N3 Jorosopa, N AOKYMEHT, B KOTOPOM M3JI0XKEHO cofep)KaHne 00rosopa,
3aKJIIDYEHHOr o B MMCbMeHHOW popMe. B rpaxgaHCKOM NpaBe CyLecTBYIOT
onpeneneHHble yCNoBUS, Ha KOTOPbIX A0/XKHbI 6a3npoBaTbCs CTOPOHLI MPU 3aKIIOYEHNN
norosopa. K Takmm ycnoBusaM OTHOCUTCS, npexae Bcero, ceobona gorosopa. lymato,
4TO HEOBXOAMMO AaTb OLLEHOYHYIO XapaKTEePUCTUKY OaHHOMY MPUHUMNMY, MOCKOJIbKY OH
ABNSETCA "KaMHEeM HOBOIro 31aHNS POCCUNCKOro rpa>kgaHCKoro rnpaea", 3aKpenJieHHOoro
B KayecTBe obuwero npuHuuna B cT.1 'K P®, a B Ka4yecTBe cneunanbHoro - B €T.421 MK
P®. ng NOHUMaHNA CYLLHOCTMN AOrOBOPHOIo npaBa HeobXxoaMMo BbiAENNTb 3TY CTaTblO,



KOTOPYIO 51 MpeanovynTalro Ha3BaTb OAHOW U3 KJ0OYEBbIX B rnase "MoHATUSA U yCNoBUSA
norosopa". MHe KaXkeTcCs, 4TO HeCcNy4YaHO 3aKoHo4aTe b MOCTaBuU AaHHYIO HOPMY
Cpa3y nocne onpeneneHns noHATNSa aorosopa. MimeHHo "CBoboaa aorosopa - ABnseTcs
OCHOBOTMOJIaraoLwWmMM ycaoBUEM 3aKto4eHNsa gorosopal3l.

HecMoTpsi Ha OTCYTCTBME HOPMATUBHO-3aKpenaeHHoON AednHNLNM NOHSATUS cBoboabl
JIOroBOpa, B Hay4YHOW cpejie CyLecTBYeT eAuHbIN Noaxo K onpefeneHns YKa3aHHoro
npuHUMNa.

Ncxons v3 BbllleyKa3aHHOro, B LLeJSIOM aBTOPbl NPUAEPXUBAOTCSA MO3ULUKN, COrJTacHO
kKoTopon ceobona AOroBopa ABAAETCS OAHMM U3 F1IaBHbIX NPUHLMMOB FrPaXA4aHCKOro
rnpaBa, a Tak>XXe AenatoT akKUeHT Ha TOM, YTO CyLEeCTBO AAaHHOMo NpuHLUMNa NposiBnseTcs
B BO3MOX>XHOCTW BblOpaTb KOHTPAreHTa, a Tak)XXe CaMoCTOATEIbHOCTU BbibOpa yC/1oBui
3aKJilo4aeMoro gorosopa. Takmm obpasom, ABASACL NPUHLMMOM nNpaBa, cBobona
A0roBopa BbICTYNaeT «B KayecTBe CBOeoOpa3HOM HecyLen KOHCTPYKLUMKN, Ha KOTOPOM
MOKOATCSA U peann3yroTcs He TOJIbKO ero HOPMbl, UHCTUTYTbI UK OTpacin, HO N BCA ero
cucTteMa»[4], ABNsSeTCa 0AHUM N3 Ba>KHbIX MICTOYHNKOB FPpa>K4aHCKOro npaBa B LIESIOM U
BEKTOPOM pa3BUTUA 3aKOHOO4ATENbCTBA.

HeobxoanmMo oTMeTUTb, 4TO cBOOGOAa AOroBopa Mo CBOEen npupoae He abcostoTHa n
MOXeT BbITb orpaHmnyeHa. Tak B n. 1 cT. 422 'K PO yka3aHo, 4TO LOrOBOP A0JIKEH
COOTBETCTBOBATb 06A3aTeNbHbIM A1 CTOPOH MpaBuiaM, YCTaHOBJIEHHbIM 3aKOHOM U
WHbIMW NPaBOBbIMN aKTaMu (MMNepaTUBHLIM HOPMaM), AENCTBYIOLWNM B MOMEHT ero
3aklo4eHns. B Hay4yHOW LOKTpUHE BblAeNAT HECKO/IbKO 3J1eMEHTOB CBOOOAbI
norosopa. B yactHocTn, cpeaun HMX Hanbosnee BaXXHbIMU NpencTasBnATCca ceobona
BCTYNJIEHMSA B OrOBOPHbIE OTHOLWEHUS 1 cBoboaa B onpeneneHnn coaep xaHus
porosopal5]. B cBA3M € 3TUM, BONPOC OrpaHUYeHMA YKa3aHHbIX 3J1leMeHTOoB cBobo bl
[0roBopa TakxXe SABIIeTCA aKTyasIbHbIM.

Mo obwemy npaBuiy, He AONYCKaeTCa NPUHYXXAEHME K 3aK/to4YeHnto gorosopa. OgHako
B 'K PO yka3aHo, 4TO faHHOe NpaBu/o AEeNCTBYET 3a UCK/IIYEHNEM C/ly4aeB, Korga
0653aHHOCTb 3aK/I0YNTb AOFOBOP NpenycMoTpeHa HacToAWMM Koaekcom, 3aKOHOM nau
006poBOILHO NMPUHATBLIM 06A3aTenbCTBOM (a63. 2 N. 1 cT. 421 TK PO). O4HUM U3 APKUX
npuMepoB orpaHnyeHns B ceoboae Bbibopa KOHTpareHTa ABAseTCa Ny6AnYHbIA A0r0BOP.

TepMuH goroeop ynotpebnseTcs B rpa>x4aHCKOM MpaBe B Pa3/INYHbIX 3HAYEHUAX:

* KakK OCHOBaHMe BO3HUKHOBEHUA MPaBOOTHOLLUEHNA (,EI,OFOBOp - coenka);



* KakK CaMO NpaBOOTHOLLEHNE, BO3HUKLLEE U3 3TOro OCHOBaHMSA (OOroBop -
NnPaBoOOTHOLLUEHUE);

* KaK (hopMa CyLLeCcTBOBAHWS NPABOOTHOLIEHNS (A0roBOP - AOKYMEHT).

[(pa>X4aHCKO - NpaBOBble O0rOBOPLI MOPOXKAAKT, UBMEHAKT UK NpeKkpallatoT
COOTBETCTBYyHOLWME NMYyLLECTBEHHbIE MPAaBOOTHOLWIEHUA[6L].

Kak n nobble caenkun, oHn obnagaoT cneunmnyecknMmm oCobeHHOCTAMM:
* egunHoe BonensbABaeHne aByx nnm 6onee nuy, BoiparkatLiee nx obuLyto BoOIO;
» ceobona gorosopa.

Ipyrnmm cnoBaMmu, 4OroBop sIBASIETCS NpaBo NOpoXKAalowWwmM akToM, C MOMOLLbIO
KOTOPOro CTOPOHbI CaMn yCcTaHaBAMBalT ansa cebs npaea n ob6s3aHHOCTU. FocyaapcTBO
obecrneymBaeT AOroBOpP MepamMu rocyapCcTBEHHOro NMpuHyXxaeHus. Mo3TomMy A0orosop
cnpaBen/IMBO CYMTAETCS 3aKOHOM A1t ABOUX[7].

OCHOBHOE Ha3HaYeHne OOoroBopa CBOAUTCS K PEryaMpoBaHMI0 B paMKaX 3aKoHa
noBeneHus Noaen NyTem yKasaHus Ha npefesbl UX BO3MOXHOMO U [OJ/IXKHOIO
noBeneHus, a TakXXe Ha NoCNeACTBUS HapyLLUEHUA COOTBETCTBYOLWMNX TpeboBaHMA.
Perynupytowias posib Jorosopa c6/mxaeT ero ¢ 3aKOHOM U HOPMATUBHBLIMU aKTaMW.

MposaBneHne ceBoboabl 4OroBopa B KOHKPETHOM OOrOBOPHOW NMPakKTUKe nMmeeT anda cdepsbl
rpakgaHckoro obopoTa psaa BeCbMa BaXKHbIX acneKTOoB[8]:

1. Y4aCTHUKKM rpa>KgaHCKUX MpPaBOOTHOLWEHWN cBOBOAHBLI B 3aKNt04eHUN gorosopa. OHK
He MOryT ObiTb MPUHY>XXOEHbI K 3aKJIIOYEHNIO A0FOBOPA, UCK/0Yasa Ciyvaun, Korga
0653aHHOCTb TaKOoro 3ak/lo4YeHns npeaycmMoTpeHa Mpa)K4aHCKMM KOAEKCOM, 3aKOHOM
nnn obpoBoSILHO NPUHATBLIM 0b653aTenbcTBoM (N.1 cT.421 TK P®). CneposaTesbHO,
rpa>kgaHe u opnagnyeckmne nnua cBoboaHbI 3aK0YaTb UK HE 3aKlo4aTb AOr0BOp, a
Tak>Xe B BblIbope KOHTpareHTa no AoroBopy. BTopon cnyvain, T.e. NOHY)XAeHne K
3aKJI04EeHUI0 A0roBopa, MOXXHO pacCMOTpPeTb Ha caefytouem npumepe: 3aKoOHOM 0
nocTaBKax npegycMmoTpeHa obsa3aTesIbHOCTb AJ19 NOCTaBLWMKOB, o61agatoLwmx
MOHOMOJINEN Ha NPOU3BOACTBO OTAENbHbIX BUAOB NPOAYKLNM, K 3aKJIIOYEHNIO AOrOBOPOB
Ha NOCTaBKYy NMPOAYKUMW AN dhefepasbHbiX rOCYyAapCTBEHHbIX HYX .

2. YH4aCTHUKMN rpa>KgaHCKNUX NPaBOOTHOLWEHUIA MOFYT 3aKJIto4aTb HE TOJ/IbKO OOrOBOPHbI,
npenycMOTpPEeHHbIE 3aKOHaMM NN NHBIMU HOPMATUBHBLIMU aKTaMW, HO N MHbIE J,OrOBOPHbI,
He NpoTMBOpEeYaLLne nUM.



3. CTOpOHbI AoroBopa MOryT KOHCTPYUpOBaTb CBOM B3aMOOTHOLLUEHUS U3 JIEMEHTOB
HEeCKOJIbKUX pa3/In4yHbIX OOr0OBOPOB, CO3[4aBas TakK Ha3blBAeMbI CMeLlaHHbIN gorosop. B
TaKOM CJlydae K UX OTHOLWEeHMAM byayT NpUMEHATbCA B COOTBETCTBYIOLNX YaCTAX
rnpaBwu/ia 0 TeX AOroBopax, 3JIEMEHTbl KOTOPbIX NCMNOJ/Ib30BaHbl CTOPOHAMWN, €C/IN NHOE He
BblTEKAET U3 CyLlecTBa CMeLWwaHHOro 4orosopa namn corsalleHnsa CTOPOoH O TOM, Kakue
HOPMbI NoAseXXaT NPUMEHEHUIO K nX gorosopy (N.3 cT.421 K PO).

4. CTopoHbl goroBopa csob6oaHbl B onpeaesieHnn yCaoBUM ero cogepxaHns, NCKt4yas
cnyyaun, Korga Te WM UHble YCI0BMS A0roBopa NpsiMo NpeanncbiBaloTCA 3aKOHOM U
WHbIM NPABOBbLIM aKTOM.

5. B cootBeTCcTBUMN C N.4 cT.421 'K CTOpPOHLI AoroBopa cBoO0AHbLI YCTAaHOBUTbL A4
peryampoBaHnUs CBOMX B3aMMOOTHOLUEHUI NpaBuia, OTANYaloLWmMecs oT Tex, KoTopble
rnpenycMoTpeHbl ANCNO3NTUBHBIMU HOPMaMu Npasa, a, cJliegosBaTesibHO, onpenesnnTb
CBOM NpaBa 1 06513aHHOCTM.

Taknm 06pa30M, MOXHO CcAeslaTb BbiIBOA O TOM, 4TO naed aBToOHOMUW BOJIN,
BOrJioeHHaa B Kogekce, 3aBUCNT OT CaMOro Cy6'beKTa npasa. IMeHHO cesobopa
0OroBOpa NeEXNT B OCHOBE orpeaesieHnd CtTopoHaM CBOUX MpaB n obs3aHHOCTEN,
Bblpa>XalOLWNXCA B coaep>XaHnm Aoroeopa.

3aKoHOOaTe b NpeayCcMoTpest OTBETCTBEHHOCTb CTOPOH 3a OTKa3 OT 3aKJ1l04YeHuns
OCHOBHOro gorosopa. B cootBeTctBUM € N. 5 CT. 429 TK PO TpeboBaHMA 0 3aKJHOYEHUN
OCHOBHOIO A0OroBopa HanpasJATCA B Te4eHMe LWeCTN MecsaLeB Mo UCTEYEeHMI0 CPoKa
0643aHHOCTN 3aKJIK0YNTb OCHOBHOW AOrOBOpP B CyAd. B cnyyvae BO3HUKHOBEHUS
pa3HOrjacmm CTOPOH OTHOCUTESIbHO YC/I0OBMW OCHOBHOIO AOroBOpa Takme yCcsi0Bus
onpenensaTca B COOTBETCTBUM C peLleHneM cyaa.

OTKa3aBLWas CTOPOHa TakXe A0JIKHA BO3MEeCTUTb APYron CTOpoHe ybbITKM.

B Ka4ecTBe KOHKPETHOro npMMepa HacTynJieHNss OTBETCTBEHHOCTU MOXXHO MPUBECTU
AnenngunoHHoe onpepesnieHne MockKoBCKOro roponckoro cyga ot 10.02.2017 no pgeny Ne
33-5244/201722: cornacHo obcToATeNbCTBAM, «MCTeEL YKa3as, 4To Mexxay CTOpOHaMu
Obln1 3aKIl0YEH NpeaBapuTesbHbIN OrOBOP KYNJM-NPOoAa)Ku KBapTUPbI, BOMPEKN
yCNOBUAM NOAMUCAHHOI0 MexXay CTOpoOHaMu nNpegBapuTesibHOro A4oroBopa 4orosop 6bis
MOAMUCAH C HapyLleHNeM YCTaHOBJIEHHOIr 0 Cpoka» (TpeboBaHMe 0 BO3MeLLeHNN YObITKOB
N KOMMeHcaumMm MmopasibHOro Bpeaa 4acTUYHO yO0BJIeTBOPEHO)[9].

OThenbHO CTOUT OTMETUTb, 4TO 065a3aTeNnbLCTBa, npeaycMoTpeHHbIE NMpeaBapUTESIbHbIM
OOroBOpOM, NnpekpawwakoTCd, ecJin 40 OKOHYaHNA CPOKa, B KOTOprI7I CTOPOHbI OO0JIKHBbI



3aKJ/II04NTb OCHOBHOW A0OroBOp, OH He byaeT 3akstoyeH nmbo ogHa U3 CTOPOH He
HanpaBUT OPYron CTOPOHE NpensloXXeHmne 3akal4nTb 3TOT Aorosop (M. 6 cT. 429 'K PO).
Hanpumep, cornacHo AnennsaunoHHomy onpepnenerHmne CaHkT-lNMeTepbyprckoro
ropoackoro cyga ot 20.12.2016 Ne 33-25908/2016 no geny Ne 2-3586/2016[10]
(cornacHo obcToATENbLCTBAM «MOKYMaTeNb YIaTUA NpoaaBLy AEHEXHble cpeacTBa B
pa3mMepe NOJIHOW CTOMMOCTU XKWUJI0r0 NOMELLEHNS, KOTOPOE NOKYynaTesto He nepefaHo,
OCHOBHOW OOroBOp Kynan-npoAa>kn He 3akato4YeH»; TpeboBaHne 0 B3bICKAHNN OEHEXHbIX
CpencTs, NOJIyYeHHbIX MO NpenBapuTesIbHOMY AOMOBOPY KyMnau-npona)ku, wrpada,
cynebHbIX pacxonoB yOOB/ETBOPEHO YaCTUYHO) «Cy npuwen K o060CHOBaHHOMY BbIBOAY,
YTO B COOTBETCTBUMN C NOJIOXKEHUAMU Y. 6 CT. 429 TK PD oba3aTenbCcTBa,
npenycMoTpeHHble 40rosopoM oT 24.04.2012, aBnA0TCA NpekpaLleHHbIMIY, a K
OTHOLLUEHUAM CTOPOH noaJsiexxaT NPpUMeHEeHWo Npasunsia O HEOCHOBATEJ/IbHOM
oboraweHun. OTBeTYNK 06593aH BO3BPaTUTbL UCTLY HEOBDOCHOBAHHO yOEP)XUBAEMYIO
CYMMY>».,

Buabl poropopoB. OcobeHHOCTU U Npodbnembl
KJlaccudpumKauum Aorosopos no npasy P®

MO>KHO BblAENUTb CAeaytolle pacnpocTpaHeHHble KNacCugpuKaunm rpaxkaaHcko -
NMpPaBOBbIX AOrOBOPOB[11]:

1) Mo ceoen lpuanyeckon npupoae A0roBopbl MOryT ObITb KOHCEHCYaNbHbIMU U
peanbHbIMU[12].

KoHCeHCyasibHbIMU SABASOTCA OOrOBOPbLI, B KOTOPbLIX NpaBa M 0693aHHOCTM CTOPOH
BO3HMKAlOT Cpa3y Nocsie 4OCTUXXEHNSA CTOPOHaMK corfalleHmns (KoHceHcyca) 0b
yCTaHOBJIEHUN NpaB 1 06s13aHHOCTEN (HanpuMmep, 4OroBOp Kynau - nNpoaaxku). [lorosop
CYNTaAEeTCs peasibHbIM, ecnin NpaBa U 0683aHHOCTN CTOPOH BO3HUKAIOT Mocse
NOCTVXKEHUSA cornalleHnsa n rnepenaymn sewm (HanpuMep, 4OroBop 3anma,
NOBEPUTESIbHOIr0 YrpaBJ/ieHNs UMYLLECTBOM, XPaHEeHUs, NepeBO3KW rpy30B).

2) Mo xapakKTepy OTHOLUEHUN MeXX Ay CTOPOHaMKN A0roBOPbl AeNATCSA Ha BO3ME3Hble U
6e3Bo3mMe3gHble. (cT.423 TK).

Bo3mMe34HOCTb AOroBopa 03HavyaeT, YTO MMYLLEeCTBEHHOMY MpPenoCTaB/eHNIO CO CTOPOHbI
KOHTpareHTa ucnosHswuwero o6a3aHHOCTb, COOTBETCTBYET BCTPEYHOE MMYLLIECTBEHHOE
npenocTaBsieHNe APYroro KoHTpareHTa. Hanbonee TUNMYHLIM Cly4YaeM TakKoro
npenocTaBs/ieHNA ABNAETCA NjaTa B BUAEe onpeaesieHHOro 4eHeXXHOro BO3MeLLeHuns



(moroBop apeHAabl, Kynam - npoga)kun). B coBpeMeHHbIX YC/I0BUAX NMogaBnstollas 4acTb
[0OroBOpPOB SIBNAETCS BO3Me3aHOoW[13].

Mpwn 3aknao4eHnn 6e3Bo3mMe3gHOro 4OroBopa oAgHa CTopoHa 06a3yeTca CoBepLWnTb NN
coBepLlaeT Kakoe - NMbo gencTeue B Nosib3y APYron, HE MoJslyyYas OT Hee AEeHEXHOro
BO3HaArpa>xAeHusa nam NHoro BCTPEYHOro npeaocTaBfaeHns (Hanpumep, No 4OroBopam
napeHusa nnm 6e3Bo3MesgHoro rnoJsib3oBaHus).

HekoTopble AOroBOpbl B CUY 3aKOHa MOryT ObiTb Kak 6e3B03Me34HbIMU, TaK 1
BO3Me3aHbIMU (3aeM, Nopy4YeHmne, XxpaHeHne). Hanpumep: no onpeaesieHnto 4orosopa
3aliMa OH sBngeTcs 6e3Bo3me3gHbIM. OgHako cT.809 MK gonyckaeT B3MMaHue C
3aeMLIMKa NPOLLEHTOB.

4) B 3aBMCUMOCTU OT TOr0, B YbMX MHTEPECAX OHM 3aKJ/II0YEHbI, JOrOBOPbI AENATCA Ha
JIOrOBOPbI B MHTEpecax CTOPOH M A0roBOPbl B UHTEpecax TpPeTbUx nul, T.e. Takue, B
KOTOPbIX CTOPOHbI YCTAHOBUAM, YTO OOJIKHUK 06513aH MPON3BECTUN UCMOJIHEHNE He
KpeauTopy, a TpeTbeMy JINLLY.

5) B 3aBUCMMOCTUM OT OCHOBaHUSA 3aKJIIO4YEHUSA O0rOBOPbLI AeNAT Ha cBoboAHbIE N
obsazaTenbHble. 3akao4eHne cBOOOAHbIX 3aBUCUT TOJIbKO OT YCMOTPEHUSA CTOPOH.
ObsA3aTesnibHble HOCAT BCeLeno obs3aTeNnbHbIN XapakTep 4 ogHoOW nam obenx cTopoH
norosopa. Hanpumep: 4encTBYOWMUM POCCUNCKNM 3aKOHOAATENIbCTBOM MpeayCcMoOTPEHO
obsA3aTenbHOE 3aKJ/Il0YEeHNE AOroBOpa CTPaxOBaHUA OT HECHACTHbIX C/ly4aeB npu
nepeBo3Kax NMacca>kupos.

6) Ha ocHOBE HanM4ns AN OTCYTCTBUA LOPUANYECKON CBA3M OIHOI0 AOroBOpa C APYruM
BblAEJISI0TCSH OCHOBHbIE (FNaBHbIE) U AOMNO/HUTENbHbIE 0Or0BOPLI. [JOMOAHMUTENbHbIE
JIOroBOPbI ABNAITCA IOPUANYECKUM NMPOAOJIKEHNEM OCHOBHbLIX U MO3TOMY pPa3AensioT Ux
topuandeckyto cyabby. CooTBETCTBEHHO, OCHOBHbIE JOrOBOPbI, HAMPOTUB, ABNAIOTCS
CaMOCTOATE/NbHLIMU U HE pa3aensioT PUANYECKYo Cyabby Kakux - TM60o MHbIX
JlOrOBOPOB.

CornacHo CtaTtbe 420. TK PO «00rosopoM npusHaeTcsa corjalleHne asyx namn
HECKOJIbKUX N1l 06 YCTaHOB/IEHUWN, N3MEHEHNN NN NPEKPALLEHNN FPa>KAaHCKMUX NpPaB U
oba3aHHOCTen». CnegyeT OTMETUTb, HTO OOrOBOPbLI AENATCA Ha: ABYCTOPOHHME U
MHOIMOCTOPOHHME, @ Tak>Xe 0AHOCTOPOHHNE.

IBYCTOPOHHWUIA U MHOFOCTOPOHHMWIA AOrOBOP YAacTOo 0OBbLEAMHSAIOT B e ANHYI0 FPYrny, Y4To
[OCTAaTO4YHO 060CHOBaHO. CMbIC/T 3aK/I04AETCS B TOM, YTO B JOrOBOPE NPUCYTCTBYIOT
nBe nnu 6osee CTOPOHbI N Y KaXKA0M U3 CTOPOH UMEKTCA KOpPecnoHAnpyoLuine apyr



Jpyra npasa 1 0653aHHOCTU, TO €CTb Ka)asa U3 CTOPOH BbICTYMNaeT, Kak U OOJIKHUK, U
KpeanTtop. Tako AoroBop ABNAETCA ABYCTOPOHHUM UJIN XKe MHOMTOCTOPOHHUM, C Y4eTOM
KOZIMYeCTBa CTOPOH. YTobbl HbIN10 MOHATHO NPUAEM NPUMEP, B AOFOBOPE KYMJIN-NPoaaku
NPUCYTCTBYET NpoJaBel, 1 NokKynaTesb, 3TO ABYCTOPOHHUIA, NI KaK YacTo ero
Ha3blBalOT ABYCTOPOHHE 06a3bIBalOWMNA. Tak)X€ MHOFOCTOPOHHUM SIBAISIETCS [Or0BOP
JIN3VHTa, KOTOPbIM 3a4aCTyl0 COCTOUT U3 TPexX CTOPOH: IM3UHIroadaTeNb,
JIN3UHronoJlyyaTesb U npaBoobnagaTesb - COBCTBEHHUK.

Ecnn rosopuTtb 06 0QHOCTOPOHHEM AOrOBOPE, TO YCJOBUSA O HAZIMYUN B HEM OBYX UM
Bbosiee CTOPOH coxpaHseTcsa. B gorosope npucyTCTBNE KAaK MUHUMYM OBYX CTOPOH
aBnseTca obs3aTesibHbIM, B MPOTUBHOM C/ly4ae, AorosapuBaTtbCsa ByaeT npocTo He C
kKem. OgHaKo Npu 3ToM, Yy 3TUX ABYX naun 6osiee CTOPOH NMpaBa eCTb TOJIbKO Yy OQHOW 13
HUX, @ 0693aHHOCTN Y APYron. DTN NpaBa U 006893aHHOCTN TaKXe ABAAITCS
KOPPECNOHANPYIOLWMMU, HO Y KpeauTopa eCTb TOJIbKO NpaBo TpeboBaTb, a Y AO/KHUKA
0683aHHOCTb UCNONHUTbL. BCTpeydHbIX NpaB n 0b6s3aHHOCTEN He cyllecTByeT. B KavyecTBe
npuMepa o4HOCTOPOHHEro 4OroBopa MOXKHO NPUBECTN - AOFOBOP AapeHus. 34ecb y
hapuTtensa eCTb TOJIbKO 00893aHHOCTbL NPefoCcTaBuUTb Aap, a 'y o4apsaeMoro ecTb Npaso
TpeboBaTb NpefocTaBseHVe emMy a NoLapeHHOro nMyulecTsa npas n ob6a3aHHOCTEN.

Ewe ogHa Knaccngpumkaumsa 4orosopos npeacrtasnseT coboto geneHne nx rno
coaepXXaHuto Ha:

* NMYLLLECTBEHHbIE;
* KOpNopaTuBHbIE (OpPraHn3aLNOHHbIE);
* CMewWaHHble (rmbpunaHble opmsbl)

NmylecTBeHHbIE 4OrOBOPbLI NpeanosiaraloT B CBOEN CyTU nepepadvy nmyuiecTtsa, anbo
KaKNX-TO MMYLLIECTBEHHbLIX MpaB, pe3ynbTaToB paboT, oka3zaHme ycnyr, 1mMbo nHbIX
ODEeNCTBUN, KOTOPbIe YAOBNETBOPAOT NOTPEOHOCTN 0AHOM U3 CTOPOH. Ecnn >xe gorosop
HOCUT y>Xe OpraHu3aunoHHbIN XapaKTep, TO Kak NpaBusio Takne OoroBopbl HanpasJeHbl
Ha yCTaHOBJIEHMe NpaB 1 0b6s3aHHOCTEN CyObEKTOB N0 OCyLWeCcTB/eHNO obLien
neatenbHOCTU. Hanpumep, ycTaHoBAEHME npaB 1 0bA3aHHOCTEN yypeauTenen
IOPNONYECKOro inta OTHOCUTENBLHO APYr APYry, a TakXXe CO34aHHOro MMu
opnanyeckoro nmuall4l].

CMellaHHble 00oroBopbl, TaKMX Ha PblHKE O0CTAaTO4YHO 6onbWNHCTBO. OHM npeacTtaBnAaroT
coboin KoMnaekcHoe peryamnpoeaHmne Kak MMyLleCTBeHHbIX, TaK N 3a4aCTYtO
OpraHmM3auynoHHbIX OoTHoweHun. Jlioboe MPaKTN4eCKN y‘-lpe,EI,VITGJ'IbeIVI OOoroBop MMEET B



CBOEM COCTaBe HOPMbI KacaloLLMecs MMyLLIECTBEHHbIX OTHOLWIEHUI cybbekTa. K npumepy,
MO>XEM B35iTb BbINAaTbl AVBUAEHAO0B, NOEB UV B3HOCOB, BbINMOJIHEHWNE UMYLLECTBEHHbIX
npaB unn obsisaHHoOCTen[15].

B KayecTBe OTAE/IbHOIO BMAa AOroBopa pacCMOTPUM NpeasBapuTesibHbi Aorosop. OH
AO0CTaTo4YHO cneynduyeH oaa poCCUNCKOro 3aKkoHoaTesibCTBa, MOTOMY YTO OH MO CBOEeK
CYTW He BNEeYEeT HUKAKUX MHbIX MPaBOBbIX NOCNEACTBMNIN, KpOMEe KaK 0653aHHOCTU K
3aKJIl04EHNIO0 OCHOBHOrO. Mo coaep)xaHuo NpeaBapuTeNbHbLIA OOr0OBOP BK/OYaeT B cebs
6e3yCc/NI0BHO BCe CyLWeCTBEHHbIE YC/I0BUSA, KOTOPbie MOryT ObiTb B NOCAEAYOLLEM
rnepenncaHbl Ha OCHOBHOM 0roBop. [aHHbLIN TEPMUH NpencTasaseT cobon cornawleHume
CTOPOH, KOTOpPOE NMPMMEHSAETCA B aMepPUKAHCKON CUCTeMe, UK TakK Ha3blBaeMbIin
reHepasibHbIN OroBOP, N3BECTHLIN FrEPMaHCKON NPaBOBON CUCTEME U MPUMEHSAEMbIN Ha
cerogHsAWHMM aeHb B EBpone[16]. 3ToT Aorosop obecnevynBaeT HaM 0O bEKTUBHYIO
BO3MOXXHOCTb 3aKJ/IIO4E€HNSA OOHOIM0 UM HECKOJIbKMX LOrOBOPOB Ha TeX Xe
CYLLEeCTBEHHbIX YCJ/IOBUAX, YKAa3aHHble B rNpeaBapuTesibHOM LOroBope.

Ecnu cTopoHa, 3aknio4mBLLaA A0rosop 406POBOSILHO, HE 3aKJ/Il04YaeT B NMocCaeayowemMm
OCHOBHOW [0OroBOp, TO KOHTPAreHT MOXET 3asBUTb B CyA, 3a MPUHYXOEHME K
NCNoJZIHEeHUO goroBopa. B naHHOM cny4ae Mbl CHOBa BCTpeYaeMcs C NpUMEPOM
0TX0XXOeHus oT obuwero npuHumna ceobonbl gorosopa. Ho B 3ToM cnyyae cnenyet
MMEeTb B BUAY, YTO BCe-TaKM BOMA 3aKJIIO4EHNS KOHTpPaKTa obenmn ctopoHamm bbina
Bblpa>KeHa B TOT MOMEHT, KOorga OHM NOAMUCbLIBANAN NpeaBapuTesbHbIN AOroBop. 34eCb
HeNb35 roBOpuUTb, 4TO cBoBOAa AOroBopa orpaHm4yeHa. CTOPOHbI NPOCTO B CUY
N3MEHEHMNSA TEeX NN NHbIX 0BCTOATENLCTB AENCTBUTENIBHO MOMYT CTOJIKHYTCSA C
HeobX0AMMOCTbIO U3MEHEHMNSA CYLLLECTBEHHbIX YCN0BUI NMb0O B MpuUHLKNE rnepecMoTpe
HeobXxoaAMMOCTU 3aKJ/IIOYEHNS TaKOr0 KOHTPaKTa. Takme BONpOoChbl MOXKHO PELUnNTb B
rneperoBopHoOM nopsake nmbo B cynebHoMm paccMoTpeHun.

NMoaBoas UTOMM BbllLeCKa3aHHOMY OTMETUM, YTO AOroBOp BbICTyrNMaeT O4HUM U3
Ba>KHENLLINX CpencTB UHONBMAYAJIbHOIO, MPABOBOr0 PeryanpoBaHNsa MMYLLECTBEHHbIX U
HEeMMYLLLECTBEHHbIX OTHOLIEHUI, Bnarogaps AOroBOPY COBEPLUEHCTBYETCA npouecc
pacnpeneneHns Nnpon3BoaCcTBEHHbIX MaTepuanbHbliX Biar, ycTaHaBIMBaeTCS
lopnanyeckas CBssb MeXXAy y4aCTHUKaMMU.

naBa 2. NpaBoBaa XapaKTepUCTUKa oTaesibHbIX
BUOOB



2.1 Ocob6eHHOCTM NYOIMYHBIX B,OroBOPOB B
rpa>kgaHcKoMm npase PO

My6ANYHBLIM NPU3HAETCA JOr0BOP, 3aKJ/IIOYEHHbBIN KOMMEPYECKON OpraHu3aumen n
yCTaHaBAMBaOLWMN ee 0693aHHOCTM MO NPOoAa’ke TOBApPOB, BbIMOJIHEHUIO paboT nnm
OKa3aHWIo yCNyr, KOTOpble KOMMepYeckKas opraHm3auns rno xapaktepy CBoewn
0eaTenbHOCTU O0J/IKHA OCYLLECTB/IATbL B OTHOLWEHUN KaXaoro, KTo K Hen obpaTtunTtcs, u
He BMpaBe KakK OKa3biBaTb NMpeanoyTeHne ogHOMY Auuy nepen aApyrum npu pelueHnm
BOMPOCa O 3akKJIl0YeHNM NyBANYHOro A0roBopa, Tak U 0TKa3biBaTbCA OT 3aKJIlOYEHUS
ny6an4yHOro gorosopa, eCcaim He AOKaXKeT, YTO He nMena BO3MOXXHOCTN NpenocTaBuUTb
notTpebunTento COOTBETCTBYOLLME ee AeATEeNbHOCTM TOBapbl, YCAYrn, BbIMOJHNTbL A4
Hero paboTbl (N. 1, 3 cT. 426 TK POD).

NMoHATMe NybanyHoOro AoroBopa Brnepsbie BBeAeHO CT. 426 NK-1994r. 3To cBA3aHO C
obuien TeHOeHUMEN COBPEMEHHOIO AOMOBOPHOIr0 NMpaBa, oTpaXkatoLwen YyCNoXXKHEHNE U
pa3Hoobpa3ne pbIHOYHbIX CBA3EN, ABAETCH paClUMpPEHNE Kpyra UCNOoJib3yeMblX
AOrOBOPHbIX OTHOLLUEHU N BKJIIOYEHNE B CUCTEMY 3aKOHOLATESIbHO perjiaMeHTUpyembix
00roBOPHbLIX OTHOLLEHWA HOBbIX TUMNOB OOrOBOPOB, @ TaK)XXe Hajes/leHne HEKOTOPbIX
KaTeropuin 4oroBopoB HOBbIMU BUAOBLIMU 0COBEHHOCTAMWU.[17] o cpaBHeHMIO ¢ MK
PCOCP 1964r., B KOTOpOM bblnin yperynupoBaHbl 19 gorosopos, 'K P® 1994r. naér
pernamMeHTaLuto y>xe 27 AOroBopoB, BBOASA B AOMOBOPHOE NMPaBo pA4 HOBbIX AOrOBOPOB
(mOroBOpbI PEHTLI, areHTUPOBAHNSA, OBEPUTESIbHOIO YMPaBAEHNA NMYLLLECTBOM,
KOMMEpPYECKOWN KoHLeCcCcumn, pnHaHCMpOBaHUSA Noa YCTYNKY AeHEeXHOoro TpeboBaHuA)[18].

YnoTtpebneHne TepMuHa «NyOANYHbIA» LO/IKHO CBUAETENbCTBOBATb O BOSHUKHOBEHUN
30ecb Ny6MYHO NPaBOBbIX OTHOLLUEHWUI, B KOTOPbIX XOTSA 6bl 0AHOW U3 CTOPOH SIBNAETCSA
nvuo nybanyHoro npasa.

M.WN. KynaruvH, xapakTepusysa OaHHbIA LOroBop, Nnucan: «B nocnenHee spemMsa 13 obuiero
[OroBOPHOIro NpaBa BblIAENATCA HOPMbI, KOTOPbIE peryampyoT 4OrOBOPHbIE OTHOLLEHUS
MeXAy NpoeCcCnoHasIbHbIMU KOMMepCcaHTaMn n notpebutensamm. 3akoHogaTe b
BbIHY>XAeH 6bls1, HaKoHeL, Npu3HaTh, 4TO obLee AOroOBOPHOE MPaBo He AaeT PAL0BOMY
rpa>kgaHWHy afekKBaTHbIX CPeACcTB 3aluuTbl MPOTUB KPYMHOW KOMMAaHUU U CEPBUCHOIO
npennpuaTusa, NPOU3BOAALLMX UN Peann3yloLnX ToBap UM YCIIYT Ha PbliHKeE.
HacTton4ymeasa 6opbba NporpecCuBHbIX CU NpUBesia K MPUHATUIO NPaKTUYEeCKN BO BCEX
3anafHbIX CTpaHax pafa 3akKoHOoLaTesIbHbIX aKTOB, HanpasBJieHHbIX Ha nNpefocTasBsieHne
noTpebntensamM AOMOJIHUTE IbHbLIX MaTepUaibHO-NPaBOBbLIX N NpoLecCcyasibHbIX rapaHTUn



OXPaHbl X NHTEpPECOB BO B3aMMMOOTHOLLUEHUAX C KOMMEpPCaHTaMM, a TakxXe K
BO3JI0XKEHUIO Ha MocsieaHNX onpeaesieHHbIXx 0ba3aHHOCTen»[19].

My6anYHbIM 9BNSETCA OOrOBOpP, 3aKJIIOYEHHbLIN KOMMEPYECKOW OpraHm3aumen u
yCTaHaBAMBalOLWMM ee 0693aHHOCTM NO NPoAa’ke TOBapPOB, BbIMOJIHEHUIO paboT,
OKa3aHUIO YyCNyr, KOTOpble Takas opraHM3aumns No xapakTepy CBOen OeATesIbHOCTU
OOJIKHA OCYLLECTB/IATb B OTHOLWEHUN KaXX4o0ro, KTo K Her obpaTtnTcsa (po3HMYHas
TOPros/as, NepeBo3Ka TPaHCMOPTOM 0bLero Nosb30BaHNs, YCIyru CBs3n,
3HeprocHab)xeHne, meamumHckoe obcnyxxnsaHue n 1.n.)[20].

CT.426 TK 06beaunHseT B cebe nATb HOPM:

1) 3aripewlaeT KOMMep‘-IeCKOI7I opraHmMsaunn npm Haanvdmm BO3MOX>XHOCTEWN OTKa3aTbCA OT
3aK/o4YeHnAa Oorosopa,

2) NCKJII0YAET BO3MOXXHOCTb OKa3blBaTb NpeanoYTeHNE NPU 3aKJII0YEHNX OOroBopa, 3a
NCKJTIOYEHMEM CJly4aeB NPSMOro yCTaHOBJ/IEHNSA 3aKOHOOATENbCTBOM;

3) npepocTasnsgeT noTpebuTento BO3MOXHOCTb B cyaebHoM nopagke oba3aThb
KOHTpareHTa 3ak/lo4nTb AOroBOp;

4) Nnpu3HaeT O0roBOpHbIE yCNoBUSA, NpoTuBopedalme CT. 426 MK PO, HUYTOXKHbIMU;

5) npeaycmaTpmuBaeT BO3SMOXKHOCTb U3gaHuA NpaButenbcTBoM PO oba3aTenbHbIX O
CTOPOH TUMOBbLIX NYB/INYHbBIX LOrOBOPOB B C/Iy4asaX, MpeayCMOTPEHHbIX 3aKoHamMn PO[21].

B 3akoHOOaTeNbCTBE 3aKpenseH NpuHUnun cBoboabl 3SKOHOMUYECKON OeATEeNbHOCTMH,
paBEHCTBA YHYaCTHUKOB rpa>kaaHCKMX NPaBOOTHOLWEeHNN, obecneyeHne BOCCTaHOBNEHNS
HapyLweHHbIX npaB n ceoboa, ycuneHne nx cyagebHon sawntol. Ho abcontotHasa ceobona
Mpn OTCYTCTBUN COEPXKMBAKOLLNX MPAaBOBbIX MEXAaHNU3MOB MOXXET MOpoanTb
3no0ynoTpebneHmna GOMNUHUPYIOLWNM MOIOXKEHNEM Ha PbIHKE, CHU3UTb YPOBEHb rapaHTuun
npaB U MHTepeCcoB CybbLEKTOB rpa>kgaHCKoro npasa. NMoatTomMy B Lensax obecneyeHuns
paBeHCTBa N CripaBedJIMBOCTUN B chepe rpa>kaaHCKuUX NpaBoOOTHOLLIEHWA, NOBbILLEHUS
3aLlUMNLWLEHHOCTU rpakaaH, KoTopble, 3aKJito4asa 40roBopbl C NnpeanpuHuMaTensmu,
06BbEKTUBHO HAaXOOATCSA B HEPABHOM MNOMIOXKEHUN C HUMIK, B TK PO ycTaHOBMEHbI B
OTAEeNbHbIX C/ly4asax ocobble npaBuia 06 0643aHHOCTM 3aK/04aTb U UCNOJTHATL
00roBopbl Ha onpeaesieHHbIX YC0BUAX, MPOONKTOBAHHbIX FOCy4apCcTBOM[22].

K ny6an4HbIM AOroBopamM OTHOCUTCS, HanpuMmep, A4OroBOpP PO3HMYHOM KYNJN-NPOaaXKu
(n. 2 cT. 492 INK), npegMeToM KOTOPOro BbICTYMalT TOBapHO-MaTepuasibHble LEHHOCTMU.
NMpoaasel, OCYyLWeCTBAALWMNIA NpeanpuHNMaTeNbCKY0 AeATesIbHOCTb Mo Npogake



TOBApPOB B PO3HULYY, 06A3yeTcs nepenaTh NOKYyNaTeso ToBap, NpeaHa3HavYeHHbI ANns
JINYHOT 0, CEMEMNHOr0, AOMALUHEro UM MHOIO UCMOJIb30BaHUS, HE CBSA3aHHOIO C
npeanpUHUMaTEeNIbCKON AeAaTeNbHOCTbI0. [JoroBOp PO3HUYHOM KYMNIN-MNPOAaXKu
CYMTAETCS 3aK/IIOYEHHbIM B Hagnexatllen opMme ¢ MOMEHTA BblAayu NPOAaBLLOM
NOKYMaTeslo KACCOBOrO UM TOBAPHOIro YeKa UM UHOFO AOKYMeHTa, NOATBEP )X AAOLLErO
onnaTy ToBapa.

Tak e, K Yncny nybanyHbIX OTHECEeHbl JoroBopbl ObiToBOro nogpaga (n. 2 ct. 730 MK
P®), nepeB0O3KK TpaHCNOpPTOM obuero nosb3oBaHus (n. 2 ct. 789 'K P®), npokaTta (n. 3
CT. 626 K P®), nnyHoro ctpaxoBaHusa (n. 1 cT. 927 N'K P®), xpaHeHUsA TOBAapOB Ha
CkNapax obuiero nosb3oBaHms (M. 2 cT. 908 MK P®), xpaHEHNS B KaMepax XpaHeHUs
TPAHCMOPTHLIX opraHm3auun (nN. 1 cT. 923 FK P®), a npu onpeneneHHbIX yC0BUAX -
norosopbl baHKoBCKOro Bknaga (n. 2 ct. 834 NK PO) n xpaHeHnsa B nombapge (n. 1 cT.
919 K PO®)[23].

Cpeaun obazaTenbHbIX OroBoposB ocoboe 3HavyeHne nmetoT nybanyHblie 4orosopsl. B
COOTBETCTBUN CO CTaTbén 426 MK PO nybanyHbIN AOrOBOP XapakKTepusyeTcs
cnefyoLwmMmm NnpusHakamu:

Bo-nepBbIX, B KA4YeCTBE 0HOIr0 13 CybbEeKTOB Takoro AoroBopa A0J/KHa BbICTyNaTb
KOMMepYecKkas opraHu3auns: yHUMTapHoe rocyapCcTBEHHOE UK MyHULIMMNAbHOE
npeanpuaTue, Xo3ancTeBeHHoe obLecTBO MM TOBAapULLLEECTBO MO0 NMPon3BOACTBEHHbIN
KoornepaTuB. YTO KacaeTCs KOHTpPareHTa Takon opraHmM3aumnn, To B 3TOWM POJIN MOXKET
oKaszaTbcCa Noboe hursnyeckoe nam LLpuanyeckoe Lo, KoTopoe B AaHHOW A0rOBOPHOMN
CBSI3UN SIBNSIETCS, KaK NMpaBwuso, notpebntenem ToBapoB, paboT, ycsyr, COOTBETCTBEHHO
NPON3BOANMbBIX UJIN OCYLLIECTBJISEMbIX KOMMEPYECKOW opraHusaunen24].

Bo-BTOpbIX, YKa3aHHasa KOMMep4yeckKasa opraHn3saumnsa 0oJ/KHA OCYLLEeCTB/ATb
0eaTenbHOCTb MO NpoAa’ke TOBAPOB, BbiNOSIHEHUIO PaboT nan okalaHuo ycnyr. laneko
He BCe KOMMepYecKne opraHmsaynm MoryT ObiTb MPU3HaHbI MOTEHLUWAbHBIMU
cybbekTamm nybamyHoro gorosopal25]. iIMeeT 3HaYeHne XxapakKTep OeAaTeNbHOCTM TaKon
opraHm3saumun. B cBs3m € 3TUM HeOBX0A4MMO OTMETUTb, YTO CpeaN MHOIMMUX Pa3J/INYHbIX
BUAOB NpeanpuHUMaTebCKOW 0eATe/IbHOCTU BbIAENAITCSA Takme, KOTopble O0/IKHbI
OCYLLEeCTBNATLCA COOTBETCTBYOLWMMN KOMMEPYECKNMN OpraHmn3aLnaMmm B OTHOLLEHUN
BCEX N Ka>Oo0ro, KTo K HUM obpallaeTca. XopoLnM OPNEHTUPOM B onpeaeneHnn Takmx
BMOOB AEeATE/IbHOCTU SABASAETCA NMPUMEPHbIN nepedyeHb, cogepxawmmnca s n. 1 cT. 426 MK
P®. Bce nepevyncneHHble BUAbI AeATeNIbHOCTU, onocpenyemble pas3siMyHbIMU
rpa>ka4aHCKO-NpaBoBbIMK Jorosopamu, obbeamnHaeT ogHa obuiaa 4epTa, a MMEHHO:
KOMMepYecKme opraHn3aunm OO/HKHbI BCTYNMaTb B AOrOBOPHbIE OTHOLLEHUS C SitobbiMun



CpVI3VI'-IeCKVIMI/I n ropnagn4ecknmMmm JimdamMmm, KOTopble K HUM o6pau_la+0Tc;|.

B-TpeTbux, npegmMeToM OOroBopa, onpenensaeMoro Kak nybanyHbin, OOKHbI BbICTyNaTb
06583aHHOCTM NO Npofarke TOBApPOB, BbIMOJIHEHMIO PabOT UM OKa3aHUo yCayr, No cyTun
CBOEN CoCTaBAsAOLWME CoOAep>KaHME MMEHHO TON OeATesIbHOCTU, KOTOopas O0JI)KHa
OCYLLECTBNATLCA KOMMEPYECKOM OpraHmn3aumen B OTHOLLEHNN KaXXA0ro, KTO K HeNn
0bpaTnTCA[26]. 9TO MOXKET BbITb PO3HMYHAA TOProBs, NepeBo3Ka TPaHCMoOpToOM obLiero
MoJIb30BaHUSA, YCyr CBA3UN, SHEProcHab)XeHns, MegnumMHCKoe, rOCTUHNYHOE
obcny>xnsaHue n T. n..

B-4eTBEpPTbIX: NPpeaAMeTOM L0roBopa OO/HKHO ObiTb OCYLLECTB/IEHNE KOMMEPYECKOM
opraHmsaumen neaTeNlbHOCTU, YKa3daHHOW B NyHKTe 2 1 3. MNpu oTCYyTCTBUN XOTS Bbl
O[HOr0 N3 YKa3aHHbIX NMPU3HAKOB AOroBOp He ABAseTcsa NybanYHbIM N paccMaTpuBaeTCsA
Kak cBoboaHbIN forosop[27]. Tak, ecnm npennpmuaTne po3HUYHON TOProBJIN 3aKJH04YaeT C
rpa>k4aHNHOM A0roBOpP KYMJIN-NPOOaKN KaHLUENAPCKUX TOBAPOB, KOTOPbIMU TOPryeT 3TO
npeonpuaTre, To AaHHbLIN OOroBop aBaseTcs nybnanyHbiM. ECnn xxe npegnpusaTtue
PO3HUYHOW TOProBAM 3aKJO4aeT AOroBOp C APYrUM NpeanpusaTueM o Kyrnam-nponaku
CBOEro mmyuiectsa (Toprosoro obopynoBaHuns), To 3TO - CBOOOAHbLIN AOrOBOpP, MOCKOJIbKY
ero npeaMeToM He SABMFeTCS AeATeNIbHOCTb KOMMEPYECKOM opraHu3aumnm rno npogake
TOBapPOB, OCYLLECTBASEMAsA B OTHOLWEHUN Ka)Ka0ro, KTo K Hen obpaTtunTcs.

MpakTn4yeckoe 3HavYeHne BblaesieHns NMybanYHbIX J0roBOPOB COCTOUT B TOM, YTO K
ny6/IMYHbIM 0OroBOpPaM NMPUMEHSIOTCA NPaBuia, OTJNYHbIE OT 0OLLMX HOPM JOrOBOPHOIO
npaBa. K 4ncny Takux cneymasnbHbIX NpaBusl, MpUMeHseMbiX K Ny6/IMYHbIM [0roBOpam,
OTHOCATCA[28]:

1) KomMmepYyeckas opraHu3almns He BripaBe 0TKa3aTbCs OT 3aKao4YeHns nybam4yHoro
[loroBopa Ha ToBapbl, yciyrn. Ons Takol KOMMEpPYEeCKOoM opraHm3aLmnm NCKI0YaeTCs
nencTeme npuHumna «csoboabl 4OroBopa»: OHa He BrpaBe Mo CBOEMY YCMOTPEHUIO HU
BbiIOMpaTb NapTHepa, HW peLllaTb BOMPOC O 3aKJIl0YEeHUM A0roBopa.

2) KomMmepyeckas opraHusaums, asasowanca cydbbekTomMm nyban4yHoro gorosopa, He
BrpaBe OKa3blBaTb NpeanoyYyTeHne Komy-ambo n3 obpaTmUBLLUNXCA K HEN B OTHOLLEHUN
3akJilo4eHna goroeopa notpebutenen. NICKAYeHNs U3 3TOro npasuaa MoryT 6bITb
npeayCcMoTpEeHbl JINLWb 3aKOHAaMN N NHbIMW NMPaBOBbIMU aKTaMun (K NpuMepy, Ha OaHHbIN
MOMEHT TaKoro pofa UCKJII0YEeHUA NMEIOTCA B 3aKOHOA4ATEeIbCTBE NPUMEHUTENIbHO K
BeTepaHaM BOWHbI, UHBaIMAAM N HEKOTOPbLIM APYrnM KaTteropmam notpebutenen).

3) Npu Heob6OCHOBAHHOM YK/IOHEHNN KOMMEPYECKOM OpraHmn3aumm oT 3aKJ4YeHuns
nybanyHoro gorosopa Apyras CTOpoHa Bripase no cyay TpeboBaTb 3aKJOYEHUS C HEN



[OroBopa B COOTBETCTBUN C MOJIOXKEHUSAMUN, MPUMEHSAEMbIMI NPU 3aKJIIOYEHUN OOroBOpa
B 06A3aTeNIbHOM Nnopsake.

4) Ycnosusa nybnanyHoro gorosopa (B TOM 4ucse o0 LeHe Ha ToBapbl, paboTbl, ycayrin)
[OJIKHbI YCTaHaBMBaTbCA OAMHAKOBbLIMU 19 BCEX NOoTpebuTenen, Kpome Tex cryyaes,
Korga 3akoHaMm U MHbIMU MPaBOBbIMM aKTaMu O0MNyCcKaeTcsa npenocTtaBieHne fbroT Anas
oTheJsIbHbIX KaTeropuun notpebutene[29].

B cny4yae He06OCHOBAHHOIO YK/IOHEHUS KOMMEPYECKON OpraHn3aumm oT 3aKJo4eHns
ny6JIMYHOro AOroBopa, Tako AOroBOP MOXKET ObITb 3aK/IIO4EH B NPUHYONTENBbHOM
nopsiake rno peweHunto cyna. bonee Toro, notpebutens BNpase notpeboBaTb U
B3bICKAHWUS YObITKOB, BbI3BaHHbIX YKJIOHEHUEM OT 3aKJIIOYEHUA AOrOBOpa.

Ecnn KomMepyeckas opraHm3auns He UMeeT BO3MOXKHOCTU OKa3aTb onpeaesieHHble
yCAyriu, BbIMOAHUTL paboTy v nepenaTb TOBAp, TO HA Hell NexxnT 6peMs foKa3biBaHUA
OTCYTCTBUA 3TUX BO3MOXXHOCTEN. Y NnoTpebuTens ecTb NpaBo nepefaTb BO3HUKLUNE
pa3Horaacms Ha pacCMOTpPeHMe CyA0M, HE CnpallMBas Corfacusi KOHTpareHTa.

Ycnosusa nybnan4yHoro gorosopa, He cooTBeTCcTBYOWME CT. 426 K, HNYTOXKHbI.
CornacHo nonoxxeHuam MK PO ycsosna orosopa MoOryT onpenensTbCs:
- N0 YCMOTPEHNIO CTOPOH, 3aK/II04aOLWMNX KOHKPETHbIA 00roBOp;

- MPUMEPHbIMMK YCI0BUAMK, pa3paboTaHHbLIMU 018 AOrOBOPOB COOTBETCTBYHOLEro BUAA,
ony6aMKoBaHHbLIMK B NeYaTn N NpUMeHAeMbIMKU CTOPOHAMWN OOrOBOPa;

- COOTBETCTBYOLLMMN 0ObI4asAMM AenoBOro o6opoTa;
- 06513aTeNIbHbIMM OJ19 CTOPOH MpPaBUIaMn, COOEPXKALLUMUNCA B NMPABOBbLIX aKTaxX.

NMpuMeHnTenbHO K TNy Ny6an4yHoro gorosopa ocoboe 3HavyeHme npuobpeTatoT
rnocnegHune npaBuaa, yCTaHOBJIEHHbIE 3AaKOHOM M MHbIMW MPaBOBbIMY aKTaMu,
OENCTBYOLWMMN B MOMEHT ero 3akJto4deHunsa[30]. Takoro poga npasunia (Tunosbie
AO0roBopbl, N0N0XXeHNs), oba3aTenbHble 4S9 CTOPOH MPU 3aKJKOYEHUN U UCNOJIHEHUN
ny6/MYHbLIX AOrOBOPOB, BNpaBe n3gaBaTb B C/y4asXx, NpeayCMOTPEHHbIX 3aKOHOM,
MpaBuTenbLCcTBO PO.

[aHHOE MoNo)XeHMe B NOJIHOM Mepe y4YnUTbIBaeT cneyndunKy OTHOLLEHWUI, ONMoCpeayeMbIX
ny6/IMYHBIMM OOrOBOPaMN: Kak NpaBuo, 3TO OTHOLLEHUS onpeaeneHHbIX KOMMepP4YeCcKmnx
OopraHmM3aumm c MaccoBbiM NoTpebutenem. IMeHHO HeobxoanmocTb obecnevyeHus



3alWNTbl MPaB U 3aKOHHbIX NHTepecoB NoTpebuTtenen TpebyeT onepaTUBHOIO N rMbKOro
perynanpoBaHns ycaoBuin ny6amnyHbIX 4OroBOPOB.

B HUX, B YaCTHOCTK, onpenensatoTCcs:

ob6s3aTenbHbIN N OONOSHNTENbHLIN 06beM npeanocCTaBideMbIX YCIYT,;

NX Ka4eCTBeHHbIE XapPaKTePUCTUKN,

crneymnasbHble npaBa U 06493aHHOCTU XO3ANCTBYOLWEro cybbekTa - UCNOJIHUTENS;

NbroThbl ANA OTAENbHbIX KaTeropui noTpebutenen;
- ueHoobpa3oBaTesnbHas npouenypa.

Heobxoaumoe ycsioBue 3akKJitoHeHne Aorosopa - 3To AoCTm>XKeHme corjialeHmda CTopoH
[31]. BoigenatoTca aBe cTagun OOCTMIXKEHUSA cornalleHuns:

1) npeanoxxeHue 3akalO4YUTb AOrosop (odepTa);
2) cornacue 3ak/04UTb JOroBop (akuenT), NPUHATUE NPensioXXeHns.

MpUHATUE NPeasioXKeHNSA 3aKII04YNTb A0roBop (akuenT). AKLLenToM Npu3HaeTca oTBeT
NMUA, KOTOPOMY aJpecoBaHa odepTa, 0 ee NPUHATUN.

Mopn ochepTOn NOHMMAETCS NPensioXeHne 3akJ4YnTb gorosop (cT. 435 MK), KoTopoe
OOJDKHO oTBeYaTb c/eyowmm obsa3aTesibHbIM TpeboBaHNAM:

- BO-MepBbIX, ObITb a4peCcoBaHHbIM KOHKPETHOMY nuuy (nmuam);
- BO-BTOpPbIX, ObITb A4OCTATO4YHO OnpenesieHHbIM;

- B-TPETbUX, Bblpa>XaTb HaMepeHne caesiaBero ero Jimda 3aKaln4nTb OroBop C
apecaToM, KOTOPbIM 6y,u,eT MPUHATO NnpenioxxeHume,

- B-4HETBEPThIX, COAeP>XaTb YKa3aHMe Ha CylweCTBEHHbIE YCJZ10BNA, Ha KOTOPbIX
npepsaaraeTcsa 3aKJIl4YNTb J0roBop[32].

Mo popme ohepTa MOXKET BbITb CaMOW pa3sINYHON: NNCbMO, TenerpamMmma, gakc n T.4.
OdhepTon MoOXXET CNYyXXUTb 1 pa3paboTaHHbLIN CTOPOHON, Mpeaiaratowen 3aKJa4YnTb
[0roBoOp, NMPOEKT Takoro Aorosopa.



3akoHogaTeNlb OTAEeIbHO NoAYepKMBaeT HeAOoNYCTMMOCTb OTKa3a OT 3aKJIl04YeHNs
Ny6aM4YHOro [orosopa Npuv HaANYMKM y JiNLa, OCyLLEeCTBASAWEero npeanpuHNMaTesbCKyo
[esaTeNbHOCTb BO3MOXXHOCTU NpefoCcTaBuUTb NoTpebutento cCooTBeTCTBYOLWME TOBaAphI,
YyCJIyr1, BbINMOJIHUTbL OJ19 HEro cooTBeTCTBYOLWMe paboThl. HapylweHne 3Toro npasusia
BsieYeT ong notpebutens BO3IMOXKHOCTbL 06paTuUTbLCA B cyq ¢ TpeboBaHMEM O
MOHY>XXOEHUN 3aK04YNTb LOMOBOP B COOTBETCTBUMN CO CT. 445 K P®. Hanpumep, «npu
YKJIOHEHNUN MeONLUNHCKOW OpraHmn3aumnm oT 3aKJlo4eHna oroBopa naymeHT Bnpase
0bpaTnTbCa B cyq C TpeboBaHNEM O MOHYXAEHUN 3aKI4YUTb LOrOBOP Y BO3MECTUTb
yObITKN, NPUYNHEHHbIE HEOHOOCHOBAHHbLIM OTKa30M OT ero 3aKJl4YeHna»[33].

HeobxoanmMo OTMeTUTb, 4TO B C/lyd4ae HeEODOCHOBAHHOIMO OTKa3a OT 3aKJ1lo4YeHUs
nyb6anyHOro AoroBopa CTOpPOHa, KOTOpas YKJIOHAETCA OT TaKOro 3aKJIl04EeHNS, OO0/IKHA
BO3MECTUTb APYron CTOPoHe ybbITKKN. [pnMepoM MoXXeT CNy>XUTb [MocTaHOBNEHME
ApbuTpakHoro cyaa NososxKckoro okpyra ot 12.04.2016 Ne ®06-7020/2016 no peny Ne
A06-3401/2015, cornacHo Kotopomy TpeboBaHMe UCTUa O B3bICKaHUN YObITKOB B
pa3Mepe CTOMMOCTW yCNyr No NpnemMy BaroHOB U OOCTaBKe NpPy30B C XXKeJ1e3HOA40POXKHOMN
CTaHUUM aBTOMOOUNbHLIM TPAHCMOPTOM YAOB/IETBOPEHO, MOCKOJIbKY «Hannymne
COBOKYMHOCTU HEOBXOANMBIX YC/I0BUI 0N B3bICKAHUA YObITKOB AOKa3aHO»[34] («ncTew,
yKa3aJi, 4TO OH noHec ybbITKN B pe3ysibTaTe HE3aKOHHbIX AENCTBUN OTBETYMKA MO
YKJIOHEHUIO OT 3aKJIl0YEHNA LOrOBOpa, PEryanpytowero oTHOWEHMSA No nogaye n ybopke
BaroHOB Ha XXeNe3HO40POXXHOM MyTn HeobLero Nosib30BaHUS, a Takxe BCeacTBue
Heobecne4vyeHna OTBETYNKOM HadJiexXallero TeEXHNYECKOro COCTOSAHNS
XKenesHoOOPOXXHbIX NyTen»[35]).

2.2 OCOOEHHOCTHN A0roBOPOB HA BbiNOJIHEHMUE PaboT M
oKa3aHue ycnyr

C 1 okTabpa 2013 r. BCTYNUAN B CUJTY U3MEHEHUNSA, BHECEHHble B CT. 128 TK PO
depepanbHbIM 3aKOHOM OT 2 Mtonid 2013 r. Ne 142-d3 «O BHECEHUN U3MEHEHUN B
nogpasaen 3 pasgena |l 4actm nepson paxxgaHCKOro kogekca Poccunckon ®enepaynn»
[36], KOTOpPbIM BbIS1 N3MEHEH NMepevyeHb 06BLEKTOB rpa)kgaHCKUX npas. B 4acTHoOCTH,
B3aMeH TakKnx 06beKToB, Kak «paboTbl» N «yCNyrn», HasBaHbl «pe3ysbTaTbl paboT» 1
«OKa3aHue ycnyr», 4To akTyanmsnpyetT HeobxoaAMMOCTb TEOPETUYECKOr 0 OCMbICSIEHNS
NnpPOn3BEeAEHHbIX 3aKOHO4ATe/IbHbIX HOBaLWN. 3HAYMMOCTb aHan3a npobsaem npaBoBOro
perynmposaHusa OroBopa BO3ME34HOIM0 OKa3aHWUsa yCayr rnpegonpenensaertcsa N posibio
06BHEKTOB B MEXaHM3ME rpa)KAaHCKO-MPaBOBOro perynpoBaHns, roe OHM SBAS0TCA
cuctemoobpasyrowmm hakTopoM, onpenensaoLmmM CTPYKTYpy npegmeTa oTpacau[37].



B cooTBeTcTBMM € ab63. 2 n. 1 cT. 432 NpakgaHCKOro kogekca Poccnnckon ®epepauymn
CyLLeCTBEHHbIMU ABASAIOTCS YC/I0BUA O NpegMeTe A0roBopa, YC/10BUS, KOTOpble Ha3BaHbI
B 3aKOHE MM MHbIX NPaBOBbIX aKTaX Kak CyLleCTBEeHHble i Heobxoanmele ons
[OroBOPOB AAHHOIrO BUAA, @ TakXXe BCe Te YC/I0BUSA, OTHOCUTEIbHO KOTOPbIX MO
3a5BJIEHNIO OQHON U3 CTOPOH A0JIKHO 6bIThb 4OCTUIHYTO COralueHune.

Bonpoc o0 Kpyre cyuw,ecTBeHHbIX YCJI0BUA ANS 4OroBOpa BO3ME34HOM0 OKa3aHua ycnyr
ABNAETCA ANCKYCCMOHHbBIM B topnanyeckom Hayke. Kpome Ttoro, cygebHasa npakTuka no
AaHHoM npobneme BeCbMa NpoTMBOpeYvnBal38].

Bo-nepBbliX, AaHHbIN OOroBop ABJdeTCA KOHCEHCYaAJIbHbIM.

Bo-BTOpPbIX, MOCKOJIbKY MO AOrOBOPY BO3ME34HOIM0 OKa3aHUA YCyr KakK UCMOJIHUTENb
(ycnyrogaTenb), Tak M 3aKa34uk (ycnyronosiydaTenb) npuobpeTatoT CybbeKkTUBHbIE
npasa 1 BO3s1aratloT Ha cebs cybbeKkTnBHbIE 00693aHHOCTM, TO AaHHbLIN OOrOBOP ABAAETCA
ABYCTOpPOHHE 0653bIBalOLLMM (B3aWMHbIM).

B-TpeTbux, AaHHbIA OOFOBOP ABASETCS JIMHENHLIM, T.€. UCNoJIHEHMe o0ba3aTenbCTBa Mo
BO3MEe3QHOMY OKa3aHMUIO YCJyr OCYLLECTBAAIT CTOPOHbI JINYHO, €C/IN MHOE He
npeaycMoTpeHo gorosopom (cT. 780 K). Ho AaHHLIN 4OroBOp MOXET BbiTb 1
KOHCTPYKTUBHbIM, T.€. NCMoJIHEHME 0b0A3aTeNlbCTBa MOXXET BbITb BO3JIOXKEHO Ha TpeTbe
L0 UM OOroBOpP MOXXET OblTb 3aKJII04EH B NOJIb3y TPeTbero amua (0CobeHHO 4acTo 3TOo
BCTpeYaeTcsa B TYPUCTCKOM obCnyxmBaHun, aa n B apyrmx obasatenLcreax, rae ycnayra
Mo CBOEWN SKOHOMUYECKOM Npupoae MoXXKeT BbiTb OKa3aHa TONbKO PU3NYECKUM nLaM).

B-4eTBEpTbIX, AAHHbLIA AOrOBOP ABAAETCS BO3Me3AHbIM (LeHa - 0bbl4HOEe ycioBuMe
J[orosopa), T.e. HopMbl 1. 39 MK pernameHTUpPYOT OTHOLLEHUSA UCKOYUTESNIbHO MO
BO3Me34HOMY OKa3aHWIo ycayr. HekoTopblie aBTOpbIl, NPU3HAaBasa Haanyue
6e3B03Me3/HOro A0roBopa OKa3aHus ycayr, AenatT BbiBOM, YTO AaHHbIA 10roBop He
nopoxkagaeTt obsi3aTeNbCTBaA MO OKa3aHUIO YCAyr.

B-naTbIX, [OroBOp BO3ME34HOro oKasaHusa ycayr nmeeTt CXO0ACTBO C OrOBOPOM nogpsaa.
OCHOBHOE pa3sinyme 3aks4aeTcs B TOM, 4TO B NoApsae pesysbTaToM ABJSeTCA
KOHKpeTHas (WTy4YHas) Bellb (TenecHas Bellb), a pe3ysbTaToM OeNCTBUSA ycayrogatens
ABNSETCA NMOJIE3HOCTb (ycayra), T.e. 3TOT pe3ysibTaT HEOOBbEKTUBUPOBAH N HE MOXKET
Cyw,ecTBoBaTb OTAE/IbHO OT CcybbekToB 06s3aTeNnbLCTBa.

Y4yuTbiBas 3TO, 3aKOHOZATE b YCTAHOBWJ, 4TO 0bLLME NOSIOXKEHUA 0 noapsiae u
NOJIOXXEHNA 0 ObITOBOM NoApsiae NPUMEHSIOTCSA K A0r0BOPY BO3ME3[HOI0 OKa3aHMs
yCNyr, eC/ii 3TO He MpoTMBoOpeYnT HopMmaM . 39 NK n ocobeHHOCTAM npeagMeTa



00roBopa BO3Me34HOro okasaHumsa ycnyr (cT. 783 N'K PO).

B-WieCTbIX, AaHHbLIA OOrOBOP B HEKOTOPbLIX C/Iy4asX MOXKET 6bITb My6/NYHbIM 1
[OroBOpOM npucoeguHeHusi, Hanpumep 6oiToBoe 06CNy>XMBaHNE, YCNYrn CBA3N,
MeOuLNHCKME YCAyrK n ap.

YcnoBua 0oroBopa BO3Me3AHOr0 oKa3saHus ycnyr[39]

1. NpeameToM AOroBOpa ABASIETCSA yC/yra - onpeaesieHHble AeNCTBUS, pe3ynbTaT
KOTOPbIX HEOTAEIMM OT CaMUX OENCTBUA U HE OBELLLECTBJIEH.

2. LleHa. [loroBop Ha oKa3aHue ycnyr Bcerga Bo3MesaHbl, 1 No oblwemy npaBuay LeHa
N MOpPALOK pacyeToB OnpenensaioTCca corsalleHneM CTOPOH N YKa3biBalOTCA B J0rosBope
(n. 1 cT. 781 INK). OgHaKo LeHa He ABNSeTCA CYyLWeCTBEHHbIM YC1I0BMEM OAHHOIo
00roBopa v Npu oTCYyTCTBUN COrfalleHnsa CTOPOH O LIeHE MPUMEHSAIOTCA NpaBuna,
npenycMoTpeHHble M. 3 cT. 424 TK, T.e. ueHa aBnseTca 0bbl4HbIM YCI0BMEM AOrOBOpa
BO3Me3HOro oKasaHua ycnyr. B onpeneneHHbIX caydyasax LLeHa OKa3aHus ycnyr
HEeKOTOpbIMN yCnyrogatTensamMmm MoxxeT ObiTb PUKCUPOBAHHOW (yCTaHaB/IMBaETCSA
Tapudamu, HanpuMmep MegnUnHCKNE yCiyrin).

3. CpoK UCNoJIHEHUA OO0roBOpa BO3ME34HOro OKasaHusa ycsyr onpenensaercs CTopoHamMu
N MOXXET UCHUCNATBCHA KOHKPETHOW AaTon (YUCIOM) UM NepruoaomM BpeEMEHN (ansawmecs
OTHOLLEHMNSA, HanNpuMep TYPUCTcKkoe obcnyxmeaHume). K onauwmmcsa OTHOLWEHNAM Mo
OKa3aHuto ycnyr (rae peyb naeT o AeATEeNbHOCTU, a HE 0 AencTemmn) byageT npaBoOMeEpPHO
npUMeHaTb NpaBuna cT. 708 N'K 0 cpokax BbiNosHEHMSA paboT No AorosBopy noapsna, a B
C/lydasax NPOCPOYKKM ycayrogatenemM ncnosHeHns obssartenbcTBa - npasuna cT. 405K o
MPOCpoOYKe OO/MKHMKA. B HEKOTOPbLIX 4OrOBOpPax Mo OKasaHWIo YCyr CPOKN ABASAIOTCS
CyLwleCTBEHHbIM YCJ/IOBUEM (3penunuiHble, obpa3oBaTesibHble YCIYr U ap.) N nx
OTCYTCTBME B COMJlall€HNN OO0JIXKHO 03Ha4YaTb, YTO AaHHbIM JOrOBOp ABASETCHA
He3aKJIl0YEeHHbIM.

4. MecTo ucnosiHeHnsa. O4HUM N3 XapaKTepPHbIX MPU3HAKOB YCJIYyrn ABNAETCA TO, 4TO
MOMEHTbI NPOU3BOACTBA (OKa3aHUs) ycnayru un ee npuHatTme (notpebneHune)
ycayronosiy4aTesieM COBrMagatoT NoO BPEMEHN, T.€. YCJIYIy MOXXHO OKa3aTb TOJIbKO B
MecTe, rae oQHOBPEMEHHO HAaXoOATCA U UCNONHUTENb (ycnyrogaTesnb) Unm TpeTbe nuyo,
Ha KOTopoe ycnyrogaTesb BO3/10XKKUA 06493aHHOCTb NO UCMOJIHEHUIO Jorosopa (cT. 313
K), n 3aka34uk (ycnyrononydaTtens). Takmm o6pa3om, MECTO NCMOJIHEHNA AOroBOpa NO
OKa3aHWIo yCNyr B onpefenieHHbIX C/y4HasaX ABNAeTCH CyLeCTBEHHbIM YC10BUEM
Ha3BaHHOIro Aorosopa (TypucTckoe obcny>XmBaHue, 3pesuLlHbIe YCAyru, yCiyrm B
crnopTe v ap.)



5. ®opma. C yyeToMm Toro obctoaTenbCcTBa, 4710 B 1. 39 'K HET cneunasibHOWN HOPMbI,
yCTaHaBMBatoLWen popMy LOrosopa BO3MEe34HOro oKasaHusa ycnyr, NpMMeHsoTCA
obuwme npaBuna, yctaHoBsIEHHbIE ANS hopMbl caenok (cT. cT. 158 - 161 ITK). B
HEKOTOpPbIX Cly4asX 3aKOHOM MOXXeT ObITb YCTaHOB/IEHa creunasbHasa popMa
Ha3BaHHOIo LOroBopa, HarnpMMep AO0roBOp Ha TYPUCTCKoe obcnyXmnBaHne nmeet opmy
NnyTEBKW, Ha NpenocTaB/ieHne 3pennLlLHbIX ycnyr - dopmy buneta un ap.

CybbekTaMun ncnosHeHns obszatenbCTBa ABASAIOTCA CTOPOHbLI 4OrOBOPa BO3ME34HOr0
OKa3aHus yCayr - UCNOJIHUTEeNb (ycnyrogaTtenb) WK TpeTbe JINLO0, Ha KOTopoe
BO3J10’)KEHO COrslalleHneM CTOPOH ucnosiHeHne oba3aTenbLCTBa, U 3aKa34vunk
(ycnyronony4aTtensb).

1. UcnonHunTens (ycnyropaTtesnb). K He cooepXuT crneunasnbHbiX TpeboBaHUN K
DaHHOMY cybbeKTy, 04HaKO A1 OKa3aHUsA HEKOTOPbIX BUAOB yCnyr TpebyeTcs
crneynasnbHoe pa3speweHune (MmueHsnsa) (Hanpumep, NnpefocTaBsieHne MeguLNHCKUX,
BeTEepUHapHbIX YCNYr 1 Aap.). B gpyrnx sngax neatenbHOoCTU Mo OKasaHuio ycayr nHoraa
crneuvanbHbIMN 3aKOHaMKM yCTaHaB/IMBAIOTCA onpeaenieHHble TpeboBaHUSA
HenocpenCcTBEHHO K UCMOJIHEHUIO (HanpuMmep, Hainyme KBaanpunkKaunoHHOro
cepTudmkaTa ayauTopa, cneymansHoro obpasosaHus), a onpeneneHHbIM1U BUAaMmn
0eATeNIbHOCTN MOryT 3aHMMATbCA TOJIbKO lOpuagnyeckne nuua n MHANBMAyasbHble
npegnpuHMMaTenn, BHECEHHbIe B crneunalibHble rocyfapCTBEHHbIe peecTpbl (peecTp
ayauTOpPOB, eauHbIN (hefepasibHbi peecTp TyponepaTopos). Taknum obpasom,
rocynapcCTBO, YCTaHaBAMBas KBaauukKaunoHHble TpeboBaHMA K UCNONHUTESNIO, B
onpeneneHHon CTeneHn pewaeT BOMPOC 0 KavyecTBe 06CnyXmnBaHUS.

CornacHo n. 2 cT. 782 N'K ncnosiHuTeNbL BNpaBe B 04HOCTOPOHHEM Nnopsgke oTKa3aTbCH
OT ucnosHeHns obsA3aTenbCTBa N0 BO3ME3QHOMY OKa3aHMIo ycayr B ntoboe Bpems (no-
BUAMMOMY, N Ha CTagUN UCMNOJIHEHNS), @ NOCKOJIbKY AaHHasa HOpMa HOCUT
MMNepaTUBHLIN XapaKTep, TO CTOPOHbI CBOMM COrJlalleHNeM He MOryT npefgycMoTpeTb
nHoe. MNpn 3TOM UCNONHUTENb A0JIKEH BO3MeCTUTb YObITKN. OaHAaKO, Korga oorosop
aBnseTca NybanYHbIM, OTKa3 OT 3aKJII0YEHUSA N UCMOJIHEHNS TAaKOro Aorosopa npu
HaN4YUKM BO3MOXKHOCTM NPenoCcTaBUTb NoTpebuntento COOTBETCTBYOWMNE YCAYTN HE
nonyckaeTca (n. 3 cT. 426 MK).

2. OcHoBHOM 0683aHHOCTbLIO 3aKa34YMKa SBNSETCHA ornJlaTa OKa3aHHOM yCayru.
Mpon3BoaAnTCSA onsata 40 UK NMOC/e OKa3aHua ycayrn. Hanpumep, B Typm3Me 3aKasuduk
onnaymeaeT obcnyXKMBaHme A0 OKasaHuA eMy ycayr, npuobpeTtas nyTeBKy, KOTopas
ABNSETCA, KPpOME BCEro, LOKYMEHTOM, NoATBepXAaloLWmMM hakT onaaTbhl TYPUCTCKOro
npoaykTa. Mopanok n CpOKM onaaTbl OKa3aHUA yCcnyr onpeaenstoTcs corjiaweHnem



CTOpOH (n. 1 cT. 781 IK).

B HEKOTOpPbIX C/y4aax npu UCNoSHeHUN oba3aTenbCTBa MOXXET BO3HUKHYTb CUTyauums,
NMpu KOTOPOW UCMNONHUTESb JINLLIEH BO3MOXXHOCTU UCMONIHUTbL 0693aTeNbCTBO
(HEBO3MOXXHOCTb UCMOJIHEHUSA), HANPUMepP, HapyLleH CPOK CO CTOPOHbI 3aKa34yunKa. B
TakuX Ciydaax 3akas4yuk obsAsaH oniaTuUTb YCyru B NoJHOM ob6beMe, HO 3Ta
0643aHHOCTb HaCTyMnaeT TOJIbKO MPU HAJIMYNN BUHBbI C €ro CTOPOHbI (N. 2 cT. 781 MK).
Taknm obpa3om, aTa 06493aHHOCTb NpeacTasnseT cobonm He camM JoJr, a
OTBETCTBEHHOCTb 3a HapylweHne obsa3aTenbCTBa.

3. HEBO3MOXXHOCTb NUCMOJIHEHNA MOXXET HacTyNUTb NP OTCYTCTBUU BUHbI CTOPOH
obs3aTenbCcTBa. B Takux cny4vaax oTpuuaTesibHble NOC/eACTBUA pacnpenensaiTcs
MeXXy KOHTpareHTaMu, 4TO Bblpa>kaeTCs B HaZlesleHUN UCNOoNIHUTeNs npasoM TpeboBaTb
OT 3aKa34MKa BO3MeLLEeHNA TOJIbKO (PaKTU4eCKM NoHeCeHHbIX MM pacxonos (n. 3 ¢T. 781
K). CTOpOHbI CBOUM COrjlalleHnemM MoryT npefycMoTpeTb U UHble NoCsieACTBUA Npun
HEBO3MOX>XHOCTU UCMNOJIHEHUSA [Or0OBOpa. BO3ME34HbI NPaBOOTHOLWEHWe ycayra

Mcxons n3 CoXKHOM Mo CBOEN CyTU NMPaBOBOA KOHCTPYKLWN, @ TakXXe UCXOAs U3 HOPM,
NPUMEHSIEMbIX K [OrOBOPaM BO3Me34HOro OKa3aHUa MapKeTUHIOBbIX YCNyr, npeaMeT
[0roBopa HOCUT CMELUAHHbIN XapakKTep: 3TO UccnegoBaHne pbiHKa, T.€. Kak caMa
NeSATeNbHOCTb UCMOJIHUTENS, TaK N pe3ynbTaT NPoBeAeHNs NCCnenoBaHunm -
MapKeTUHroBasi MHopMaLms, BKOYas BbIBOAbI U pEKOMEHOaUNn, 0QOpPMJIEHHbIE B
BUOE OTYeTa O NPOBeAEHHOM UCC/IeA0BaHUN.

Kak nokasbiBaeT NpakTuka, npeaMeT 4orosopa popMysmpyeTcs CTOPOHaMN TakuMm
obpa3oM, 4ToObl YeTKO onpenennuTb paMKu UCCNefoBaHUSA, @ UMEHHO TeppUTOpUIo ero
nposefeHns (panoH, OTAeNbHbIA PErMOH, KOHKPETHYI0 OTpacilb X0351UCTBa, BUA
0eATeNIbHOCTU U T.4.) U HanpaB/eHNs MapKeTUHIOBOW AesATesIbHOCTHU, Kacatowmecs
nosyvyeHus MHPOpPMaL MM 0 BO3SMOXKHOCTAX N NepcrneKkTuBax BefeHUs HTepecyoLen
3aKa34ukKa neAaTenbHoCTuU[40].

AHann3 cynebHbix peleHnin nokasbliBaeT, 4TO, Kak NpaBuio, HanbosbLune puckn
HENCMONHEHUS NN HEHAAJ1eXXallero NCNOJIHEHNS YC/IOBUIA AOrOBOPa BO3HMKAIOT MU3-3a
HenpopaboTaHHOCTM B [OroBoOpe YC/I0BUN O NpeaMeTe, T.e. 0 KOHKPETHbIX yCyrax,
KoTopble ByayT oka3biBaTbCA. [lpeacTaBnaeTcs, 4To NpeaMeT Kak CyLleCTBeHHoe
yCnoBume, NpUMEHUTENIbHO K AOr0BOPY BO3ME34HOr0 OKa3aHusa ycnyr, 4o/KeH bbiTb
MaKCUMaJsibHO KOHKPEeTMU3MPOBaH U NMHONBUAYAN3NPOBAH CTOPOHaMM AOroBopa, A/
TOro 4To6bl MOXXHO 6bIJ10 YCTAaHOBUTb HE TOJIbKO (hakKT OKa3aHUSA yCyrun, HO TakxXe
obbeM n ee cogepxaHue.



Ha cerogHsLWHNA NeHb CMOPHLIM ABIAETCS BOMNPOC OTHOCUTENIbHO CPOKa Kak
CYLLLeCTBEHHOr 0 YCJ/I0BUS B JOroBope oka3aHus ycayr. CylwecTBeHHOCTb AaHHOro
YyCNOBUSA A1 pacCMAaTPUBAEMbIX HAMW OTHOLLEHWI B lOPUANYECKON nTepaType
npeacTaBssieTCs CNOPHOMN.

Ewe ogHNM Ba)KHbIM YCJIOBMEM O0rOBOpPa BO3ME3QHOIM0 OKa3aHUS YCyr SABAAETCH LeHa.
B topuanveckon nutepaType No AaHHOMY BOMPOCY NO3MLNSA aBTOPOB TakKXXe SABNSETCS
HeoaHO3Ha4YHOW.

Ncxonos n3 Ha3BaHUA LAaHHOW NMPaBOBOWM KOHCTPYKLMK, OKa3aHue ycnyr MoxXxeT
npenocTaBNiATbCA UCKJIIOYUTESIbHO Ha BO3Me34HOM ocHoBe. CriegoBaTesibHO,
BO3Me34HOCTb ABNSETCA CyLeCTBEHHbIM YC/I0BUEM 00roBOpa BO3ME34HOIM0 OKa3aHus
YCJyr, 4TO HaALWI0 OTpa)keHne n B CaMOM ero HamMmeHoBaHun. bessosmesgHble
OTHOLUEHMS MO OKa3aHUIo YyCNyr He nognagatoT nog aencrteune ra. 39 'K PO. B To xe
BpeMs 3aKOHOAaTe b, YKa3aB BO3Me34HbIN xapakTep gorosopa (cT. 781 NK PO),
pelleHne Bonpoca nopsankKa onsaThl YCAYyr OTCbIJIaeT K LOrOBOPHbIM yC/10BUAM. [Mo3TOMyY
Heob6x0aAMMO pyKOBOACTBOBaTbLCA 0bLien HopMon - cT. 424 TK P®, cornacHo KOTopown
onJsiaTa OKa3aHHbIX YCNyr A0JKHA MPOU3BOANTBLCA MO LeHe, NpeayCMOTPEHHON
corjlawleHmem CTOPOH.

Takum 06pa3om, ecnm CTOPOHbI 3aK/0YaloT 40roBop 06 OKazaHUKM yCayr Kak
BO3Me3[HbIN, onpeenss ueHy JaHHOW yCcayru, To ueHa byaeT cyLeCTBeHHbIM YC/I0BUEM
[aHHOro Aorosopa.

B TeopeTnyeckon nntepaType, Kak lopuan4eckoun, Tak 1 3SKOHOMNYECKOW, OOHO U3
rNIaBHbIX CBONCTB YC/YIrn - He(popMasIM30BaHHOCTb KavyecTBa U CJIOXKHOCTb ero
onpeneneHns KeanuuumpyeTcsa B Ka4eCcTBe O4HOW U3 OCHOBHbIX MpaBoBbIX npobnem,
CBSA3aHHbIX C ycnyramu. Kak ykasbiBaeT .. CTenaHoB, «HECMOTPSA Ha BO3parKeHus,
KOTOpble MOXXHO HEpeaKO CJiblaTbh, MOHATUA «yCJlyra» U «Kka4yecTBo» - Beliun
HeCcoBMeCTUMble, 0 Ka4eCTBe MOXKHO BECTU peyb NINLLb NPUMEHUTENbHO K pe3ysibTaTy
paboTbl, pa3BNUTUE SKOHOMNYECKOro obopoTa NpMBesio K TOMY, 4TO YY4aCTHUKU
rpa>K4aHCKO-NPaBOBbIX OTHOLWEHN HEPeaKO MNbITaloTCA HANTN TakKmne Kputepumn
KayecTBa CaMOCTOSATEsIbHO, faXe B OTCYTCTBME KaKNxX-nmbo pa3paboTok B LOKTPUHE
NN 3aKoHogaTeNnbCcTBEe»[41].

CoBpeMeHHOMY POCCUNCKOMY 3aKOHOA4ATEeNIbCTBY CBOMCTBEHHO pa3aeneHne aencTeunn,
CoBepLlaeMbiX MO TOMY Uan MHOMY 06s3aTeNnbCTBY, MMELWEMY CBOUM NMpeaMeToM
nencTeus (oesaTenbHOCTb) A0/DKHUKA, Ha paboTel n ycnyrn. Ho easa nv 3TOoT noaxon,
MO>XHO Ha3BaTb gndpepeHUnpoBaHHbIM[42].



Kak oTMe4asiocb Bbile, B cooTBeTCTBUM € N. 2 CT. 779 TK PO («[Jorosop BO3Me34HOIo
OKasaHus ycnyr») npasuna rn. 39 «BosmesgHoe okasaHue ycnyr» npuMeHSaTCs K
0OroBopamM okKasaHusa ycnyr CBs3n, MEOULNHCKNX, BETEPUHAPHbIX, ayANTOPCKUX,
KOHCYJIbTaUMOHHbIX, MHPOPMALMOHHBIX YCAYF, YCAYr 1Mo 06y4YeHunio, TYpuCTUY4eCKOMy
06CNy>XMBaHUIO N NHBIX, 38 UCKJIIOYEHWEM YCIYT, OKa3blBaeMbIX MO A4OroBOpamM,
npenycMmoTpeHHsiM rn. 37, 38, 40, 41, 44, 45, 46, 47, 49, 51, 53 TK PO, lMepeyuncsieHHble
rf1aBbl NOCBAWLEHbLI COOTBETCTBEHHO NMoApPALY, BbIMOJIHEHUIO HAaY4YHO-
NccnenoBaTeNbCKUX, ONbITHO-KOHCTPYKTOPCKMX N TEXHOOrndeckmnx paboT, nepeBoske,
TPaHCMOPTHOM 3KCcneanumn, 6aHKoBCKOMY BKIany, baHKOBCKOMY cYeTy, pacyeTam,
XPaHEeHWo, NopYyYeHUo, KOMUCCUN N OBEPUTESIbHOMY YNpaBJeHNI0 NMYLLECTBOM, a
cniefoBaTesIbHO - OKa3aHUIo yCayr, UMeLWnX BewecTBeHHY0 hopMy. Takum obpa3om, K
rpynne oTHOLWEHWU MO OKa3aHWUIo YCAYr NPUYNCTIEHbl N T€ OTHOLLEHUSA, KOTOpble
pernamMeHTUPYITCA B paMKaX KOHKPETHbIX MHCTUTYTOB, TakKuUX Kak noapag (rn. 37),
BbINOJIHEHNE HAay4YHO-UCCNenoBaTe/IbCKUX, OMbITHO-KOHCTPYKTOPCKUX U
TexHosnormnyeckmnx pabot (rn. 38) n Tak ganee, roe npeamMeT Bcerga obocobnsanca um
nMeHoBancsa «paboTa».

OTcyTCcTBME AN depeHLMPOBaHHOIo Noaxona NOATBEPKAAETCA TakxXe CT. 783 K PO,
cornacHo kotopoun obwiure nonoxxeHnsa o nogpsaae (ct. ct. 702 - 729) n N0N0XKEHUS 0
6biToBOM noapsge (cT. cT. 730 - 739) NpMMEHSAIOTCA K A0r0OBOPY BO3Me34HOr0 oKa3aHus
yCnyr, eCQim 3TO He MPOTUBOPEYUT CT. CT. 779 - 782, perynmpytoLmm rnosioxXeHus o
BO3ME3QHOM OKa3aHWWM YCAyr, a TakXe 0CobeHHOCTSaM npegmeTa OroBopa BO3Me34HOro
OKa3aHusa yCnyr.

ITOT XXe noaxon ycMaTpuBaeTCs U3 MoJsIoXKeHN 3akoHa «0O 3awwmTe npas
noTpebutenen» 1, B HaCTHOCTW, U3 NIerasibHOro onpeaesieHNs HefoCcTaTKa,
CyLLeCTBEHHOro HegocTaTka 1 6besonacHocTu ToBapa (paboThkl, ycnyru) B ero
npeambyne. B 3TON 4aCTU Tak)Xe MOXHO KOHCTaTUPOBaTb, YTO 3aKOHOLATE/b,
npeanpuHMMas NonbiTKy onpenesieHna KavyecTsa yCyr yepes onpenesieHne HegoctaTka
ToBapa, NOAYMNHAET YCAYrn B 3TOWM YaCcTU AOFOBOPHOMN KOHCTPYKLUUN KYMIN-NPOOAXKN.
Kpome Toro, HanpaB/leHHOCTb NOAXOAa 3aKOHO4aTeNna cneayeT U U3 sierajibHoOro
onpenesnieHNsa Jorosopa noapsaa, rae ykasaHo, 4To 3aka34dymk obasyeTcs NpuUHATL
pe3ynbTaT paboTbl U onaatTuTb ero (cT. 702 MK P®), B oTan4mne, Hanpumep, oT cT. 350 MK
PCOCP, roe ykasaHo, 4TO «3aKa34uk 06s3yeTcsa NPUHATbL U ONJATUTb BbIMOJIHEHHYIO
paboTy».

HdymaeTcs, 4To ynotpebnsemoe B K PO cnoBocoveTaHune «pe3synbTaT paboTbl» -
rnokKasaTeslb 3HAa4YMMOCTU CaMOoro npouecca, xapakrtepa L4eNCTBUN NN AeATesIbHOCTHN
AN OOCTUIXKEHNA pe3ysibTaTa, YTO OTJIM4aeTCs OT C/IOBOCOYETaHUSA «BbIMOJIHEHHAS



paboTa» n 0AHO3HAYHO XapaKTepusyeT n3MeHeHne No3nLUnnM 3aKoOHOAATENIA U B TOW
4aCTW, 4TO TEPMUH «BbINOJIHEHNE» HECET CMbIC/IOBYIO Harpy3Ky B CMbIC/1€ BbINOJIHEHUSA
TONbKO paboTbl. BbINOMHNTL yCAYyry HEBO3MOXXHO (TEPMUH, OTCYTCTBYIOLWNIA B
rpa>kaAaHCKOM 3aKOHOAATesNbCTBE), B OT/INYME, HANpPUMep, OT CMbIC/IOBOM Harpy3Ku
TEPMUHA «UCMONHUTBL», MOCKOJIbKY UCMOJIHUTbL MOXHO sitoboe 06593aTeNbLCTBO, B TOM
4yucae 1 No OKasaHWo yCcayru, n No BbinoJsHeHUO paboThbl. Mony4aeTcs, 4TO B
ynoTpebnsaemMbii HblHE TEPMUH «paboTa» 3aKoHOoAaTe b BKAaAblBA€T HECKOJIbKO MHOE
3Ha4YeHne, NpeononeBas pasaeneHne Ha «paboTbl» U «ycnyrmu» n obbveanHsaa nx B obliee
MOHATUE - OTHOLUEHME MO OKa3aHWUo yCyr.

3aKJiloueHue

Ha3HavyeHne goroBopa COCTOUT B TOM, YTO OH CNY>XUT CaMOCTOSITE/IbHbIM OCHOBAHNEM
BO3HMKHOBeHUA ob6a3aTenbCcTBa. B MecTe ¢ Tem gorosopHble 06s3aTeNnbCTBa MHOrAa
NEeNCTBYOT NapaJsisiesibHO C HE4OrOBOPHbLIMM, 3alLMLLLAN ero, Uin NHbIM 0b6pa3om
obecne4ymBas ero uenu.

TakKon Ba)>KHbIM MHCTUTYT rpa>K4aHCKOro rnpasa Kak 3akJto4yeHune 40oroBopa,
perynupyetcsa ['paxgaHckmm KogekcoMm PO, MHOXXeCTBOM 3aKOHOB 1 HOPMATUBHbIX
aKTOB.

OcHOBHOe Ha3Ha4deHue OOroBopa CBOOATCA K PeEryJimpoBaHMiO B paMKaXx 3aKOHa
rnoseneHns nioaen nyTem ykKasaHun4d Ha npegesibl UX BO3MOXXHOI0 U OO0JI>KHOIo
noBepgeHnd, a Tak>Xe nocneagcrengd HapyLlieHnAa COOTBETCTBYHOLWNX Tpe6OBaHI/II7I. MosTomMy
O4YeHb Ba)KHO cobnogaThb coepXXaHme rpaxxagaHCKo-rnpaBoBoro Aoroeopa.

'K PO Ha4ymHaeT peryampoBaHme AOroBOPOB CO CTaAnM BblPa>KeHUsA CTOPOHOW BOJN
3aKJI0YNTb AOrOBOP, T.€. BbICTYMJEeHUsA C ohepTon. Bce, 4To NnpenwecTByeT 3TON
CTagauu, co3aaTb OOroBOP HE MOXKET (pa3yMeeTcs, 3TO HE OTHOCUTCS K AENCTBUSAM,
HanpaBJIeHHbIM Ha 3aKJIl04YeHne npenBapuTesIbHOro 4OroBopa, KOTOPOMY NMpuoaeTcs
camocToATesibHoe 3HavyeHune). CaenaHHbIM BbIBOL, B paBHON Mepe OTHOCUTCSA K
rnepenncke CTOPOoH, K MPOTOKOJY O HaMepeHUU U KO BCeEM PYrMM aKTaM, BblpakatoLmm
XXenaHume KaXkaon n3 CToOpoH nnum obenx BMecTe 3aK/I04YNUTb OroBOP NpU YCJ0BUN, €Cun
ncxoasume OT CTOPOH AOKYMEHTbhI He nognagatoT nog npusHaku ogepTbl 1 (Mnn)
akuenTa.

B ycnoBusx pblIHOYHbIX OTHOLUEHUN 0Orosop r|p|/|o6peTaeT rnepeoCcTereHHoe 3Ha4yeHne,
CTaHOBUTCA OCHOBHbIM YHMBEPCaJIbHbIM PEryaaToOpoM 3KOHOMUNYECKNX cBsA3en.



CoBpeMeHHOe 3aKOHO4ATENbCTBO 3HAYNTENLHO paclUMpsaeT paMku cBoboabl 4OroBopa
(cT. 421 TK P®), obecneymBast Heobxoanmyto Ans y4aCTHUKOB SKOHOMUNYECKUX
OTHOLUEHNN HE3AaBUCMMOCTb N CAMOCTOATENIbHOCTb. HekoTopble obs3aTenbCcTBa
BO3HMKAIOT U3 OAHOCTOPOHHUX caenok (Hanpumep, cT. 1057, 1137 TK PO).

CornacHo ctaten 8 n 307 NpaxaaHCcKoro Kkogekca Poccmnckonm depepauunm,
OCHOBAHUNAMMN BO3HUKHOBEHMUSA 0643aTENbCTB C/IyXKaT lopuandyeckme gakTbl. K HUM
OTHOCSTCS AOrOBOPbI, UHblE CAENKM KaK NpeayCMOTPEHHbIE 3aKOHOM, TaK U He
npenycMoTpEHHbIE, HO HE MPOTUBOPEYaLLMe eMy, NPUYNHEHNE Bpeda APYromMy nuy n

np.

Taknm obpa3om, 06A3aTeNnbCTBO NpeacTasaseT cobon rpa>kjaHCKoe NpaBoOTHOWEHNE, B
KOTOPOM O4HO NMLO (LO0/KHUK) 0083aHO COBEPLUNTL B NOJIb3Yy APYroro avua
(KpeouTopa) onpenesieHHble AeNCTBUA (NepedaTh Bellb, BbINOJAHUTL paboTy, oka3aTb
yCnyrm n ap.), a Kpeantop nmeet npaso TpeboBaTb OT AO/IKHMKA NCMNOJIHEHUS ero
obsA3aHHOCTN.

MpuHUMNnanbHOE OTANYME FPa>KgaHCKO-NPaBOBOro A40roBopa OT A4OroBopoB Nyb6anyHo-
NMpaBoOBbIX OTpacaen (MexxayHapoaHOro orosopa, agMUHNCTPAaTUBHOIMO AOr0BOpPA,
[0roBopa HasloroBoro Kpeguta, btog>KeTHOro 4orosopa, TaMOXXEHHOro Aorosopa n T.n.)
B CMJ1y NPAMON NPOTUBOMOJIOXKHOCTM METOA0B YaCTHOro U Nyban4YHOro npaBa 04eBMAHO
N He TpebyeT Kaknx-nmbo AONONHUTENbHbIX MOSCHEHUN. ECTECTBEHHO, Y4TO U
BO3HUKHOBEHME NyBANYHbBIX OrOBOPOB (B LUMPOKOM CMbIC/AE) MOXKET OblTb NMOOYNHEHO
npasuaam, peryanpyrowmm BOMpPOoChl 3aKYEHNA FPaXKgaHCKO-NPaBOBbIX JOrOBOPOB,
€C/IN TOJIbKO Ha 3TOT CYeT UMeeTCa cneynanbHoe yKasaHue 3akoHogaTensa. O4Hako B
rnocsegHem crsy4ae nyo6snm4YHbIN AOrOBOP OTHIOAb HE NpeBpallaeTCs B rpaK4aHCKO-
rMnpaBoOBOW.

[loroBopbl Moapa3aenstoTCs Ha peasibHble N KOHCEHCYasibHble, BO3ME3AHbIE U
6e3B03Me3HblE AOrOBOPbI, 0AHOCTOPOHHME N OBYCTOPOHHME, Ny6INYHbIe AOrOBOPbI U
NOroBOpbI MpUcoeanHeHns n ap.
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