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AKTYaNbHOCTb T€Mbl. SPHEKTUBHOE NMPUMEHEHNE IPaXKAaHCKO-MPaBOBbIX HOPM B
JIOrOBOpPHbIX 06A3aTeNbCTBAX 3aBUCUT, NpeXae BCero, 0T BHYTPEHHEN COrlacoBaHHOCTY
CUCTEMbl OrOBOPOB, MOCTPOEHHOM Ha 06 bEKTUBHbLIX NPMU3HaKax. OCHOBAHHANA Ha TaKUX
Havaslax CMcTeMa 4oroBopoB obsieryaeT NoHMMaHne 3aKoHa U OKa3blBaeT
CYLLECTBEHHYO NMOMOLLb B DOPMUPOBAHUM NPABUJIbHBIX CYXKAEHUA OTHOCUTENBLHO
CylLlecTBa CaMOro 3aKoHa, B YSICHEHUM TOro NopsiAKka, K yCTaHOBNEHUNIO KOTOPOro
CTpPeMUCA 3aKoHodaTeb.

YCcTaHOBNEHNE KPUTEPUEB, C KOTOPLIMU 3aKOHOAATE b CBA3bIBAET 0COBEHHOCTM
NPaBOBOro PeryanpoBaHns oTAe/IbHbIX BUAOB AOrOBOPOB, obecrnevymBaeT NpaBuibHYO
KBanMprKaLuno BOSHUKLLEro 4OrOBOPHOro NMpaBoOOTHOLEHUS, YTO, B CBOIO o4yepenb,
B/IMSIET HA 3aKOHHOCTb CyAebHbIX peLleHnin, NMOCKO/IbKY MMEHHO NMpaBuibHas
KBanMpmkKauma cozgaeT OCHOBY ANA MPUMEHEHNA K OFOBOPY TeX MPaBOBbIX HOPM,
KOTOpble NpeAHa3Ha4YeHbl 41 ero peryimpoBaHus.

KBanndurkaumsa LOroBopoB, KOTOpas ABASAETCA BaXKHENLLINM 3JIEMEHTOM AEATESIbHOCTU
He TOJIbKO CyaebHbIX, HO N NHbIX MPaBOMPUMEHUTESIbHbLIX OPraHOB (PerncTpupyoLLNX
[OroBOpbl, HOTApPUyCOB 1 T.A4.), Bbi3blBAa€T ONpenesieHHble 3aTpyaHeHnA. ObycnoBieHo
3TO KaK MCMOoJIb30BaHNEM Pa3/INYHbIX KpUTEPUEB pa3rpaHNYeHns 4OroBOpoB, Tak n
OTCYTCTBMEM €4ANHOIr0 NoAXo4a K onpefesneHn0 OCHOBHbIX MPU3HAKOB, MO3BONSIOLLNX
3aKoHopaTento 06beaANHNTL AOrOBOPbLI C OAHOPOAHbLIM NPAaBOBbLIM PEry/INPOBaHNEM B
onpenenieHHble rpynnoi.

Mpobnema Knaccupukaumm 4OroBoOpoB HEOAHOKPATHO NOAHMMaNachk B IMTepaType. TO
6b1n10 cBA3aHO NMbo C pa3paboTKOM HOBbIX FPaXKAAaHCKUX KOOEKCOB, YTO MO3BOJISAN0
rnepecMoTpeTb CYLLeCTBOBaBLUY Ha TOT MOMEHT CUCTEMY NOMMEHOBaHHbLIX LOr0OBOPOB,
nnbo c BbIIBIEHNEM KpUTEpmMeEB pacnpeneneHns A4oroBopos no pasjiMyHbIM rpynnamM Bo
BHOBb NpuHATOM K.

OO0BbEeKTOM KypcoBOM paboTbl ABASAIOTCA OCHOBAHUSA KNaCCUPUKaALUUM N OENEHNS Ha
Takon KaTeropmm Kak rpa>xjaHCcKo-npasoBon A0rosop.



npeAMETOM nccnengoBaHmA ABNAKOTCA KPUTEPUMA BbloesieHNA OTAeJIbHbIX T'Pa>X0aHCKO-
MpaBOBbIX OOMOBOPOB.

OCHOBHOW Uenbi KypCoOBOIro NCC/IeA0BaHNSA ABAAETCA onpeneneHne Hanbonee
3HAYMMbIX TEOPETUYECKNX N NPaKTNYeCKMX npobnem, Kacaowmxcs BUaoB n
0cobeHHOCTEN NHCTUTYTa Fpa>KAaHCKOro A0roBopa.

ONs AOCTUXXEeHMA NoCTaB/IEHHON wenu 6binm chopMyNMpPOoBaHbl CleayrLme 0OCHOBHbIE
3aga4vun, KoTopble HeobxoamMmo 6110 pewnTh:

- 0aTb NMOHATME N COAEPXKaHNe l-IaCTHOFIpaBOBOVI KaTeropumnm Ha3blBaeMown ganee
rpa>xxgaHCKmMM goroBopom,

- MPOBECTM KJlacCndmnKaLmno rpa>kaaHCKo-npaBoBbIX 4Or0BOPOB;
- onpenennTb 0COBEHHOCTN CMeLLaHHbIX MPaXJaHCKO-MPaBOBbIX A0r0BOPOB;

MeToabl uccnepoBaHuUA. [11s JOCTMXKEHNSA NOCTAaB/IEHHOW Lenn B npouecce
nccnenosaHMsa dbin nMpMMeHeHbI 06LLI,eHay‘-IHbIe n cneunasJibHble MeTodbl MO3HAHNA:

- ANaNeKTUYeCcKNin meToa;
- hOpMabHO-IOrN4Yecknin MeTon;
- METOJl CPAaBHUTENIbHOIO aHan3a.

IMnNupmuyeckon 0asom nccnenoBaHNa ABNAETCA OENCTBYIOLLEE 3aKOHO4ATEeNbCTBO PO,
a TaK>Xe 3aKOHOLaTesIbCTBO HEKOTOPbLIX 3apybeXXHbIX CTpaH, MOHOrpaguyeckasa u
yyebHas nutepaTypa.

TeopeTnyeckonm oCHOBOWN KypcoBon paboTbl CTanun TpyAbl TaKMX aBTOPOB Kak: HO.d.
becnanos, H.A. O3maHoB, T.K. lNpumak, B.B. fAposas, A.{l. PbI>)XeHKOB 1 gp.

Ncxons w3 uenn 1 3aaay Kypcosasn paboTa nMeeT cliefyollyio CTPYKTYpPY: BBeleHue,
JIBE rN1aBbl, 3aKJIl04YeHMe, CMNCOK NUCMO0JIb30BaHHbIX UCTOYHUKOB.

NnaBa 1 NoHATHUE U pONb rpa>kaaHCKO-NMPaBOBOIo
AoroBopa



1.1 NoHATHe rpa>kaaHCKOro Aorosopa U ero Mecto B
4YaCTHOM OTpacJ/ieBOM perysJimpoBaHuu

OnpepeneHne npeagMeTa uccaegoBaHuUsa ¢ NO3NUMN, OENCTBYIOLWEro Ha AaHHbIM MOMEHT
3aKOHOOaTeNbCTBa:

- LOroBOpOM MPU3HaEeTCA CornalleHne AByX Wi HECKONbKNX Nny, 06 yCTaHOBNEHNM,
N3MEHEHNN NN NPEKpPaLLEHUN TPpaXKaAaHCKUX NpaB uam obs3aHHOCTEeN

KO.®. becnanoB yKa3biBaeT, 4TO MO CBOEWN NpaBOBOW nNpupoae stobon rpa>KaaHCcKo-
MpaBOBOMN O0OroBOp cAesikon. Kateropun «caenka» u «4oroBop» COOTHOCATCS Mexxay
cobonm Kak obLiee n oTaesibHOE: KaXK bl OrOBOP ABASAETCS COEJSIKON, HO HE KaXkKabln
cAesika BNseTCcs A0roBOopoM. [loroBopaMu SABASETCS NMWb OBYX - WIN MHOTOCTOPOHHME
COENKN, Toraa Kak caesikon MoryT BbiTb Tak)Xe AeACTBMSA 0QHOr0 1La, HanpaBJ/ieHHbIE
Ha YCTaHOBJIEHNE, U3MEHEHME, MPEKPALLEHNE U T.M. FPa>KgaHCKNX NpaB 1 ob6s13aHHOCTEN
(oQHOCTOpPOHHME caenkn)[1l].

Tak, Ha 4OroBOPbl PACMPOCTPAHSOTCS 0bLLNE MOSIOXKEHNS CAENOK, YCTAaHOBJIEHHbIE 1.
9 IK. CnegyeT OTMETUTb, YTO MOHSATUE «A0r0BOP» UCMONb3YETCA TakXe B ApYyrux
OTpac/sX 3aKoHOAATeNbCTBa» (Hanpumep, TPYO0BOW AOroBOP, aAMUHUCTPATUBHbLIN
forosop 1 Aap.). O4HaKo TamM OOroBOp BbICTYMAET Kak KaTeropus COOTBETCTBYOLLEN
OTpac/M NpaBa C COOTBETCTBYIOLLNMY 0COBEHHOCTAMU onpeaeneHns U NpaBoBOro
perynmpoBaHus. K HEKOTOPbIM N3 TaKUX OOrOBOPHbLIX OTHOLLUEHU FpaKaaHCKo-
NMpPaBOBble HOPMbI MOFYT MPUMEHATHLCSA MPU YCI0BUK, 4TO 3TO NPSMO NPeayCMOTPEHO
3aKOHOAaTEe/IbCTBOM.

NTak, rpa>xgaHCKo-NpaBoOBOWN AOrOBOP - COrslalleHmne asyx nam 6osee CTOpoH,
HanpaBJZIEHHOE Ha YCTaHOBJIEHNE, N3MEHEHNE M NPEKPaLLEHME FPaXKAaHCKUX NpaB U
ob6sa3aHHocTenm (m. 1, c. 420 INK). OCHOBHbIMW NMPU3HaAKaMN AOroBopa ABJAOTCS:

* 1OroBopeHHOCTb, TO eCTb OJid €ro cywectsoBaHA 0OJIXXEH ObITb KOMIMPOMUCC,
coBrnageHme BoJsien3bvaBieHnNAa y4aCTHUKOB,

* JOroBOpPEHHOCTb ABYX WUJIN bonee nuu, To eCTb NO BOJSIEU3BABAEHNIO NNLLb OAHON
CTOPOHbI HE MOXEeT BO3HMKHYTb OOroBOP,

* HanpaBJIEHHOCTb Ha YCTaHOBJIEHNE, N3MEHEHNEe UIN NpeKpaLleHne rpa>KgaHCKnx npas
n obsA3aHHOCTEN, YTO CBMAETEes/IbCTBYEeT O ero NpaBoBOM NMpupoae opuan4yeckoro akTa .



[pa>kAaHCKO-NpPaBOBOW AOroBOp - 3TO Ta PyHAAMEHTasIbHasA YaCcTHOMNpaBoOBas
KaTeropus, KoTopasi Ha NPOTSXXKEHUN Y)Ke HECKOJIbKUX CToNeTun pa3pabaTbiBaeTcs
IOPUANYECKON HAYKOM, OAHAKO CKa3aTb, YTO eCTb O4HO3HAYHOE, HENPOTMBOPEYMNBOE ee
noHuMaHue, 6bis10 6bl ownmboyHo. bonee Toro, No gaHHbIM B.A. BuTtywko nobas
HalUWOHaNbHasa KOHCTPYKLUMA OOroBOpa MMEET onpeaeneHHyto crneunduky,
06yCNOBNEHHYIO NONIMTUYECKUM, SKOHOMUNYECKNM, NOEOJIONTNYECKNM,
KYNbTYPOJIOrNYECKNM U OpP. KOHTEKCTamMun[2].

B kayecTBe nNpmMMepa A0CTaTOYHO NPMBECTU aHIN0-aMepPUKaHCKoe NoHMMaHme
rpa>xJaHCKOro AoroBopa Kak obelaHns 1 poMaHO-repMaHCKOe - KaK COorsalleHuns.
MosTomy 6osiee NpaBMIbHO pacCMaTpPMBaTb AOMOBOP HE TOJIbKO KaK C/I0OXXMBLUMECS
NnpaBoOBble HOPMbI, MPaBuUJia NMOBEAEHMS, @ FOPa3a0 LINPEe - KaK UCTOPUYECKN
obycnoBneHHoe (hopMUpoBaHME NpencTaBAeHUIA 0 ero 3Ha4YeHnun, onpeaesneHnn,
peannsaunu, posan n MecTe B XXU3HKU obLlecTBa.

C 3TOW TOYKM 3peHNs POCCUNCKUIA MHCTUTYT rPa)1aHCKOro J0roBopa MMeeT Kak obuime
4yepThl, cOnMXKaoLWmMe ero C POMaHO-repMaHCKOM NPaBOBOW CUCTEMOW, Tak 1 obnanaeT
CcobCTBEHHOM YHMKAIbHOCTbIO. MpyK 3TOM 0CTaHOBUMCS Ha nepuode Ao 1917 r.,
NMOCKOJIbKY MMEHHO 34eCh bblnin pa3paboTaHbl OCHOBHbIE MOJIOXKEHUSA [O0roBOpa U
Hanbonee APKO NPOCEXNBAETCA ero cneunduka.

Hafo ckasaTb, 4TO B OTJIMYME OT 3amafHbIX CTPaH TeopeTuyeckme OCHOBaHMUA
rpa>kgaHCKoOro goroesopa B Poccmm 6biamn 3a510)KeHbI AOCTAaTO4YHO No34Ho (B XIX - Havane
XX BB.), NOCKOJIbKY CaMa LUMBUINCTUYECKAa HayKa BCTyMnuia B CTaAMNO aKTUBHOIO
pa3BUTUSA TOJIbKO C cepeamnHbl 60-x rr. XIX Beka, nepBoHavasibHO peLwlas 3agaydun rno
3/IeMEeHTapHON CMCTeMaTuU3auUnmM NPaBoBOro MaTepmana.

Kpome Toro, MoTnBamu, nobyameimmMm NnpucTynmnTb K €ro MUHTEHCUBHOMY N3YYEHUIO,
CTajIn He CTOJIbKO BHYTPEHHNE NOTPeObHOCTU eCTeCTBEHHOIr0 pa3BuUTNA YaCTHOM
cobcTBeHHOCTU, Toprosoro obopoTa, MHAMBUAYaNN3MaA U T.4., CKOJIbKO BHELUHME
NPUYUHBI - MPOBEeAEHNE SIKOHOMUYECKUX pedopM, nsgaHue NonHoro cobpaHmnsa 3aKOHOB n
CBopa 3akoHoB Poccunckon umnepuun, CynebrHas pegopma 1864 r. n T.4. OTU U apyrme
obcTosaTenbLCTBa Npegonpenennam NHTepec K 4OroBopy, BbIBENM €ro nccnefoBaHns Ha
HOBbI/ YPOBEHb - 3aK/IaflblBaeTCA TeopeTn4eCckKun hyHaaMeHT, BO3pacTaeT nx
npakTu4yeckas 3Ha4YMMOCTb, HTO BO MHOIOM SBJISINIOCb 3aC/lyron chopMmpoBaBLLErocs B
Te rofbl MOKONEHNA PYCCKUX IOPUCTOB, onpepenneLunx 6asosblie NpeacTaB/ieHNs O
[0roBope, ocTamLwmnecs HEM3MEHHbIMU N MO CErOAHALHNA OEHb.



OnHako B cBA3K € obuien opmeHTaunen Ha 3anagHoOEBPONEnCcKy MoAesb pPa3BuTus,
pyCCKas IopUCNpyaeHUns, XO0TH B HEN, 6€3yC/IOBHO, HAaNNYeCTBYeT COOCTBEHHbLIN CTUJb U
BbICOYANLLNI YPOBEHb UCCNea0BaHUN, XapaKTepmn3oBasacb HEOObIYaNHON OTKPbITOCTbIO
K MHOCTPaHHbIM NPaBOBbIM UAEAM N LOKTPUHAM, YTO CBA3aHO Kak C 06bEeKTUBHbIMU, TaK
N c cybbeKTUBHbIMN NpUYnHaMn. K NepBbIM MOXXHO OTHECTN He0CTAaTO4YHY Pa3BUTOCTb
CoBCTBEHHOIr 0 rpaxgaHckoro obopoTa, MHCTUTYTa YaCTHOM COBCTBEHHOCTU, Haln4mne
deonanbHbIX N HaCTHOKANUTAIMCTUYECKMX SIKOHOMNYECKNX OTHOLLIEHUA N T.4. A,
COOTBETCTBEHHO, HE MOr10 BbITb HAaKOMIEHO OBLLINMPHOro PaKTUYEeCKOro MmaTepmnana,
KOTOPbIN NOCAYXXWJ Bbl OCHOBaHMEM A5 lWnpokoMacwTabHbix obobuweHnn, ga n
noTpebHocCcTb obLiecTBa B pa3BUTUKM TAaKOro poaa npencraBieHNin CyLwecTBEHHO
orpaHMYymMBanacb 4OMUHNPOBAHMEM NEPAPXMNYECKNX COLMNANbHBIX CBSA3EN U
pacrnpocTpaHeHWeEM LOroBOPHbIX naen nuwb cpeamn obpasoBaHHOM YaCTM HacesieHus
CTpaHbl. KO BTOPbLIM - MPUHATNE B KadYecTBe obpasua 3anagHOEBPONENCKMX Moaenen,
nosiyvyeHune ropnamnyeckoro obpasoBaHns B repMaHCKnMX, ppaHLy3CKUX YHUBEPCUTETAX,
npurnaweHne onasa npenogaBaHusa npaBa MHOCTPaHHOW npodeccypbl U T.4.

(naBHOE Xe oT/Inm4me GopMmMpPoBaHUSA POCCUNCKUX U 3anafHbIX TeopeTnYeCcKnx
npeacTaBieHUN O Frpa>K4AaHCKOM O0OroBope 3akKJlo4anoCb B TOM, YTO nociegHmne He
TOJIbKO OTpakajimn SKOHOMUNYECKME NMOTPEOHOCTU, HO N ABNAINCE Pe3ysibTaTOM
OJINTENbHOro eCTeCTBEHHONr0 NCTOPUYECKOro pa3BuTuS, rae npu Ka4eCTBeHHbIX
N3MeHeHnAX B 0bLLEeCTBE U MUPOBO33PEHNN CYLLLECTBOBAJIa BbICOKasA KyJ/ibTypHas
NnpeeMCcTBEHHOCTb 3M0X, NMOCTPOEHHAs Ha AMHAMUKe OTHOLWEHU. To eCTb CTapoe,
BCTPETUBLLUNCL C HOBbIM, HE pa3pyLlanocb N He BOCNPOU3BOANIIOCH KaK Ha BocToke, a
MOPO>XXA4aJ10 HOBbIN CMHTE3. B 4HaCTHOCTU, «eCTeCTBEHHO NMpaBoBas WKoa Ans
06BbACHEHUSA NPOUCXOXKAEHNSA NONNTUYECKMX NpaB N 06s93aHHOCTEN BOCMNOJIb30BasllaCb
PUMCKOW KOHCTPYKUMEN OOroBopa», Klaccmyeckas Teopus 0orosopa - eCtTeCTBEHHO
NpaBoOBON TPaKTOBKOMN.

OTMeYanncb ocobeHHOCTN B NopsaaKe 3ak4YeHuns, hopMax, coaepXaHum, NCnoaHeHnmn
rpa>kgaHCKMX AOroBOPOB: 3HAYUTESIbHYIO POJib Urpana JIndyHasa CBA3b, MOCKOJIbKY
cobnopeHne popMbl, Hagsiexxallee NCMOJIHEHME 3aBUCeNN OT TOro, C KeM 3aKJ1io4ascs
AOroBOp; OQHOr0 coBepLleHHoNeTns bbl10 HeEAOCTAaTOYHO, YTOObLI MMETb NPaBo
CaMOCTOSATEe/IbHO BCTYMaTb B AOMOBOPHbIE OTHOLWEHMUS, HY>KHa Obla ewe He3aBUCUMOCTb
OT CEMeNHOWN BNacTu apyroro nvua; obotofHOe cornacne KoOHTpareHToB Ui npolieHne
[0JIra He npekpawanm oba3aTenbCTB, €C/IN OHU BJIeKIN 3a cobon yuepb onsa ceMmbn nam
X03ANCTBa KpeanuTopa; Kynasa-npogaka Morsa oblTe Npu3HaHa HegenCcTBUTENbHON Mo
XO03ANCTBEHHbIM COOBparkeHnaM ceMbin, obLLECTBa UM U3-3a 3aKJIIOYEHUNS B NbAHOM
Bnoe n 1.4.[31].



Ho To, 4To Nnpegnonaranocb caenaTbh - 3aKOHOA4ATEJ/IbHO 3aKPEeNUTb Takoe obbegnHeHne
Ha4as rpa>k4aHCKoro npasa, KoTopoe 6b1/10 6bl B paBHOW CTENeHU NPUrogHO Anas BCex
6e3 NCKAIYEeHNA C/I0EB HAaCceNeHNs, BbINOJHUTb OKa3anoCh B BbiCLLEN CTENEeHM
npobnemaTtun4Ho. Mo aTomy nosogy C.B. NaxmaH nucan: «MOHATHO, 4YTO 4YeM TecHee
chepa rpakagaHckom ceoboabl 1 4HeM MeHee pa3BuUTa NnoTpebHOCTbL B obopoTe
LeHHOoCTen, TeM cnabee pasBuTme TeX POPM NPaABOOTHOLLEHUN, B KOTOPbIX
rocnoAcCTBYeT YaCcTHOe pacrnops»xeHune, YyacTHasa caenka. Nostomy B HawemM Hapo4HOM
ObITy HENb35 UCKATb HM 3HAYUTEsSIbHOIrO Pa3BUTUSA OTHOLLEHNIA, OCHOBAHHbIX Ha cOenke,
HN TeX Pa3BUTbIX N CJIOXKHbIX (POPM rpakaaHCKoro obopoTa, KOTopble ABAAKTCA Ha
BbICLUMX CTYNEHAX HAapOAHOW KyNbTYypbl».

NHbIMN cnoBaMu, B POCCMNCKON MMNEPUN OTHIOAb HE 3aKOHOAATENbCTBO UM AOFOBOPLI
pPerysnpoBan 3Ha4YUTEesNbHbIN NIACT rpakAaHCKO-NMPaBoOBbIX OTHOLLEHW, @ HOPMbI
06bI4YHOr0 NpaBa, KOTOPbLIE UMENUN SIPKO Bblpa>keHHbIN OOLMHHBIN XapaKTep n
obecneymBanncb cnnaMmm obLLECTBEHHOIO KOHTPOJIS N MPUHYXAeHns. Kak otmedan HO.C.
FambapoB, «Hall KPeCcTbAHWUH, HECMOTPSA Ha 3HAYMTENIbHOE Pa3/I0XKEHNE NPEXHEr0
nopsiaka, roBOpPUT 40 CMX MOp “MuUp npmukasan” n ncnonHseT 6ecnpekocsoBHO ero
npukKasaHus, He 3aflaBasiCb BONPOCOM: BXOAAT NN 3TN NPUKA3aHUS B KOMMNETEHLMIO
Mupa. TakKMM BCECUJIbHBIM MPeacTaBASeTCsa MUP B €ro CO3HaHUN. Ha 0BLNHHBIX
cobpaHmsax obcyKaatTcsa U NOCTYMNKK OTAENbHbIX UL, NOABEPrasiCb TaKOMy CTPOroMy
KOHTPOJIO 06LL,EeCTBEHHOIO MHEHNSA, YTO BOPOTHLCA C HAM HU Y KOTO HET BO3MOXXHOCTU»[4]

NopBoas UTor, Hago ckasaTb, YTO Mbl HablgaeM AOCTaTOYHO Pa3HOMIAHOBYO KapTUHY
- M BbICOYaWLUMN TeopeTUYeCKNn ypoBeHb pa3paboTKmM MHOMMX NMOJIOXKEHUW A0roBopa, 1
HECOOTBEeTCTBUE MPUHATLIX LOrOBOPHbLIX MAEaNI0B peasibHO CJI0XKMBLUENCS COLUMasibHON
DEeNCTBUTENIbHOCTU, N AeNCTBNE HOPM 0ObIYHOrO NpaBa, POPMUPYIOLNX OTINYHYIO OT
o1LMaNbHO MPU3HAHHOW OOrOBOPHYIO NPakKTUKY, 00yC/IOB/IEHHYIO OOLLNHHBIM
XapakTepoM coumnmyma. B uesiom xxe MOXXHO roBOpUTb, C OAHOW CTOPOHbLI, O
CaMOBbITHOCTN POCCMNCKOro MHCTUTYTa rpa>K4aHCKoOro Aorosopa, ¢ APYyron - o ero
NCTOPUYECKOM, NAE0JIOrMYECKOM TArOTEHUN K POMaHOrepMaHCKM MNpaBoBbIM
KOHCTPYKLUSAM.

1.2 CBobopna ochopMneHus n peanusaumm
rpa>xaaHCKuxX AOroBopos



pPa>kAaHCKMIM KOAEKC B CT. 3 MPAMO NMpoBo3rjawaeT ceobony oorosopa 04HOM 13
rN1aBHbIX 0OLLMX MPUHLMNOB rPaXk4aHCKOro 3akoHoaaTenbcTBa. CornacHo cT. 6 MK
CTOPOHbI BNpaBe 3akJIl04YNTb OOroBOp, HE NPeAYCMOTPEHHbIN FPaKA4aHCKUM 3aKOHOM,
yperyamposaTb B NpeaycMOTPEHHOM 3aKOHOM 0roBope CBOU OTHOLUEHUS, He
yperyampoBaHHbIE UM, @ TaKXXe OTCTYNUTb OT MNOJIOXKEHUN 3aKOHa N yperyampoBaTb
CBOW OTHOLWEHNA No cobcTBeHHOMY ycMoTpeHuto. O.H. CTenaHoBa HaNnoMMHaEeT, 4YTO
cornacHo cT. 421 K yctaHaB/AMBaEeT, YTO CTOPOHbI CBOBOAHbI B 3aK/II04EHNW A0r0OBOpPa,
BblOOpe KOHTpareHTa 1 onpenesneHnn cogep>XaHnsa Takoro Aorosopa, a cT. 422 MK
npenycMaTpmBaeT BO3SMOXKHOCTb 3aKJ/Il04YEeHNSA CMeLllaHHbIX LOrOBOPOB, COCTOALLME N3
3/1EMEHTOB pPa3J/IN4YHbIX OOrOBOPOB.

CyLLeCcTBYIOT pa3/iMyHble Hay4Hble NoAX0Abl K MOHUMAHMWIO CTPYKTYPbl COAEpXaHUs
cBoboabl AOroBopa. 3TOT BOMNPOC A0 CMX MNOP UMEET AUCKYCCUOHHBINA XxapakTep. OgHako,
Mo HaleMy MHeHUIo, uesiecoobpasHo 0TpasuTb cogep)xaHne ceoboabl AOroBopa,
BblIE/INB TaKMe ee 3/1eMeHTbl, Kak cBoboaa 3akJiloyeHns 4oroBopa (BkJo4vasi cBobonom
BblbOpa KOHTpareHTa), ceobona Bbibopa BUAa aorosopa, ceoboaa cnocoba 3aknoyeHUs
(dbopMbl) Aoroesopa 1 ceoboda onpeneneHna cogep>xaHus (ycaoBuii) 4oroesopa.

CBobopa 3akNt04eHNa A0roBopa COCTOUT B BO3MOXXHOCTW BCTYNIEHNS B AOFOBOPHbIE
OTHOLUEHNA Ha OCHOBE BHYTPEHHEr0 BONEN3bABIEHNS UX MOTEHLUMANbHOro cybbekTa, To
€CTb CTOPOHbI fOroBopa. B oCHOBe Takoro BONEN3bSABIEHMS AOJIKHA HAaX0AMUTbCS
lopuanveckn HeBpeanMa aBTOHOMHAs BOJIS CTOPOHbI, 3aKJIIO4AETCS B €€ XKeNaHnn Ao
HaCTYMNJIEHMS MPaBOBbIX MOCEACTBUIA, KOTOPbie MOryT BbITb A4OCTUIHYThI MyTEM
BBEAEHMNSA B COOTBETCTBYOLME OOrOBOPHbIE OTHOLWEHNSA. OTMETUM, 4TO B CTPYKTYype
aBTOHOMHOW BOJI CTOPOHbI MEPBUYEH XKeNaHne A0CTUYb onpefeneHHbIX NPaBoBbIX
nocneacTBU (COOTBETCTBEHHO, 1 SKOHOMUYECKNX Pe3y/ibTaTOB), a XKeJlaHNe 3aKJIl0UYnNTb
KOHKPETHbI AOroBOpP UMeeT BTOPUYHbLIA XapaKTep, NOCKOJIbKY BCTYMJieHne B
[OrOBOPHbIE OTHOLLEHMS OCYLLECTBISIETCS HE paAyu HEro Kak TakoBOro, a SBNsieTCs
WHCTPYMEHTOM peanm3aumnm CTOPOHON CBOUX MHTEPECOB.

CBobopa Bbibopa Buaa AoroBopa NpeaocTaBasieT CTOPOHAM BO3MOXKHOCTb BbiIOpaTh
NPSIMO NPeAYCMOTPEHHbIN aKTOM Fpa)k1aHCKOro 3aKOHOAAaTeNbCTBa BUA AOrOBOPa,
3aKJII0YMTb CMELLaHHbINA AOroBOp C 3/1IEMEeHTaMMN Pa3/IMyHbIX 4OrOBOPOB UMW AOrOBOP, HE
npeayCcMOTPEHHbIN Fpa)KAaHCKNUM 3aKOHOAaTeNbCTBOM. Onpeaensaomnm Kputepmem, Ha
OCHOBAHWM KOTOPOro ocyLlecTBaseTcs Bbibop Bnaa byayuiero gorosopa, siBAsieTcs
IOPUANYECKOE eI CTOPOH, T.€. nx obLiee xenaHue Ao HacTynJIeHns onpenesieHHbIX
nocnenCcTBUN 3aKIl04EHNA OOroBopa. Takoe XeflaHne CTOPOH, a, C/IeoBaTeNbHO, U
topuanyecKas Lenb oroBopa, ABaseTcs ceoeobpasHbiM 06LMM 3HAMEHATENEM,
OYepYEHHbIM B pe3ysibTaTe COrjlacoBaHMs NepBOCTEMNEHHbIX MHTEPECOB CTOPOH.



Hanpumep, npnobpeTteHne npaB MoXeT ObiTb IOPUANYECKN OTPa>kKeHo B AOroBopax
KYNIN-NPOAaKN NN apeHbl, 0QHAKO Fpa>KAaHCKOe 3aKOHOA4ATe/IbCTBO HE HaBs3bIBaeT
CTOpPOHaM, Kakol MMeHHO MexaHN3M Takoro npnobpeTeHuns (To eCTb BUA A0OroBopa)
HeobxoANMO NMPUMEHUTD.

Mo paHHbIM A.{. Pb)keHKoBa B 'K MpAMO npefyCMOTPEHO 1 NPaBO CTOPOH 3aK/II0YNTb
00roBop, coaep>allnim 371IeMEHTbI pa3/IndHbIX 4OrOBOPOB (CMeLaHHbIN gorosop). K
OTHOLUEHUSAM CTOPOH B 3TOM CJly4ae NPUMEHSAI0TCH NOJIOXKEHNS MPaK4aHCKoro
3aKoHoOaTesIbCTBa O A0roBoOpax, 3JIeMeHTbl KOTOPbIX coAep>XaTCA B CMEeLaHHOM
norosope[5]. OQHaKo CTOPOHbLI BripaBe OTCTYMNUTb OT 3TOW HOPMbI, NPeayCMOTPeB NHOM
nopsAaoK peraamMeHTaumm CBOUX OTHOLEHUN CMELLUAaHHbIM Or0BOPOM, T.€. 3aMeHUB
MOJIOXKEHMNS aKTa rpa>KJaHCKOro 3akoHogaTesibCTBa COOCTBEHHOW AOrOBOPEHHOCTM.
KpomMme 3Toro, otkas oT npuMeHeHus HopM 'K 06 oTaesibHbIX 40r0BOPOB-COCTABAAOLWNX
CMeLlaHHOro AoroBopa A0MNyCKaeTCH, ecsiv 3TO BbiTeKaeT U3 CYLWHOCTN, eCTb NpUpoabl
Takoro Jorosopa. YKasaHHbIM ANCNO3UTUBHBLIA NOAX0M 3aKoHo4aTe 11 OCHOBbIBAETCS Ha
OCO3HaHWN YCJIOBHO CMOLE/IMPOBAHHOIO XapakTepa 4OrOBOPHbIX BUAOB,
npenycMoTpeHHbiX B K. Kak npumMep cMeLllaHHbIX 4O0r0BOPOB MOXXHO NPUBECTH
WHBECTULIMOHHbIE LOMrOBOPbLI B Cpepe CTPoOUTEeNbCTBA, CcoAep Kalume 31eMeHThbl
O0roBOpPOB KYrMan-npoaa>kn, nogpsga n 3anma.

Kpome 3T10ro, FK B CT. 6 npegycMaTpmBaeT BO3MOXXHOCTb 3aKJIl04eHNSA 0Or0OBOPOB,
NMPsSMO He NpefyCMOTPEHHbIX aKkTaMun rpa>KAaHCKOro 3aKoHogaTeNbCTBa, Npu yCciaoBUK
NX COOTBETCTBUSA 0OLLMM NMpUHUMNAM rpa>KgaHCKOro 3aKkoHogaTeNbCTBa, TpeboBaHUAM
pPa3yMHOCTU 1 CNpaBeanBoCcTM N obbl4aam genosoro obopoTa.

Taknm obpa3oM, HaXOAUT CBOE pa3BMUTUE NONoXKeHUA CT. 11 TK 0 TOM, 4TO rpakgaHckue
npasa n 0643aHHOCTN BO3HUKAIOT N3 AENCTBUA N1L, KOTOPbIE HE NPeayCMOTPEHbI
rpa>X4aHCKNUM 3aKOHOM, HO MO aHaIornMmM NOPOXKAAIOT rpa)KaaHCKMe rnpasa u
0053aHHOCTIN. 3aKJII04EeHNEe Takux LOrOBOPOB ABNASAETCA pe3y/ibTaTOM aBTOHOMHOM
npaBoOTBOPYECTBa CTOPOH, OCYLLECTBJIAETCA Ha OCHOBE aHaJIornmM 3aKOHa 1 aHalormu
rnpasa.

Ceobopa crnocoba 3akso4eHNs Aorosopa o3HavaeT cBoboay CTOPOH 3aKJI4YUTb A40roBOp
B /itobon hopme, NCXOAHA U3 TOro, 4TO AOrOBOP CHUTAETCHA 3aK/YEHHbBIM Npn
[OCTVXXKEHNN CTOPOHAMU COrlacus ero 3akJ/4yunTb, TO eCTb C OCHOB KOHCEHCyann3Mmy. B
3TOM CJly4ae NPUHLKNN KOHCEHCYann3My TOJIKYETCH, Kak BO3MOXXHOCTb CTOPOH
[0roBapmBaTbCs O 3aKJlIlo4eHUM gorosopa 6e3 HeobXoANMOCTN BbINOJIHEHNA KaKuUX-11Mbo
ApYyrux oencTBun, HanpmMmep nepenaydun sewm, He ocsoboxgaeT CTOPOHbI OT
TpeboBaHMM MO NPefoCTaBAEHUIO UX BOJIEU3BABIEHUIO onNpeaesieHHON hOopPMbl.



Mo obwemy npaBuay OoroBop He TpebyeT cneymanbHON POPMbl U MOXXET 0hopMAATbLCA
YCTHO, B YHaCTHOCTW NyTeM COBEPLUEHNS KOHKIOAEHTHbIX EeNCTBUN UK OaXKe
MosndaHuem (cT. 205 IK). Kpome Toro, cornacHo cT. 639 'K gorosop MoxxeT ObITb
3aksto4eH B ntobon popme, ecnm TpeboBaHMA OTHOCUTENBHO (hbOpMblI AOrOBOpPA, HE
YCTaHOBJ/IEHHble 3aKOHOM. HO CTOPOHbLI MO B3aUMHOMY COrslacuto Bnpase BbiOpaTh
ornpenesneHHyo opMy, B HaCTHOCTU NMUCbMEHHOE, Aa>ke eC/IM OHa He yCTaHOoBJIeHa
3aKOHOM. [1pn 3TOM eCnin CTOPOHbI 4OrOBOPUINCE 3aKJIIOYNTL 4OMOBOP B onpenesieHHon
hopMe, OH CYMTaeTCH 3aKJII0YEHHbLIM C MOMEHTa NpenocTaB/ieHNsa eMy Takon hopMbl,
[aXKe eCc/im 3aKOHOM 3Ta (popMa g JaHHOro Buaa A0roBopoB He TpebyeTcs.

B cooTBeTCcTBUK CO CT. 421K CTOPOHbI CBOOOAHLI B ONpeaeneHnmn ycaoBmnm 4orosopa
(ero copgepxxaHus). Cogep)xaHMeM OOroBopa ABASETCHA ero ycnoBus (MyHKTbI), KOTopble
onpenensoT npaBa U 06893aHHOCTU CTOPOH (CT. 422 IK). CeBobona onpeneneHuns
comep)XaHusa gorosopa pernamMmeHTupyetca B K, ncxons ns KoHuenumm rnpmmMmeHeHus
MMMEepPaTUBHLIX N ANCMNO3UTUBHLIX HOPM 3aKOHa. IMnepaTuBHbIe HOPMbI MPUMEHSAITCSH
He3aBMCUMO OT BOJIM CTOPOH, @ UCMNOJIb30BaHNE ONCMO3UTUBHBLIX ABNAETCA NpegMeToM
NX aBTOHOMHOW BOJIN, T.€. YCMOTpPEHUI0. B cooTBeTCTBUM CO CT. 422 K ycnosus
0OroBopa AesiATCA Ha Te, KOTopble onpeaesieHbl N0 YCMOTPEHUIO CTOPOH Y
corslacoBaHHblE UMW, N TaKne, KOTopble ABNAAITCA 0ba3aTeNlbHbIMU B COOTBETCTBUN C
aKTaMu rpa)kaHCKoro 3akoHogaTesibCTBa.

YcnoBsus, KoTopble MOryT BbITb onpeesnieHbl CTOPOHAMU MO CBOEMY YCMOTPEHUIO,
COCTOAAT U3 KacCaloLWNXCA HeyperyJimpoBaHHbIX B 3aKOHE OTHOLLUEHUN N TeX, KOTopble
onpepesieHbl B 3aKOHE, HO OT KOTOPbIX CTOPOHbI MMEIT NPaBo OTCTYNMUTb U
yperyampoBaTb 3TU OTHOLWEHUA No cobcTBeHHOMY ycMoTpeHuto [12, ¢. 107].

2 Buabl rpa>ka,aHCKO-NpPaBOBbLIX O,0r0BOPOB

B pOCCUNCKON LIMBUINCTUKE FPakK[AaHKO-MPaBOBbIE AOr0BOPa NPUHATO YC/IOBHO AENUTb
Ha MMYLLECTBEHHbIE, OPraHn3aLUMOHHbIE N CMeLlaHHble. MNpoBeaeM Knaccugpukaumnto
JaHHbIX FPYNn AOroBOPOB

2.1 Buabl MMywi,eCTBEeHHbIX Frpa>kaaHCKO-NMpaBOBbIX
AOroBOpoOB B 3aKOHOOaTeNbCcTBe PO



[Jorosopbl nognexaT Kaaccuukaumm no passiMdHbIM OCHOBaHUAM. B 3aBUCMMOCTU OT
MOMEHTa, C KOTOPOro AoroBop CHNTaeTCqa 3akK/l04eHHbIM, BCe Irpa>KgaHCKO-rNpaBoBble
0OroBOpbLI AeNATCH Ha pealsibHble U KOHCeHCYasibHble. Ecnn KOHCGHcyaJ'IbeII‘/'I 0Orosop
CHNTaeTCAd 3aKJIIDYEHHBIM C MOMEHTa AOCTUXEHNA CTOPOHaMIW COorJlalleHud, To N4
3aK/lo4YeHnA peaJibHOro goroeopa, NOMMMO OOCTUXKEHNA MeXaAy CTOPOHaMun
corjnaweHunms, Tpe6yeTc;| TaKXXe nepepgaya seLllin m peaanbu?l A4OroBop CHMNTaeTCA
3aKJII04YE€HHbIM C MOMEHTa TakKou nepega4yn.

B 3aBNCMMOCTM OT HaNMNYNa UM OTCYTCTBUS OCHOBAHUSA LOrOBOPbI OeNATCA Ha
abcTpakTHble (abCTpaKTHbIE CAENKN — 3TO CAENKN, MOPOXAatoLme npasa u
06A3aHHOCTN, KaK Bbl OTOPBaHHbLIE OT OCHOBaHUA CAEJIKM, HanpuMep BblAayva BeKcesns no
00roBopy NMNOCTaBKW) N Kay3asibHble (MpaBa 1 06a3aHHOCTM Cy6bLEKTOB, BblTeKatowme 13
Kay3aJibHOW COesIKW, OO0JIKHbl COOTBETCTBOBATb €€ OCHOBaHUIO — MpPaBoOBOW LN,
onMpaTbCA Ha Hee, HanpuMmep, Kynas-nponaxa).

Mo CTpyKType coaep>XaHus, BO3HUKAOLLEro Ha OCHOBaHUM 4Orosopa
0653aTeNbCTBEHHOI0 OTHOLLEHMNS, OrOBOPbI AENATCA Ha OQHOCTOPOHHME, TO eCTb Takue
[0roBOpPbI, KOTOPbIE NOPOXKAAT AJ19 0OHOMN CTOPOHbI TOJILKO NpaBa, a AN1a Apyron —
TONbKO 0693aHHOCTN, U ABYCTOPOHHWE WM B3aUMHbIE, TO €éCTb AOr0BOPbI, KOTOPbIE
MopoXXAaatoT NpaBa U 06A3aHHOCTM ANna obenx CTOpoH. He cnenyeT cMewmnBaTb 3Ty
KaccnukKaumio ¢ geneHmem caenok Ha OAHOCTOPOHHME U ABYCTOPOHHMUE
(MHOrOCTOpPOHHME), KOTOPOE NMPONU3BOANTCSA MO MHOMY OCHOBAHMUIO — CYyObEKTHOMY
COCTaBy CAENIKN.

B 3aBMCMMOCTM OT KOJIMYEeCTBa y4acCTBYOLWMX B AOr0OBOpe CTOPOH AOrOBOpPbI AeNIATCA Ha
OBYCTOPOHHME N MHOIFOCTOPOHHME. B ABYCTOPOHHEM A0Or0OBOPE BOJIM CTOPOH UMEIOT
MPOTUBOMNOJIOXKHYIO HanpaBJIEHHOCTb. Tak, B 4OroBope Kynan-nponaku Boas o4HOMN
CTOPOHbI HanpaBJsieHa Ha To, 4TOo6bl KyNnnTb, a APYron — Ha To, 4Tobbl NpoaaThb. B
MHOIMOCTOPOHHEM [0roBOpe BOJIM CTOPOH ABNAIOTCHA He NMPOTUBOMOJIOXKHbLIMU, a
CoHanpasJsieHHbIMW. TpMepoM MHOIOCTOPOHHEro AOroBOpa ABMSETCA JOr0OBOp O
COBMECTHOMN OesaTenbHOCTU[6].

B 3aBMCMMOCTN OT HaIN4YNA NN OTCYTCTBUA BCTPEYHOr 0 npenocTaB/ieHNnsa 0OroBopbl
DensaTcs Ha Bo3Me3aHble n 6e3Bo3mesgHbie. B cooTBeTcTBUM € N. 3 CT. 423 TK PO
DOroBOpPbLI MpennosiaraloTCca BO3Me34HbIMUY, eC/IN U3 3aKOHa, NHbIX MPaBOBbIX aKTOB,
coep>XaHusa uaun cyuiecTtsa Aorosopa He BbiTekaeT UHoe. CT. 424 K ycTaHaB/MBaeET,
4YTO ec/in B BO3ME34HOM L0roBope LieHa He ornpefesieHa, To 3TO 06CTOATEeNbCTBO He
henaeT AOroBop He3aKKYEHHbLIM, @ UCMOJIHEHME A0roBOpa O0J/IXKHO ObITb OMJla4eHo no
LleHe, KoTopas npu cpaBHUMbIX 06CTOATENLCTBaX 0ObIYHO B3MMaETCs 3a aHaslornYHble



TOoBapbl, paboTbl unm ycnyru (n. 3 cT. 424 TK PO).

[oroBopbl 4ensaTcs Ha 4OroBOpPbI, 3aKJ/Il04YEHHbIEe B MOJIb3Y KOHTpPAreHTa, 1 4OroBopLI,
3aKJIl04EHHbIE B M0JIb3Yy TpeTbero Amua (Hanpumep, IN3NHI, cCTpaxoBaHue). [lorosop,
KakK NpaBunao, NopoXgaeT BO3HUKHOBEHME npaB 1 06593aHHOCTEN B OTHOLWLEHWN ero
CTOpPOH. Mo goroBopamM, 3aKJIlO4EHHbLIM B MOJIb3y TPETbLEro AMua npasa npunobpeTaeT
INLLO, KOTOPOE B 3aKJIIDYEHNN LOrOBOpPa HE y4acTBOBaJ10, a A0/DKHUK No TpeboBaHUIO
TpeTbero nnua 0683aH NCNoNIHUTL 06593aTeNbCTBO B €ro nosb3y. [Ansa rapaHTum npas
TpeTbux nny n. 2 cT. 430 'K P® ycTaHOB/IEHO, YTO CTOPOHbI AOrOBOPa HE MOryT ero
PacTOPrHyTb NAKN N3MeHUTb 6e3 cornacusa TpeTbero auua, Nnocse Toro Kak TpeTbe Anuo
Bblpa3nJl0 HaMepeHne BOCMO0J1b30BaTbCA OrOBOPEHHbLIMU OJ1 HEr0 NpaBaMu.

Kpeontop B 4OroBope, 3ak/l04eHHOM B NOJIb3Yy TPETbero aAuua, no obwemy npaBuny He
MOXXeT TpeboBaTb OT A0/KHUKA UCNOJIHEHUA OOrOBOpPa B CBOK MNOJ1b3Yy. TakKMM NpaBoM
KpeaonTop MOXXEeT BOCMNOJ1Ib30BaTbCs TOJIbKO B TOM CJ/ly4ae, Korga TpeTbe MU0
0TKa3aJ10Cb OT OrOBOPEHHOr0 4219 Hero npasa. [JoroBop B NOJib3y TPeTbero Juua
cnepyeT oT/IM4aTb OT A0roBoOpa, MO KOTOPOMY UCMOJIHEHUE A0J1)KHO BbiTh NMpon3BeneHo
TpeTbeMy nuyy. B nocnegHem ciydae nuuo, KOTOPoOMY A0J/IKHO ObITb Npon3BeneHo
NCNoJZIHeHne, CaMOCTOATEesNIbHOIro Npasa TpeboBaHMA N3 gorosopa He npuobpeTtaeT
(Hanpumep, [OroBop NEepPeBO3KK).

JloroBopbl B rpa)<1aHCKOM MpaBe AenaTcs Ha OKOHYaTeslbHbIE U NpeaBapUTesbHbIe,
OKOHYaTeNbHbIN OOrOBOP — 3TO OCHOBHOW AOrOBOpP, NPEeAMETOM KOTOPOro sIB/ISIETCS
nepefiavya MMYLLLECTBA, BbINOJIHEHNE paboT, oka3aHue ycnyr. NpeaBapuTesbHbIl
JIOrOBOP He MopoXXAaeT Yy CTOPOH NpaB 1 obs3aHHOCTEN No nepenavye UMyLLECTBa,
BbIMNOJIHEHWIO PAbOT 1 OKa3aHuIo yCayr.

Ha ocHoOBaHMK NpeaBapuTeNbHOro 4OroBopa y CTOPOH BO3HUKAET e AMHCTBEHHAs
0653aHHOCTb — 00513aHHOCTbL 3aKJI04NTbL B ByAyLlEeM OCHOBHOW, OKOHYaTENbHbIN
[OroBOp Ha YCN0BUSAX, ONpeaesieHHbIX B MpeaBapuTebHOM 40roBOpe.

Mo ropnanYeCcKomn 3HaYMMOCTU A0roBOpPbl MOryT BbITh NOAPa3fesieHbl Ha F1aBHbIE U
npunaaToyHble. [NaBHble A0rOBOPbLI CYLECTBYOT HE3aBMCUMO OT NPUAATOYHOro
(akueccopHbIn). MpnpoaTo4yHble 4OrOBOPbLI HE3AaBMCUMO OT rJIaBHOMO A40OroBopa
Cyw,ecTBoBaTb He MOryT, CBA3aHbl C HUM N CNenytoT ero cyabbe.

K npuaaToyHbIM 4OroBOpaM OTHOCATCH O0roBOpPbLI O 3asi0re (Hanpumep,
aBTOKpeAUTOBaHME), HEYCTONKE, NMOPYYMTENbCTBE, CoralleHns o 3agaTtke. Mpn
npekpalleHnmn rnaBHoro 4orosopa uan NpPU3HaHMmM ero Hea4encTBUTESIbHbIM MOANTEXUT
npeKpaLleHnto Nam Npu3HaeTCcs HegeNCTBUTENbHbLIM U NMPUAATOYHbIN (aKLECCOPHbIN)



noroeop. HepencTBUTENbHOCTb UM NPeKpaLleHne NpMaaToYHOro AoroBopa He
npekpawaeT OENCTBUE MTaBHOro 4OroBOpa U He BJIeYeT ero Heaen CTBUTEIbHOCTW.

[Jorosopbl AenATCcsa Ha NoMMeHOBaHHbIE N HeENOVMMeHOBaHHbIe. K MOMMeHOBaHHbIM
OTHOCATCSA BCE LOr0OBOPbI, KOTOPbIE NMPSAMO Ha3BaHbl B K N MHbIX NPaBOBbIX aKTax, K
HEernoMMeHOBaHHbIM — Te A0roBOpPbI, KOTOpble NPAMO B 'K nAK MHBIX MPaBOBbIX akTax He
Ha3blBatoTCA. B cooTBeTCTBUN CO CT. 8 TK PD, CTOPOHbI MOIYT 3aKJ04NTbL Sitobon
0O0roBop, B TOM YUcCse U HenpenyCMOTPEHHbIN 3aKOHOM, HO He nMpoTuBopeYawmm emy. K
MOMMeHOBaHHbIM 0OrOBOpPaM, B NepBYIO o4yepenb, NoasiexaT npuMmeHeHunto npasunna MK,
YCTaHOBJIEHHbIE A1 AAaHHOIO TUMna 4OroBOpoOB, U, BO BTOPYIO o4epedb, — obuwume
nosioXeHnsa obsa3aTeNnbCTBEHHOrO NpaBa, KOTOPble MPUMEHSAIOTCA K aHHbIM JOrOoBOpaM B
TOW 4YacTW, B KOTOPON NUX MPUMEHEHME HE NCKJIIDYEHO CcneynasibHbIMU HOPMaMN AAHHOMO
DOroBOPHOro MHCTUTYTa. K HENoMMeHOBaHHbIM OrOBOPaM HEBO3MOXXHO NMpUMeHeHne
HOPM OTAeJIbHbIX AOrOBOPHbIX MHCTUTYTOB, MO3TOMY K HUM, B MepBYIO o4Yepenb,
noasexatT NMPMMeHeHUo NosioXKeHnsa obuien YyacTmn obas3aTenbCTBEHHOro npasal7].

2.2 Knaccudpumkaumsa v BUAbl OPraHU3aLmMOHHbIX
AOroBOPOB B rpa>kgaHCKOM npase P®D

Bonpoc 0 HeobxoanmMocTn BblaesieHNs OpraHn3aLNOHHbIX OTHOLLEHNI B NMpeaMeTe
rpa>k4aHCKOro rpaesa, a Tak»XXe 0 MOHATUMN, CYLLHOCTU N BUAaX OpraHmn3aLoOHHbIX
00roBOPOB SABNSETCA B COBPEMEHHOW LMBUINCTUNYECKON HayKe KpalHe OUCKYCCUOHHBIM,
MO3TOMY aKTyaJibHbIM KaK OJ11 TEOPUN FPaKgaHCKOro rnpasa, Tak U aas NpakTuKu, C
Yy4eTOM MOJZIOXKEHUN, coaep>Xalumxca B CT.CT. 429, 798, 799, 1041 TK PO, o
npenBapuTensHOM AOroBope, Aorosope 06 opraHmMsaunm NepeBo3oK, OroBope
MPOCTOro ToBapuuiecTsa

B oTeyecTBEHHOW HayKe rpa)KAaHCKOro npasa npobsemMa opraHU3aUNOHHbBIX OTHOLUEHWUI
BriepBble bbis1a 06cTOoATENBbHO UCCienoBaHa nNpogeccopom O.A. KpacaB4YnKOBbIM,
KOTOpPbIN onpenensn opraHn3aunoHHbIe OTHoWeHUS (6e3 NpUBA3KM K onpeaesieHHOoN
OoTpac/an npaBa) Kak NOCTPOEHHbIE HA Ha4vYaslax KoopAuHaun nnn cybopanHaumnm
coumnasibHble CBA3UW, HanpasBJieHHble Ha yrnopagovyeHne (HopMaan3saumnio) UHbIX
00LeCcTBEHHbIX OTHOLWEHWA, AeNCTBUA NX y4aCTHUKOB INBO Ha hopMmpoBaHme
coumanbHbIXx obpa3oBaHUN[8].

Y4yeHbI oTMeYan cnepywowme ocobeHHOCTN OpraHn3auMOHHbIX OTHOLWEeHUN: 1)
cofep)XaHme opraHm3aunoHHbIX OTHOLWEHUN CK1aAblBaeTCsA U3 OpraHM3auUnOHHbIX



O0EeVNCTBUN, HanpaBJ/IeHHbIX Ha YNopAA04YeHNEe «OPraHN3yeMblX» OTHOLWIEHUN; 2) 06 beKTOM
OpraHM3aLUMOHHOIr0 OTHOLWEHUSA ABSAETCHA YNOPSAA0YEHHOCTb OTHOLLEHWUA, CBA3EN,
0EeNCTBUN YH4aCTHUKOB «OPraHM3yemMoro» OTHOLIEeHNs; 3) Lesiblo OpraHn3auMoHHOro
OTHOLLUEHMSA ABNSEeTCA ynopsago4yeHne, opraHM30BaHHOCTb COOTBETCTBYIOLLErO aKTa
(Nnpouecca) no nepefaye nmMyulecTsa, BbliNoJHEHUIO paboT n T. 4.

EonHoro onpeneneHuns, eAnHbIX MPU3HAKOB N CUCTEMbl OPraHM3aUMOHHbIX 4Or0BOPOB
HayKa rpa>KgaHCKOro rnpasa K HacToswemMy BpeMmeHu He BbipaboTana. OgHako, o6obliasn
TeopeTUYeckn B3rnsaabl Ha AaHHYO Npobiemy, HY>)KHO OTMETUTb, YTO YyYEHbIE
NoAYEePKUBAIOT HaMNPaB/IEHHOCTb OPraHNU3aLNOHHbLIX OMOBOPOB Ha OpraHM3aumio
ToBapoobMeHa, a He Ha caM haKT ToBapoobMeHa, T. €. NoAYEPKUBAIOT X
OPUEHTUPOBAHHOCTb Ha YCTAHOBJIEHME CBA3EeN y4aCTHMKOB ToBapHoOro obopoTa.

MpeaMeToM OpraHM3aLVOHHbIX I0OFOBOPOB C/YXXUT onpenesieHne Hanbonee obumx
YyCJIOBMI B3aMMOCBSI3aHHOW AesATeNIbHOCTW, KOTOpble He MOryT BbITb NpPeayCMOTPEHbI B
3aKJIlo4aeMbIX CybbekTamMmm pa3oBblX, OTAENbHbIX AOFOBOpPaX, a Liefbio SABASeTCS
CO3[aHNe BO3MOXXHOCTEN 1 NPeAnocbioK Ans 6osee yCrnewHoro ocyLecTBaeHns
B3aWMOCBSA3aHHON AEeATENbHOCTW NINL, NOBbILWEHNE KOOPANHUPOBAHHOCTMY U
COrJ1lacoBaHHOCTM COBEPLUAEMbIX B AaJibHENLLEM UMYLLLECTBEHHbIX ornepauni[ol.

OpraHm3aunoHHbIe [OrOBOPbI YNOPSAA04YMBAOT NMMYLLECTBEHHbIE OTHOLLEHNSA CYyOBHEKTOB,
HO, KaK NpaBuJIO, HE Ha YPOBHE eanHNYHOro obsa3aTenbCcTBa, a onpeneneHHomn
COBOKYMHOCTU Taknx oba3aTenbCTB. [JaHHbIe OOrOBOPLI NpeaycMaTpuBatoT obLime
TpeboBaHMA K 3aK/IIOHEHUIO N NCTMOJIHEHNIO BCErO0 MHOXXEeCTBa OTAes/IbHbIX 0683aTeNnbCTB
B Npenenax ux gencreuda. JaHHasa yHKLUMA OpraHU3aLMOHHbLIX AOrOBOPOB 3aKJ/llo4YaeTcs
B hpopMUpoOBaHNM N CTabunmsaymm JONroCPOYHbIX OTHOLWEHNI Y4aCTHUKOB A40roBopa.
BmecTe ¢ Tem M.A. EropoBa 060CHOBaHHO OTMeYaeT, YTO OTCYTCTBUE MaTepuasibHOMN
CoCTaBfloOWeN B OpraH1U3aLMoOHHOM 0OroBOpe NUCKJII0HaeT N BO3MOXKHOCTb Nepenayu
nMyLLeCcTBa Mo yCJIOBMAM Takoro gorosopa. CnefnosaTesibHO, OpraHnU3auMoHHbIN
0OroBOp He MOXKEeT HOCUTb XapakKTepa peasibHOW cAeNKn, BCcerga aBnsifCb COEeJIKoMN
KOHCeHCyanbHON[10].

Bonpoc o Bnpgax n cncrtemMe opraHm3aLMOHHbIX LOrOBOPOB TakXe ABNAeTCSA
ONCKYCCMOHHbIM. Tak, E.A. CyxaHoB, pa3fenfa rpax4aHCKO-rNpaBoBble A0r0BOPbLI Ha
MMyLLEeCTBEHHbIe N OpraHu3aunoHHbIe, NoApa3aenseT, B CBOK ovepensb,
opraHu3aumMoHHbIe 00roBOpbl Ha NMpeaBapuTesibHble, reHepaJibHble U MHOTOCTOPOHHME
[11]. K opraHn3aumMoHHbIM 0OrOBOPAM MOXXHO OTHEeCTU, HarnpuMmep, 4O0roBop NpocToro
TOBapULLECTBA, Y4NTbIBAsA, 4HTO B COOTBETCTBUN C NoaoKeHNAMN . 55 TK PO, gaHHbIN
[0roBOp HarnpasJlIeH Ha OpraHM3aunio COBMEeCTHOW AesATesIbHOCTU CTOPOH A4



n3pJyie4yeHus I'Ipl/l6bIJ'IVI NN NHON He 3al'lp6LLl,eHHOIZ 3aKOHOM Lenn.

CuctemMmy opraHmM3auUmMOHHbIX 4OrOBOPOB MOXHO MOCTPOUTbL MO Pa3/INYHbIM KPUTEPUAM.
Tak, no CI'IOC06y DOCTNXXEHNA OCHOBHOMN OpFaHI/IBaLI,I/IOHHOIZ uesin Takmnx AoroBopos
MOryT ObITb BblAENEHbI 0OroBopbl, NCMOJIHAEMBIE:

-NMyTeM CO3[aHNS HOBbIX OPraHU3aLUOHHbBIX CTPYKTYP;

-NyTeM OCYLLEeCTBJIEHNS COBMECTHON AesATeNbHOCTM Y4aCTHUKAMU Takoro 10roBopa;
-NyTEeM 3aKJIIOYEHUS COOTBETCTBYIOLLNX NCAOJTHUTENBCKUX cOeNoK[12].

HekoTopble y4YeHble CTPOST CUCTEMY OpPraHU3aLMOHHbLIX OOrOBOPOB, NCX0AS

N3 UX NPaBOBON Llesn:

-OpraHn3aunoHHO-KOOPpANHMPYOLLMe 00roBOpbl (MPaBoOBON Liesbio JaHHOMN
OpraHM3auMoHHOW caenkn asnseTca nmbo ctabunnsayna CywecTBYOWMX OPraHn3yeMbliX
OTHOWEHUN (HanpuMep, NpugaHne M LoJroCpo4HOro, MOBTOPSAOLLEr0 XapakTepa),
nmbo nx ontTuMmlaumna (Hanpumep, NyTeM CorjacoBaHUs nopsaka u (nnu) npouenypsl
B3aMMOOencTBuUs CybbeKTOB «OpraHn3yemMoro» oTHoweHns), 1Mbo NoBbILLEHNE UX
3KOHOMUYECKON 3(PPEKTUBHOCTN;

-OpraHmn3aunoHHoO-hopMUpytoLLe JOroBopbl (MPaBoOBOW Lesibio AaHHbIX
OpraHM3auUMoOHHbLIX OOrOBOPOB ABASETCS hopMUpoBaHME YCNOBUIN O19 BO3HUKHOBEHUS
HOBbIX 0BLLECTBEHHbIX OTHOLWEHUI (Hanpumep, NpeaBapuUTesibHbIA OOr0BOP);

- OpraHM3aLnOHHO-KOPNopaTUBHbIE A0rOBOPbLI. B 4AaHHOM ciyYae NpaBOBOWN Liesblo
sBNsieTCcs popMMpPOBaHME KOPNOPaTUBHO-NPABOBOIr0 OTHOLLEHUSA yYpeanTesbHbIn
JlOroBOp, AOr0BOP NPOCTOro ToBapuLlecTea[l3].

Mo HanpaB/EHHOCTU pe3ysibTaTa BblAENSAOTCA MMeL e OpraHn3aLMoOHHYO Lenb
JIOroBOPbI U ABNSOLIMECH UMYLLLIECTBEHHBLIMU U HEMMYLLIECTBEHHBLIMU, HO COAEPXKaT B
cebe 3/1eMeHTbl OpraHn3aLoOHHOro 40roBopa.

CylwiecTByeT TakXe 1 apyras kaaccupunkaums opraHn3aunoHHbIX 4Or0OBOPOB:
KopnopaTuBHbIE AOrOBOPbI — O0r0OBOPbLI, HarpaBJ/ieHHbIe Ha yropagoyeHne
(HopManM3auuno) OTHOLLIEHUI YHaCTHNKOB rpa)kaaHCcKoro obopoTa, CBA3aHHbIX C
CO3aHNEM M ynpaB/ieHUEM OpraHn3aynsaMn; pamModHble 4OroBOpbl — AOrOBOPbI,
HanpaeJIeHHbIe Ha ynopsagoYyeHue (HopManunsauunio) ob6a3aTeNbCTBEHHbBIX OTHOLLEHUI
MeXXAy yYaCTHUKaMu rpa)kgaHckoro o6opoTa npm HEBO3IMOXXHOCTW onpenesieHns Bcex



CYLLECTBEHHbIX YCJ/IOBMI 0OroBOpa B MOMEHT €ro CoBepLlleHus; npegBapuTesibHble
AOroBOpbl — AOroBOPbLI, HarMpaB/ieHHbIE Ha yrnopsagovyeHne (HopMaan3aun) OTHOLWEHNI
MeXxay ero ydacTHUKaMu B CBSI3N C OCYLLECTBJIEHNEM NMIN IOPULANYECKN 3HAYNMbIX
0EenCcTBUIA MO 3aKJ/II0YEHMIO OCHOBHOIO AOroBopa; BMAOBbIE AOrOBOPbLI — AOr0OBOPbI,
HanpaBJIEHHbIe Ha ynopsagoYyeHue (HopMaan3aumnio) KOHKPETHbIX 0653aTeNIbCTBEHHbIX
OTHOLWIEHWN, BO3HUKAOLWKNX N3 FPa>KgaHCKO-NPaBOBbLIX 4OrOBOPOB onpenesieHHbIX BUOO0B.

M.A. EropoBa, Hanpumep, Ae/INT oOpraHu3aunoHHbIe COAEeNKN Ha TpU Buaa:
npasoobpasytouine, NnpaBonsMeHsLWme 1 npasornpekpaLlaowmne. B Hayke nmeroTcs u
WHble Kaccuukaumm opraHm3auMOHHbIX LOrOBOPOB.

Kak BUOHO 13 NpuBeAeHHbIX Bbllle Kaccupukaumm n cnctemaTmniaunm
OpraHM3aLMoHHbIX OrOBOPOB, AAaHHbLIN MPABOBON MHCTUTYT SABJISAETCA KpanHe
MHOroobpasHbIM NO chepamM CBOEro NPUMEHeHNs, Mo BbINOJHAEMbIM UM PYHKLNAM 1
uensMm, npecnenyemMbiM Npu 3akJl0YeHNN YKa3aHHbIX 40rosopos. CnenoBaTesbHO,
OpraHu3auMoHHbIe A0rOoBOPbLlI MOrYT ObITb KNacCUpPULMPOBaHbI MO Pa3INyHbIM
KpUTEepmnaMm, B 3aBUCUMOCTN OT Liesiel COOTBETCTBYIOLWEN Knaccupukauun.
CnepoBaTesibHO, HU OfiHa U3 NpUBEAEHHbIX KlaCcCUPUKaLM He MOXKET NpeTeHA0BaTb Ha
«BCeobbemMIeMOCTb» UCCNenyemMoro B HaCTosLWEN CTaTbe NPaBoOBOro MHCTUTYTA, a
OoTpaXkaeT NNLb 4YacCTb ero onpeaesieHHbIX NpU3HakoB. HeobXxoAMMO OTMETUTL TakxXe,
4YTO B paMKax CUCTEMbl OPraHnU3aLNOHHbIX LOrOBOPOB CYLLECTBEHHYIO POJib UTPaeT U
cucTtemaTusauma «BTOPOro ypoBHsa». Tak, HanpuMep, BaKHoe Hay4yHoe U npakTuveckoe
3HaYeHne nMeeT cucTeMaTu3aumsa opraHM3aLMoHHbIX LOrOBOPOB Ha TpPaHCNopTe.

Taknm o06pa3oM, BOMNPOCh!, KacaroLlmecss opraHM3aLUnOHHbIX AOFOBOPOB, XOTS U SABASIOTCSA
JOCTATOYHO AUCKYCCUOHHbLIMU, pa3paboTKa UX KOHLIENLUUM MMeeT Ba)KHOe NpakTuyeckoe
N TEOPETMYECKOE 3HaYeHNe.

2.3 OCODEeHHOCTM CYLLHOCTU U KNnaccudukauumsa
CMeLUaHHbIX FPa>XAaHCKO-NpPaBOBbIX AO0rN0OBOPOB

[loroBopHOe peryanpoBaHne, oxBaTbiBalOLLEE NPAKTUYECKN BCE OTPAC/M NpaBga,
NO3BONIAET pacCMAaTPMUBaATb €ro Kak yHUBepcasibHyto 06LenpaBoBYy0 KOHCTPYKLMIO,
NCNoJib30BaHNEe KOTopol obsiafgaeT 4OCTATOYHbIM yA06CTBOM AN CyObEKTOB npasa
BBUAY €e NMMOKOCTU N BO3MOXXHOCTW BapbMPOBAaHUSA YC/IOBUSMMU.

B HacTodwee BpeMda NOHATME CMeLlaHHOro oroBopa 3akoHo4aTes/IbHO 3aKpenJeHo
TONIbKO B Frpa>kgaHCKoM npaBe (nN. 3 cT. 421 NK P®), 4To obycnoBnnBaeT pacCMOTPEHME



€ro B Ka4ecTBe BHYTPUOTPAC/IEBON KAaTEFOPUM U Cy>XaeT paMKU NCMOoib30BaHNA. B
Teopuun NpaBa A0 CUX NOP HE CNOXXNIOCh eANHON TOYKN 3pEeHNs He TOJIbKO MO NoBoAYy
MOHATUSA TAaKNX OOrOBOPOB, HO N OTHOCUTEJIbHO 06 BEKTUBHOWM BO3MOXXHOCTU UX
CYLLEeCTBOBAHMS, B TOM YUC/le BHE NMpenenoB rpa’kaaHCKo-NpaBoBOM oTpac/u.

be3ycnoBHO, onpeaennTb Kakon-nmbo AoroBop Kak CMeLllaHHbIM BO3MOXXHO TOJIbKO MNpu
yCNoBMN 0BHapy>XeHns B HEM MPU3HAKOB N 3JIEMEHTOB APYrMX NO CBOeW npupoae
CaMOCTOSITEsIbHbIX AOrOBOPOB. K an1eMeHTaM ftoboro «KaacCu4yeckoro» A4orosopa, Kak
nMpaBuna0, OTHOCATCSA MMMepaTUBHbIE NpPaBu/ia O ero CywecTBEeHHbIX YCI0BUAX, NMpaBa 1
06A3aHHOCTN, ABASAIOWMECS ero NpeaAMeToM, NMPU3HAKKN, OTHOCALLMECA K obObekTaMm,
cybbekTam, cogep)xaHuo NpeayCcMOTPEHHbIX 3aKOHOM AOrOBOPOB U T. A.[14].

OTW 3N1EMEHTbI MOTYT NPUHaANEXaTb Pa3/IMYHbIM AOroBopaM (HOPMATUBHLIM U
WHAWBNAOYaNbHbIM, CYLLLECTBYIOLLMM B PA3/INYHbIX MHCTUTYTaxX U OTPaC/sax Nnpaea,
Ny6JNYHBIM 1 YaCTHbBIM, XO3SMCTBEHHbIM N Ap.).

AHanun3 cogep)xaHma cMeLwaHHOro NpaBoBOro A0rosopa rno3BojisieT HaM OTrpaHNYmMBaTb
€ro OT CXOOHbIX MPAaBOBbIX KOHCTPYKLMUI C NCMOJIb30BaHNEM, K NpUMepy, CTOPOHaMWU
OpUrnHasibHbIX TEPMUHOB, coaepxallinx oba3aTenbCTBa akKLLEeCCOPHOro
(BONONIHNTENbHOI0) XapakTepa[ls].

Mon CMeLllaHHbIM NPaBOBbLIM [OrOBOPOM Mbl MOHMMaeM 06bIYHO A0OPOBOJIbLHOE
cornalleHne popMasibHO paBHbIX CTOPOH, OCHOBaHHOE Ha cBOHOAHOM nX
BONIEN3BABJIEHMN, BKJIIOYAIOLLEE B CBOE COAEP)KAaHMe MOUMEHOBaHHbIE U
HernonMeHoBaHHble yCcnoBUA (NpaBa U 0653aHHOCTN, CpeacTBa U cNocobbl NX
NCMNOJIHEHMS), HanMpaB/ieHHOe Ha NopPOoXXAeHNe pa3HOoobpa3HbIX PUANYECKUX N UHbIX
couManbHbIX MOCNeaCTBUNA.

Ona nonobHbIX NPaBOBbIX 4OFOBOPOB XapaKTEPHO COYeTaHMe NpakTUYeCKNn
HEOrpaHMYEHHOr o KOJINYeCTBa Pa3INYHbIX CBONCTB N 3JIEMEHTOB COAEPXKAHMUSA, H4TO
TpebyeT nx (4orosopos) noapobHoOM Knaccupmnkaumn.

B nutepaType y>xe Obln MonbITKN AeNeHUsA CMeLLlaHHbIX LOroBOPOB NPUMEHUTENbHO K
rpa>xgaHckomy npasy. OfHaKo obweTeopeTnyecKnin aHanmns ston npobsemeol
OTCYTCTBYeT. Ha Haw B3rnapg, B Nepsyto o4epenb HeoOX0AMMO YCTAaHOBUTb KOHKPETHbIe
KpUTepuun geneHuns, npusBaHHble ynopaao4nTb CMeLaHHbIe rnpaBoBble A0roBopbl. K HUM
OTHOCATCS: 0bLWme ocCHOoBaHUA (HOpMaTUBHbIE, (hakTuU4eckne n gp.); npupoaa
CMellMBaeMblX CBONCTB M 3/1IEMEHTOB; npoLuecc (hopMnUpoBaHUS LOrOBOPOB NO NMNOPAOKY
CMeLUVBaHNA NX CBOWUCTB N 3/IeMEHTOB; B3aUMO4eNCTBNE CMELLINBAEMbIX CBONCTB U
3/1IeMeHTOB B IOr0OBOpE B X04e ero peasansaunm; oCoObeHHOCTb CTPYKTYPUPOBaHUSA ero



conep>XaHna n gopmbl; cepa «0bCNyXMBaHNA» TaKMX LOrOBOPOB; HaLMOHaIbHAA
rnpaBoBas CUCTEMaA, B KOTOPOW OHW OENCTBYIOT; U T. 4.

B 3aBMCMMOCTM OT XapaKTepa NpaBoOBbIX NpeanncaHunii, Coaep>XaLlnxcs B OroBope, Mbl
Bbl€JISEM CMeLLlaHHble NPABOBblE AOrOBOPbLI, COYETANOLLNE B CBOEM COOEPKAHUM
HOpPMaTWBHbIE N NHOMBUAYAJIbHO-NPABOBbIE NpeanunucaHus. Mo cybbekTaM Ba>kHO
pa3rpaHnyYMBaTh, HAaNpPUMeEp, COrfalleHns Mexay rocyapCTBEHHbIMU U
HerocyaapCTBEHHbIMU OpraHaMn 1 NMuamMm (PU3NYECKUMU U LOPULNYECKUMN),
MEXXIroCyoapCTBEHHbIE AOr0BOPbI.

BBuay B3anmMoOaencTBus CybbeKTOB B pa3iMyHbIX Chepax XN3HeneaTesnbHOCTM
obuwiecTBa (3KOHOMNYECKOWN, CEMENHOW U T. M.) Mbl CHNTAEM 3Ty KNacCnpuKaumno
onpegensowen ansa nobon cTtpaHbl. CXOOHOW K AaHHOW KNacCudukaumm, Ho He
TOXXOECTBEHHOW el ABNSEeTCA pa3rpaHU4YeHmne cMeLllaHHbIX MPaBoOBbIX 4OMOBOPOB B
3aBMCUMOCTM OT HANIMYNSA B HUX DJ1IEMEHTOB O4HOM OTPAcC/IN NpaBa UanM pa3HOOTpPaC/eBOW
NnPUHagNexxHoCTU. B nutepaType npeanaraeTcad UMeHoBaTb X MOHOOTpPAC/NEBbIMU U
nonnoTtpacnesbiMu [8]. MOXXHO, BUAMMO, BblAENATb MEXUHCTUTYLIMOHHbIE AOMOBOpPSLI
(HanpumMmep, coYveTawLMe B CBOEM COOEPXKAHNN Pa3/INYHbIE BUObI TPYOONPaBoOBOM
OTBETCTBEHHOCTW).

BHYTpuK rpynnbl MeXXoTpac/eBbiX NPaBOBbIX A4OrOBOPOB HEO6X0OMMO BblAENATh:
CMellaHHble O0roBOpPbI, BKAOYatoWmMe 31eMeHTbl HaCTHOMNPAaBOBbLIX OTpacnen (Hanpumep,
AO0roBOp C CypporaTHOM MaTepblo O BbiHALLIMBaHNM pebeHKa 1 co3gaHnm en
COOTBETCTBYIOLLMX MaTepuasbHbIX YCI0BUI); CMELLUAHHbIE AOr0BOPbLI, BK/OYatlowme
3/1IeEMEHTbI YaCTHOMPAaBOBbLIX U MYBANYHO-NPaABOBbLIX OTpacsen (MpUMepPoM MOXKeT
CJ/TY>KUTb KOHTPAKT C rOCy4apCTBEHHbIM FPa>KAaHCKNM CJTy>KalluM, BKJKOYatoWmnin
3/IeEMEHTbl aAMNHUCTPATUBHOIO, TPYAOBOIr0, @ Tak>XXe rpa>kgaHCKoro rnpa.sa -
npenocTasBsieHNE XXNJ0ro NOMELLEHNSA); CMEeLWaHHble A0r0BOPbI, BKJOYatoWMe 3/1eMeHTbI
ny6an4yHO-NpaBoBbIX OTpacsien npasa (HanpumMep, agMUHUCTPATMBHOIO Npasa),
OCHOBaHHbLIE Ha PUANYECKOM PaBEHCTBE CTOPOH[16].

Pan aBTOpPOB cHMTAlOT Heuenecoobpa3HbiM BbiAENATb B KA4YeCTBE CMELLIAHHOro A0roBop,
KOTOpPbIN coveTaeT B cebe 3ieMeHTbl TOJIbKO HEMOUMEHOBAHHbLIX Aorosopos [9]. Mo
HallemMy MHEHUIO, TaKasa KJacCuumKaumsg nmeeT MecTo NMPUMEHUTENTbHO K TEM
HernoMMeHOBaHHbIM 4OrOBOpPaM, KOTOpble MET MeCTO B NPakKTUKe, O4HAKO He
3aKpenaeHbl Mo KakMM- NnMbo npmnymHam 3akoHogaTenem. NMpmMepoM MoXKeT CIYyXUTb
[0roBop, Mo yc/s0BMAM KOTOPOro ogHa CToOpoHa 06a3yeTcsa B COOTBETCTBUM C 3aaHNEM
cbblTa 3a BO3Harpa)kaeHue: a) NpoBecTn N3yvyeHne KaHasoB NO pacnpeneneHunto
notpebutenen; 6) oCcywecTBUTb aHaNN3 Cripoca, NMPeasioXXeHNa U uccnegoBaHue



pPeaKLMN Ha HOBbIN TOBAp U NOTEHLMasbHbIX BO3MOXHOCTEN ero cobiTa; B) N3yYnThb
3 PEKTUBHOCTb PeKNAMbI; I') BbICTYNUTb NOCPEOHUKOM MPU peannsaunm ToBapa
KOHKPEeTHbIM noTpebuTtensam, nogobpas nocseaHNX B 3aBUCUMOCTU OT rpynn
peann3yemoro ToBapa.

YKa3aHHbIe Bbllle KJlacCMuKaumm He SBAATCA ncyepnbiBaowmmMmn,. CMeLllaHHble
JIOrOBOPbI MOXXHO KJIAaCCUPULIMPOBATb TakXXe U N0 TEM OCHOBAHUAM, KOTOpble
XapaKTepHbl AN «CaMOCTOATENIbHbIX» LOrOBOPOB.

3aKJslo4YyeHue

NTak ncxonsa ns matepuasa U3sioxKeHHoro B pa60Te MO>XXHO CcOoeslaTb ceayrLline
BbIBOAbl:

TepMuH goroeop ynotpebnsercs B rpakAaHCKOM NpaBe B Pa3/IMYHbIX 3HAYEHUAX:
-KaK OCHOBaHWe BO3HUKHOBEHUS NMPaBOOTHOLIEHNA (OOroBOp - CAeNKa);

- KaK CaMO INpaBooTHOLWEeHNE, BO3HUKLLUEE N3 3TON0 OCHOBaHNA (,D,OFOBOp -
I'IpaBOOTHOLLIeHI/IE);

- Kak hopMa CyLLeCTBOBAHUA NPaBOOTHOLLUEHUS (A0roBOpP - AOKYMEHT).

pa’kAaHCKO - MPaBOBbLIE AOrOBOPbLI MOPOXKAAT, U3MEHSIOT UM NpeKpallaioT
COOTBETCTBYIOLIME UMYLLIECTBEHHbIE NMPABOOTHOLLEHUS.

Kak n nobble caenkn, oHn obnagaioT cneundunieckumMmm oCobeHHOCTAMN:
- eNHOe BoJIen3bsaBeHue ABYX nan bonee nuu, BoipaxkatoLlee nx obulyo BOJIO;
- ceobona norosopa.

ApyrvuMmn cnoBamu, 10roBop ABASAETCSA NPaBO MOPOXXAAKLWIMM (PAaKTOM, C MOMOLLbIO
KOTOPOro CTOPOHbI CaMn YCTaHaBAMBaT Ana cebs npasa 1 0693aHHOCTU. FoCy1apCcTBO
obecneynBaeT AOroBOp MepamMm rocyNapCTBEHHOro NpPUHYyXXaeHus. Mo3ToMy AOroBop
CcnpaBeaMBO CYUTAETCS 3aKOHOM O/ [BOUX.

OCHOBHOE Ha3HaYeHne 4OoroBopa CBOAUTCSA K PEryampoBaHMio B paMKax 3akoHa
noBefleHns NoOen NyTeM yKa3aHusa Ha - Npefesibl UX BO3MOXXHOI0 U O0JIKHOMO
noBeZleHNs, a Tak>XXe Ha NoCeACTBMS HAapyLIEHNA COOTBETCTBYWMX TpeboBaHWN.
PerynupytoLias pojib 4OroBopa c6/M>XaeT ero ¢ 3aKOHOM U HOPMATUBHBLIMU aKTaMW.



MO>XHO BblAeNNTb Creaytowme pacnpocTpaHeHHble KIacCuuKaumm rpa>K 4aHCcKo -
NpaBOBbIX 4OrOBOPOB:

Mo cBoen lpnanyeckon Nnpmpoae AoroBopbl MOryT 6bITb KOHCEHCYaslbHbIMU U
peasibHbiMN. KOHCEHCYaNlbHbIMU ABIAIOTCS AOrOBOPbI, B KOTOPbLIX NpaBa U 06593aHHOCTU
CTOPOH BO3HMKAOT Cpa3y nocse A0CTUXKEHNA CTOPOHAMN cornaleHns (KoHceHcyca) ob
yCTaHOBNE€HUN NpaB 1 obsg3aHHOCTEN (HanpuMmep, OroBop Kynau - npoaaxku). lorosop
CYMTaeTCsa peasibHbiM, eC/in NpaBa U 0693aHHOCTM CTOPOH BO3HMKAIOT Nocne
OOCTVM)XXEHNS CornaleHns u nepenadn sewn (Hanpumep, LOroBop 3amma,
OOBEPUTENBHOMO YyrNpaBieHNA NMYLLLECTBOM, XpPaHEHUS, NePEBO3KN FPy30B).

Mo XxapakKTepy OTHOLLUEHUA MeXOy CTOPOHaMW OOroBOPbl AENSATCS Ha BO3ME3Hble U
6e3Bo3mMe3gHble. (cT.423 MK).

Bo3Me3HOCTb 4OroBOpa 03HA4YaeT, YTO UMYLLLEeCTBEHHOMY NPefoCTaBAeHNI0 CO CTOPOHbI
KOHTpPareHTa UCMosiHALWero o653aHHOCTb, COOTBETCTBYET BCTPEYHOE UMYLLIeCTBEHHOEe
npenocTaBsieHMe APYroro KOHTpareHTa. Hanbonee TUNMNYHBIM Clly4aeM Takoro
npenocTaB/IeHNs ABNAETCA NnjaTa B BUAE onpelesIeHHOro JEHE)XXHOro BO3MeLLLeHNs
(noroBop apeHabl, Kynau - Npoaa<un). B coBpeMeHHbIX YCI0BUAX NOAABSAOWAs YacTb
JIOrOBOPOB ABNAETCA BO3ME3IHON.

Mpw 3aknaoy4eHnn 6e3B03Me34HOr0 AOroBopa 0fHa CTOPOHa 0683yeTCsi COBEPLUNTb U
coBepLUaeT Kakoe - 1nbo aencTeme B NoJsib3y APYron, He NnoJsiyyas OT Hee JeHEeXXHOro
BO3HArpa>kaeHnsa UM MHOro BCTPEYHOro NpeaocTaBneHns (Hanpumep, No AoroBopam
napeHuns nnm 6e3Bo3mMe3gHoro rnosib3oBaHus).

HekoTopble A0roBOpbl B CUJY 3aKOHa MOryT ObITb Kak 6e3B03Me3HbIMUY, Tak U
BO3Me34HbLIMUN (3aeM, NMopyyeHune, xpaHeHune). Hanpmumep: no onpeneseHnio 4orosopa
3aliMa oH sBnsieTcsa 6e3Bo3mesgHbIM. OgHako cT.809 MK gonyckaeT B3nMaHue C
3aeMLUIMKa NPOLEeHTOB.

B 3aBMCUMOCTM OT TOr0, B YbUX MHTEPECAX OHM 3aKJ0YEHbI, 4OrOBOPbLI AENATCH Ha:
[LOrOBOPbI B MHTEpecax CTOPOH M AOrOBOPbLI B MUHTEpPECaxX TPeTbUX NuL, T.e. Takne, B
KOTOPbIX CTOPOHbI YCTAaHOBWJ/IN, 4TO OOJKHUK 06513aH NPON3BECTUN NCMOJIHEHNE HE
KpeauTopy, a TpeTbemy nuuy.

B 3aBMCMMOCTN OT OCHOBAHWS 3aKJIl04EHUA OOroBOPbI AEeNST Ha cBObBOAHbIE U
obsi3aTeNnbHble. 3akto4eHne CBOOOAHbIX 3aBUCUT TOJIbKO OT YCMOTPEHUSA CTOPOH.
Obsi3aTeNbHble HOCAT BCeLeno 06a3aTesNbHbIN XapakTep OJis 04HON UK o6enx CTopoH
Jforosopa. Hanpumep: AencTBYOLWLNM POCCUACKUM 3aKOHOAATE/IbCTBOM NPeayCcMOTPEHO



obsa3aTenbHOE 3aK/l0YeHne OOroBopa CtpaxoBaHMA OT HECHACTHbIX CJZTy4HaeB MNpu
rnepeso3kKax rnacCa>xmpos.

Ha ocHoBe Ha/n4na nam oTCyTCTBUSA }OpI/I,EI,I/ILIeCKOVI CBA3M O4HOIo Aoroeopa C Apyrmm
BblAENAITCA OCHOBHbIE (FN1laBHble) U OO0MNOJIHUTESIbHbIE 0OroBopb.bl.
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