Copnep>xaHue:

BBEOEHWE

[loroBop - 3TO corslaweHmne ABYX NN HECKOJIbKMX NuL, 06 yCTaHOBNEHUWN, NU3MEHEHNM
NNY NpekpaweHnn rpa>KgaHckmnx npas n obssaHHocTen. pyrumMmm cnosamm, Orosop
ABNSETCA NPaBonopoXXgarwmm pakToM, MPaBoBbIM NHCTPYMEHTOM, C MOMOLLLbIO
KOTOPOro CTOPOHbI CaMu YCTaHaBAuBaloT ansa cebs npasa n o6a3aHHOCTH, BoptoTca C
HegoCTaTKaMu, Nnpobenamm 3aKoOHOA4ATENbCTBA. 3aKJl04YeHe OOroBopa BeAeT K
YCTaHOBJIEHUIO IOPULANYECKON CBA3N MeXAy CTOpOHaMu JOrosopa. Ta CBA3b CTAHOBUTCA
IOPUANYECKON BBNAOY TOr0, 4TO rocyaapcTBo obecneymBaeT AOroBOp MepamMu
roCyoapCTBEHHOIro NpuHy>XaeHud. NosTomMy AOroBop CrnpaBensiMBo cHnTaeTcd "3aKOHOM
ons osounx".

Mpob6nembl, CBA3aHHbIE C KNacCUUKaLnen 4OroBOPOB OTHOCATCS K YACY OABHUX
npobaemM UMBUANCTUKN. Hannyme y BCex AOroBopoB 06X NPU3HAKOB - COBMAAEeHMS
BOJIN 1 BOJIEN3BSBJIEHUS, MPAaBOMEPHOCTb AEACTBUSA, AENCTBMSA NPUHLMNA 4ONYCTUMOCTM
n ceBoboabl AOroBopa - He UCKJI0YaeT BO3MOXKHOCTb UX KJaccupukauum.
Knaccudumkauma oroBopoB No3BossSieT pelaTh psa BaXKHbIX 3a4a4y. BoiaBneHne obwnx
TUMNNYHBIX YepT AOrOBOPOB M Pa3INYynin Mexxay HUMKn obnervyaeT ofis cybbekToB
npaBuJbHbIN BbIOOP BMAa goroBopa, obecneynBaeT ero COOTBETCTBME COAEPIKAHMIO
perynmpyemMon AesTeNbHOCTU, CO34aeT BO3MOXXHOCTb Ha Hay4YHOI OCHOBE
CNCTEMATM3NPOBATb 3aKOHOA4ATENLCTBO O AOrOBOPaX, MOBbIWATL COr/IaCoOBaHHOCTb
HOPMATMBHbIX aKTOB. B COOTBETCTBMU C pPa3/INYHbIMU OCHOBAHMSAMUN KlacCUguKkaLmm
JIOrOBOPbl MOXXHO MoApa3aensTh Ha pa3/inyHblie BUAbI.

B ocHOBEe Takoro gesieHns MoryT JiexxaTb CaMble pa3indHble KaTeropun, nsbnpaemsie B
3aBUCMMOCTU OT Npecsieayembix Lenen. [leneHmne OroBopoB Ha OTAE/bHbIE BUAbI MMeeT
He TOJIbKO TeopeTnYeckKoe, HO N Ba)KHOEe NpakTun4eckoe 3HavyeHne. OHO No3BoaseT
y4aCTHMKaM Frpa>KgaHCcKoro obopoTa [OCTaTOYHO NIerkKo BbISIBASATb U UCMOJIb30BaTh B
cBOen neAaTenbHOCTM Hanbonee cyulecTBEHHbIE CBOWCTBaA AOroBOPOB, npmuberaTthb Ha
NnpakTUKe K TaKOMYy [0roBOpY, KOTOPbIA B HanbobLluen Mmepe COOTBETCTBYET UX
noTpebHOCTAM.



NJMABA 1. O6wiMe nono>XeHus o Knaccuchpukauum
A0OroBopoB

Knaccndukaumsa nioboro noHATUS npefnonaraeT ero pasgefieHme Ha HeCKOJIbKO BUAOB
(Tunos). Kak oTMeyvaeT M. U. BparnHckun, Takoe pasgeneHme MoxeT bbliTb NponsseneHo
nByms cnocobamum: 1) oUXOTOMUSA, C MOMOLLBIO KOTOPON, NCMONb3YS Moc/efoBaTesIbHO
onpeneneHHoe oCHoBaHMe (Kputepuin), enaT NOHATME Ha ABe rpynnbl, OOHY M3
KOTOPbIX XapaKTepusyeT HaJm4yme 3TOro OCHOBaHUA, a APYryto - ero oTCcyTCcTBue; 2) C
MOMOLLbIO onpefesieHHbIX OCHOBAHUW CO34aeTCa HeorpaHMYeHHOe Y1MCno rpynm, B
Ka)X[0N N3 KOTOPbIX YKa3aHHble OCHOBaHMUA COOTBETCTBYHOWMM 06pa3om
WHONBUAYANN3NPYIOTCS.

OcHoBHas npobnema nwbon Knaccmpukaunm cocTonT B Bbibope TOro eAMHCTBEHHOIO
OCHOBaHUS, KOTOPOE A0J/IKHO ObITb MOJIOXKEHO B OCHOBY OEJIEHUS.

NMeHHO No 3TOW NpMYMHEe B 0Te4YeCTBEHHOW U 3apybe)xHon nutepaTtype
npennpuHMManocChb paHee U NpeanpMHUMaeTCa CerogHsa ocTaTo4yHo 6onblioe
KOJINYECTBO MOMbITOK KJIACCUPUKALNN rpa>KgaHCKO-NMPaBOBbIX LOMOBOPOB, HEKOTOpPbIE
N3 KOTOPbIX HEYyAauHbl, HEe MPU3HaHbI.

MNepBOHa4YasnbHO NOJYYMUIN pacnpoCTPaHEHME KoHLeNUmn (Teopumn) Knaccugmkaumm,
OCHOBaHHbIe Ha Pa3/IN4YHOro poha 3KOHOMUNYECKMX Npu3Hakax. B 4yacTtHocTn, I. H.
AMpuTeaTpoB Npeanaran AeanTb 4OrOBOPbl HA BO3HUKaoLWwmMe B 061acTu Npon3BoACTBa,
TOProBJIN N CeNIbCKOro X03snCcTBa. Bnocnencresum B nutepaType Npu Knaccnpumkaunm
CTaJin NCMOJIb30BaTbCH KakK SKOHOMUYECKUe, Tak U lopngnvyeckune rnpusHakuy, T. e.
npuMeHsnacb Teopumsa “KOMONHMPOBAHHOIO KpuTepusa”. PedynbTaTaMu COBPEMEHHOIO
nccneposaHma npobnem Knaccmurkaunum 4OroBopoB CTasNlo YTBEPXKAEHUE, 4TO “B
DENCTBUTENIbHOCTU “KOMONHUPOBAHHbLIN KpUTEpUN” NpeBpaTuCA B NPOCTYO CyMMY
KpuTepunes, bnarogapa 4emy eAMHCTBEHHOE OCHOBaHME Ae/IeHNS 3aMeHsaeTCs
HeorpaHU4YeHHbIM UX yncnom”[1],

Kpome Toro, oTMe4yaeTCs, 4TO “B CYLIHOCTU UCMOJIb30BaHWE KOMBUHUPOBAHHOIO
KpUTepunsi 03Ha4YaeT 0TKa3 OT peLleHns npobrieMbl, MOCKObKY, BO - MepBbIX, AaHHas
Teopus, onepupys HEKOHKPETU3NPOBAHHBLIMM KaTEropusaMn, He faeT OTBETA, YTO XKe B
KOHLIEe KOHLIOB MO3BOJISIET BbIAE/INTb U Pa3rpaHnynTb OOrOBOPHbLIE BUbI, @, BO - BTOPbIX,
He NO3BONIAET UCMOJIb30BaTh UX OJIS PEeLUeHMs NPAaKTUYeCKNX 3aaa4. Takaa KoHUenuums,
O6yay4n 0ocTaTo4yHO yaobHOoM, cnocobCcTBYeT BbliAeIEHUIO NOObLIX A0r0BOPHbLIX BUAOB, B
CUNY Yero B UX NepeyHe NpOosiIBASIOTCS CKOpee YepTbl MHBEHTapMU3aLumn, a He



Khaccudpmnkaummn”.,

NNNABA 2. OcHOBHbIe Knaccudpukauum oorosopos

MpoaHanM3npoBaB OTEYECTBEHHYIO N 3apybeXxHYyo nTepaTypy, 3aKOHO4ATENbCTBO PO 1
CTpaH POMaHO-repMaHCKOW MPaBoOBOM CUCTEMbI, MOXKHO BblIAENUTb ClieaytoLine
pacnpocTpaHeHHble Knaccugukaumm rpa>aaHCKo- NPaBoOBbIX AOFOBOPOB:

1. Mo cBoen opuagnyeckon npupoae Aorosopbl MOryT ObITb KOHCEHCYasibHbIMU Y
peanbHbIMN. KOHCEHCYasibHbIMU ABASOTCHA AOMrOBOPLI, B KOTOPbIX NpaBa U 06543aHHOCTK
CTOPOH BO3HUKAOT Cpa3y nocse AOCTUXXEHUSA CTOPOHaMM cornaweHus (KoHceHcyca) 06
yCTaHOBNEHMWN Npas 1 obsi3aHHOCTeN (HanpuMep, A0roBOp Kynau - npoadaku). Jorosop
CYMTaeTCsa pealibHbIM, eCnu rnpasa U 0643aHHOCTY CTOPOH BO3HUKAIOT nocie
OOCTUXKEHNS CorslalieHns n nepenaymn sewmn (Hanpmmep, 4OroBop 3amma).

2. B 3aBMCMMOCTM OT BINSHNSA Ha OEACTBUTENbHOCTbL JOrOBOpPa OCHOBAHUA €ro
BO3HMKHOBEHMS AOMOBOPbI MOXKHO pa3fAennTb Ha abCcTpakTHbIE N Kay3asibHble.
[lencTBMTENbHOCTb abCTPaKTHOro 4OroBopa He 3aBUCUT OT OCHOBaHUSA €ro
BO3HMKHOBEHMS ([oroBop 6aHKOBCKOM rapaHTUN B MeXAyHapoAHOM YaCTHOM MpaBe).
CoOTBETCTBEHHO, OCHOBaHMeE (Lefb) 3aKI04YEHNSA Kay3aslbHOrO AOroBopa ABASETCA
yCJZIOBUEM €ro AeNCTBUTENIbHOCTU (MPaKTUYeCKn BCe A0roBOpbl: KYMWN - MPOoAaku,
AapeHus, noapsaa, CTpaxoBaHWs, apeHabl U T. 4.).

3. B 3aBUCUMOCTN OT BANSAHUSA TEX NN NHbIX YCII0BUIN (PaKTOB) HA AeNCTBME O0roBopa
BCE O0roBOPbl MOXXHO KJlaCcCUpUUMpoBaTb Ha YCJIOBHbIE:

1) nop oTnaraTenbHbLIM YC/I0BMEM (BCTYMNJIeHNUe A0roBopa B CUJy 3aBUCUT OT
HacTynneHnsa Kakoro - nbo ycnosusa (pakTa), Nnpn 3TOM CTOPOHAM He N3BECTHO,
HaCTYNUT OHO WM HeT (HanpuMep, 40roBOP apeHAbl MOMELLEHNS NpU YCJI0BUMN
OKOHYaHWUA ero CTponTeNbCTBa K onpeaesieHHOMY CPOKY);

2) no4 OTMEHUTENIbHbLIM YC/I0BMEM (00roBOp NpekpawlaeTca B CUy HacTynaeHus
Kakoro - nnbo ycnosus (pakta) (Hanpumep, 4OroBop apeHabl TPAHCMNOPTHOrO CpeACcTBa
C YCJZIOBMEM €ero pacToOp>XeHUs rnpu yCcJ0BMKU ero nojioMku) n 6e3ycrnosHble (oencTene
[0roBopa He 3aBUCUT OT HaCTynJeHUsa Kakux - 1nbo ycnosum (hpakTos) (3To MOXKeET BbITh
nobon goroeop).

4. Ha oCHOBE Hann4ynsa nam oTCYTCTBUSA IOPUONYECKON CBSA3M OA4HOI0



J[loroBopa C APYruM BblOENSAOTCSH OCHOBHbIE (F1aBHbIE) U AOMNOIHUTENbHbIE A0r0BOPbI.
JlonoNHUTEeNbHbIE A0rOBOPLI ABAAOTCS OPUANYECKUM NPOLOOJIKEHUEM APYTUX
(OCHOBHbIX) 0OrOBOPOB M MO3TOMY pa3fensioT UX puanyveckyro cyabby (T. e. ecnn
OCHOBHOW Agorosop byaeT npu3HaH HeAENCTBUTESIbHbLIM, TO U AOMONHUTENbHbLIN OOroBOP
TakXxe byneT ABNATLCSA HEAENCTBUTENbHBIM). [lONONIHUTENbHbLIE AOr0BOPbLI, Kak NpPaBuJo,
obecrne4ymBatoT NCNOJIHEHNE OCHOBHbIX. B cBA3M € 3TUM Hanbonee pacnpocTpaHEHHbIMU
TaKMMUN O0roBOpaMun ABJISIIOTCA COrnalleHne o0 HeyCTOoWKe, 0roBop NOpPy4YnTenbCTBa,
3asiora n T. 4. CooTBETCTBEHHO, OCHOBHbIE JOrOBOPbLI, HANMPOTUB, SBASIOTCS
CaMOCTOSITE/NIbHbIMU N He Pa3aensoT PUuanYeckyto cyabby Kakmx - nMbo MHbIX
JJ,OI’OBOpOB[z].

5. B 3aBMCUMOCTUN OT BO3MOXXHOCTU OLLEHKUN PUCKa NPU 3aKJII04EHUN A0roBopa
pa3nnyaloT KOMMYyTaTUBHbIE (MEHOBbIE) U afleaTOpPHbIE (PUCKOBbLIE) OOroBOpPbLl. B MOMEHT
BO3HUKHOBEHMSA KOMMYTaTMBHOIO AOr0OBOpPa BbIroga Man noteps Ka)k4on CTOPOHbI
MOXXEeT BbITb oLeHeHa (60/IbLUMHCTBO AOrOBOPOB: KYMNAM - MPOAAXKWN, MEHbI, JapeHuns,
apeHabl N T. A.). B MOMeHT 3aknto4eHnsa aneaTopHOro 4oroBopa Bbiroga uian noteps
CTOPOH He MoXeT bbITb onpeneneHa n 3aBUCUT OT HACTYMJIEHUSA UKW HEHACTYMJIeHns
TexX UIn NHbIX 06CToATeNbCTB (HanpMep, LOroBOp CTpaxoBaHUS).

6. B 3aBNCMMOCTM OT 06beKTa OroBOpPbl AENATCA Ha BELHble N 00513aTeNbCTBEHHbIE.
Ob6bEeKTOM BELLHbIX JOrOBOPOB SABMSETCS onpeneneHHas sewb (Bewmn). ObbekToMm xe
06s3aTenbCTBEHHOIrO AOroBOpa ABAAIOTCA onpenesnieHHbie aencrensa (nnm 6esnencrTene)
ornpenesieHHoOro auua (Kpyra nmy,).

7. Tak>XXe B 3aBMCUMOCTM OT 06 beKkTa MOXXHO AOroBOpbl NOApPa3fennTb Ha chegywwme
Tunbl (BMAObI): 4OrOBOPbLI O Nepefaye nMyLlecTBa (Kynnas - npoaaka, apeHue, apeHaa v
T. A4.), Aorosopbl 06 okaszaHuK ycayr (0OroBop rnepeBo3kun, 4orosop o6 okazaHum
NAATHbIX MEANUWNHCKNX YCAYr U Ap.), LOroBOpbl Ha BbiMosiHEHME paboT (aorosop
noapsaa, 4OroBop O BbINOJIHEHUWN HAY4YHO - TeEXHUYECKux paboT u T. 4.), Lorosopbl 06
yypexaeHunn pasaindHbix obpasoBaHui (yH4peanTesibHbie OrOBOPbI, 4OrOBOP MPOCTOro
TOBapuLLECTBA).

8. Mo copep>xaHUo peryanpyemMon 4oroBopamMmu AeaTesIbHOCTU BblAeNaoT ABa
OCHOBHbIX TUMNa AOrOBOPOB: MMYLLECTBEHHbIE N OpraHMn3aunoHHble. K Yynucny
NMYLLLeCTBEHHbIX OTHOCATCA OOr0BOPbLI, HANpaBJieHHble Ha peryaupoBaHue
[esaTenbHOCTW NuL, No NoBoAy onpenesieHHoro 6nara. CneunduKon opraHU3auMOHHbIX
[OrOBOPOB ABJIAETCHA TO, YHTO OHW NpefHa3Ha4YeHbl CO34aTb NPennoChIsIKN,
npenycMoTpeTb BO3SMOXKHOCTUK AJ18 nocnenytowen npeanpmHUMaTesIbCKon Nianm NHomn
neATeNbHOCTU. BHYTpWY Ka)K4oro Turna MoryT ObiTb BblAesieHbl BUbl OrOBOPOB,



XapaKTepusyemble yCTONYMBBLIMU CYLLIECTBEHHbLIMU NpU3HakaMu. Tak, cpeau
NMYLLIECTBEHHbIX JOrOBOPOB BbiAENSAIOT TPU OCHOBHbLIX BUAA: a) Ha nepenavy
nMmyLecTBa; 6) BoinonHeHne paboT; B) okasaHue ycnyr. MNpun 3ToM yKasaHHble BUAbl, B
CBOIO o4vepeb, NoApa3aensaoTcs Ha NoABUAbI (HAanpuMep, Kynas - npoaaka, noapsam,
Komuccms n ap.). Cpean opraHnU3aLUMOHHbIX 4OrOBOPOB TaKXXe MOXXHO BblAENTb TPU
OCHOBHbIX BUAA:

a) ydpeauTesnbHble foroBopbl (Hanpumep, 06 obpa3oBaHNK LPUANYECKMNX INLL);

6) nOroBoOpbI - COrflalleHns (HanpumMep, MeXxay PUANYeCKUMN NULaMN N OpraHaMu
MEeCTHOIro camoynpaBJ/ieHuns);

B) reHepasibHble (B HUX onpegensaTcsa Hanbonee obuwme ycnosusa dyayuien
0eAaTenbHOCTU, KOTOpbIE 3aTEM AEeTaU3NPYITCA UK OOMOJHAKTCA B UMYLLLECTBEHHbIX
norosopax).

9. B Toprosou cpepe (KoMMep4yeCKoM npase) BblAENAI0T peasin3auMoHHble L0roBOpLI,
nocpenHn4yeckmne, 0Orosopbl, COAENCTBYIOLLNE TOProBsie, N OpraHnU3aLNoOHHbIe
norosopsbl. 1o MHeHUO B. U. NyrnHckoro, peasansaunoHHble AOMOBOPbLI NpencTaBaaoT
cobon aapo Toprosoro obopoTa. ITO, Npexxae BCero, Takne AoroBopbl, KOTOpbIe
0hOPMJIAIOT OTHOLLUEHUSA MO BO3ME34HON peanmn3aunm Tosapa 414
npeanpuHNMaTeNIbCKNX U XO3NCTBEHHbIX HY>XKA. K UX YXMCy OTHOCATCA OOroBOpPHbI
MOCTaBKW, OMNTOBOW KYIMJIN - MPOAAXKWN, KOHTPaKTaLUN, 3aKyrnoK A8 roCyfapCTBEHHbIX
HY>X[, 0OroBOpbl MEHbI TOBAPOB, CBSA3AHHOW C NpegnpuHUMaTENbCKON OeATesIbHOCThIO.
Tak>Xe, Kak cyuTaeT NyrMHCKUN1, K 3TON rpynrne 4OroBopoB ciefyeT OTHeCTU TOBAPHbIN
KpeouT. XOoTHA OH BKJtoYeH B rnasy K PO o KpegnTtoBaHUM, Mo CyTU, OH ABNSETCA
“Nnpopaken C ycnosmem ornsiaTbl CTOMMOCTU ToBapa B byayuwem”. Ha B3rnapg MNyrmuHckoro,
B COOTBETCTBUU C Knaccngpumkaumen NK PO nocpegHn4eckne [orosopbl B OCHOBHOM
OTHOCSATCS K OOroBOpaM Ha BO3Me3HOe OoKa3aHue ycnyr. B cdpepe Toprosau
cofep)xaHmem TakKnx LOroBOpPOB AB/IETCA “coBepLUeHMe NNLOM OeNCTBUA No NoBoOYy
TOBapa B MHTepecax Kakoro-nmbo y4yacTHMKa Toprosoro obopota”. K gaHHom rpynne
OTHOCATCS AOFOBOPblI KOMUCCUN, B T. 4. KOHCUFHALWUN, MOPYHEHUSA, KOMMEPYECKOW
KOHLLeCCuUn, TOProBoro areHTupoBaHusa. K gorosopam, COg4encTBYOWMM TOProsrie,
cnenyeT OTHOCUTb A0r0BOPbl HAa BblNOJIHEHVE MAaPKETUHIOBbLIX NCCNeL0BaHNN, CO34aHMe
peKJIAaMHOW NMPOAYKUWWU, XpaHEeHUA TOBApOB, CTpaxoBaHUsA TOBApPOB N KOMMePYeCKnNx
PUCKOB, TPAQHCMOPTHOM 3KCNeaAnuun n gp. B rpynny opraHm3aumoHHbIX JOrOBOPOB
BXOOAT cornaweHusa o6 NckymnTesibHOM NpoAa)ke TOBapoB, A0rosopbl 06 opraHusaumnm
B3aWMOCBSI3aHHON OeATeNIbHOCTU Mo peanm3aunm ToBapos, 40r0OBOPbI OPraHOB
NCMNOJIHUTENbHOMN BNAacTN O MeXXpernoHasibHbIX MOCTaBKax TOBApPOB, AOrOBOPbI OpraHoB



B/1aCT N MeCTHOIro camoynpaJieHNA C Npon3BoaCTBEHHbIM N TOProOBbIMU cpmpMaMm rno
BOMpoCaM ocCyLluecTBJ1IEHNA TOProBJIN N ﬂ,p.[3]

NNMABA 3. OCHOBHble BUAbl A,OrOBOpPOB

3.1. OcHOBHblIe U NpeaBapuTesibHbie O,0roBOpPbLI

Pa>kaHCKO-MPaBOBbIe [0r0BOPbI PA3MYaAOTCS B 3aBUCUMOCTU OT UX IOPUANYECKON
HanpaBsieHHoCTU. OCHOBHOW OOroBOP HENMoCpeaCcTBEHHO NOPOXXAAET NpasBa U
06513aHHOCTN CTOPOH, CBAA3aHHblE C NepeMeLLeHneM MaTepuanbHbix 6nar, nepenaden
NMYLLIECTBA, BbINOJIHEHMEM PaboT, ykaszaHneM ycayr v T.n.

NMpensapuTenbHbLIA OOMOBOP - 3TO COrJlalleHmne CTOPOH O 3aKJIl04eHUN OCHOBHOIO
norosopa B byayuieM. bosbWMHCTBO JOMrOBOPOB - 3TO OCHOBHbIE J,0OM0OBOPbI,
rnpenBapuTesibHble A0r0BOPbLI BCTPEYaloTCa 3Ha4YuTeIbHO pexe. [lo BBeAeHUs Ha
TeppuTtopumn Poccunckon ®epepaumm ct. 60 OCHOB rpa>K4aHCKOro 3akoHogaTesibCTBa
1991 r. rpaxfgaHCK1UM 3aKoHO4aTe/IbCTBOM Poccum npsaMo He npefycMaTpuBanach
BO3MOXXHOCTb 3aKJIlo4eHUA npeasapuTesibHbiX orosop. OgHaKo 3aK4YeHne Takux
A0roBOPOB A0MNYCKanNoChb, MOCKOJIbKY 3TO HE MPOTMBOPEYNIIO OCHOBHbLIM HavaslaM 1
obuieMy cMbICNy 3aKOHOAaTesibCcTBa Poccuun. B HacTosuwee BpeMs 3aK/oveHne
rnpenBapuTesibHbIX LOrOBOPOB perjamMmeHTupyeTtca cT. 429 K. B cooTBeTCTBUN C
YKa3aHHOW CcTaTben No npeaBapuTesibHOMY LOrOBOPY CTOPOHbI 06A3YI0TCA 3aK/I04YUTL B
byayuiem oorosop o nepegaye MMyLLecTBa, BbIMOJIHEHUN PabOT UM OKa3aHWK yCayr Ha
yCJ/I0BUAX, NPefyCMOTPEHHbIX B MpenBapuTesbHOM gorosope. lNpensaputenbHbIn
[0roBop 3akJto4aeTcsa B popMe, YCTaHOBJIEHHOW A1 OCHOBHOIO A0roBopa, a eciu
dopMa [orosopa He ycTaHOBJIeHa, TO B NMMCbMeHHOW hopMe. HecobnogeHne npasuna o
hopmMe npensapuTesibHOro AOroBOpa BJieYeT ero HUYTOXKHOCTBMA,

BparnHckmnin M.. B TONIKOBaHUN OAHHOIO MHCTUTYTa nU3naraeT, 4To «opmMa
npenBapuTenbHOro OroBopa AOJ/KHA COOTBETCTBOBaTb TpeboBaHMAM, NpeabsaBAsSeMbIM
K OCHOBHOMY forosopy. Ecnn xxe Takme TpeboBaHMA 3aKOHaMU UM MHBIMW NMPABOBbLIMU
aKTaMN He YCTaHOBJIEHbI, NpeABapUTESIbHbLIA AOMOBOP MNOANEXNT 3aKIOYEHMNIO B
NpPOCTON NMCbMeHHOW hopMme. OCHOBHOW O0roBOp A0JIKEH ObITb 3aKJ/II04EH Ha YCJI0BUSX,
npeayCcMoOTPEHHbIX NpeaBapuUTeslbHbIM 4OrOBOPOM.



MpenBapuTeNbHbIM AOrOBOP O0JIXKEH cogep»XaTb YCJI0BUA, NO3BOAIOLME YCTAHOBUTDL
npeaMeT, a TakXe gpyrue cyuecTBeHHble yC10BMSA Aorosopa. Tak, CTOPOHbLI MOTYT
3aKJ/II04NTb LOrOBOP, MO KOTOPOMY COBCTBEHHUK »XXNAOro goma oba3yeTcsa ero nponaThb
nokynaTesnto, a NoKynaTesb KyNnTb €ro B Havyane sieTHero cesoHa. B ykasaHHOM
npenBapuTensHOM gorosope 06sa3aTeNbHO AOJIXKHbI COgepXaTbCsA YCI0BUS,
Mo3BoJIAOLWME ONpenesnnTb TOT XUI0W A0M, KOTopbIn B Byaywem byneT npodaH, a
TaK>Xe ero Npofa>KHylo LeHy 1 nepevyeHb JinL, COXPaHSALWMUX B COOTBETCTBUN C 3aKOHOM
rMpaBo MoJIb30BaHUA 3TUM XXWJ1bIM AOMOM. B NpOTMBHOM Clly4ae OaHHbIN
npenBapuTenbHbIN [OroBop byoeT CHMTATbCA HE3AKJ/THOYEHHbIM.

B npeaBapuTesibHOM [0r0BOPE YKA3blBAETCA CPOK, B KOTOPbLIN CTOPOHbI 06a3y10TCS
3aKJI04YNTb OCHOBHOW N0roBop. EC/in Takow Cpok B NpeaBapuTelbHOM 40roBope He
ornpegeneH, OCHOBHOW A0OroBOp NOANEXUT 3aKJII0YEHNIO B TeYeHMe rojga ¢ MOMEHTa
3aKJII0YEHUSA NpeBapuTesbHOro AoroBopa. Ecim B yKa3aHHbIe Bbille CPOKWU OCHOBHOW
JloroBOp He ByaeT 3ak/oYeH 1 HWM 0HA U3 CTOPOH He caenlaeT APYroi CTopoHe
npenJsioXXKeHne 3akiYnUTb TaKon 0oroeop (ogepTa), NpeaBapUTeNbHbIN AOroBOpP
npekpallaeT cBoe OencTBue.

Tak>Xe MHTepeceH BOMPOC O BKJILOYEHNN B OCHOBHOW A0Or0BOpP YCJI0OBUNA, He
npenyCcMOTPEHHbIX NMpeaBapuTesibHbIM A0roBopoM. OH pelaeTcsa apbuTpakHbIM Cy0M C
y4eTOM KOHKPETHbIX 06CTOoATENbCTB Aena.

B npakTuke apbuTpakHbIX Cy10B BO3HUK BOMPOC, BNpaBe N1 apbuTpakHblii cya
NMOHY>XOAaTb CTOPOHY BKJILOYUTb B OCHOBHOW [0r0BOP YC/I0BUSA O LiIeHE, eC/in Takoe
ycnoBue He 6bl10 NpeaycMOTPEHO B NpeaBapuTebHOM A0OroOBOpe.

CornacHo nyHKTY 1 cTtaTtbn 429 'K PO no npenBapuTesibHOMY A0OrOBOPY CTOPOHbI
065a3ytoTca B OyayuemM 3akai04nTb 4OrOBOP Ha YCNOBUAX, NMPeayCMOTPEHHbIX
npenBapuTenbHbIM OroBOPOM (0 4eM Oblfio y)Ke CKa3aHOo Bblle).

Ecnn B npegBapuTesbHOM LOrOBOPE yC/IoBME O LeHe He BblJ10 CKa3aHo, TO 3TO He
O3Ha4aeT, 4YTO CTOPOHbLI He onpeaennanucb B JaHHOM Bonpoce. B cooTBeTCTBUN CO
cTaTben 424 T'K PO ncnosiHeHMe 4Orosopa onJjiadymMBaeTcs no ueHe, yCTaHOBJIEHHOW
coryiaweHmnem CTOpoH. MNMpu OTCYyTCTBMM B BO3ME34HOM LOroBope yCJ/IOBUS O LleHe U
HEBO3MOXXHOCTIN ee onpefesieHns ncxonsa n3 ycsoBmm orosopa UCrosiHeHWe orosopa
OOJKHO ObITb OMJIa4€eHO Mo LeHe, KoTopas Npu CpaBHUMbIX 0b6CcTosTeNnbCTBax 06bI4HO
B3MIMaeTCs 3a aHaJIornMYyHble ToBapbl, paboTbl N yCnyru.

OTcloga cnenyeT, 4To TpeboBaHMe 0 BKAIOYEHUN B OCHOBHOM 0OrOBOP YCJIOBUS O TOM,
4YTO LEeHa onpeaenseTcs B nopsaake, NnpeaycMoTpeHHOM cTaTben 424 TK PO, fosmkHO



ObITb YOOBNIETBOPEHO apbuTparkHbIM Cy,EI,OM[S].

B ToM cny4ae, korga B npeaBapuTesibHOM JOMOBOpPE YKa3aHo, 4TO YyC/oBuMe O LeHe byaeT
onpeneneHo CTopoHaMy B OCHOBHOM [0roBope, Takas 3anucb AOJIXKHA pacLeHMBaTbCA
apbnTpa>KHbIM CyA0M KaK LOCTUXXEHME COrslacns CTOPOH O BKJIKOYEHUW B JOMOBOP
OAHHOro yCJI0BMUA N pa3Horjacmsa No yCTaHOBJIEHUIO KOHKPETHON LieHbl TakxXXe noasexaT
pPacCMOTPEHUIO apbUTpaKHbIM Cy0M.

Ecnn ogHa 13 cnopsAwmx CTOPOH Npu OTCYTCTBUN B NpeaBapuTesibHOM A0roBope
yCJ/I0BUSA O LleHe HacTanmBaeT Ha BKJIIOYEHUN B OCHOBHOWN OroBop ycsoBusa o6
onpeneneHnn LeHsl B NHOM nopsgke, 4em rnpenycMmoTpeHo ctatben 424 TK PO, nnn
TpebyeT yKa3zaHUsA B HEM KOHKPETHOM LieHbl, @ Apyras CTOpOHa BO3pakaeT NpoTuB
3TOro, To apbuTpa kHbIN Cya He BNpaBe pacCMaTpMBaTb TakKoW Crop.

B cny4aax, kKorga CTOpoHa, 3aKJIl04YMBLUASA NpeaBapuTesibHbIA 40roBOp, B Npeaenax
CPOKa ero AencTBUsA YKJIOHAETCSA OT 3aKJIDYEHNA OCHOBHOIO AOroBOpa, MPUMEHSTCS
npasuna, NpeayCcMoTPEHHbIe A5 3aK/o4YeHns ob6s13aTeNIbHbIX 4OrOBOPOB.

MNpenBapuTesbHbIN OrOBOP HEOOXOANMO OTAMYaTb OT COrfalleHNn 0 HaMepeHusx,
NMeLWMX MeCTO Ha rNpakTuke. B ykasaHHbIX COrsialleHnsX 0 HaMepeHnax NnLlb
hukcupyeTcsa XesnlaHme CTOPOH BCTYNUTb B ByayLiemM B 4OrOBOPHbIE OTHOLLUEHUS.
OOHaKo caMo corslalleHne o HaMepeHUsax He NopoXXaaeT Kaknx-nmbo npas n
0653aHHOCTEN Y CTOPOH, €C/IM B HEM He YCTaHOBJIEHO NHoe. [103TOMYy 0TKa3 OA4HOro 13
Y4aCTHUKOB COrjlalleHnsa 0 HaMepeHUsaxX 3aKIYNTb NMPenyCMOTPEHHbLIN TaKuUM
cornaweHvneM A0roBop He BAeYeT A1 Hero Kakux-anbo npaBoBbIX MOCNAeACTBUN U
MO>XXeT TOJIbKO NOBJINATbL Ha ero AeJsIoBY0 penyTauuio.

3.2. loroBopsbl B NOJZIb3y UX YYHAaCTHUKOB U O,0roBOpbLI B
NnoJib3y TpeTbUx JiuL,

[aHHble 0OroBOpPbI Pa3IN4alOTCA B 3aBUCUMOCTU OT TOr0, KTO MOXKeT TpGﬁOBaTb
NCNoJIHeHMA Aorosopa. Kak npaBunsio, 4OroBOPbLI 3aKJ/1K04YaloTCA B MNOJIb3Y UX Y4aCTHUKOB,
n npaso Tpe6OBaTb NCMOJIHEHUA TaKUX OOroBOpPOB NMPMHaoleXnNT TOJIbKO NX
y4YacTHMKaM. BMecTe Cc TeM BCTpeYalTCa U AOroBOPbI B NOJ1bL3Y JINL, KOTOPbLIE He
NMPUHMMaJIN YH4aCTNA B UX 3aKJTIOHEHNN, T. €. 4OrOBOPbI B MNMOJIb3Yy TPETbUX J'II/ILI,[6].

B cootBeTCcTBMM CO CT. 430 'K LOroBOpOM B MNOJIb3y TPETbero snua npusHaeTcs
00roBop, B KOTOPOM CTOPOHbI YCTAaHOBUIN, YTO AOJIXKHUK 0083aH Npon3BecTun



NCMNOJSIHEHME HE KpeauTopy, a YKa3aHHOMY MW He YKa3aHHOMY B OrOBOpe TpeTbeMy
Ly, MerLemMy npaso TpeboBaTb OT AOJIKHUKA UCMOJHEHNA 0653aTeNbCTBa B CBOIO
nonb3y. Tak, ecnim apeHaaTop 3ak/4na 4OroBOp CTPaxoBaHUA apeHA0BaHHOro
MMyLLLECTBA B NOJIb3y €ro cobCcTBeHHMKa (apeHaonaTens), To npaBo TpeboBaHUA
BbIMJaTbl CTPAXOBOrO BO3MELLLEHMS NPU HACTYMNAEHUN CTPAXOBOro C/yyas NpuHaanexuT
apeHaonaTesto, B NOJIb3y KOTOPOro 1 3aKJiloYeH AOroBOp CTPaxoBaHUs. W ToNbKO B TOM
cJlyvae, Korga TpeTbe JIMLO0 0TKa3asioCb OT NpaBa, NpPeAoCTaB/EHHOr0 eMy Mo 4OroBOpY,
KpeanTop MOXXeT BOCMNOJIb30BaTbCA 3TUM NPaBOM, €C/IM 3TO HE NPOTUBOPEYUT 3aKOHY,
WHbIM NPaBOBbLIM akTaM K gorosopy. Tak, B NpMBeAeHHOM NpuMepe apeHaaTop,
3aKJIOYMBLLNIA OOrOBOP CTPAxXOBaHMS B NOJb3y apeHaoAaTeNs, TONIbKO B TOM CJlyyae
BnpaBe TpeboBaThb BbiMaThl €My CTPAaXOBOro BO3MELLEHUS, KOraa rnocsegHnin 0TKa3ancs
OT NMpaBa Ha ero nosiyyeHne. BmecTe c TeM B caMOM forosBope MoryT 6biTb
npenycMoTpPeHbl MHble MOCNeACTBUS 0TKa3a TPETbEro nla oT NpUHaOJexallero eMy
npaBa TpeboBaHus. Hanpumep, B NpnBeaeHHOM Bbllle NpuUMepe B 0roBope
CTpaxoBaHUs MOXXET ObITb NPeAyCMOTPEHO, YTO B C/ly4ae OTKasa apeHaonaTens oT
NoJsly4eHUs1 CTPaxoBOro BO3MeLLEeHNS rnocienHee apeHaaTopy He BbinsadynBaeTcs. MHble
nocneacTBnsa MoryT ObITb MPeayCcMOTPEHbLI U 3aKOHOM. HanpuMep, B COOTBETCTBUN C
AEeNCTBYIOLWNM 3aKOHOAATENLCTBOM MO AOrOBOPY JINYHOrO CTPAaxX0oBaHUA Ha Clyyal
CMEepTU B NOJb3y TPETbLEro nLA, NP HACTYMJeHUM CTPaxoBOro ciyvyas — CMepTH
3aCTPax0BaHHOIO rpakgaHnHa — NocaeHuin, pasyMeeTcs, He MoXXeT TpeboBaTb
BbIMaTbl CTPAXOBOrO BO3MELLLEHUS Aa)Xe B TOM CJly4ae, ecaim TpeTbe JINLLO 0TKa3asnoch
OT 3TOro rnpasa.

Ecnn nHoe He NpeayCMOTPEHO 3aKOHOM, MHbIMU NPAaBOBbLIMM aKTaMn UN 4OFOBOPOM, C
MOMEHTa BblPa>KeHUsA TPeTbUM JINLLOM LOJIKHUKY HaMepeHUsa BOCMO0J1b30BaTbCA CBOUM
rnMpPaBoM MO AOroBOPY CTOPOHbLI HE MOFYT pacTopraTbh WM N3MEHATb 3aK/II0YEHHbIN UMK
norosop 6e3 cornacma TpeTbero nAuua (m. 2 ct. 430 MK).

YKa3aHHOe npaBu/io BBEAEHO B LENSX 3alMNTbl MHTEPECOB TPETLEr0 NNLA, KOTOPOE B
CBOEN X03ANCTBEHHOWN AEATENbHOCTU MOXXET pacCYNTbiBaTb Ha UCNOJIb30BaHME TOrO
rnpaBa, KOTOPOE OHO MOJIy4nsI0 NO AOrOBOPY, 3aKJIIOYEHHOMY B €ro rnosb3y. NoCKoNbKY
N3MEHEHMNEe NN pacTopXXeHMe A0roBopa, 3aKJIIOYEHHOrr 0 B MNoJib3y TpeTbero nua,
MOXXET NOCTaBUTb B 3aTPYOAHUTENIbHOE MNOJIOXKEHNE TPeTbe INLO0, PelumnBLLEee
BOCMO0J1b30BaTbCs NMpeAoCTaB/IEHHbIM eMY MPaBOM, AEeNCTBYlOLLEE 3aKOHO4ATENbCTBO
rnepekpbiBaeT BO3MOXXHOCTb NpeKpaLlleHnsa Nam naMeHeHns cogep>XaHns 3Toro npasa
rnocsie Toro, Kak TpeTbe NNLO0 Bbipa3nao AOJIXKHUKY CBOE HaMepeHMe BOCMNOJ/Ib30BaTbCA
3TUM NpPaBOM.



YKa3aHHOe npasuno NpMMeHsaeTCs, eC/in MHOoe NPaBuJIo He NPpenyCMOTPEHO 3aKOHOM,
WHbIMUN MPaBOBbIMY aKTaMn NN LOrOBOPOM. TaK, B COOTBETCTBUU CO CT. 59—61 YcTaBa
>Xesle3HbIX AoPOor 0O0roBOp NMepeBO3KU, 3aKJitoHaeMbl MexXxay rpy3ooTrnpasmTenem 1
>Xesie3HOM JOopOoron B Mosib3y rpy3sonosyyvaTtens, MoXXeT bbiTb nsmeHeH 6e3 cornacus
rpysonony4aTtesia fa)Ke B TOM CJly4ae, eCnv rpy3sonosiydyaTesb Bblpa3u XeslaHue
BOCMOJ1b30BaTbCA NMPaBOM, BO3HUKLUVM Yy HEro rno 4OroBopy rnepeBo3Ku.

JOMKHWK B [OroBope, 3aKJIDYEHHOM B MOJ1b3Yy TpeTbero avua, Brpase BblABUraTb
npoTme TpeboBaHMA TpeTbero N1uUa BO3pa>KeHns, KoTopblie OH MOr 6bl BbIABUHYTb
npoTuB Kpeautopa (n. 3 cT. 430 IK). Tak, ecnn rpy3onosydyaTtesnb npeabasaseT K
nepeBo34ynky TpeboBaHMe 0 HeHagiexalleM KadyecTBe AOCTaBJIEHHOrO rpysa,
nocseaHnNn BNpaBe CCbINIaTbCA Ha TO, YTO KA4YeCTBO rpysa yxXyaLmnaochb rno BUHe
paboTHMKOB rpy300TNpaBuUTeNs, OCYLLECTBASABLLUMX €ro NOrpy3Ky.

OT NOroBOpPOB B MNOJIb3Y TPETbEro nnua csegyeT oT/IM4aTbh AOroBopbl 06 NCNONHEHUN
TpeTbeMy nnuy. NocnegHne He NPeaoCTaBNAT TPETbEMY JINLY HUKAKUX CyOBbEKTUBHbIX
npa.. MMo3ToMy TpeboBaTb NCMOJIHEHNSA TAaKMX AOrOBOPOB TPETHLE JINLLO HC MOXXET.
Hanpumep, npun 3ak/o4eHnn Mmexany rpa>KaaHMHoM n Mara3nHoOM OOroBopa Kynsu-
npoAaky nofapka c Bpy4yeHnem ero UMeHUHHUKY nocneaHunin He snpase TpeboBaThb
NCMOSIHEHUS AlAHHOIO ,EI,OFOBOpa[7].

3.3. B3aMMHble " OOHOCTOPOHHUE O,0roBOPbLI

B 3aBMCMMOCTN OT XapakTepa pacnpeneseHns npas n obsasaHHOCTEN Mexay
y4aCTHUKaMu BCe 0roBOpbl AeNIATCA Ha B3aMHble U O4HOCTOPOHHME. OAHOCTOPOHHUI
A0roBOp NOpOXAaeT y OAHOM CTOPOHbI TOJ/ILKO MNpaga, a y APYron — TONbKO
o6sa3aHHOCTN. [T0O3TOMY «TOJ/IBKO OZ1HA U3 CTOPOH 0bsi3aHa COBepWNTb ornpenesieHHble
[EeNCTBNA B NOJIb3y APYrON, a NOCNefHAs UMeeT K Hel Nnwb nNpaBo TpeboBaHUA».

Bo B3aMMHbIX [OroBOpax Ka)kAas CTOpOHa npuobpeTaeT npasBa 1 0683aHHOCTK MO
OTHOLUEHUIO K APYroil CTOpOHE. [0 TakoMy [0roBOPY «KaxkAaasi CTOPOHa cYMTaeTcs
NOJDKHUKOM B TOM, 4TO 06si3aHa caenaTh B MNOMb3y APYron CTOPOHbI, U 0IHOBPEMEHHO
KPeanmTopoM B OTHOLLUEHUN TOro, YTO MMeeT NpaBo TpeboBaTb».

BOJIbLUMHCTBO [OrOBOPOB HOCUT B3aMMHbI XapakTep. Tak, No A0roBopy Kyran-npoaau
npoaasel npuobpeTtaeT npaso TpeboBaTb OT MOKynaTens ynaaTbl AeHEr 3a NPoAaHHYIO
Belllb 1 OAHOBpPeMeHHO 06s13aH NepefaTh 3Ty Bellb NokynaTesto. [okynaTenb, B CBOIO
oyepenb, NpuobpeTaeT NpaBo TpeboBaTb Nepenayn eMmy NpoaaHHON BELLN U



ofHoBpeMeHHO 06a3aH 3an1aTuUTb NPOAaBLY NOKYMNHYO LeHy. BmecTe ¢ Tem
BCTpeYvaloTCcs N OA4HOCTOPOHHME [OroBOpbI. HanpumMep, 0AHOCTOPOHHUM ABASAETCSH
[0roBop 3aMMa, NOCKOJIbKY 3auMofaBeL, HafenseTcs no 3ToOMy AOroBOpy NpaBoM
TpeboBaTb BO3BpaTa A0JIra U He HeceT Kaknx-nnbo obszaHHOCTEN Nepen 3aeMLLMKOM.
NMocnegHun, HaobopoT, He NpnobpeTaeT HUKAKKUX NpPaB Mo AOroBOPY U HECET TOJIbKO
0683aHHOCTb MO BO3BpaTy AOJra.

O,EI,HOCTOpOHHI/Ie A4OroBopbl HeobxoanMo OoTAn4YaTb OT OOHOCTOPOHHUX COENOK.
[MocnegHne He OTHOCATCS K OOroBOpaM, Tak KakK OJ19 UX COBEPLUEHUNSA He Tpe6yeTc;|
cornawleHmsa CTopoH, a 40CTaTO4YHO BOJIEN3BbABJIIEHUA OLHOW CTOPOHbLI.

3.4. Bo3zMme3aHble u 6e3BO3Me3aHbIE O,0roBOPbI

[aHHbIe BUAbl 4OrOBOPOB Pa3/IMyatloTCA B 3aBUCMMOCTM OT ONMOCPenyeMoro 4oroBopom
XapakKTepa nepeMelleHns matTepuasbHbix 6nar. BoamesaHbiM NpM3HaeTCcs 4OroBop, no
KOTOPOMY MMYLLECTBEHHOE NpeaocTaB/ieHne 04HOWM CTOPOHbI 06yC/0BAMBaAET BCTPEYHOoe
NMYLLLECTBEHHOE NpeaoCcTaB/ieHMe OT OPYron CTOPOHbI. Ecnm «ogHa CTOpoHa AO0JIXKHaA
MOSy4YUTb MAATY UM NHOE BCTPEYHOE BO3MEe3aHOe NnpeaocTaB/ieHe 3a UCMOJIHEHNE
cBonx obszaHHOCTEN>.

B 6e3B03Me34HOM OOroBOpe MMYLLLECTBEHHOE NpeaoCcTaBieHME MPON3BOANTCA TOJIbKO
0OHOW CTOpPOHON 6€3 NoNyYeHNs BCTPEYHOr0 UMYLLLECTBEHHOIO NpenoCcTaB/eHNs OT
OPYron CTOPOHbI.

KabanknH A. cHUTaeT, 4TO B YCJ/I0BMAX Nepexoda K pbiHKY 60bLWINHCTBO A4OrOBOPOB
ABNSETCA BO3Me3aHbIMU. Tak, AOroBOp KYMAMN-NPOAaXM — 3TO BO3ME34HbIN A0r0BOP,
KOTOpbIN, B NpuHuune, 6e3so3me3gHbIM ObITb He moxeT 8],

Horosop gapeHus, HaobopoT, MO CBOEN pUANYeCcKon npupone — 6e3803Me3aHbIN
AO0roBOp, KOTOPbIA, B NPUHLMME, HE MOXXeT ObiTb BO3ME3aAHbIM. HEKOTOpPbIE XXe A0roBOpbLI
MOryT BbITb Kak BO3Me34HbIMU, Tak N 6e3Bo3mMe3gHbIMU. Hanpumep, A0roBOp NOpyYeHus
MOXXET ObITb U BO3ME3HbIM, €C/IN NOBEPEHHbIN MOoJsly4aeT BO3Harpa>kgeHue 3a
OKa3aHHble ycnyrun, n 6e3sBo3mMesgHbIM, eC/In TaKOoro BO3Harpa>kaeHunsa He
BbinJlauymBaeTcs (cT. 972 IK).

Mo3ToMy B 3aKOHe onpefiesieHo, YTO «40roBop NMpenrosiaraeTcs BO3Me3AHbIM, eCnu 13
3aKOHa, UHbIX NPABOBbLIX aKTOB, @ TaKXe CyLLecTBa UM CoAep>XaHNa N0roBopa He
cnepyeT UHoOE».



BONbLWKMHCTBO AOrOBOPOB HOCAT BO3ME34HbIN XapaKTep, YTO COOTBETCTBYET npmpoae
06LeCcTBEHHbIX OTHOLUEHUI, PEryanpyeMbliX rpaKaaHCKUM npasoM. Mo aTon xe
npuynHe n. 3 CcT. 423 'K ycTaHaBNMBaET, 4TO AOroBOpP rnpennosiaraeTcs BO3Me34HbIM,
€CJIN U3 3aKOHAa, UHbIX NMPaBOBbIX aKTOB, COAEP>XXaHNA UK CyLlecTBa 4OroBopa He
BblTEKAET MUHOeE.

3.5. CBoboanHbIe n 00A3aTesNibHble A,0roBOPbLI

M0 OCHOBAHMAM 3aKJIIO4YEHNSA BCE AOrOBOPbI AeNATCSA Ha cBoboaHble n obsa3aTesnibHbIe.
CBobogHble — 3TO TakKMe A0roBOpPbl, 3aK/II04EHNE KOTOPbIX BCELL,ENO 3aBUCUT OT
YCMOTPEHUSA CTOPOH. 3aktoveHmne xe oba3aTenbHbIX AOFrOBOPOB, Kak 3TO cnenyeT us
CaMOro X Ha3BaHus, ABNseTca oba3aTeNbHbIM 418 0AHOW UM 0benx CTOPOH.
BONbLWMHCTBO AOrOBOPOB HOCUT CBODOAHLIN XapakTep. OHM 3aK/I0YaATCA MO XXEeNaHMUIo
06enx CTOpoH, 4TO BMNOJIHE COOTBETCTBYET NOTPEOHOCTSAM Pa3BUTUSA PbIHOYHON
3KOHOMUKMN. O4HAKO B YCJ/IOBMAX IKOHOMNYECKN Pa3BMTOro obuiectsa BCTpeYaloTCs U
obsa3zaTenbHble gorosopbl. O643aHHOCTb 3aKJIIOYEHUSA A0rOBOPa MOXKET BblTE€KaTb U3
CaMOro HOpMaTUBHOIO akTa. Hanpumep, B cnay NpsAMOro ykasaHusa 3akKoHa B ciydasx
CO3aHNSA IOPUANYECKOro nua 3akJ4deHne goroeopa 6aHKOBCKOro c4eTa CTaHOBUTCSA
ob6s3aTenbHbIM Kak a1 BaHKOBCKOro y4YpexXAeHuns, Tak U 459 CO30aHHOrro
topunandeckoro nmua (n. 2 cT. 846 INK). KOpmnanyeckas o65493aHHOCTb 3aKI04YUTb 4OrOBOP
MO>XeT BblTeKaTb N N3 aAMUHNCTPATUBHOIO akTa. Tak, Bbl4a4a MeCcTHOMN
agMUHUCTpaUMen opaepa Ha Xuaoe rnoMelieHme o0b6a3biBaeT XXUANLLLHO-
3KCMJlyaTauMOHHY OpraHmn3aLnio 3akKII04YUTb 4OrOBOP COLMANbLHOMO XUANLWHOIO HanMa
C TeM rpa>kgaHMHoOM, KOTOPOMY BblaH OpraH.

Cpenun obazaTenbHbIX OroBopoB ocoboe 3HavyeHre nMmetoT NybanYHble oroBopsl.
Bnepsble B HalleM 3akoHOoAaTeNbCTBe Ny6ANYHbIN JOroBop Obl1 NpenycMoTpeH CT. 426
K. B COOTBETCTBMU C yKa3aHHOW cTaTben NyOAMNYHBLIA OOFOBOP XapaKTepusyeTcs
cnepyowmMmn NpusHakamu:

1) O6s13aTeNIbHbIM Y4aCTHUKOM Ny6AMYHOrO AOroBOpa ABAAETCA KOMMEpYecKas
opraHusauus.

2) YKa3aHHas KOMMep4YecKasi opraHm3auns OoSKHA OCYLLEeCTBASATb AeATeNIbHOCTb Mo
npoaa>ke TOBapOB, BbIMOJIHEHMIO PabOT UM OKa3aHWUIO yCayr.

3) NaHHasa oeAaTenbHOCTb AOJIKHA OCyLLeCTBNATbCA KOMMep‘-IeCKOVI OpFaHMBaLLMeIZ B
OTHOLUEHUWN Ka)KOoro, KTo K Heu 06paTVITCFI (pOBHVI‘-IHaFI TOProsJjd, nepeBo3ka



TpaHcnopToM obuiero nosb3oBaHUs, YCyru CBA3n, SHEProcHab)xeHns, MeanLUMHCKOe,
rOCTUHMUYHOE 0B6CNy>XXMBaHME U T. Mn.).

4) NpeomeToM A0roBopa A0JIKHO ObITb OCYLLIECTB/IEHNE KOMMEPYECKOW opraHu3aumnen
nDesaTeNnbHOCTN, yKasaHHOM B N. 2 1 3.

Mpn oTCYTCTBUM XOTS Bbl 0QHOr0 U3 YKa3aHHbIX MPU3HAKOB LOroBOP He ABNAETCA
ny6sIn4HBLIM N paccMaTpmBaeTCsa Kak cBoboaHbLIN JOroBop. Tak, ecnm npeanpuatTme
PO3HUYHOW TOProBAN 3aKJOYaeT C rpaXKgaHWHOM LOroBOp Kynjuv- Npoaaku
KaHLEeNAapCKuUX ToBapoOB, KOTOPbIMU TOPryeT 3TO npeanpusaTmne, To AaHHbIM 40r0BOpP
ansgeTcsa nybnn4yHbiM. ECnm Xxe npeanpuaTue po3HUYHOW TOProBN 3aKJo4aeT 4OroBOp
C ApYyrum npeanpusaTmemM o npojake rnocsegHeMy UsJsinwHero Toprosoro obopynosaHums,
TO 3TO - cBOOOAHLIN JOrOBOP, MOCKOJIbKY €ro NnpeaMeToM He ABNAeTCH AesATesIbHOCTb
KOMMep4eCcKOon opraHm3aunm no npogake ToBapos, OCyLlecTBseMas B OTHOLEHUN
Ka»X4o0ro, KTo K HEeWn o6paT|/|Tcs1[9].

MpakTnyeckoe 3Ha4YeHne BbloeneHns I'Iy6ﬂl/l‘-IHbIX 0OroBopoB COCTOUT B TOM, YTO K
I'Iy6J1VI‘-IHbIM OOroBopam rnpmMMeHATCA NMpaBua, OTJINYHbIE OT obwnx HOPM OOroBopHOro
npasa. K 4ncny Takux cneumanbHbIX Npasu, NPpUMeHaeMbIX K I'Iy6J'II/I‘-IHbIM OOoroBopam,
OTHOCATCA cyieayowne:

1) KomMmepyeckas opraHm3aums He BNpaBe 0TKa3aTbCs OT 3aKJ4YeHnsa nybanyHoro
[0roBopa npu Haamymm BO3MOXKHOCTWN NPefoCTaBUTb NOTPebnTento COOTBETCTBYOLLME
TOBapbl, yCAYru, BbINOJHUTbL AJ19 HEFr0 COOTBETCTBYOWME paboThl.

2) Mpun Heo6OCHOBAHHOM YKJIOHEHUN KOMMEPYECKOW opraHmn3aunm oT 3aKJIYeHns
ny6anM4yHOro forosopa gpyrasi CTOpoHa Brpase rno cyany TpeboBaTbh 3aKJI0OYEHUSA C Heu
3TOro goroBopa B COOTBETCTBMU C NMNOJIOXKEHUAMU, MPNMEeHAEMbIMI MNP 3aKJTIOHEHUNN
norosopa B o6a3aTenbLHOM nopsagke.

3) Kommepyeckasa opraHusaumsa He BripaBe OKasbiBaTb NnpennovyteHne o4HOMY uLy
nepeg ApyrnMm B OTHOLLUEHUM 3aKlo4eHns Nnyban4yHoro Jorosopa, Kpome csy4yaeB, Kora
3aKOHOM WJIN UHBIMW NPaBOBbLIMW aKTaMW OMyCKaeTCs npefocTaBsieHne NbroT AN
oThesIbHbIX KaTeropumn notpebutenen. Tak, aBTOTPaAHCNOPTHOE NpeanpuaTue,
OCyLLeCTBJIAIOLLLEE NepeBO3KY NacCaXMpPoB, He BNpaBe OTKa3aTb B NepeBO3Ke 04HOMY U3
NnacCa>KMpoB TOJILKO MO TOM NPUYUHE, 4TO PabOTHUK 3TOro aBTOTPAHCMOPTHOIrO
npeanpuaTus obelan cBoeMy 3HAaKOMOMY OCTaBUTb OJ19 HEro MecTo B aBTobyce.
OnHako Takoe npeArnoYTeHne AOoMyCcKaeTCcs, eC/v 3TO NpefyCMOTPEHO 3aKOHOM Nn
WHBIM MPaBOBbIM aKTOM.



4) LleHa ToBapoB, paboT 1 ycnyr, a TakXKe UHble ycsioBus nybamyHoro gorosopa
yCTaHaB/IMBAOTCSA OAVMHAKOBbLIMU OJ1 BCEX NOTpebuTenei, 3a UCKIOYEHNEM CJly4aes,
KOrfa 3aKOHOM 1 MHbIMU MPaBOBbLIMUN aKTaMW OOMNYCKaeTCca NpenocTaBieHne NbroT OJs
OTAesNbHbIX KaTeropuin notpebuTtenen. Tak, sHeprocHab>katollaa opraHu3aymsa He
MO>XeT OTNYCKaTb 3JIEKTPOIHEPr N0 OAHMM NoTpebutensm no ooHoOM UueHe, a APYrMm —
no apyron. NcknovyeHne CoCTaBNASAT Te NnoTpebnTenn, KOTopbIM NIbFOThI MO onJiaTte
3/1eKTPO3HEPr N YCTAHOBJIEHbI 3aKOHOM WJIN MHBLIM NMPAaBOBbLIM AKTOM.

5) B cniyvasax, npeaycMoTpPeHHbIX 3aKoHOM, lNMpaBnTtenscTBo Poccunckonm depepaumnm
MO>XeT n3aaBaTb NpaBunia, oba3aTesibHble ANS CTOPOH NPU 3aKJOYEHNUN N UCNOJIHEHUN
ny6anYHBLIX AOrOBOPOB (TUMOBbLIE AOrOBOPbI, MOJIOXKEHUSA N T. N.).

6) Ycnosusa nyban4yHOro gorosopa, He CooTBeTCTBYOWMe TpeboBaHUAM M. 4 nnan 5,
HUYTOXHbI.

C NCKOM 0 MOHY>XAEHUN 3aKNO4NTb NMyBANYHbIN JOroBop BNpaBe 06paTUTbLCA TOJIbKO
KOHTpareHT KOMMepYeCcKon opraHmsaumm, 0693aHHON ero 3aKaynThb.

3.6. B3anMocornacosaHHble AOroBOpPbl U A0roBOPbLI
npucoeanHeHUn

Takne 4oroBopbl pasinyaoTCs B 3aBUCMMOCTU OT cnocoba nx 3aknyenHus. Mpu
3aKJII0YEHNN B3auMOCOrjlaCcoBaHHbIX OrOBOPOB UX YCJ/I0OBUA YCTAaHaB/IMBAOTCA BCEMU
CTOpPOHaMu, y4yacTBYylOLWMMKU B aorosope. Npun 3akJl04eHnn e O0rosopoB
NnPUCoeanNHEHNA UX YCI0BUSA YCTaHaBIMBAOTCSA TOJIbKO OAHOW U3 CTOPOH. [lpyras
CTOpPOHa JIMLEeHa BO3MOXXHOCTU OOMOJIHATb UJIN U3MEHATb UX U MOXKET 3aKJII0UYNTb TaKown
00roBop TOJIbKO COrJIaCUBLINCL C 3TUMN YCIIOBUAMMN (MPUCOEAVNHUBLLUNCL K 3TUM
ycnosusam). B cootsetctBum c n. 1 cT. 428 'K goroBopom npmcoegnHeHuns rnpusHaeTcs
[0roBoOp, YC/IOBUSA KOTOPOro onpeaenieHbl 04HOMN N3 CTOPOH B hopMyisipax Uam NHbIX
CTaHAapTHbIX (hopMax U Morsv BbITb NPUHATLI APYrOM CTOPOHOW HE MHAYe KaK NyTeM
npucoeavHeHNs K Nnpeasio)keHHoOMYy 00rosopy B LesioM. [Npnmepom O0roBopos
MPUCoOeaNHEHNA MOTYT CNY>XUTb O0OrOBOPbLI MEepeBO3KU, 3aK/ll04aeMble XKele3HON
O0pOron C KNMeHTamMm, 0OroBopbl NpokKaTa, AOoroBopbl ObITOBOro nogpsna v T.4.

B Mpa’xAaHCKOM KOAEKCE «HE YCTAaHOBJ/IEHbI C/lyYaun 1 Mopsiaok pa3paboTky opMysipos
N CTaHOAPTHbLIX (hOPM [I0rOBOPOB, HE NPeflyCMOTPEHbI TakXXe Kakne-1mbo TpeboBaHus K
opraHmsaumsam, paspabaTbiBaOLLMM LOroBOpPbI nprcoeanHernsstL0l.



MNOCKOJIbKY YCJ/I0BMSA [OroBOpa NPUCoOeLVNHEHNs onpenensatoTCcsa TOJIbKO OOHOMN N3
[0roBapmBatoOLLNXCA CTOPOH, HEOBXOAMMO KaK-TO 3alUuLWaTbh NHTepeChl A4PYron CTOPOHbI,
He NpuHUMaKLWen y4yacTue B onpeaesieHnn ycnosuimm gorosopa. B atux uenax n. 2 cT.
428 'K npegocTaBaseT NpucoeguHMNBLLENCS CTOPOHE NpaBo noTpeboBaTb pacTop)XKeHus
NOAWN U3MEHEeHNA Lorosopa, ecsaiv A0roBop NpucoenuHeHusa XO0TH U He MPOoTUBOpPeYunT
3aKOHY N MHbIM NPaBOBbIM aKTaM, HO JiMwaeT 3Ty CTOPOHY npas, 00bI4YHO
rnpenocTassiseMblX MO 4OrOBOpPaM Takoro BMAa, UCKJIOYaeT UK orpaHuymBaeT
OTBETCTBEHHOCTb APYrOM CTOPOHbI 3a HapyweHune 06a3aTenbCTB, MO0 CoOAepPXNT
apyrue aBHo obpeMmeHuTeNbHbIe A8 NPUCOeANHUBLLENCA CTOPOHbI YCJ/IOBUS, KOTOpPbIE
OHa, NCX0AsA U3 CBOMX PAa3yMHO MOHMMAaEMbIX NHTEPECOoB, He NpuHana 6bl Npu HanV4YMM y
Hee BO3MOXXHOCTW y4aCTBOBaTb B onpeaesieHnn ycaoBuin forosopa. Tak, ecnv B
[0orosope npucoeguHeHns ycTtaHoB/ieHa OTBETCTBEHHOCTb NPUCOeANHUNBLLENCS CTOPOHbI
B BUAE 3HAYNTEJSIbHOMN N0 CyMMe WTPapHON HEYCTONKN N NCKIIOHEeHa Kakaa-nmbo
OTBETCTBEHHOCTb APYron CTOPOHbI, TO MPUCOEANHUBLLAACA K LOrOBOPY CTOPOHa Brnpase
notpeboBaTb MO0 UCKAKOYEHUSA N3 LOTOBOPA YCJIOBUI O €e OTBETCTBEHHOCTU, Nnbo
YCTAHOBJIEHNSA COPA3MEPHON OTBETCTBEHHOCTU APYron CTOPOHbl. OHAKO, eCn CTOPOHa
npucoegnHuiacb K 4OroBopy B CBA3U C OCYLLeCTB/IEHNEM CBOeN npearnpuHUMaTesbCKon
neATeNbHOCTKN, TO nNpeabsaBsieHHoe elo TpeboBaHMe 0 pacToOpXXEeHUN NN USMEHEHUN
[0roBopa He NoAasieXXuUT yOO0BNI€TBOPEHUIO, eC/IM NPpUCcoegnHMBLLAACS K 4Or0BOpPY
CTOPOHAa 3Hasa uaun AosHKHa bbila 3HaTb, Ha KaKNX YCJIOBUAX 3aKJIKOYEH 4Or0BOp.

SAKNMIOYEHUE

C NoOHATMEM 1 YCNOBUSAMUN JOMOBOPOB TecHenwmnm obpasomM cezaH BoNpoc ob nx
Knaccugpukaymn. MNMepsocTeneHHOe 3Ha4YeHMe 4OroBOPOB B rpa>kgaHCKoM obopoTe,
NCKIIOYNTESIbHO LWWNPOKOE pacnpocTpaHeHne aHHOro peHoMeHa obycnosuman
BKJItOYeHMe B K MHOXXeCTBa OTHOCALLUXCA K HAM HOpM. Cpegn Takux npasu
Heo6x04MMO BblAENNTb MO MeHbLUEN Mepe ABe rpynnbl. Bo-nepBbix, 0bWme NonoXKeHns,
KOTOpble onpeaenainT cogep)XaHne oTaesbHbiX BUAOB LOMrOBOPOB, U, BO-BTOPbIX,
npaBwusia 0 TUNax COOTBETCTBYWOWMX AorosopoB. Coobpa3Ho obLmMme NoNoXKEeHNS 0 BUaax
00roBOpoOB cocpenoTo4eHbl B YacTu nepson MK (npenmylecteeHHO B pasgene lli
"Obwasa YacTb 06s3aTeNnbLHOro Npaea"), a YCTaHOB/IEHNS B TUMNMNYHbLIX AOrOBOpPax - B
yacTu BTopon K (B pa3zaene IV "OTaoensHbie Buabl ob6s3atenscTs").

Knaccudgpumkaums noroBopos obseryaet npuMeHeHne onpeaeneHHbIX HOPM MMEHHO K
TOMY UM MHOMY TUMy Aoroeopa. Kpome Toro, oHa AaeT BO3MOXXHOCTb BbISIBJISTb YepThl
CXOACTBA M Pa3/IN4yna NPaBoOBOro PeryanpoBaHns TeX UM UHbIX 00LLEeCTBEHHbIX



OTHOLWEHNN, cnocobCTBYeT AaJsibHENLLEMY COBEPLUEHCTBOBAHUIO U cUCTeMaTU3aL NN
3aKOHOAATENbCTBA, CAYXUT LEenn nyylero n3y4eHnsa 0oroBopos.
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