Copnep>xaHue:

BBepneHue

AKTYaNIbHOCTb UCCNiefoBaHUA. TEpPMUH «40roBOpP» yNnoTpebnseTcs B rpa*KgaHCKOM
npase B pa3/INYHbIX 3Ha4YeHMAX. [Mog 4OroBOPOM MOHUMAlOT OCHOBAHME BO3HUKHOBEHUS
MPaBOOTHOLIEHNA (O0roBOpP-CAEIKa); CaMO NMPaBOOTHOLLUEHWE, BO3HUKLLEE U3 3TOr0
OCHOBaHUSA (4OroBop-NnpaBoOOTHOLWEHNE); hopMa CyLLECTBOBAHMSA NPaABOOTHOLLEHUNS
(moroBop-4OKYMEHT).

pa>kaaHCKO-NpaBoBbie JOrOBOPbLI MOPOXKAAIOT, U3MEHSAIOT NN NpeKpallaloT
COOTBETCTBYIOLLME MMYLLLECTBEHHbIE MPABOOTHOLLIEHNA @ TaKXXe, Kak 1 ntobble caenku,
npeacTtaBnsaoT cobonm Boneson akT, obnagatowmm cneyndmnyeckuMmm ocobeHHoCTAMM,
TakKUMUN KaK: equHoe BoNien3bsaBieHne aByx nin 6onee nnu, BblpakatoLiee nx obulyo
Bosto; cBo6oaa aorosopa.

OCHOBHOE Ha3HayeHne [oroBopa CBOAMTCS K PEryiMpoBaHMio B paMKax 3akoHa
noBefleHns NoOen NyTeM yKa3aHua Ha npenesbl UX BO3MOXXHOMO U AOJIXKHOIO
noBeZleHns, a paBHO NOCAeACTBUSA HapPYLLUEHWS COOTBETCTBYIOLNX TpeboBaHMN.
Perynupytouias posib 4orosopa cbamxaeT ero ¢ 3aKOHOM U HOPMATUBHbLIMU aKTaMU.

[loroBop CNy>XUT naeasbHON OPMON aKTUBHOCTWN YH4aCTHUKOB IrpakgaHCKoro obopoTa.

Mpob6nemsbl, CBA3aHHbIE C KNacCUUKaLnen 4OroBOPOB OTHOCATCS K YACY OABHUX
npobaemM LUMBUANCTUKN. Hannyme y Bcex AOroBopoB 06X NPU3HAKOB - COBMaLEeHMS
BOJIN 1 BOJIEN3BSBJIEHUNS, MPAaBOMEPHOCTb AEACTBUSA, AENCTBUSA NPUHLMNA 4ONYCTUMOCTM
n ceoboabl AOroBopa - He UCKJI0YaeT BO3MOXKHOCTb UX KJlacCcupukKaunm.
Knaccudgumkaums 1oroBopoB Mo3BoJISeT pellaTbh psfg BaXkHbIX 3a4a4. BeiasneHne obumnx
TUMNNYHBIX YepT AOrOBOPOB M Pa3/INYnNA Mexay HUMK obnervyaeT oNns cybbekToB
npaBubHbIN BbIOOP BMAa AoroBopa, obecneynBaeT ero COOTBETCTBME COAEPIKAHMIO
perynmpyemMon AesTeNbHOCTU, CO34aeT BO3MOXXHOCTb Ha Hay4YHOI OCHOBE
CNUCTEMATU3NPOBATb 3aKOHOAATE/IbCTBO O AOr0OBOpPax, NOBbIWATb COr1AaCOBAaHHOCTb
HOPMATMBHbIX aKTOB. B COOTBETCTBMU C Pa3/INYHbIMU OCHOBAHMSAMUN KilacCugukaumm
JLOrOBOPbl MOXXHO MoApa3aensTh Ha pa3/inyHble BUAbI.

B ocHOoBe Takoro geneHund MOT'YT JieXXaTb CaMble pa3JiIndHble KaTeropumn, |/|36|/|paeMb|e B
3aBUCMMOCTU OT npecsiegyemMbiX uenen. fleneHne OOroBopoB Ha oTAeJIbHble BUbl nMeeT



He TOJIbKO TEOPETUYECKOE, HO N Ba)KHOE NpakTn4eckoe 3HavyeHne. OHO No3BonseT
Y4aCTHMKaM Fpa>KgaHCcKoro obopoTa AOCTAaTOYHO SIErKO BbISIBASATb U UCMOJIb30BaTh B
CBOEN OeATeNbHOCTM Hanbosee cyueCTBEHHbIE CBOWCTBA A0roBopoB, npuberaTtb Ha
NpakTUKe K TaKOMy O0roBOpy, KOTOPbIA B Hanbonbllen Mepe COOTBETCTBYET MX
noTpebHoCTAM.

MpepMeTOM NCCNenoBaHNA ABSETCA KOMMJIEKC LOrOBOPHbIX 0683aTeNbCTBEHHbIX
NMpPaBOOTHOLLUEHWA.

O6beKT uccnenoBaHus o6LECTBEHHbIE OTHOLUEHMWS B YaCcTU cucTemMaTmn3aumnm
[lOrOBOPOB.

Lenb faHHOM KypcoBOW paboThl - MpoaHan3npoBaTb 3aKOHO4ATeNbCTBO B 06/1aCTun
rpa>K4aHCKO-NMPaBOBbIX OMrOBOPOB, OTC/IeANTb MECTO LOrOBOPOB B MPaBOBON CUCTEME
Poccunimnckon depepaumnu, Usy4nTb KnacCUuKaumnio 4O0roBopos B rpaxAaHCKOM Mnpase.

B 3amayun paboTbl BXOOUT NU3yYeHMe TakKUx BONPOCOB Kak:

noHATUNE N Ccoaep>XaHNe OOroBoOpoB B Nrpa>XaHCKOM rpasBe,

NpaBOBOE perysinpoBaHne O0roBopos;

OCHOBHbIe KJlacCngurKaunm ooroBopos;

ocobble BUAbl OrOBOPOB B Fpa)<[1aHCKOM MpaBe.

B paboTe ncnonb3oBaHbl 06 EHAYYHbIE METOAbI UCCIIenoBaHUA: HOPMaJibHO-
florn4yeckmne, a Takxxe cneumnasbHble puagn4yeckne MeToabl: CpaBHUTENIbHO-NPaBOBOWN,
hopManbHO-tOpNONYECKUn 1 gp.

CTteneHb Hay4HOM pa3paboTaHHOCTMU TeMbl. Bonpochkl, CBA3aHHbIE C rpa>K4aHCKO-
rMpaBoOBbIMU OOrOBOPaAMU N UX BUOAMU, ABJIAIOTCA LOCTATOYHO U3YYEHHbIMU B
crneynanbHon nutepaType. Tak, MOXXHO yKa3aTb Ha paboTbl bparnHckoro M.U.,
BuTtpsaHckoro B.B., CyxaHoBa E.A., ToncTtoro KO.K. n MHOrnx gpyrmx astopos. Ho
aKTyaJIbHOCTb TeMbl NpeanosaraeT HeobxoaMMOCTb ee fanbHenwen pa3paboTku.

Ans HanncaHma Kypcosor paboTbl NCNOJIb30BaINCh Ceaylowme NCTOYHNKN:
HOpPMaTMBHbIE akTbl PO, Hay4YHasa nuTepaTypa, Nnepuognyeckme n3gaHunsa, LOKyMeHTbl
cynebHou npakTuUKK.

CTpyKTypa paboTbl COCTOUT U3 BBEAEHUSA, OBYX rN1aB, 3aKJIOYEHUS N CMNCKA
NCNOJIb30BAHHOM NINTepaTypbl.



NnaBa |. TeopeTnueckue acnekKTbl MOHATUA,
comep>XaHufA U NPaBoOBOro peryJivmpoBaHuA
rpa>kgaHCKoO-NnpaBoBOro Aorosopa B
3aKoHopaTeNnbCcTBE PO

1.1. MoHATHMe U copep>XxaHue A OroBopoB B
rpa>kaaHCKOM npase

pa>XAaHCKO-NpaBoBOW A0roBOp SABNSETCA MHOMOMOHATUNHON FPpaXKAaHCKO-NPaBoBOU
KaTeropuen. B 3akoHogaTeNIbCTBE N B HAayKe rpa)KAaHCKOro npasa TepMuH «40roBop»,
no MHeHwuto ButpsaHckoro B.B., ynoTpebnseTca B Tpex pa3IMyHbIX CMbICNaxX:

OCHOBaHMe BO3HMKHOBEHMS NMPaBOOTHOLLUEHUS ([N0r0BOP-CAENKA);
CaMO MpPaBOOTHOLLUEHME, BO3HUKLLEE U3 3TOr0 OCHOBaHMSA (40roBOP-NPaBOOTHOLUEHNE);
¢opmMa cyLLecTBOBaHMS NPABOOTHOLLEHUA (A0roBOP-A0KYMEHT). [1]

PaccMOTpuM 3TO NMOHATUE B aCMekTe lpnan4yeckoro akra, Jiexxalero B O0CHose
06s3aTeNbCTBEHHOINO NPaBOOTHOLWEHNS. [JOrOBOPOM NPU3HAETCA CornalleHne aByx niu
HECKOJIbKMX N1, 06 yCTaHOBNEHUWN, N3MEHEHUNN UIN NPEKPALLEHNN FPaXKAaHCKUX MpPaB
nnn obsa3zaHHocTen (n.1 ct.420 NK PO®). aHHOe onpeneneHne nosHOCTbO COOTBETCTBYET
HOpPMaM O OBYX - NN MHOIOCTOPOHHUX caesnikax. [ToCKoNbKy OOroBop SIBASETCA OABYX -
NN MHOTOCTOPOHHEN cAoenkon, nbo BCSKasa rpakgaHCKo-npaBoBas caesnka nmbo
yCcTaHaBnmBaeT, 1Mbo nameHsaeT, nMbo npekpalwaeT rpakaaHCcKme npaea un
0653aHHOCTK, K 4OrOBOpPaM NMPUMEHSAITCA NpaBuia 0 ABYX - U MHOFOCTOPOHHUX
coenkax, npegycMmoTpeHHble rn.9 NK PO (n.2 ct.420 MK PO). Npa>kgaHCKO-NpaBoBble
AOroBOpPbI MOPOXKAAKT, U3MEHSAT WK NPeKpaLlarT COOTBETCTBYOWME
NMYLLECTBEHHbIE MPAaBOOTHOLLEHMNSA a TakKXe, Kak 1 tobble caenku, npencTaBnsatoT
cobon Bonesoun akT, obnagatowmin cneunpurnyecknMmm ocobeHHOCTAMIN, TaKUMN KaK:[2]

einHoe BoJIen3bsaABAeHME ABYX Uan bonee nuy, Bbipaxkatuee nx obuiyto Bonw (cT.154,
n.3 'K PO);

cBobopa porosopa (cT.421 TK PO).



Bonesown akT npegnonaraet cesobony OT BHELWHEro BO34ENCTBMNSA, MO3TOMY
3aKOHOdaTeNb 3akpennseT pag HopM, obecneyvmsatowmx ceobony aorosopa. Ceobona
[0orosopa BO3BeAeHa B paHr NMPUHLKUMOB rpa>kaHCKoro 3akoHogatenbcTBa (cT.1 K PO).
Ba)>KHO OTMeTUTb, 4TO Npa>K4aHCKNN KOOEKC He TOJIbKO MpOoBO3rjallaeT MpuHUMN
cBoOOAbI OrOBOPA, HO U 3aKpensisieT, N pacKpbiBaeT ero B KOHKPETHbIX HOpMax O
norosopax. CBoboga gorosopa npegnosaraeT caenytouwiee: «paxgaHe v lopuandeckmne
nnua cBoboAHbI B 3aKJ/II04EHNM O0roBopa. NMoHy)XAeHWe K 3aK/II04EHNI0 OOroBOpa He
AONyCKaeTCs, 3a UCKJIIOYEHMEM CllyHaeB, KOrga 0o683aHHOCTb 3aKJ/l04YNTb OOr0OBOP
npenycMoTpeHa HacToAawmM Kogekcom, 3aKOHOM nan oBpoBOJSIbHO MPUHATBLIM
obasaTenbctBomM» (N.1 cT.421 FK P®). B 3aKoHO4ATENbCTBE U HAayKe NMpaBa TEPMUHY
«00roBop» NpnaaeTca 3Ha4YeHne He TOJIbKO lopnagnyeckoro pakta. Hepeako oH
NnPUMeHSaeTCs 419 HauMeHoBaHUSA CaMoro NPaBOOTHOLLEHWS, BO3SHUKLLEro B pesyJsbTaTe
corslalleHuns, a TakXXe NpUMepHbIX OPM, UCMOJIb3YEMbIX MPU 3aKJIKOYEHNN Pa3SINYHbIX
00roBOPOB, NHbIX OOKYMEHTOB, N3 KOTOPbIX ABCTBYET AOCTUMHYTOE CTOPOHaMU
cornaweHue. Kateropumsa gorosopa LLUMPOKO NCMOJb3yeTcs B chepax obLiecTBeHHOM
XXN3HN: B DKOHOMUKE, COLMaJIbHON, KYJIbTYPHOW chepe, NOINTUKE U T.4.

Mpn nepexone K pbIHOYHOM 3KOHOMMKE rpa>kgaHCKO-NpPaBOBON AOrOBOP CTAaHOBUTCS
OCHOBHOI NPaBOBOW (hOPMON NMYLLLECTBEHHbLIX OTHOLLUEHUW MeXOY BCEMUN YHAaCTHUKaMMU
rpa>kxgaHckoro obopoTa. [3]

NMyLLeCcTBEHHbIN (FrpaXkAaHCKO-NPaBoOBON) 060POT Kak lopnanyeckoe BbiparkeHue
TOBAPHO-AEHEXHbIX, PbIHOYHbIX 9KOHOMUYECKUX CBA3EN CKNaLAblBAaeTCHA U3
MHOIOYNCIIEHHbBIX KOHKPETHbLIX aKTOB OTHY>XXOEHUS U MPUCBOEHUSA nMyLLecTBa (ToBapa),
coBepLlaeMbiX COBCTBEHHMKaMM UIN MHbIMU 3aKOHHbIMU BlagenbuamMmn. B nogasnsaowem
O0/IbLUMHCTBE C/Nly4aeB 3TU aKTbl BbipaXkatloT COrjlacoBaHHYO BOJIIO TOBapOBiaAesbLEB,
0OOPMJIEHHYIO N 3aKPENJIEHHYIO B BUAE A0r0BOPOB. [OCKOIbKY PbIHOYHbIN 0OMEH eCTb
obMeH ToBapamMu, oCyLLECTBIAEMbIA NX COOCTBEHHNKAMMN, MOCTOJIbKY OH U HE MOXXET
CTPOUTBLCSH MHa4Ye KakK B BUAE OTpaXkatloLmnX B3auMHblIe MHTepeChl paBHOMPaBHbIX
TOBapoOBJslafesibLEB aKTOB X CBOOOAHOr0O 1 COrlacoBaHHOIr0 BoJsien3bsaBaeHns. Nosatomy
rpa>k4aHCKO-NpaBoOBOMN OOrOBOP NpeacTaBnsgeT cobor 0OCHOBHYIO, Ba)XHEWLYIO NMPaBOBYIO
hopMy 3KOHOMUYECKNX OTHOLLEHUI obMeHa.

B pbIHOYHOM X035INCTBE AOr0OBOP CTAHOBUTCSA OOHUM N3 OCHOBHbIX CNOCO60B
pPeryampoBaHns 3KOHOMUYECKNX B3aUMOCBSI3el, Tak Kak UX Y4acTHUKN, By ay4n
cobCcTBEHHMKAMM, MO CBOEMY YCMOTPEHMIO ONMpeaensiioT HanpaBaeHNa 1 NopsaoK
NCMNO/b30BaHUS MPUHaAexallero MM nMyLecTBa. B kayecTse ToBapornpounssoanTenemn
COBCTBEHHUKN CaMOCTOATEIbHO OPraHN3yoT MPOU3BOACTBO M COLIT CBOEN NPOoAYyKL UK
(ToBapos, paboT, ycnyr) nyTeM 3aK/04EHUA 1 UCMOJSIHEHMS OFOBOPOB CO CBOMMM



KOHTpareHTamm, TeEM CaMbIM ornpenesnss XxapakTep U cogep>xaHne OTHOLLIEeHUN,
COCTaBNALWMNX SIKOHOMUYECKNI 060poT. Beab ycnosmns norosopos B 60/bLLIMHCTBE
cnyyaeB POpPMUPYIOTCA CaMUMM CTOPOHAMM U OTpaXkatoT 6anaHC NX YaCTHbIX MHTEPECOoB,
YUYMNTbIBAIOLLNA KOHKPETHYI0 3KOHOMUYECKYIO CUTyauuio. [4]

KoHe4yHO, [OroBOpHOE caMoperympoBaHme Bcerga onmpaeTcs Ha cuiy AonyCcTUBLIEro
ero 3akKoHa, T.e. Ha cuny nybnanyHom Bnactun (rocygapcrtea). OgHako nocsenHsas, Kak
CBUAEeTeNbCTBYET BE€Cb UCTOPUYECKUN, U NMpexXxae BCero oTe4eCTBEeHHbIN, OMnbIT He
MO>XeT MPON3BOJIbHO 0MYCKaTb WIN UCKKOYaTb AOroBOpP (M CTOALWLMN 38 HUM TOBApPHO-
AEeHEeXXHbIN 00MeH) B 5KOHOMUKE B LLeJ/IOM 1 fa)Ke B ee OTAeJIbHbIX chepax, He PUCKYS
Mpu 3TOM NOJIYYUTb KpaHe HeraTUBHbIE SKOHOMUYEeCKMe nocnencreuns. lNMocnegHue,
Takum obpasoMm, npeponpenensainT paMKu HeobXoAMMOro rocylapCTBEHHOIr o
BMeLlaTeNIbCTBa B XO3ANCTBEHHYIO XMN3Hb obuecTBa. C 3TOWM TOYKM 3peHns L4OroBop
npencraeT Kak 3KOHOMUKO-NPaBOBas KaTeropus, B KOTOPOW 3KOHOMUYECKoe
cogepxaHue (akT ToBapoobMeHa) nonyyvaeT o6beKTUBHO Heobxoanmoe emy
topuanydeckoe (rpa>xaaHcko-rnpaBoBoe) oopMieHne 1 3aKkpenseHue. [5]

lloroBop npeacTtasnsieT cobolt 04HO U3 CaMbIX YHUKAJIbHbIX MPAaBOBbIX CPEACTB, B
pPaMKax KOTOPOro MHTEPEC Ka)kK4oW CTOPOHbI, B MPUHLIUNE MOXeT ObITh YA0BNETBOPEH
Wb NOCPEeACTBOM YA0BNETBOPEHUS APYrOoi CTOPOHLI. 3TO U NOpoXXAaeT obLnii
NHTEepeC CTOPOH B 3aKJILOYEHUN AOrOBOPa M €ro HagJsiexxallemM UCMOoJHEHUN. DTo
CBOWCTBO A0roBopa obecneynBaeT TaKyl OpraHNU30BaHHOCTb M Takol NopsiaoK B cepe
obuiecTBeHHOro nponsBoacTBa 6e3 Kakoro-nMbo HernocpencTBEHHOro BO3AENCTBUS U
B3aMMOAENCTBUA C annapaToM rocy4apCTBEHHOMO MPUHYXXAEHUS, KaKOW He MoryT
obecneynTb HUKaKNEe Opyrve npaBoBble CPeacTBa, B TOM YMcCie U aAMUHUCTPATUBHO-
npaBoBble CpeacTBa.

[loroBop CNy>XUT naeasbHON hopMON aKTUBHOCTU YHAaCTHUKOB Fpa>kgaHCKoro obopoTa.
Ba>KHO NOAYEPKHYTb, YTO, HECMOTPSA Ha U3MEHEHME ero counasibHO-3KOHOMMNYECKOro
coaep)xaHus, B xoae nuctopum obuectsa cama no cebe KOHCTPYKLMA JOroBOpa Kak
MOPOXXAEHNE IPNONYECKON TEXHUKN OCTAaeTCHa B CBOEN OCHOBE BECbMa YCTOMYNBOW. [6]

OCHOBHOE Ha3Ha4YeHne NOoroBopa CBOAUTCS K PEryaMpoBaHMI0 B paMKaXx 3aKoHa
noBeaeHus NoJen NyTem yKasaHus Ha npefesbl UX BO3MOXHOMO U [0J/IXKHOIo
noBeAeHus, a paBHO NOCNeACTBUA HAapyLLEeHNsI COOTBETCTBYOLWMX TpeboBaHWUIA.

Perynupytowias posb norosopa cbnmxaeT ero ¢ 3aKOHOM Y HOPMATUBHLIMU aKTaMU.
Ycnosusa [oroBopa OT/IN4AOTCA OT MPaBOBOM HOPMbI M1aBHbIM 06pa3oM ABYyMS
NpUHUMNMNanbHbIMN ocobeHHoCTSAMU. MepBasa CBS3aHa C MPOUCXOXKAEHMEM NPaBUJI



noBeOeHNs: 4OrOBOP Bbipa>kaeT BOJIO CTOPOH, a MPaBOBOW aKT - BOJIIO U34aBLLUEro ero
opraHa. BTopas pasnnyaeT npeaensl 4ENCTBUS TOrO 1 APYroro rnpaBusia NoBegeHns:
OOroBOp HEMOCPEenCTBEHHO pPacCYNTaH Ha peryanpoBaHue NnoBefeHns TONbKO ero
CTOPOH - 19 TeX, KTO He ABASeTCA CTOPOHaMN, OH MOXXET COo34aTb NnpaBa, HO He
0653aHHOCTK; B TO XXe BPeEMSA NPaBOBON NN NHOWN HOPMATUBHLIA aKT MOPOXXAAET B
npuHumne obuiee ansa BCex U Kakaoro npasuio (toboe orpaHnyYeHne Kpyra sy, Ha
KOTOPbIX PAaCNpoOCTPaHAETCA HOPMATMBHbIN aKT, UM Xe onpeaenseTtcs). OTMeYeHHble
nBe 0Co6eHHOCTN OT/INYAKT MMEHHO rpa)K4aHCKO-NpPaBoBON AOroBop. B gorosope, B
KOTOPOM yKa3aHHble 0COBEHHOCTM OTCYTCTBYIOT, UMEIOTCA B BUAY Pa3INyHbIe BUAbI
ny6M4HO-NpPaBoOBbIX AOMOBOPOB, - FPaHb, OTFPaHNYMBatoLLLAsa €ero 0T HOPMaTUBHOIO
aKTa, cTupaeTca. W Bce ke BO BCex Cay4dasix B Ny6JMYHOM OOrOBOpPE B KOHEYHOM CcYyeTe
onpegenstoLiee 3Ha4YeHne nmMmeeT B0 CTOPOH. [7]

Ha3Ha4yeHne oorosopa COCTOUT B TOM, YTO OH CNYXXUT CaMOCTOATE/IbHbIM OCHOBaHNEM
BO3HMKHOBeHUS obsa3aTenbcTBa. BMmecte ¢ Tem OOroBopHbIE obsa3aTenbCcTBa MHOrAa
,El,el7ICTByI'OT MapaJsiyiesibHO C HEAOINOBOPHbLIM, 3allniland €ero nin NnHbiIM o6pa30M
obecne4ymBas ero uenu.

MprMepoM MOXKET CNYXUTb 0653aTeNIbCTBO COBCTBEHHMKA, MOTEPSABLLErO BELb, NN
MHOro anua, nMeroLero rnpaso TpebosaTb BO3BpaTa HangeHHOM BeLWW, B TOM 4ucie
opraHa MeCcTHOro caMmoyrnpasJieHUs, BO3MeCTUTb HalleguweMy pacxonbl, CBSA3aHHbIe C
HaXoOKOW, N BbINJATUTb €My BO3HarpaxaeHue. YCTaHOBJIEHO, YTO eC/M HangeHHas
BEllb HE UMeeT onpenesneHHoON CTOMMOCTM N NpeacTaBNseT LEeHHOCTb TOJIbKO AN4
cobcTBeHHMKaA (HanpuMmep, poTorpadunm poacTBEHHNKA), TO COOTBETCTBYOLWME
obsa3aTenbCcTBa (BO3MECTUTb PacXodbl U BbINIAaTUTb BO3HarpakaeHne) npu3HatoTCcs
BO3HUKLLUMMMN TOJIbKO MOCJIe TOr0, Kak Mexay TeM, KTO MoTepsan HandeHHYIo Bellb (ee
COBCTBEHHMKOM), U HaweaLwnM Belb byaeT OOCTUIHYTO CornalleHmne o pasmepe
nogsiexxawen sbinaaTte cyMmmsbl (N.2 c1.229 MK PO).[8]

FoBopsa 0 6amM3ocTn 0653aTeNbCTB, BO3SHUKAKOLWMX N3 40FOBOPa U U3 HEL0rOBOPHbIX
OTHOLUEHUWN, MOXHO C onpeaesieHHbIMU OrOBOPKaMuM yKasaTb Ha crnocobbl obecneyeHns
oba3aTenbCTB. HYeTbipe N3 nonmeHoBaHHbIX B 'K wecTtn cnocobos obecnevyeHuns -
HeyCTOWKa, 3a70r, NOPYy4YUTENbLCTBO, 3a4aTOK - BO3HMKAOT, KakK rnpaswusio, U3 goroesopa.
ITO He OTHOCUTCA K ABYM APYrUM yKa3aHHbIM B Kogekce crnocobam obecnevyeHuns
o06sa3aTenbCTB. IMeTCA B BUAY yaep)XaHne, KOTopoe BO3HUKaeT HENOCpeCTBEHHO U3
3aKOHa 1 Mo npaBuaM, yKasaHHbIM B 3akKoHe (cT.359 n 360 'K P®), a Takxe baHKOBCKas
rapaHTus, KOTopas, HanpoTUB, OCHOBaHa Ha OAHOCTOPOHHeN caenke (cT.368 TK PO).
OaHako n 3Tu aBa cnocoba MoryT nmeTb Uenblo obecnednTb 06893aTENbLCTBO CTOPOHHI,
MOpOXXAEHHOE NpakTu4eckn nobbiM AOroBopom. [9]



1.2. NpaBoBoOe perysampoBaHue AOroBopos

NMpaBoOBOE perynmpoBaHne 4OroBOPOB 3aK/II0YAETCHA B YCTAaHOB/IEHUWN MopsaaKa ux
3aKJIIOYEHNS N UCTMOJIHEHNA CTOPOHAMUN MPUHATBLIX Ha cebs 06593aTenbCTB, a TakXe
OTBETCTBEHHOCTW 3@ HEUCMNOJIHEHWE NN HEHAAJIeXXallee NCMOJIHEHNE TaKNX
o0b6s3aTenbCTB.

'K PO ynenseT norosopam onpenesieHHoe MecTo B cBoel obuien 4acTu, a paBHO B
pasferne, NocBsAWEHHOM obs3aTenbLCTBaM (onpefeneHHoe MecTo OHU 3aHMMatT U BO
BCEX OCTaljlbHbIX ero pa3sgenax).

3aKkJito4asa 4oroBop, CTOPOHbLI A0J/IXXHbI pyKoBOoACTBOBaTLCA rnason K PO o caenkax
(umes B BUAOY HEOBXOOMMOCTb COOTBETCTBUSA AOrOBOpPa YCJOBUAM OENCTBUTENILHOCTH
CcAenok); rnaBaMmm, NOCBSALLEHHbIMN 06LWMM NonoXXeHnam 06 obsazaTenbcTBax (OHW
onpenenstoT, Kak A0JKHbI UCMONTHATLCSA A0rOBOPbLI, Kak MoXXeT obecrneymBaThbCs
NCMOJIHEHNE N KaKast OTBETCTBEHHOCTb HAcTynaeT Ha C/ly4an UX HapyLweHuns); HopMaMmu,
MOCBALWEHHbIMN YCJIOBUAM OOMOBOPOB, @ TakK)Xe NMopsaaKy MxX 3ak/to4eHna (4acTb 3TUX
HOPM OTHOCUTCS K AOroBopaM-caesikaM, a oCTasibHble K 4OroBOPaM-rpaBOOTHOLLUEHUAM).
B rnaeax, cogep)xawux peryamposaHue oTaes/IbHbIX BUOOB OOrOBOPOB, NAET peyb
rnaBHbIM 06pa3oM 0 [OroBope-rnpPaBoOOTHOLIEHNN, XOTH OTAEJIbHble HOPMbl OTHOCATCSA K
COOTBETCTBYIOLLEMY AOMOBOPY Kak K caesike. Bce 3T HOpMbI HOCAT crieumabHbIN
XapakTep.

B cooTBeTCcTBUK CO CT.422 TK P® [1oroBop A0J/IKEH COOTBETCTBOBATbL 0043aTeNbHbIM A
CTOPOH MnMpasuaam, yCTaHOBJIEHHbIM 3aKOHOM N UHbIMU NPaBOBbLIMW aKTaMu
(uMNepaTMBHLIM HOPMaM), AENCTBYOLWMM B MOMEHT €ro 3aKJ/ito4yeHus.

B n.1 ycTaHaB/MBaeTCs, 4TO OOr0OBOP OOJIKEH COOTBETCTBOBATb TEM MMMNEPATUBHbLIM
HOpMaM, KOTOpble AeNCTBYIOT B MOMEHT 3aKJIlOYEHNS A0rOBOpa. 3TOT MOMEHT MOXeT
onpenenaTbCs Ha ocHoBe CT.433 TK PO. OgHakKo ecsin CTOPOHbLI B COOTBETCTBUMN C N.2
CT.425 yCTaHOBWUAN, 4TO AOrOBOP NMPUMEHSAETCHA K X OTHOLUEHUAM, BO3HUKLLIUM 00
3aKJIlO4EHNS A0roBopa, TO AOrOBOP B 3TOM YaCTM AOJIKEH COOTBETCTBOBATbL TEM
MMNepaTMBHbLIM HOpPMaM, KOTOpPble AENCTBOBAJIN B COOTBETCTBYOLWMN NpeaLllecTBYOLWNn
rnepuoga.

ECnn cTOpOHbI MOC/ie 3aK/II0YEeHNA 4OroBOPa BHEC/IN B HEro CyLecTBeHHbIe U3MEeHEHNS,
TO MOMEHT X BHeECEHUA TaKXe OO0JIXKEH YHUTbIBAaTbCA.



Ecnn nocne 3aknto4eHnUsa OOroBopa NPUHAT 3aKOH, yCTaHaBAMBaOWWN 0bs3aTesbHble
OJ15 CTOPOH NpaBu/ia UHble, YeM Te, KOTOpble AEeNCTBOBAIM NPU 3aKJOYEHUN AOrOBOPA,
YCNOBUSA 3aKJIIOYEHHOIr0 A0roBOpPa COXPAHAIT CUJY, KpOMe CJly4YaeB, KOr4a B 3aKOHe
yCTaHOBJ/IEHO, YTO €ro AencTBNE PacrnpoCTPaHSAETCS Ha OTHOLWEHWS, BO3HUKLLNE N3
paHee 3aKJIlDYEeHHbIX A0roBopos (N.2 cT.422 K P®) [10]

HoBble nMNepaTBHbIE HOPMbI, 0 KOTOPbIX MAET 34eCb peyb, MOryT O6bITb BBeAeHbl 11Mbo
3aKOHOM, JIN6GO NHBLIM MPaBOBbLIM aKTOM.

3 n3n0>XeHHOro BbilLe NpaBuia UMeeTCs, 0AHAaKO0, 04HO NCKJIIOYEHNE, KOTOPOE MOXET
6bITb YCTAHOBJIEHO 3aKOHOM (M TOJIbKO - 3aKOHOM, HO HE MHbIM HOPMATUBHbLIM aKTOM):
HOBbIA 3aKOH MOXKET MpeayCcMoTpPeTb, YTO ero AeNCTBME PAaCNPOCTPaAHAETCS Ha
OTHOLLEHNS CTOPOH, KOTOPbIE BO3HUKJIN U3 paHee 3aKJ/Ilo4YeHHbIX J0r0BOPOB.
Pa3ymeeTcs, JaHHAsi OrOBOPKa MOXKET KacaTbCs TOJIbKO TeX paHee 3aKJIloYeHHbIX
NOroBOPOB, KOTOPLIE AENCTBYIOT Ha AaTy BCTYMJEHMS B CUJy HOBOIO 3aKoHa.

MPUMEHNTENBHO K perysnpoBaHnNIO OrOBOPHbLIX OTHOLWEHUA MOXXHO YKa3aTb Ha
00BOJIbHO Bonbwoe 4Yncsio HopM MK PO, cogep>Xalmx OoTCbINIKY NCKAKYUTENBHO K
3akoHaM. Tak, Hanpumep, B cuny n.2 c1.332 'K PO TONbLKO 3aKOHOM MOXET bbiTb
OCYyLLECTBJ/IEHO YCTAHOBJIEHNE «3aKOHHON HEYCTOMKKN» C 3aMpPeToOM He TOJIbKO ee
YMEHbLLEHUS, HO U YBEINYEHNSA KOHTPAreHTaMm, TOJIbKO 3aKOHOM MOXXeT ObITb
onpeneneH nepevyeHb MMyLLEeCTBa Frpa>kgaH, KOTopoe Henb3a BoobLle caaBaTb B 3aJ10r
UIn caada KOTOPOro B 3as10r orpaHuyeHa (n.2 ¢t.336 MK PO). Ecnn 3aknao4eH gorosop
HanMa »XKWUJ10ro NoMeLeHnsa B JoMax rocygapCTBEHHOro U MyHULMNAbHOI0 XWUJNLWHOIO
doHAaa, TO B C/yYasax, Korga 3TOT HAeEM UMEET CouMabHbIN XapaKTep, napanan3oBaTb
(nckn4YNTL) fencTeue Npa)KaAaHCKOro Koaekca MOryT TOJIbKO aKTbl, COCTaBagloWme
XXUNMLWHOoEe 3aKoHo4aTenbCTBO (N.3 €T.672 K PO). MyHKT 2 cT.525 TK PO copepxuTt
OTCbIJIKM K 3aKOHaM O NoCTaBKe TOBAPOB AJ19 rOCYyAAapPCTBEHHbIX HYX [, @ CXO4Hble
OTHOLWEHMA B 061aCTn CTPOUTENbCTBA A0JKHbI PEry/IMpoBaTbCA 3aKOHOM O noapsnax
ONA rocygapCTBeHHbIX HYXA (cT.768 TK PO).[11]

'K PO Bnepsble BbiAEINT BOMNPOC O COOTHOLLUEHUN MeXOYHapo4HOro U BHyTPeHHero
rMPaBOBOro perynpoBaHns MPUMeHNTEsIbHO K rpa>kAaHCKOMY npaBy. Poccusa asnseTcs
AKTUBHbBIM YY4aCTHUKOM MeXAYHapoLHOro 3SKOHOMNYECKOro coTpyaHmyecTsa. 3T0
O3Ha4vaeT, 4To BCce H6onee pacwmpaoTCa OTHOLWEHUS C YH4aCTUEM NHOCTPAHHbIX
npegnpuHnMaTenen. B cuny oTMeYeHHbIX 00CTOATENbCTB POCCUNCKOE FpaXkgaHCKoe
3aKOHO4aTeIbCTBO BKJIHOYAET HEMaJI0O HOPM, OTHOCSALLMXCA K TaKOro poa Bornpocam,
BO3HUKAIOLWNM MPU 3aKJIIOYEHNUN U NCMNOJTHEHNN FPaXKOaHCKNX OOr0OBOPOB. YKa3aHHble
HOPMbI OMpeaenstoT rpaKgaHCKo-NPaBoOBON CTaTyC NHOCTPaAHHbIX PU3NYECKNX U



topnanveckux Nul, npaBa NHOCTPaHLLEB Ha OKa3aBlleecs Ha TeppuTopumn PO
MMYLLLECTBO, MOPSIA0K COBEPLUEHNS U COAEPKAHMNS BHELLHEIKOHOMNYECKMX CAENOK
(KoHTpakTOB). CKNlagblBaloLMecs NPy 3TOM OTHOLLUEHWUS PErYNPYIOTCA Kak 06wmmm
HOPMaMM rpa>kKAaHCKOro 3aKoOHOA4aTeNbCTBa, Tak M HOPMaMM cneunasbHOro
3aKOHO[aTesNbCTBA, PACCYNTAHHBIMU Ha OTHOLIEHUNS, KOCJIOXKHEHHbIE Y4aCTUEM
WHOCTPAHHOro 37ieMeHTa». Hapsiay C HUMU NCTOYHMKOM pPerysinpoBaHNs A40roBOPHbIX
OTHOLUEHWNIA MOTYT BbITb N MeXAYHapoAHble akThl. [12]

Cpean MexayHapoOHbIX akToB 0coboe MecTo 3aHMMatoT MHOMFOCTOPOHHME O0r0BOpPbI
(KOHBEHUMKN), nmMeroLne NpaMoe OTHOLLEHNE K perysinpoBaHuIO rpa>KgaHCcKux
OOroBOPHbIX OTHOLWeHUN. CrenyeT npexae Bcero ykasaTb Ha KoHseHuuto OOH «O
OOroBopax MexxayHapoaHoW Kynan-npogaku ToBapoB» (BeHCKyo KOHBEHUMIO)[13].

B KOHCTUTYuUun PO 3akpenseH 6e3yCcsioBHbIV MPUOPUTET NpaBusl MeXXayHapoaHbIX
[0roBOPOB MO OTHOLIEHWIO K NpaBulaM, BKJIIOYEHHbIM B HaLWOHaJIbHble 3aKOHbI: eCcnu
MeXXAYyHapo4HbIM AOroBOpOM P® yCcTaHOBJIEHbI MHbIE NMPaBuia, YeM NpenyCcCMOTPEHHbIe
3aKOHOM, TO NMPUMEHSAIOTCA NpaBuia MeXxayHapoaHoro gorosopa.[14]

Korga ycnosme ooroBopa He onpenesieHo CTOPOHaMM UM AUCNO3UNTUBHON HOPMOM
COOTBETCTBYlOWME YyCNOBUSA onpenensaoTca obbidasmm genosoro obopoTa,
MPUMEHUMbLIMN K OTHOLLUEHUNAM CTOPOH (CT. €T.5, 6, 309, 311, 312, 427 v gp. TK P®).[15

MpuHUMNManbHasa CXemMa AOroBopa CBOAUTCH K TOMY, YTO KakAas U3 CTOPOH
coBepLUeHHO cBOOOAHO Bbipa)kaeT CBOIO BOJIO. W Torga, Korga Bblpa)KeHHble TakKuUM
obpa3oM BOsIM COBMaAaloT, T.e. KaXkaasa N3 CTOPOH COorslacHa C NpeaoXXeHHON apyromn
pefakumnen ero ycioBuin, LOroBop CYHMTAETCH 3aKIOYEHHbIM. YKa3aHHasa cucTeMa
noeasnbHa ONs pa3oBbiX CAENOK. IHOe oeno, ecnm 3akao4eHne oroBopa CTaHOBUTCSA
4acCTblo NpeaAnpUHUMATENbCKON AeATENIbHOCTU 0AHON nnn obenx cTopoH. Pa3paboTka oT
Ha4vasla N 00 KOHLA YC/I0BMIM KaXXA0ro N3 COTEH, a NOPON M ThIiCAY 3aKJIIOYEHHbIX
y4acTHMKOM 0bopoTa AOrOBOPOB B ONTOBOMN NN PO3HUYHOW TOProBae, Npn OKasaHuu
yCnyr TpaHcrnopToM obuwiero nosb3oBaHms, Npn 6aHKOBCKOM 06CyXNMBaHUN,
CTPaxoBaHUM 1 T.M., @ PaBHO 3aKJIl04YeHne, XOTA N OTHOCUTESIbHO HEBOLLLOIro Yncaa, HO
Ha 3HA4YUTesIbHYIO CyMMYy 0OrOBOPOB, CBSi3aHHasi C 3TUM He0bX0ANMMOCTb peLllaTh
CJ/IOXKHbIE TeXHUYECKMe n PMHaHCOBbIE BOMNPOCHI (MpnMep - 4OroBOP CTPOUTENILHOIO
noapsaa) - Bce 3to notpebyeT 3aTpaThl 6ONLLWINX YCUAUA U ANNTENBHOIO BpemeHun. K
OoTMeYeHHOMY cnenyeT fobaBnTb HEOOXOAMMOCTb PELWNTb U OCHOBHYIO npobnemy -
YNIOXKUTb COr/laCoOBaHHbIE CTOPOHAMUN PeLlEeHNS B paMKN AEeNCTBYIOLWEro
3aKoHoOaTeNbCTBa. [16]



B n.1 cT.427 N'K PO yka3biBaeTCa Ha TO, YTO OTAEeJ/IbHbIe YC/0BUSA A0roBopa MOryT ObiTb
onpenenieHbl He B CaMOM [0OroBope, a NyTeM OTCbIIKM K «MPUMEPHbLIM YCI0BUAM>,
KoTopble pa3paboTaHbl 419 LOrOBOPOB COOTBETCTBYIOLWEro Buaa n onybankosaHbl B
nevyaTtw.

YKa3aHHbIE «MPUMepHbIe YCN0BUA» He ABNAIOTCS 06s13aTeNIbHbIMM AJ1 CTOPOH A0roBopa
HOPMaTUBHbLIMU aKTaMu. «MpuMepHble YCI0BMS» MOryT pa3pabaTbiBaTbCA
npeaonpuHUMaTeNbCKUMN 06beAVHEHNSIMM N COMNAaCOBbLIBAaTLCSA C OCHOBHbLIMMU
noTpebnTensiMu n Nx accoumnalmsmu.

Mnaea ll. Knaccudpukaumsa oroBopoB B rpa>kaaHCKOM
npaBe

2.1. OcHOBHblIe KnaccudumkKauum AOorosopos

C noHATMEeM OoroBopa TeCHbIM 06pa3oM CBA3aHa KJacCcugumnkaumsa 4orosopos. B
nMTepaType OCBeLLEHbl Pa3/INYyHble TOYKN 3PEHNSI aBTOPOB Ha KPUTEPUN
KJacCuguKaumm rpa>k4aHCKo-rMpaBoBbIX 4OrOBOPOB.

Mpob6neMmbl, CBA3aHHbIE C KNacCUgUKaunen 4OroBOPoB, OTHOCATCS K YACY OaBHUX
npobaemM UMBMANCTUKU. Hannyme y BCex AOroBOpoB 06X NPU3HAKOB - COBNAAEHMS
BOJIM N BOJIEN3bSBNEHUS, MPAaBOMEPHOCTb AENCTBUSA, AENCTBUSA NMPUHUKNA A0NYCTUMOCTH
n cBoboabl AOroBoOpa - HE UCKJIIOYaeT BO3MOXXHOCTb UX Knaccugpukauunm.
Knaccudumkaums 4oroBopoB No3BoJISeT pellaTb psg BaXkHbIX 3a4a4. BeiasneHne obumnx
TUMNWUYHbIX YepPT AOFOBOPOB U Pa3INYNiA Mexay HUMK obnervyaeT ans cybbekToB
npaBubHbIN BbIBOP BUAa AOroBopa, obecrnevymBaeT ero COOTBETCTBME COAEPKAHMIO
perynanpyemMon aeatesibHOCTU, CO34aeT BO3MOXXHOCTb Ha Hay4YHOM OCHOBE
CUCTEMaTU3NPOBaATb 3aKOHOAATE/IbCTBO O AOrOBOpPax, NOBbIWATb COr1aCOBAaHHOCTb
HOPMATMBHbIX aKTOB. B COOTBETCTBMU C Pa3/INYHbIMU OCHOBAHMSAMU KlacCudukaumm
J[LOrOBOPbI MOXXHO MOAPa3aenaTb Ha Pa3MyHbIe BUAbI.

Mpn BCcem MHOroobpasnn BUAOB AOrOBOPOB HEOOXOANMMO KOHCTAaTUPOBAThL, YTO BHE
3aBMCMMOCTW OT CYOBEKTHOIro CoOCTaBa, cCoaep XaHus, cpepbl MPUMEHEHUs U NHOTO
OCHOBAHWSA KNacCcMdrKaLUM CYLLIHOCTb AOroBopa Kak rpak1aHCKO-MpaBoBOro MHCTUTYTA
N Pa3HOBUAHOCTU rPa>KAaHCKO-NPaBOBON CAENKN HE MEHSETCS.



B COOTBETCTBUM C NPUHLINMOM CBOOOAbI IOroBOPa CTOPOHbLI MOFYT 3aKJ1II04UThL I0r0BOP,
KakK NpeayCcMOTPEHHbIN, Tak U He NPeayCMOTPEHHbI 3aKOHOM UJIN UHBIMY NPABOBbLIMU
akTamu. F'ocynapcTBo obecneynmBaeT CUION FOCYapCTBEHHOr0 NPUHYXXOEHUA TaKXe
JIOr0BOpPbI, CKOHCTPYUPOBAHHbIE CAMUMN CTOPOHAMUN U HE N3BECTHbIE AENCTBYOLLEMY
3aKOHOATeNbCTBY. [NaBHOE, YTOObI YC/IOBUSA 3TUX NOMOBOPOB HE MPOTUBOPEYNIN
3aKOHOATENbCTBY.

PaBHbIM 06pa30M 3aKOH OOMyCKaeT 3aK/lo4eHe 4OroBOPOB, B KOTOPbIX coaep»kaTcs
3/1eMeHTbl Pa3/InYHbIX OOrOBOPOB, NMpPenyCMOTPEHHbIX 3aKOHOM NN UHLIMU MPaBOBbIMU
akTamu. lNMpn 3TOM NpakKTU4YECKN He NMeeT 3HAYEeHUA TO, KaK CTOPOHbl Ha30BYT AAaHHbIN
00roBop, BaXKHO, YTO OH NMpeAcTaBaseT, No CyTU. B cOOTBETCTBUN C ero npmpoaon K
HeMy ByayT NPUMEHATLCA NpaBua TeX UIN UHbIX OrOBOPOB, MPeaAyCMOTPEHHbIX
3aKoHO4aTeNIbCTBOM. [17]

HopMaTnBHO-NPaBOBbLIMM aKTaMu NMPeAYyCMOTPEHbI JINLb T€ BUAbl 4OrOBOPOB, KOTOPbIE
BCTPEYalTCs B XXN3HN Hanbonee 4aCcTo N KOTopble, B 06LLLEM-TO, COCTABAAIOT «KapTUHY
rpaxgaHckoro obopoTa. MNosaTomy, 4Tobbl 06ecneynTb CTabMNbHOCTb MMYLLLECTBEHHOI O
obopoTa, 3aKoHOAaTENb NPeayCMOTPEN HEKOTOPbIE FPpaHULbl MOBEAEHNSA YHAaCTHUKOB B
3TONn chepe, co3aan rapaHTUN MHTEPECOB KOHTPAreHToB. DTO MNO3BOJINJIO B HEKOTOPOW
Mepe Cy3UTb BO3MOXKHOCTU 310ynoTpebneHns npaBaMmm n 0653aHHOCTAMMN.

n

Pe3ynbTaTaMn COBPEMEHHOI0 MCC/iefoBaHUA Npobiem Knaccupmnkaumnm 4oroBopoB
CTaJlo yTBEP)XXAEHWE, YTO «B AENCTBUTENbHOCTU «KOMOUHNPOBAHHbIN KpUTEpUn”
NpeBpaTMICA B MPOCTYIO CYMMY KpuTepues, 6naromapsa 4eMy equHCTBEHHOE OCHOBaHMe
AenNeHnsa 3aMeHaeTCsl HeorpaHUYEeHHbIM X YACSIOM». KpoMe Toro, 0TMeYaeTCs, YTO «B
CYLWHOCTM NCMOIb30BaHNE KOMBMHMPOBAHHOIMO KPUTEPUS 03Ha4YaeT 0TKA3 OT pPeLLeHuns
npobnembl, NOCKOJIbKY, BO-NEPBLIX, AaHHAA TEOPUS, ONePUPys HEKOHKPETU3NPOBAHHbLIMU
KaTeropusMm, He OaeT OTBETA, YTO Xe B KOHLIE KOHLLOB NMO3BONAET BbIAEINTb U
pa3rpaHNyYnMTb AOrOBOPHbIE BUAbI, @, BO-BTOPbLIX, HE MO3BOJISIET NCMO0JIb30BaTb UX AN
peleHns NpakTU4Yeckux 3anau.

Takas KoHuenuus, byay4m AocTtaTovyHo yaobHon, cnocobcTByeT BblAeNeHNIO NH0bObIX
[OrOBOPHbLIX BUAOB, B CUJ1Y Hero B UX NepevyHe nposBAAITCA CKopee 4YepThl
WHBEHTapu3auuun, a He Knaccmpmnkaumu. [18]

M.WU. BparnHckmnim n B.B. BUTpAHCKMI nonaratT, 4TO e JUHCTBEHHbIN BbIX04 COCTOUT B
NCNOJIb30BaHUN MHOIFOCTYMNEHYaTON KNnaccngumkaumm oroBopos. «Ipn aToM nmeeTcs B
BUAY, 4TO Aorosopbl, 06beAnHEHHbIE B OnpefesieHHble rpynnbl, Ha Kakaomn
nocnenywoLwen CTyneHn oTpakatoT 0COOEeHHOCTU NpeaLecTBYOLWNX>.



MpoaHanM3npoBaB OTE4YECTBEHHYIO N 3apybeXxHyto nTepaTypy, 3aKOHO4ATENIbCTBO
CTpaH POMaHO-repMaHCKOW NPaBOBOMN CUCTEMbI, MOXKHO BblAENUTb Cleaytolime
pacnpoCTpaHeHHble KNacCUpUKaLNM rpa>K4aHCKO-NPaBOBbLIX 40OMOBOPOB:

1) Mo cBoen LPUANYECKON NMPUPOLE A0r0BOPbLlI MOFYT OblTb KOHCEHCYaIbHbIMU 1
peasibHbIMU.

KoHceHCcyaNbHbIMM SBJIAIOTCA OOMrOBOPbLI, B KOTOPbLIX NMpaBa U 06493aHHOCTN CTOPOH
BO3HMKAKOT Cpa3y Nocsie 4OCTUXKEHNA CTOPOHaMM CorflalleHuns (KoHceHcyca) 06
yCTaHOBNIEHMW NMpaB 1 06A3aHHOCTEN (HanpuMep, OroBOpP KyrJn - Npoaaku).

[loroBop cyYMTaeTCcsa peasibHbIM, eC/n npaBa u ob6a3aHHOCTHN CTOPOH BO3HMKaAKOT MNnocJe
OOCTMXKEHNA CornawleHna U nepenaydynm seLlin (HaI'IpI/IMep, OOroBop 3anma,
0OBEPUTEJIbHOI O yrpaBJieHNA NMYLLEeCTBOM, XpaHeHNA, NepeBO3KN pr3OB). [19]

2) No xapakTepy OTHOLUEHU MeX Ay CTOPOHaMWU AOrOBOPbI AeNATCA Ha BO3Me3Hble U
6e3Bo3mMe3agHble (cT.423 TK PD).

Bo3Me34HOCTb [OrOBOPa 03HAYaET, YTO UMYLLECTBEHHOMY NMPeaoCTaBAEHMNIO COo
CTOPOHbI KOHTPAreHTa, UCNOJIHSIOLLEr0 CBOIO 06553aHHOCTb, COOTBETCTBYET BCTPEYHOE
NMyLLLECTBEHHOE NPefoCTaBJ/IEHNE APYroro KOHTpareHTa. Hanbonee TUNNYHBLIM CllyYaeMm
TaKoro NpeflocTaBleHNs ABNAETCA NaaTa B BUAe onpenesieHHOro eHeXXHoro
BO3MellleHMs. Tak, Mo AOroBopy apeHbl apeHaonaTeb 06s3aH nepenaTb apeHaaTopy
BO BpEMEHHOE BflafleHNe 1 Noib30BaHNe UMYLLECTBO, 3a YTO apeHaaTop ob6a3aH
YyNAaTUTb BO3HArpa)kaeHue - apeHaHyto naaTy. JoroBop KynamM-npoaaku elle oauH
npuMep BO3Me3OHOro gorosopa. Mpu NpeaocTaBAeHUN Kaxxaoh CTOPOHOW PaBHOLLEHHOI O
NMyLLEeCTBa BO3ME34HOCTb npnobpeTaeT XxapaKTep 3KBMBAJIEHTHOCTN.

B coBpeMeHHbIX YC/I0BMAX MOOaBAAOLWAA YaCTb LOMOBOPOB SAAB/ISETCH BO3ME3QHOW. DTO
06yCcnoBAMBaETCA POJIbIO FPaXKAaHCKOro rMpaBa Kak Ba>KHeNLWero peryasatopa TOBapHO-
OEHEXHbIX N UHbIX OTHOLLUEHNI NpU nepexone K pbIHOYHOW 3KOHOMUKeE. [1pun 3aKJ1t04HeHnn
be3BO3Me34HOro JoroBopa oaHa CToOpoHa 0643yeTCs COBEpPLUNTb UK COBEpLUAET
Kakoe-nnbo fencrteme B Nosb3y APYron, He Noslydas OT Hee OEeHEXXHOro
BO3Harpa>XAeHuns nam NHoro BCTPEYHOro npeaocTasfaeHns (Hanpumep, No 4OroBopam
napeHusa nnu 6esposMesgHoro nosib3osaHuda). CyuiectsosaHne 6e3803Me3gHbIX
OOroBOPOB B MPUHLUMMNE HEe MPOTUBOPEYNT OCHOBHbLIM YepTaM CKJlaAblBalOLWMNXCS B
HacTosLllee BpeEMS SKOHOMUYECKNX OTHOLWEHUA. Ba>XHoe coumnasnbHoe 3HaYeHune
npupaeTcs, B YaCTHOCTU, 0eATesSIbHOCTU TaKNX HEKOMMEpPYECKUX OpraHm3aumnm, Kak
bnaroTBopuTEsibHbIE, KYNbTYpPHbIE, 06pa3oBaTefibHbie N UHble POoHAbI (CT.118 MK POD).
MNpecnepytowmne obenonesHole Lenn 4obpPoBOJIbHbIE NMYLLLECTBEHHbLIE B3HOCHI



(mo>xepTBOBaHUSA) rpa)kaaH 1 opraHusaunin paccMaTpumBaloTCA Kak ocobas
pa3HOBUAHOCTb AapeHus (cT.582 MK P®).[20]

HekoTopble A0roBOpbl B CUY 3aKOHa MOryT ObiTb Kak 6e3B03Me34HbIMUY, TaK 1
BO3Me3aHbIMU (3aeM, nopy4veHune, xpaHeHune). 'K PO npegycmaTpmBaeT, 4TO OOr0BOP
npegnosiaraeTcd BO3Me3HbIM, eC/IN U3 3aKOHAa, NHbIX MPaBOBbIX aKTOB, a TakxXe
cozepXXaHusa nnm cyulecTsa 40rosopa He csegyeT nHoe. Mo nerasbHOMY ornpenesieHuto
norosopa 3anma (cT.807 F'K P®) oH npestomunpyetca 6es3po3mesgHbiM. OaHako ¢T.809 MK
P® (ecnm nHoe He NpefyCcMOTPEHO 3aKOHOM MK OOrOBOPOM 3aKMa) fonyckaeT
B3MMaHMe C 3aeMLMKa npoueHTOoB. [loroBopbl nopydeHus no 'K PO Takxe ABNAIOTCA
be3Bo3mMe3aHbIMN. HO goBepuTenb 0653aH ynaaTuTb NOBEPEHHOMY BO3Harpa>kaeHue,

€C/I1 3TO NPeayCMOTPEHO 3aKOHOM, UHbIMUY MPaBOBbIMU aKTaMU UK AOrOBOPOM (CT.972).
[21]

3) B 3aBUCUMOCTW OT HaJINYMS y CTOPOH MNpaB 1 o6si3aHHOCTEeN AOroBopbl pasaeneHbl Ha
ONHOCTOPOHHME N ABYCTOPOHHME (B3aMMHbIe, CUHaNNarMaTunyeckmne).

B 04HOCTOPOHHMX AOroBopax OANH N3 Y4aCTHMKOB obnagaeT TONbKO NpaBaMu, a
apyron - o6g93aHHOCTAMM (OOrOBOP NMOPYYeHUs, apeHuns, 3anma).

B ABYCTOPOHHMX [OrOBOpax Ka)kaas CTOPOHa UMeeT n npasa, 1 06a3aHHOCTN (4OroBop
KYMan-npoaaxku).

Cneuundunka npeameTa rpax4aHCcKo-NpaBoBOro peryjnpoBaHua npegonpenennna To,
4TO 6ONBLUNHCTBO OXBAThIBAEMbIX 3TOW OTPAC/IbIO [OrOBOPOB ABJIAETCS ABYCTOPOHHMMU,
BO3ME3HbIMU N KOHCEHCYaJIbHbIMMU.

NMpuBeLeHHOe oeneHne He Bcerga AoCTaToOYHO YCTOMYMBO U OQHO3Ha4YHo. Tak, B BUae
NCKJIIOYEHUA OOHW U Te XKe No Ha3BaHWIO A0roBOPbLI MOTYT Mpw onpeaesieHHbIX YC/I0BUAX
OKa3aTbCA B pa3HbIX rpynnax. 3TO O3Ha4aeT, 4YTOo noj eauHbIM HAaMMeHOBaHNEM
BbICTYNalOT HEOAMHAKOBLIE AOr0BOPbLI. Tak, XpaHeHne, 3aeM 1 nopyyvyeHne MoryT ObiTh B
3aBUCNMMOCTM OT AOCTUIHYTOr0O CTOPOHaMU CorjlalleHns Kak BO3Me34HbIM, TakK "
6e3B03MEe34HbIM OOrOBOPOM, a AapeHue, PUHaHCUPOBaHME NMoa YyCTynKy TpeboBaHuni,
6e3Bo3Me3aHOE MoJsib30BaHNE, XPaAaHEHME - KaK peasibHbIM, TaK U KOHCEHCYasIbHbIM
O0roBOPOM. TOYHO TakK »e rnopyvyeHue - B NpMHUMNEe ogHOCTOPOHHU 1N 6e3BO3Me3HbIN
0OroBoOp - MOXXET B CJ/lyyae, yka3aHHOM B C€T.975 K PO, oka3zaTbCA OBYCTOPOHHUM, a
MHOrga n Bo3MesaHbIM. Torga, goseputenb 0683aH He TOJSIbKO BO3MECTUTb NMOBEPEHHOMY
n3nepxKm n obecne4ynTb NOBEPEHHOI0 CpeAcTBaMN, HO TakKXXe BbiNJaTUTb B
npenycMoTpeHHOM JOrOBOPOM MopAanKe U pa3Mepe, BO3HarpakaeHume.



4) B 3aBUCUMOCTN OT TOr0, B YbUX MHTEpPEeCax OHN 3aKJIlo4YeHbl, 4OroBOPbI AENATCA Ha:

1) moroBopbl B UHTEpPecax CTOPOH 2) AOroBopbl B MUHTEpecax TPeTbUx JuL, T.€.
TaKue, B KOTOPbIX CTOPOHbI YCTAHOBUAW, YTO OO/KHUK 06513aH MPOU3BEeCTUN UCMNOJTHEHNE
He KpeauTopy, a YKa3aHHOMY UK He YKa3aHHOMY UM TPeTbeMy JINLY, UMEoLEMY NPaBo
TpeboBaTb OT AOJ/IKHMKA UCNOSHEHMEe 0bsi3aTeNbCTBa B CBOIO MOJIb3Y.

5) B 3aBMCMMOCTN OT OCHOBAHMS 3aKJIlOYEHUS A0rOBOPbI AeNST Ha cBoboaHble U
oba3aTeNnibHbIE.

3aKJIlo4EeHME NepBbIX 3aBUCUT TOIbLKO OT YCMOTPEHUSA CTOPOH. BTopble HOCAT BCeLeno
o06a3aTenbHbIN XapakTep A8 0O4HOW Uan o6enx CTopoH AoroBopa. HecMoTpsa Ha To, 4TO
B 60/IbLLNHCTBE CBOEM [0roBOPblI HOCAT CBOOOAHbLIN XapaKTep, Ha NPakTUKe U B
3aKOHOAaTesIbHbIX MONIOXKEHUAX BCTPeYalTca 1 oba3aTenbHble Aorosopbl. Hanpumep,
NEeNCTBYIOWNM POCCUNCKUM 3aKOHO4ATEIbCTBOM NpeaycMoTpeHo obssaTenbHoe
3aKJIl0YEHME JOroBOpa CTPAXOBAHMS OT HECHACTHbLIX C/lydaeB Nnpu rnepeBo3Kax
Nacca>knpos.

6) Ha ocHoBe Hann4nsa nnu OTCYTCTBUA }OpI/I,EI,I/I‘-leCKOVI CBA3 OAHOIo gorosopa C opyrmm
BblAENAITCA OCHOBHbIE (FN1laBHble) U O0MNOJIHUTESIbHbIE 0O0roBops.bl.

JononHuTeNbHbIE O0rOBOPLI ABAATCS OPUONYECKM NPOLOSIKEHNEM OPYrUX
(OCHOBHbIX) 0OrOBOPOB 1 MO3TOMY pa3fensaT Ux lpunandeckyto cyabdy (T.e. ecnm
OCHOBHOWN goroBop byaeT NnpusHaH HEOENCTBUTENbHLIM, TO U AOMNOJIHUTEbHbLIN AOr0BOP
Tak>Xe byneT aBNATbCSA HeAENCTBUTENbHbIM). IONONHUTENbHbIE AOrOBOPbLI, KakK NPaBuio,
obecneymBaloT NCMOJIHEHME OCHOBHbIX. B €BA3M € 3TM Hanbonee pacnpocTpaHeHHbIMN
TakuMM JOroBopaMu ABAAIOTCA COrjlalleHne 0 HeyCTonKe, JOroBop Nopy4YnTenbCTBa,
3as0ra n 1.4. CooTBETCTBEHHO, OCHOBHbIE 4OrOBOPbI, HAMPOTUB, ABAATCS
CaMOCTOSTEsIbHbIMN N HE Pa3aensoT PUANYECKYo Cyabby Kaknx-nmbo nHbix
[0roBOPOB.

7) B 3aBUCMMOCTM OT }OpI/I,D,VI‘-IeCKOVI HalrnpaBJIEHHOCTW Pa3J1iN4aloT OCHOBHbLIE U
npeaBapuTesibHblE OOIrOBOPbLI

OCHOBHOM [,0roBOP HEnocpencTBeHHO MopoXKaaeT npaBa U 0653aHHOCTN CTOPOH,
CBSI3aHHbIE C MepeMeLleHneM MaTepuasnbHbiX 61ar, nepenadyen MMyLLECTBa,
BbINOJIHEHNEM pPaboT, yKa3aHMeM ycayr n T.m.

MpepBapuTenbHbIA J,OrOBOP - 3TO COrJlallleHe CTOPOH O 3aKJIIOYEHUN OCHOBHOIO
JloroBopa B 6yayLiem.



BONILLUMHCTBO JOMOBOPOB - 3TO OCHOBHbIE A0M0OBOPLI, MpeABapuTesibHble 4OrOBOPbI
BCTpEe4alTCsa 3HAaYNTENIbHO pexe. [22]

8) B 3aBMCUMOCTIN OT KOJIMYECTBA YH4aCTHUKOB B A0roBope pa3jsindatoT ABYCTPOHHNE N
MHOIoCTOpOHHME OOroBOpPLI.

9) B3ammocorsacoBaHHble AOroBOPbI U AOrOBOPbLI NPMCOeANHEHMS

Mpn 3aKNI0OYEHNN B3AaUMOCOI1IaCOBaHHbIX A,0rN0OBOPOB X YCJ/I0BMS YCTaHaBAMBAOTCS
BCEMW CTOPOHAMM, y4aCTBYOLWMMN B OOrOBOpPE.

MNpn 3aKN0YEHN J,OrOBOPOB NPUCOEAUHEHUA X YCN0BUA YCTAaHABINBAKTCA TOJIbKO
OOHON CTOpOHON. [Ipyras CTOpPOHa JnLieHa BO3MOXXHOCTU AOMNOJIHATb UIN N3MEHATb UX U
MO>XET 3aKJ/Il04YNTb TaKOW AOr0BOpP, TOJIbKO MPUCOEANHUBLUNCH K 3TUM YCJI0BUSM.
MonpobHee norosop npucoeanHeHns byaetT pacCMOTPEH B CriefylowWwen rnase 4aHHON
KypcoBoun paboTsl.

10) B 3aBucuMoCTN OT 06beKTa OOroBOPbI AENATCSA Ha BellHble U 06513aTeNbCTBEHHbIE.

Ob6bEeKTOM BELLHbIX 4OrOBOPOB SABMSETCS onpeneneHHas sewb (Bewmn). ObbekToM xe
06s3aTeNnbCTBEHHOIrO AOrOBOpPa ABAAOTCA onpenesieHHbie aencrensa (unm 6esgencrtene)
ornpepnesieHHoOro auua (Kpyra nmy,).

11) No coaep>xaHno peryampyemMon ooropopaMn AesTeNlbHOCTU BblAENsoT ABa
OCHOBHbIX TUMa AOrOBOPOB: UMYLLECTBEHHbIE N OPraHN3aLNOHHbIE.

K 4ncny mMyu,ecTBeHHbIX OTHOCATCSA AOrOBOpPbI, HaNpaBJIEHHbIE Ha peryampoBaHue
neaTeNbHOCTU L, No noBoay onpegeneHHoro 6nara. Cneyndurkon opraHu3aLMOHHbIX
B,OroBOPOB SBJISIETCS TO, 4TO OHM NpeAHa3HavyeHbl Co34aTb NPeanocChiKN,
npeaycMoTpeTb BO3MOXXHOCTU A4 nocseayowen npeanpuHMMaTensCKon nan NHown
neATeNnbHOCTU. BHYTpM Ka)Kaoro tuna MoryT ObiTb BbiAesieHbl BUAbl LOrOBOPOB,
XapaKTepusyembie YCTONYMBbIMU CyLLECTBEHHbIMU NPU3HaKaMun. [23]

Tak, cpean nMyLLeCcTBEHHbIX 4OrOBOPOB BbiAENAIOT TPM OCHOBHbLIX BUAa: a) Ha nepenavy
nmyuwiectsa; 6) BbinonHeHNe paboT; B) oka3aHue ycayr. lNpn 3ToM yKa3aHHble BUAbl, B
CBOIO 04Yepenb, NoApa3aensaoTcs Ha noasmnabl (HanpmuMmep, Kynnas - npoaaxka, noapsaa,
KOMUCCKUA 1 ap.).

Cpe,EI,VI OpraHmM3aunMoOHHBbIX OOrOBOPOB TaKXe MOXXHO BblOeJINTb TP OCHOBHbLIX BUAa:

a) ydpeauTesnbHble foroBopbl (Hanpumep, 06 obpa3oBaHUK LLPUANYECKMNX NNLL);



©) ooroBopsbl - cornaweHusa (HanpuMmep, Mexay PNONnYecKMMn amuamMmm n opraHamm
MEeCTHOro camMoynpaB/ieHuns);

B) reHepasibHble (B HUX onpegensaiTcsa Hanbonee obwme ycnosus bynyien
DEeATeNbHOCTN, KOTOpPble 3aTeM AETaIM3NPYIOTCA WU OOMNONHAIOTCSA B UMY LLECTBEHHbIX
Oorosopax).

B topuanyeckon nutepaType CyLeCcTBYeT 1 Apyras Knaccupukaumns goroBopos. dTa
KJacCuurKaumns nocTpoeHa Ha NCMOJIb30BaHNN KPUTEPUS, BKIIOYAOLWEr0o COBOKYMHOCTb
3KOHOMUYECKMX 1N IOPUANYECKMNX MPU3HAKOB:

JIOrOBOpPbLI O BO3ME3AHOM Nepefaye NMyLllecTBa B COOCTBEHHOCTb:

e Kynaa-npoaarka;

e MEHa,

e PDEeHTa,

e NMOXKN3HEHHOE Ccodep>XaHne C nXXxanBeHnemMm,

OOroBops.bl 0 nepedgaye nNMyLiectea B COBCTBEHHOCTL C 0653aTENLCTBOM BO3BpaTa
paBHOLEHHOIro nMyLiecTBa NJin 6e3 Hero:

e 3aewm;
e KpeAUTHbIN A0roBop;
e (PMHAHCUpPOBaAHME Mo YCTYNKY AeHeXHOoro TpeboBaHus;

norosopbl 0 6€3B03Me3QHON Nepeaavye nMmyllectTsa B COBCTBEHHOCTb:

e [lapeHue;

[l0roBOPbLI O BO3ME34HOW nepenaye NMyLLLECTBa B M0Jib30BaHUE:
apeHaa;

HAEeM >XWJIOro NoMeLLleHUs;

[oroBopbl 0 6€3803Me34HON Nnepeaayvye MMyLLECTBa B N0JIb30BaHUE;
JLOroBOpPbI O BbIMOJIHEHMN PaboT:

e MOApSA;

e BbIMOJIHEHNE HAay4YHO-UCCIeaoBaTeNbCKUX paboT;
e BbIMOJIHEHME OMbITHO-KOHCTPYKTOPCKUX paboT;

e BbIMOJIHEHME TeXHONorn4ecknx pabort;

OOroBopbl 0 COBMECTHOMN OeATeNIbHOCTU:



e MPOCTOE TOBAPULLECTBO;
J[LOrOBOPbI O COBEPLUEHUN LOPUANYECKNX NN DAKTUYECKNX OENCTBUNA:

e NMOpy4eHue;
KOMUCCUS;

3KCneanuns;

areHTUpoOBaHNE;

NOBepuUTeNbHOE yrnpaB/ieHNe NMYLLECTBOM,;
KOMMepYecKas KOHLEecCcus;

6aHKOBCKUIM BKJ1aa;

DaHKOBCKUI CYET;

JIOrOBOpPLI O I0OCTaBKe rpy30B, 6ara)ka 1 Nacca>xnpos:
e MEepeBo3Ka;

[0roBOpPbl O NMPON3BOACTBE AEHEXXHbIX BbIMIAT MPU HAaCTYMNJIEHUX ONpeneneHHoro
cobbiTUA:

e CTPpaxoBaHWNE,

OOroBopbl 0 co3aaHuUn r|p0|/|3Be,ueH|/||7| HaYKW, INTePpaTypbl NN NCKYCCTBa, Nnepegayvye nx
Ona NCnoJib30BaHWA:

e ABTOPCKUE;

OOroBopbl O NMpeaocCTaBJiIeEHNU MNMpaB Ha NUCIMNOoJIb30BaHUe |/|3o6peTeH|/||7|, Ha KOTOpbleé BblAaaH
naTeHT:

e JINLLEH3NOHHbIE;
e 1OrOBOPbI Ha Nepenavyy Hay4YHO-TEXHNYECKNX AOCTUIKEHWUNA. [24]

2.2. OcoOble BuAbLI A,0roBOPOB B rPa>kAaHCKOM npase

Ocob60 3akoHOA4aTENLCTBOM BblAesIEHbI Cleaytouine Bnabl 4OroBOPOB:
ny6anyHbIN [OroBop;

OOroBop npmncoeanHeHnA,



npenBapuTeNbHbIN OOrOBOP;
AO0roBOp B NOJb3y TPETbUX NNL,.
My6nnyHbIA OOroBOP

My6nyHbIM JOrOBOPOM MPU3HAETCA OOr0BOP, 3aK/II0YEHHbIN KOMMEpP4YeCKomn
opraHm3aumen n ycTaHaBanBaloWwmm ee 06593aHHOCTM MO NpoAa’ke TOBapoBs,
BbIMOJIHEHNIO PAabOT NN OKa3aHMUIO YCYr, KOTOPbIE TakKas OpraHm3aumsa No XxapakTepy
CBOEWN 0eATeNbHOCTM O0J/IKHA OCYLLECTBNAATb B OTHOLIEHUN Ka)XA0ro, KTO K HEN
obpaTuTCsa (pO3HMYHAA TOProeas, NepeBo3kKa TPaHCMOPTOM 0bLero Nosib30BaHUS,
YyCNyr CBA3W, SHEeprocHab)xeHne, MeguULUMNHCKOE, FOCTUHMNYHOE 0BCny>XMBaHMeE 1N T.M.)
(cT.426 TK PO).

Takum obpa3oMm, cTtaTbd 426 TK PO copgep>XnT nullb NMPUMEPHLIA NepedyeHb cdep
0eAaTesNIbHOCTU TaKMX opraHusaunin (po3HMYHasa TOProesis, NepeBo3ka TPaHCMNOPTOM
obuiero nonb3oBaHUA, yCAyrmn CBs3u, s3HeprocHab>xeHne, MeaAnLNHCKOE, FOCTUHNYHOE
obcny>XnBaHme 1 T.Mn.) N NEPEHOCUT LEHTP TAXKECTM Ha yKasaHue nx obsasaHHoCTen B
camoM o6obuieHHOM BUAE: MO NpoAake TOBaApOB, BbIMNOJIHEHUIO PaboT MK oKasaHuto
ycnyr. Tem camMmbiM 06bEeKTOM LOroBopa MOryT OKasaTbCsa Nobbie 4enCcTBUSA, KOTOpble
DOJIKHA OCYLLEeCTBNSATbL COOTBETCTBYIOLWAA KOMMeEpYecKasa opraHmsaumns rno xapaktepy
CBOEN O0eATeNbHOCTW.

YKa3aHne 3aKOHa «B OTHOLUEHUWN Ka)KA0oro» O3Ha4yaeT, 4TO JIMLOM, UMEIOLLMM MPaBo
TpeboBaTb 3aK/AOYEHNS C HUM NYBANYHOIro AoroBopa, MoryT 6biTb Jlobble husnveckme n
topungnyeckme nnua. Tem cambiM NyB6AMYHBLIA OOFOBOP CYLLLECTBEHHO OT/INYAETCA OT
Kpyra notpebutenen, npeayCMoTpPEHHbIX 3aKOHOM O 3aluTe npaB noTpebutenen.
NMocnegHMMKM NMPU3HAOTCA TOMbKO rpaXkaaHe, ucnonb3ywume, npnobpeTatowme,
3aKa3bliBatowme nmbo nmerowime HamepeHmne NpuobpecTn nnm 3akasaTb ToBapbl (paboThbl,
YyCAyrn) oasa Nn4HbiX ObITOBbLIX HYXA.

3akno4an NnybanYHbLIA AOrOBOP, KOMMepYeckKas opraHusaumsa no obwemy npasuiy He
BMpaBe Npu3HaBaTb Ybero-HMbyab npemmyuiecTsa nepen Kkem-Hnbyab. UckntoveHue
COCTaBAAT C/ly4aun, NnpeayCcMoOTpPeHHble 3aKOHOM U MHbIMW NPaBOBbIMU aKTaMu.
CxonHoro cogep>kaHusa rnpasusio cogepXxXntcs B cT.789 MK PO npumMeHUTENbHO K
OTHOLWeHMAM no nepesBo3ke. CornacHO 3TOW CTaTbe NepeBo3ka, ocyLlecTBisseMas
KOMMEepPYeCKOon opraHnsaumen, Nnpm3HaeTCca NnepeBo3Kon TpaHCNOpToM obLero
MoJib30BaHUSA, €C/IN U3 3aKOHA, NHbIX NPaBOBbIX aKTOB NI BblAAHHOIO 3TOMN
opraHmsaumu paspeweHus (MMueH3nn) BblITeKaeT, YTO 3Ta opraHusauma obssaHa
OCYLLEeCTBNATb NMEPEBO3KU MPy30B, NacCca>knpos 1 bara>ka no obpauwieHunto noboro



rpa>xxgaHmHa nin opmnan4eckoro Jinda.

OpnHa n3 ocobeHHocTen NnybnnM4yHOro oOorosopa COCTOUT B TOM, YTO LieHa ToBapoB, paboT
N YCNYr, a TakK>Xe NHble ero ycs0Bms yCTaHaBANBAOTCA OANHAKOBbIMU A1 BCEX
notpebuTtenen (T.e. rpa>KaaH N LLPNONYECKMNX NnL).

BmecTe c TeM B cpepe bbITOBOro obcnyxmBaHma gencteytoT MNMpasuia npenocTtaBsieHns
FOCTUHWYHbIX YCNyr B Poccnnckon ®epepaunn[25], yreep>xaeHHble [oCcTaHOBNEHNEM
MpasutenbctBa PO o1 25.04.1997 Ne 490. B HMX cooep)XUTCA YKa3aHMe Ha NnepeyeHb
KaTeropun nnu, NMeLLnX npaBo Ha NoJsiydeHune NbroT, a TakXXe rnepeveHs Jbror,
npenocTassigeMbIX NPU OKa3aHUM yCJ1yr B COOTBETCTBUM C 3aKOHaMN N NHBLIMU
HOPMATUBHbLIMN NMPaBOBbIMU aKTaMMW.

Ecnn y KomMmepyeckon opraHn3aumnm nMeeTcsa BO3MOXKHOCTb NpenocTaBileHNs
noTpebuTento onpeneneHHbiX TOBAapOB, YCAYr, BbINOJIHEHUSA OJ15 HEFO COOTBETCTBYIOLLNX
paboT, 3aKOH He OoNyCKaeT ee 0TKa3a OT 3akJ/l4eHns gorosopa. HeobocHoBaHHOE
YKJIOHEHNE KOMMEPYECKOW opraHn3aunm oT 3akatoveHns nyban4yHoro 4orosopa 40JIKHO
nosJsiedyb 3a cobonm onpenesieHHble oTpuUaTeNbHbIE MOCNEACTBUSA - MPUMEHEHWE NpaBuia
n.4 ct.445 'K PO©. OHO npenocTaBaseT ApPYyron CTOPOHE BO3MOXXHOCTbL 00paTuUTbLCA B Cy
c TpeboBaHMEM O NOHYXXOEHUWN 3aKJIOYNTbL AOFOBOP M O BO3MELLEHNN NPUYNHEHHbIX
OTKa30M YObITKOB.

B cny4asx, npegycMoTpeHHbIX 3aKOHOM, [MpaBuTenbCcTBO Poccmnckon dengepaunm MoxxeTt
n3gasaTb NpaBunia, obasaTesibHbIE A8 CTOPOH MPU 3aKJKOYEeHUN U UCMOSTHEHUN
ny6AnYHBbIX 4OrOBOPOB (TMMOBbLIE AOrOBOPbLI, MOOXKeHUA 1 T.M.) (N.4 cT.426 TK PO).
CnefnyeT y4nTbiBaTb, 4TO ewe A0 NpuHAaTUa MK 3akKoH o0 3awmnTe npas notpebutenen
npepoctasun lNpaButenbCcTBY PO NpaBo TOJILKO B Caiyvaax, npenyCcMoTpeHHbIX
3aKoHopaTesIbHbIMU akTaMn P®, perynnposaTb OTHOLUEHUSA MO 3aLUMTe NpaB 3TON
KaTeropuw rpa)kgaH. bosiee Toro, B 3ToM 3aKoHe 3aKpenJlieHo npasnsio, No KOTOPOMY
ncrnonHUTeNb 06a3aH BO3MeCTUTb NoTpebuTento yobITKU, MPUYNHEHHbIE B pe3ysibTaTe
HeobOCHOBAHHOIO OTKa3a B 3aKJIlOYEHMN AOrOBOpPaA Ha BbiNOJIHEHME PabOT NN OKa3aHue
ycnyr. Tem cambiM K PO haKTN4eCKU He TOJIbKO BOCNPUHAN AaHHOE MNOJIOXKEHNE, HO U
noATBEPANST MPAaBOMEPHOCTb paHee CI0XKUBLLUENCA HOPMOTBOPYECKOW NMPaKTUKK, KOraa
NMpaBUTENLCTBOM U30AOTCA NMOCTAHOBJIEHUSA, YTBepXaaowme [MpaBuna, KoTopble
pernamMeHTUpYT OTHOLWEHUSA B OTAE/IbHbIX OTpacaax cepbl obcnyxmsaHusa. Bmecte ¢
TeM B KavyecTBe noasexalwmx npuHaTnio obasatenbHbix npasua B 'K PO Ha3BaHbI
«TUMOBbIE A0OrOBOPLI, MOJIOXKEHNA U T.M.».



TunoBble OroBOPbl MOTYT PeryinpoBaTb TakKXe MMYLLEeCTBEHHbIe OTHOLUEeHUS,
BbiIxogsawMme 3a npenennbl chepbl 06cnyxunBaHus. Tak, NoctaHoBeHnem MNMpaBuTenbLCTBa
P® o1 17.07.1995 Ne 714[26], NOCBALWEHHbIM NOPAAKY KOHTPONA NPpeanpusaTuin 3a
LieneBbIM NCMOoJIb30BaHEM CpenCTB KPaTKOCPOYHOW (PUHAHCOBOW NOLLAEPKKMU,
yTBep>XaeH TunoBow A0roBop O NpefocTaB/eHNM U BO3BpaTe ccyabl. [27]

[orosop npucoeanHeHuns

B cooTBeTCcTBUM C N.1 cT.428 TK P®D, LOrosopom npucoegnHeHms nprusHaeTcsa 4Orosop,
YyCJIOBUSA KOTOPOro onpefeneHbl 04HON N3 CTOPOH B hopMysigpax UIn NHbIX
CTaHOapTHbIX hopMax N MOram BbITb NPUHATBI APYrOM CTOPOHON He NHa4vye Kak nyTem
npucoegnHeHus K npenioxkKeHHoMy 0OroBOpy B LiEIOM.

[oroBopbl NyTeM npucoeamHeHuns nmetoT 6onbLIoe pacnpoCcTpaHEHNE B CaMblX
pPa3JINyHbIX OTPACNSAX HAPOAHOro X03MCcTBa. K HUM, B HaCTHOCTU, OTHOCATCS
corslalleHns Ha NoJib30BaHMe 3N1eKTPUYEeCKOW N TenJIOBOW 3Heprmen, rasom n Tomy
NoAoOOHbIMN yCYraMn KOMMYHaslbHbIX MPEeANPUATUN, COrnalleHns C TPaHCMOPTHbLIMMU
opraHmsaumamMun. B To e BpeMsa B U3BECTHON CTEMNEHN OHWN OrpaHuU4nBaloT ceobonay
BOJIEN3BABJSIEHUS MPUNCOEONHAOWLENCSA CTOPOHbI.

MpucoeaAnHMBLLASACA K OOrOBOPY CTOPOHA BripaBe NnoTpeboBaTb PAaCTOPXKEHUS NN
N3MEeHEeHNa 0oroBopa, ec/vM AOroBOP NMPUCOEANHEHNS XOTS U HE NMPOTMBOPEYNT 3aKOHY U
WHbIM MPaBOBbIM aKTaM, HO JINLLAET 3Ty CTOPOHY MpaB, 06bI4YHO NMpenocTaBAseMbIX MO
[OroBOopaM TakKoro Buaa, UCKIYaET UM OrpaHMYMBaeT OTBETCTBEHHOCTb APYroW
CTOPOHbI 3a HapyLlleHne 06a3aTeNnbCTB MMB0 cCoaepXUT apyrne sBHo obpeMeHnTeNbHble
A1 NPUCOeANHUBLUENCS CTOPOHbI YCJI0BUS, KOTOPbIE OHa NCXOAS U3 CBOMX Pa3yMHO
NOHUMAEMbIX UHTEPECOB HE NPUHSAMNA Obl NPU HAIMYNKN Y HEE BO3MOXXHOCTUW YY4aCTBOBaTb
B onpenesieHnn yCsI0BMiA 0Or0BOpa.

MpenBapuTesibHbIM O0rOBOP

Mo npeaBapuTesibHOMY AOrOBOPY CTOPOHbLI 0053YyOTCA 3aKNO4YUTb B OyayLiem [OroBop o
nepepaye MMyLecTBa, BbIMOJIHEHNM PabOT UM OKasaHUKM ycnyr (0CHOBHOM JOroBOpP) Ha
yCNoBUAX, NPeayCMOTPEHHbIX NpeaBapuUTebHbIM A0roBOpoM (CT.429 K PO).

MpenBapuTesibHOE cornalleHne, CnocobCcTBylOLLEE YITPOYEHUIO AOMOBOPHbLIX CBA3EN, KaK
3TO AIBCTBYET U3 3aKOHA, HAaX0AUTCA B onpeaeneHHOM COOTHOLEHUN C TaK Ha3blBAaeMbIM
OCHOBHbIM JOroBOpOM. [ocnegHUiA BCceraa HanpaBeH Ha OOCTUXXEHME BMOJHe
KOHKPETHOI0 3KOHOMMYECKOro pe3ysibTaTa. [1o npeaBapuTeibHOMY XX€e OO0roBOopY,
npenLwecTByOLEMY OCHOBHOMY, CTOPOHbI 06513y0TCS 3aK/I04UTbL BRoceacTemn ntoboe



cornalwleHue o nepenavye nMyLlecTsa, BbiNoJHEHUN PaboT nam okasaHUM yCayr Ha
06yCcnoBNEHHbIX MpeaBapuTesibHbIM OrOBOPOM YC/10BUAX. Mpn 3TOM 13 4Yucna
CyLW,eCTBEHHbIX YC/I0BMI OCHOBHOIO 4OroBOpa NpeaBapuTesibHbIN 4OrOBOP OOJ/IKEH, BO
BCSIKOM CJly4ae, cogep»XaTb YC/I0BMSA O NpeaMeTe N CPOKe, B KOTOPbIA CTOPOHbI
0643y10TCA 3aKJII04YUTb OCHOBHOW A0roBop. MNpn OTCYTCTBMM YKa3aHMA Ha CPOK OCHOBHOM
AOroBop A0J/IKEH BbITb 3aKJIOYEH B TEYEHME roga C MOMEHTA 3aKJII04YEHNS
npenBapuTenbHOro AoroBopa.

K npeaBapuTenbHbIM 4OroBOpPaM MOryT 6bITb OTHECEHbI OrOBOP MOPYy4YNUTEeNbCTBa,
3aKJ/II04EHHbIN Ans obecnevyeHns NcnosHeHnsa obs3aTenbCTBa, KOTOPOE BO3HUKHET B
oyayuwem (cT.361 NK PO), norosop 06 opraHm3saunm cucteMaTUYeCKNX NepeBO30K Fpy30B
(cT.798 TK P®), KpeanTHbIM OOroBop, npeaycMmaTpmBarowmin o06a3aHHOCTL baHKa nnn
WHOW KPpeaAUTHOM OpraHm3aunm NpenoCTaBuUTb JEeHEXHbIe CcpeacTBa (KpeauT) 3aeMLWLnKyY
(cT.819 K PO).

Kak 1 npn YKNOHEHNN KOMMEPYECKOW OpraHm3aunm oT coBepLueHus nybamyHoro
[0roBopa, B Cly4asix HexxeslaHNs CTOPOHbI NpeaBapuTesIbHOro A0roBopa 3ak/Ilo4YnUTb
OCHOBHOM NpUMeHsATCA npasuia N.4 cT.445 K PO, perynnpytowine oTHOLIEHNS,
KOTOpble CKNaAblBaOTCA NMPU 3aKJK4YEHNN O0roBopa B obA3aTenbHOM nopsake.

Hapaay ¢ N3n0)XeHHbIM BO3MOXKHA CUTYyaUus, KOrja 10 UCTEYEHUSA CPOKa, B Te4YeHune
KOTOPOro Ao/iKeH 6biTb 3aKJIl04EH OCHOBHOW JOroBOP, 3TOro He nocnenyeT nmbo oagHa
N3 CTOPOH He HampaBUT OPYron NnpeaioXKeHne 3akIl4YnTb TaKon Aorosop. B nogobHom

CJly4dae oba3aTenbCTBA, BbiTEKAOWME N3 npeaBapuUTesZiIbHOro AOorosopa, npekpawatoTCA.
[28]

[loroBop B MoJib3y TPeTbUX NUL.

[JoroBopom B MoJsib3y TpeTbero amua NpM3HaeTCs 4O0roBop, B KOTOPOM CTOPOHbI
YCTaHOBWUAN, 4TO AOJKHUK 0653aH NMPON3BECTU UCMOJIHEHUE HE KpeaunTopy, a
yKa3aHHOMY UJIN He YKa3aHHOMY B [OroBope TpeTbeMy Jinuuy, MnMerulemMy npaso
TpeboBaTb OT AO/IKHUKA NCMOJIHEHNA 06513aTeNnbCTBa B CBOO Nob3y (cT.430 TK PO).

Kak BUAHO 13 NerajsibHOro onpeaeneHns, Ao/HKHUK 0693aH Npon3BecT UCMOSTHEHME He
KpeauTopy, a YKa3aHHOMY WUJIN He YKa3aHHOMY B JOroBope TpeTbeMy nuuy. TeM caMbiM
NeNCTBUTENIbHOCTb JaHHOIro JOroBopa He CTaBUTCS B 3aBUCMMOCTb OT TOr0, YNOMSIHYTO
N1 0c060 B HEM 3TO NML0. HO HENPEMEHHbIM NMPU3HAaKOM [0roBopa A0JIKHO ObIThb
yKa3aHue, 4To rnocseaHee Brnpase TpeboBaThk UCNOJIHEHNS 06A3aTeNbLCTBa B CBOIO
nonb3y. Cpean cornalleHnin B Nonb3y TPETbero Amua, NpenyCcMoTPEHHbIX 3aKOHOM,
yalle Apyrux BCTpeyaeTcs O0roBop NepeBo3Ku rpysa (baraka), 4OroBop CTpPaxoBaHMs,



[Oorosop Mmexnay Bknagymkom n CbepbaHkom nnun UB P®. B cuny c1.785 T'K PO no
[OroBOpy NMepeBO3KM rpysa nepeBo3ynk o65a3yeTcs OCTaBUTb BBEPEHHbIN eMy
OTMpaBuUTeNIeM rpy3 B MYHKT Ha3Ha4YeHNs 1 BblAaTb €ro yrnpaBoMoO4eHHOMY Ha
noJslydyeHue rpysa nvuy (nosyyaTesnio), a oTrnpasBnTesb 065a3yeTcsa ynnaTuTb 3a
rnepeBo3Ky rpysa ycTtaHoBsieHHYt nnaTy. CornacHo cT.929 'K PO no gorosopy
NMYLLLECTBEHHOI0 CTPaxoBaHUA CTPaxoBLLMK 06a3yeTcsa 3a 06yC/noBNEHHYIO AOMOBOPOM
naaTy Npu HacTynJaeHUn NpenyCcMOTPEHHOr0 B 0roBope CobbiTnA BO3MECTUTb
CTpaxoBaTesilo UWIn UHOMY NnLy, B MOJIb3Y KOTOPOro 3aKJllo4eH A0roBop, MPUYNHEHHbIe
BC/IeACTBME 3TOro CobbITMA yObITKN B 3aCTpaxoBaHHOM nMyLectse N1Mbo ybbITKM B CBA3U
C HbIMN NMYLLLECTBEHHbLIMU MHTEepecaMn CTpaxoBaTensa B npegenax onpenesieHHomn
norosopom cyMmmbl. CTaTtba 842 'K PO npepnycmMmaTpuBaeT BO3MOXXHOCTb BHECEHUSA
BKJ1aga B baHK Ha nma onpenesieHHOro TpeTbero Jmua; ec/iu MHOe He OroBOpPeHOo
norosopoM 6aHKOBCKOIro BKJaga, Takoe nmuo npuobpeTtaeT npaBa BKAaA4YMKa C
MOMEeHTa npeabasieHns M K 6aHky rnepsoro TpeboBaHMsA, OCHOBAHHOIMO Ha 3TUX
npasax, NMMbo Bbipa)KeHna M baHKy NHbIM CNOCOBOM HaMepeHMsa BOCMN0JIb30BaTbCA
TakuMn npasamMn.[29]

OT poroeopa B MNoJib3y TPETbEro Jinua HY>XHO OTrpaHU4YMBaTb A0roBop 06 nMcnoaHeHun
TpeTbeMy nuy, Korga CTOpOoHbl HEe MMEKT B BUAY NMpenocTaB/ieHne nocsegHeMy npasa
camMoCcTosaTenbHOro TpeboBaHNs K AOJKHUKY. Tak, B COOTBETCTBUM co cT.509 TK PO
rMnoCTaBKa TOBAPOB OCYLLECTBASAETCHA NOCTaBLWMKOM NyTeM OTrpy3ku (nepenayn) Toesapos
rnokynaTento, ABAALWEMYCS CTOPOHOW O0roBopa NoCTaBKM NN NNLY, YKa3aHHOMY B
0OroBope B KavyecTsBe noJsiyyaTtens.

OnNcno3nTuBHOM N BMeCcTe C TeM BlaHKeTHOW ABNSEeTCS HOpMa, MO KOTOPOW C MOMEHTa
BblPa)XE€HNA TPETbUM JINLLOM OO0JDKHUKY XKeJlaHNS BOCMNOJ/Ib30BaTbCA CBOUM MPaBoOM
CTOPOHbI HE MOryT 6€e3 ero cornacusa N3MeHsTb UM pacTopraTb 3aK/II0YEHHbIN 4OroOBOp.

Ho/mKHWK BNpaBe BblABUraTb NPOTUB TpeboBaHUA TPeTbEro snUa BCe BbiTeKaowme ns
NOroBopa BO3Pa)KeHUs, Kakne OH Mor Obl BbICTaBUTb MPOTUB KpeanTopa. 34ech
NMeITCS B BUOY KakK BO3parKeHuns, 00yCNoB/IeHHbIe, B YaCTHOCTU, HEBO3MOXXHOCTbHO
NCMNOJIHEHWS, 32 KOTOPYIO OOJIKHUK HE OTBEYaeT, TaK U BbiTEKAlLIME U3 YC/IOBUN
[loroBopa, HanpuMmep npu HecobngeHWUN ero npeanncaHuin. Korga Tpetbe Anuo
OTKa3blBaeTCs OT NpaBa, NPeaoCcTaB/IEHHOro emMy Nno AaHHOMY AOroBOpPY, MPOUCXOANT
TpaHchopMaumsa nocieaHero B 06bIKHOBEHHbIN AOroBOpP, Y>XKe 6e3 0CI0XKHSALLNX ero
npu3Hakos. [30]



3aKJsiloueHue

NMpuMeHeHne 4OroBOPOB Ha MPOTAXKEHUN YXKE HECKOJIbKUX ThICSAY NeT obbsacHAeTCS
MOMKMMO MPOYEro TeM, 4YTO peyb naeT o rmbkon NpaBoBon opMe, B KOTOPYIO MOryT
obnekaTbCs pa3/IMYHbIie N0 XapakKTepy 06LEeCTBEHHbIE OTHOLLEHMS.

OCHOBHOEe Ha3HayeHune OOroBopa CBOONTCA K peryjimpoBaHuio B paMKaXx 3aKOHa
rnoseneHns nioaen nyTem ykKasaHund Ha npegesibl UX BO3MOXXHOIo U OJIXXKHOCTHOIO
noeepgeHnd, a Tak>xe nocsiegCcrtenga HapyLieHnAa COOTBETCTBYHOLWNX Tpe6OBaHVII7I.

PerynupytoLias posib 4OroBopa AeNCTBUTEsNIbHO cOnmxaeT ero ¢ 3aKOHOM U
HOPMaTUBHbLIMW aKTaMu, HO YCJIOBUSA LOrOBOPaA OT/INYAOTCA OT NPaBoOBOW HOPMbI
rnaBHbIM o6pa3oM ABYMS MPUHLUNMANLHLIMU 0CObeHHOCTAMMU. [lepBas cBA3aHa C
MPOUCXOXXOEHMEM MPaBWJ MOBEeAEHNSA: LOMOBOP Bblpa)kaeT BOJIIO CTOPOH, a NpaBOBOM
aKT - BOJIIO U3[aBLUero ero opraHa. Bropas pasnnydaeT npefesibl ENCTBUSA TOro U
ApYyroro rnpasusa NoBeAEeHNA: AOFOBOP HEMOCPEACTBEHHO pacCYNTaH Ha peryanpoBaHue
noBeneHNs TOJIbKO ero CTOPOH - AJ18 TeX, KTO He ABNSeTCA CTOPOHaMN, OH MOXKeT
co3faaTb NpaBa, HO He 0643aHHOCTK; NPaABOBOWN UM NHOW HOPMATUBHLIA aKT NOPOXAAET
B NpuHuune obuiee ons BCex N Ka>Kaoro npaBuna (noboe orpaHnyeHne Kpyra namy, Ha
KOTOPbIX pacnpocTpaHAeTCsd HOPMATUBHbBIW aKT, UM XKe onpenensercs).

CnepyeT NoA4YepKHYTb, YTO C/I0OBOCOYeTaHMe «cBobona gorosopa» He cnepyetT
NoHMMaTb ByKBasIbHO, TakK KakK AOroBop He MoXXeT obnanatb ceobopon. MocnengHaa B
DENCTBUTENIbHOCTM NpencTaBnseT cobom BO3SMOXKHOCTb NMPOSABIEHNS TEM NN UHBIM
CybbekToM npaBa CBOEW BOJIN.

Ceobopna rpakaaH, OpuanNYecKnx nL, a Takxxe Apyrnx cybbekToB rpa’kaAaHCKOro npaea
Mo NOBOAY 3aKJIIOYEHUSA OOroBOpPa O3HavYaeT npexxae BCero nx npaso BCTynaTb Wan
BO34EpPXMBATbLCA OT BCTYMNJIEHUS B OOrOBOPHbLIE OTHOLWeHKA ntoboro Tnna. Bmecrte ¢ Tem
peyb MOXeT naTn 06 OTCYTCTBUM NPEnATCTBUI B onpeaesnieHnn cybbekTom npasa
Oyayuiero KOHTpareHTa.

MoHYy>XXOeHne K 3aKJII04eHUI0 A0roBopa rno obuemy npasuiy He OOIKHO UMETb MecTa. B
BUAE NCK/IIOYEHNS OHO OOMYyCKaeTCs, Korga Takasa o6a3aHHOCTb NpeaycMmoTpeHa K PO,
WHbIM 3aKOHOM UN [O0BPOBOSILHO MPUHATBLIM CTOPOHaMK 06A3aTeNbCTBOM.

B cuny cT1.426 N'K PO He fonycKkaeTcs OTKa3z KOMMepPYeCcKon opraHmsaunm ot
3akto4eHns nyban4yHoro 4orosopa Npu HasM4Mm BOSMOXXHOCTU NpenoCcTaBuTb
noTpebuTento COOTBETCTBYOLLME TOBAPLI, YCAYIUX, BbINOJAHUTL AJ19 HEro onpenesieHHbIe



paboTbl. CornacHo cT1.429 'K P® no npeaBapuTesibHOMY AOroBOPY CTOPOHLI 0653ytoTCH
3aKI04NTh B ByayuiemMm 4orosop o nepenave nMyulecTsa, BbiNosIHEHUN paboT nam
OKa3aHuu yCnyr Ha yCc/IoBUAX, NpefyCMOTPEHHbIX npefBapuTesibHbiM OMOBOPOM.

C NOHATMEM N YCNOBUSAMUN JOMOBOPOB TecHenwmnm obpasom ceszaH Bonpoc ob nx
Knaccmgukaumun. NepeocTeneHHoe 3Ha4YeHne JOroBOpPOB B rpa>kgaHCKoM obopoTe,
NCKJIIOYUTESIbHO LWNPOKOEe pacrnpocTpaHeHne aHHOro (peHoMeHa obycnosuam
BKJ1ItoYeHne B K PO MHO>XeCTBa OTHOCALLUXCA K HUM HOpM. Cpean Takux npasusl
HeobxoOonMOo BbIAENTb NO MEeHbLUEN Mepe ABe rpynnbl. Bo-nepsbix, obuwme nono)xxKeHums,
KOTOpble onpenensaoT cogep)xaHue oTAesIbHbIX BUA0B A0M0BOPOB, U, BO-BTOPbLIX,
npasuaa 0 TUMax COOTBETCTBYOWMX Aorosopos. CoobpasHo obuime nosoXKeHmnsa o snaax
00roBOpOB cocpenoToYeHbl B YacTu nepson MK PO (npenmyliecteseHHo B pasaene lll
«ObLwan YacTb 06A3aTeNnbLHOro NpaBa»), a yCTaHOBIEHUS B TUMNMYHbLIX AOr0OBOpax - B
yacTun BTopon K P® (B pasaene IV «OTaenbHbie BUAbI 06593aTeNbCTB»).

Knaccndukauma porosopos obseryaetT npuMeHeHne onpeaeneHHbIX HOPM MMEHHO K
TOMY WA MHOMY TUNy gorosopa. Kpome Toro, oHa gaeT BO3MOXHOCTb BbISAB/IATb YepThl
CX04CTBa U pa3/in4yns npaBoBOro perysjnpoBaHns Tex Nan UHbiX obLWeCcTBEHHbIX
OTHOWEeHNN, cnocobCTByeT AasibHENLLEMY COBEPLUEHCTBOBAaHUIO U cUMCTeMaTU3aL NN
3aKOHO4aTeNbCTBa, CAYXUT Lesn Nyvwero n3y4eHns oroBopos.
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