Copnep>xaHue:

BBepneHue

[loroBop - 3TO corslaweHmne ABYX N HECKOJIbKMX NuL, 06 yCTaHOBNEHUWN, NU3MEHEHNM
NNW NpekpaweHnn rpa>KgaHckmnx npas n obssaHHocTen. pyrumMmm ciosamm, LOrosop
ABNSETCA NPaBonopoXXgarwmm pakToM, MPaBoBbIM NHCTPYMEHTOM, C MOMOLLLbIO
KOTOPOro CTOPOHbI CaMu YCTaHaBAuBaloT ansa cebs npasa n o6a3aHHOCTH, BoptoTca C
HegoCTaTKaMu, Nnpobenamm 3aKoOHOAATENbCTBA. 3aKJl04YeHe OOroBopa BeaeT K
YCTaHOBJIEHNIO IOPULANYECKON CBA3N MeXAy CTOpOHaMM JOrosopa. Ta CBA3b CTAHOBUTCA
IOPUANYECKON BBNAOY TOr0, 4TO rocyaapcTBo obecneymBaeT 4OroBOp MepamMu
roCyoapCTBEHHOro NpuHy>xXaeHud. NosTomMy AOroBop CrnpaBensiMBo cHnTaeTcd "3aKOHOM
ons osounx".

Mpob6nembl, CBA3aHHbIE C KNacCUUKaLnen 4OroBOPOB OTHOCATCS K YACY OABHUX
npobaemM UMBUANCTUKN. Hannyme y BCex AOroBopoB 06X NPU3HAKOB - COBMAAEeHMS
BOJIN 1 BOJIEN3BSBJIEHUS, MPAaBOMEPHOCTb AEACTBUSA, AENCTBMSA NPUHLMNA 4ONYCTUMOCTM
n ceoboabl [OroBopa - He UCKJI0YaeT BO3MOXKHOCTb UX KJlaccupukKaunu.
Knaccudumkauma oroBopoB No3BossSieT pelaTh psa BaXKHbIX 3a4a4y. BoiaBneHne obwnx
TUMNYHBIX YepT AOrOBOPOB M Pa3/INYynin Mexxay HUMKn obnervyaeT ofis cybbekToB
npaBuWJbHbIN BbIOOP BMAa AoroBopa, obecnevynBaeT ero COOTBETCTBME COAEPIKAHMIO
perynmpyemMon AesTeNbHOCTU, CO34aeT BO3MOXXHOCTb Ha Hay4YHOI OCHOBE
CNCTEMATM3NPOBATb 3aKOHOA4ATENLCTBO O AOrOBOPaX, MOBbIWATL COr/IaCoOBaHHOCTb
HOPMATMBHbIX aKTOB. B COOTBETCTBMU C pPa3/INYHbIMU OCHOBAHMSAMUN KlacCUguKkaLmm
JlOrOBOPbl MOXXHO MoApa3aensTh Ha pa3/inyHblie BUAbI.

B ocHOBe Takoro gesieHns MoryT JiexxaTb CaMble pa3indHble KaTeropun, nsbnpaemsie B
3aBUCMMOCTU OT Npecsieayembix Lenen. [leneHmne OroBopoB Ha OTAE/bHbIE BUAbI MMeeT
He TOJIbKO TeopeTnYeckKoe, HO N Ba)KHOEe NpakTun4eckoe 3HavyeHne. OHO No3BonseT
y4aCTHMKaM Frpa>KgaHCcKoro obopoTa [OCTaTOYHO NIerkKo BbISIBASATb U UCMOJIb30BaTh B
cBOen neAaTenbHOCTM Hanbonee cyulecTBEHHbIE CBOWCTBaA AOroBOPOB, npmuberaTthb Ha
NnpakTUKe K TaKOMYy [0roBOpY, KOTOPbIA B HanbobLluen Mmepe COOTBETCTBYET UX
noTpebHOCTAM.



Fnaea 1. Obwime nosioXXeHus o0 Knaccudpukauumm
A0OroBopoB

Knaccndukaumsa nioboro noHATUS npefnonaraeT ero pasgefieHme Ha HeCKOJIbKO BUAOB
(Tunos). Kak oTMeyvaeT M. U. BparnHckun, Takoe pasgeneHme MoxeT bbliTb NponsseneHo
nByms cnocobamum: 1) oUXOTOMUSA, C MOMOLLBIO KOTOPON, NCMONb3YS Moc/efoBaTesIbHO
onpeneneHHoe oCHoBaHMe (Kputepuin), enaT NOHATME Ha ABe rpynnbl, OOHY M3
KOTOPbIX XapaKTepusyeT HaJm4yme 3TOro OCHOBaHUA, a APYryto - ero oTCcyTCcTBue; 2) C
MOMOLLbIO onpefesieHHbIX OCHOBAHUW CO34aeTCa HeorpaHMYeHHOe Y1MCno rpynm, B
Ka)X[0N N3 KOTOPbIX YKa3aHHble OCHOBaHMUA COOTBETCTBYHOWMM 06pa3om
WHONBUAYANN3NPYIOTCS.

OcHoBHas npobnema nwbon kKnaccuhpukaymm coctomT B Bbibope TOro eUHCTBEHHOI O
OCHOBaHUS, KOTOPOE A0J/IKHO ObITb MOJIOXKEHO B OCHOBY OEJIEHUS.

NMeHHO No 3TOW NpMYMHEe B 0Te4YeCTBEHHOW U 3apybe)xHon nutepaTtype
npennpuHMManocChb paHee U NpeanpMHUMaeTCa CerogHsa ocTaTo4yHo 6onblioe
KOJINYECTBO MOMbITOK KJIACCUPUKALNN rpa>KgaHCKO-NMPaBOBbIX LOMOBOPOB, HEKOTOpPbIE
N3 KOTOPbIX HEYyAauHbl, HEe MPU3HaHbI.

MNepBOHa4YanbHO NOJYYMIN pacnpoCTpPaHeHe KoHLenumn (Teopumn) Knaccugmkaumm,
OCHOBaHHbIe Ha Pa3/IN4YHOro poha 3KOHOMUNYECKMX Npu3Hakax. B 4yacTtHocTn, I. H.
AMpuTeaTpoB Npeanaran AeanTb 4OrOBOPbl HA BO3HUKaoLWwmMe B 061acTu Npon3BoACTBa,
TOProBJIN N CeNIbCKOro X03snCcTBa. Bnocnencresum B nutepaType Npu Knaccnpumkaunm
CTaJin NCMOJIb30BaTbCH KakK SKOHOMUYECKUe, Tak U lopngnvyeckune rnpusHakuy, T. e.
npuMeHsnacb Teopumsa “KOMONHMPOBAHHOIO KpuTepusa”. PedynbTaTaMu COBPEMEHHOIO
nccneposaHma npobnem Knaccmurkaunum 4OroBopoB CTasNlo YTBEPXKAEHUE, 4TO “B
DENCTBUTENIbHOCTU “KOMONHUPOBAHHbLIN KpUTEpUN” NpeBpaTuCA B NPOCTYO CyMMY
KpuTepunes, bnarogapa 4emy eAMHCTBEHHOE OCHOBaHME Ae/IeHNS 3aMeHsaeTCs
HeorpaHW4YeHHbIM UX YUCOM"[1].

Kpome Toro, oTMe4yaeTCs, 4TO “B CYLIHOCTU UCMOJIb30BaHWE KOMBUHUPOBAHHOIO
KpUTepunsi 03Ha4YaeT 0TKa3 OT peLleHns npobrieMbl, MOCKObKY, BO - MepBbIX, AaHHas
Teopus, onepupys HEKOHKPETU3NPOBAHHBLIMM KaTEropusaMn, He faeT OTBETA, YTO XKe B
KOHLIEe KOHLIOB MO3BOJISIET BbIAE/INTb U Pa3rpaHnynTb OOrOBOPHbLIE BUbI, @, BO - BTOPbIX,
He NO3BONIAET UCMOJIb30BaTh UX OJIS PEeLUeHMs NPAaKTUYeCKNX 3aaa4. Takaa KoHUenuums,
O6yay4n 0ocTaTo4yHO yaobHOoM, cnocobCcTBYeT BbliAeIEHUIO NOObLIX A0r0BOPHbLIX BUAOB, B
CUNY Yero B UX NepeyHe NpOosiIBASIOTCS CKOpee YepTbl MHBEHTapMU3aLumn, a He



Khaccudpmnkaummn”.,

FnaBa 2. OCHOBHbIE KJlaccu(dpuKauum oroBopos

MpoaHanM3npoBaB OTEYECTBEHHYIO N 3apybeXxHYyo nTepaTypy, 3aKOHO4ATENbCTBO PO 1
CTpaH POMaHO-repMaHCKOW MPaBoOBOM CUCTEMbI, MOXKHO BblAENUTb CleaytoLine
pacnpocTpaHeHHble Knaccugukaumnm rpa>aaHCKo- NPaBoOBbIX AOFOBOPOB:

1. Mo cBoen opuagnyeckon npupoae Aorosopbl MOryT ObITb KOHCEHCYasIbHbIMU Y
peanbHbIMN. KOHCEHCYasibHbIMU ABASAOTCHA AOMrOBOPLI, B KOTOPbIX NpaBa 1 06543aHHOCTH
CTOPOH BO3HUKAOT Cpa3y nocse AOCTUXXEHUSA CTOPOHaMM cornaweHus (KoHceHcyca) 06
yCTaHOBNEHMWN NpaB 1 obs3aHHOCTEeN (HanpuMep, A0roBOp Kynauv - npodaku). orosop
CYMTaeTCsa pealibHbIM, eCnu rnpasa U 0643aHHOCTY CTOPOH BO3HUKAIOT nocie
OOCTUXKEHNS CcorflalieHns n nepenaymn sewmn (Hanpmmep, 4OroBop 3amma).

2. B 3aBMCMMOCTM OT BANAHNSA HA OEACTBUTENbHOCTbL JOrOBOPa OCHOBAHUA €ro
BO3HMKHOBEHMS AOMOBOPbI MOXKHO pa3faennTb Ha abCcTpakKTHbIE N Kay3asibHble.
[lencTBMTENbHOCTb abCTPaKTHOro AOroBopa He 3aBUCUT OT OCHOBaHUSA €ro
BO3HMKHOBEHMS ([oroBop 6aHKOBCKOM rapaHTUN B MeXAYyHapoAHOM YaCTHOM MpaBe).
CoOTBETCTBEHHO, OCHOBaHMeE (Lefb) 3aKI0YEHNSA Kay3aslbHOrO AOroBOpa ABASETCA
yCJIOBUEM €ro AeNCTBUTENIbHOCTU (MPaKTUYeCKn BCe A0roBOpPbl: KYMW - MPOoAaku,
AapeHus, noapsaa, CTpaxoBaHWs, apeHabl U T. 4.).

3. B 3aBUCUMOCTUN OT BJIMSAHNA TEX WU UHbIX YCNOBUIN ((paKTOB) Ha AeNCTBME O0roBopa
BCE O0roBOPbl MOXXHO KJlaCcCUpUUMpoBaTb Ha YCJIOBHbIE:

1) nop oTnaraTenbHbIM YC/1I0BMEM (BCTYMNJIeHUe A0roBopa B CUJy 3aBUCUT OT
HacTynneHnsa Kakoro - nbo ycnosusa (pakTa), Nnpn 3TOM CTOPOHAM He N3BECTHO,
HaCTYNUT OHO WM HeT (HanpuMep, 40roBOP apeHAbl MOMELLEHNS NPU YCJI0BUMN
OKOHYaHWUA ero CTponTeNbCTBa K onpeaesleHHOMY CPOKY);

2) noa OTMEHUTENIbHbLIM YC/I0BMEM (L0roBOp NpeKpallaeTcs B CUY HAaCTYMNJIEHUSA Kakoro
- nnbo ycnosusa (dakTta) (Hanpumep, 4OroBop apeHAbl TPAHCNOPTHOrO CpeacTBa C
YyCJ/IOBUEM €ro PacTOpP)XXeHUS Npu yCJI0BUM ero rnosioMkn) n 6esycnoBHble (OencTeue
[0roBopa He 3aBUCUT OT HaCcTynJeHUsa Kakux - 1nbo ycnosum (hpakTos) (3To MOXeT BbITb
nobon goroeop).

4. Ha ocHOBE HanMynsa Nnm oTCyTCTBUS IOPUANYECKON CBSA3M OAHOI0



J[loroBopa C APYruM BblOENSAOTCSH OCHOBHbIE (F1aBHbIE) U AOMNOIHUTENbHbIE A0r0BOPbI.
JlonoNHUTEeNbHbIE A0rOBOPLI ABAAOTCS OPUANYECKUM NPOLOOJIKEHUEM APYTUX
(OCHOBHbIX) 0OrOBOPOB M MO3TOMY pa3fensioT UX puanyveckyro cyabby (T. e. ecnn
OCHOBHOW Agorosop byaeT npu3HaH HeAENCTBUTESIbHbLIM, TO U AOMONHUTENbHbLIN OOroBOP
TakXxe byneT ABNATLCSA HEAENCTBUTENbHBIM). [lONONIHUTENbHbLIE AOr0BOPbLI, Kak NpPaBuJo,
obecrne4ymBatoT NCNOJIHEHNE OCHOBHbIX. B cBA3M € 3TUM Hanbonee pacnpocTpaHEHHbIMU
TaKMMUN O0roBOpaMun ABJISIIOTCA COrnalleHne o0 HeyCTOoWKe, 0roBop NOpPy4YnTenbCTBa,
3asiora n T. 4. CooTBETCTBEHHO, OCHOBHbIE JOrOBOPbLI, HANMPOTUB, SBASIOTCS
CaMOCTOSITE/NIbHbIMU N He Pa3aensoT PUuanYeckyto cyabby Kakmx - nMbo MHbIX
NOroBOPOB[2].

5. B 3aBUCUMOCTU OT BO3SMOXXHOCTMN OLLEHKWN pPUCKa NPU 3aKJIl04EeHUN 40roBopa
pa3nnyaloT KOMMYyTaTUBHbIE (MEHOBbIE) U afleaTOpPHbIE (PUCKOBbLIE) OOroBOpPbLl. B MOMEHT
BO3HUKHOBEHMSA KOMMYTaTMBHOIO AOr0OBOpPa BbIroga Man noteps Ka)k4on CTOPOHbI
MOXXEeT BbITb oLeHeHa (60/IbLUMHCTBO AOrOBOPOB: KYMNAM - MPOAAXKWN, MEHbI, JapeHuns,
apeHabl N T. A.). B MOMeHT 3aknto4eHnsa aneaTopHOro 4oroBopa Bbiroga uian noteps
CTOPOH He MoXeT bbITb onpeneneHa n 3aBUCUT OT HACTYMJIEHUSA UKW HEHACTYMJIeHns
TexX UIn NHbIX 06CToATeNbCTB (HanpMep, LOroBOp CTpaxoBaHUS).

6. B 3aBNCMMOCTM OT 06beKTa OroBOpPbl AENATCA Ha BELHble N 00513aTeNbCTBEHHbIE.
Ob6bEeKTOM BELLHbIX JOrOBOPOB SABMSETCS onpeneneHHas sewb (Bewmn). ObbekToMm xe
06s3aTenbCTBEHHOIrO AOroBOpa ABAAIOTCA onpenesnieHHbie aencrensa (nnm 6esnencrTene)
ornpenesieHHoOro auua (Kpyra nmy,).

7. Tak>XXe B 3aBUCUMOCTMK OT 06beKkTa MOXXHO AOroBOpbl NOApPa3fenTb Ha chegywwme
Tunbl (BMAObI): 4OrOBOPbLI O Nepefaye nMyLlecTBa (Kynnas - npoaaka, apeHue, apeHaa v
T. A4.), Aorosopbl 06 okaszaHuK ycayr (0OroBop rnepeBo3kun, 4orosop o6 okazaHum
NAATHbIX MEANUWNHCKNX YCAYr U Ap.), LOroBOpbl Ha BbiMosiHEHME paboT (aorosop
noapsaa, 4OroBop O BbINOJIHEHUWN HAY4YHO - TeEXHUYECKux paboT u T. 4.), Lorosopbl 06
yypexaeHunn pasaindHbix obpasoBaHui (yH4peanTesibHbie OrOBOPbI, 4OrOBOP MPOCTOro
TOBapuLLECTBA).

8. Mo copep>xaHunto peryampyeMon OoroBopamMu AesATeNbHOCTY BblAENAIT ABa OCHOBHbIX
THMNa JOrOBOPOB: UMYLLECTBEHHbIE U OpPraHM3auUnoHHbIe. K Yncny nMyLLeCcTBEHHbIX
OTHOCATCS AOrOBOPLI, HAaNpaBJ/ieHHbIE Ha peryanpoBaHne feaTeNbHOCTU UL, MO NOBOAY
onpepeneHHoro 6nara. CneunguKon opraHn3aLNoHHbIX 4OrOBOPOB ABASETCA TO, YTO
OHW MpefHa3HavYeHbl CO34aTb NMPeAnoChIIKN, MPefyCMOTPETb BO3MOXXHOCTU OIS
nocnenylowen npeanpuHUMaTesIbCKOM NN MHON AeATeNlbHOCTU. BHYTpu Ka)kgoro Tuna
MOryT 6biTb BblA€/IeHbl BUAbI OrOBOPOB, XapaKTepusyemble yCTONYNBbIMY



CYLLEeCTBEHHbIMM NpU3HaKamMun. Tak, cpeam NMyLLL,eCTBEHHbLIX AOrOBOPOB BbIAENAT TpU
OCHOBHbIX BUa: a) Ha nepegavyy umyuiectsa; 6) BbinosHeHWe paboT; B) OKa3aHue yCnyr.
Mpn 3TOM yKa3aHHble BUAbI, B CBOKO o4epenb, nogpasfensaTca Ha noasuabl (Hanpumep,
Kynns - npogaxka, nogpsn, kommccusa v ap.). Cpean opraHm3aunoHHbIX OrOBOPOB
Tak>Xe MO>XHO BblAeNINTb TPU OCHOBHbIX BNAa:

a) ydpeaouTenbHble gorosopbl (Hanpumep, 06 obpazoBaHUM LOPUANYHECKUX NLL);

6) moroBopsbl - cCornaweHns (HanpmMep, Mexxay pPNoNYecKUMMn nMuamMmm N opraHamm
MEeCTHOro camMoynpaBJieHuns);

B) reHepasibHble (B HUX onpenensioTca Hanbonee obuwme ycnosusa dyayuien
0eAaTenbHOCTU, KOTOpbIE 3aTEM AETaU3NPYIOTCA NN OOMNONHATCA B UMYLLIECTBEHHbIX
Oorosopax).

9. B Toproson cpepe (KoMMep4eCKOM rnpaBe) BbIAENAIOT peasnm3ayMoOHHbIe 4OM0BOPSI,
rnocpenHnyeckne, 4OroBopbl, COAENCTBYIOWME TOProBsie, U opraHn3aunoHHbIe
norosopsbl. [10 MHeHUIO B. W. TlyrnHckoro, peanm3saunoHHbie 4OroBOpbl NpeacTaBaAloT
cobonm aapo Toprosoro obopoTa. ITO, Npexxae BCEro, Takne AoroBopbl, KOTOpbIe
0POPMJIAIOT OTHOLLUEHUSA MO BO3ME34HON peanm3aunm ToBapa 414
npeanpuHNMaTesIbCKNX U XO3NCTBEHHbIX HY>XKA. K UX YXMCy OTHOCATCA O0OroBOpHbI
MOCTaBKW, ONTOBOW KYMJIN - MPOAaXKWN, KOHTPaKTaLUn, 3aKyrnoK A8 rocyfapCTBEHHbIX
HY>X[, 0OroBOpbl MEHbI TOBAPOB, CBSA3AHHOW C NpeanpuHUMaTENIbCKON OeATesIbHOCThIO.
Tak>Xe, Kak c4uTaeT NyrmHCKUNn, K 3TON rpynrne 4OroBopoB cjiefyeT OTHEeCTU TOBAPHbIN
KpeauT. XOoTHA OH BKJItoYeH B rnasy K PO o0 KpegnTtoBaHuUKM, Mo CyTU, OH ABNSETCA
“Npofa>ken C ycnoBmem onaaTbl CTOMMOCTM ToBapa B byayuwem”. Ha B3rnapg MNMyruHckoro,
B COOTBETCTBUU C KNnaccnpumkaumen NK PO nocpegHn4eckmne oorosopbl B OCHOBHOM
OTHOCATCHA K [,OroBOpaM Ha BO3Me3HOe OkKa3aHue ycnyr. B cpepe Toprosnau
cofep>XaHnemM TakMx LOroBOPOB ABNASETCA “coBeplUueHumne NLOM OeNCTBUN MO NMoBOAY
TOBapa B MHTepecax Kakoro-nmbo y4yacTHMKa ToproBoro obopota”. K gaHHomM rpynne
OTHOCATCA AOr0OBOPbI KOMUCCUN, B T. 4. KOHCUMHAL NN, MOPYHEHUA, KOMMEpP4YEeCKON
KOHLLeCCUn, TOProBoro areHTupoBaHma. K gorosopam, CooencTByOWMM Toproene,
cnegyeT OTHOCUTb AOM0OBOPbI Ha BbIMOJIHEHME MAapPKETUHIOBbIX NCCIe40BaHNIN, CO34aHMe
peKJIaMHOW NMPOAYKUWWU, XPaHEHUA TOBApOB, CTpaxoBaHUsA TOBAapPOB N KOMMEPYEeCKnNx
PUCKOB, TPAQHCMOPTHOM 3KCNeaAnuun n gp. B rpynny opraHm3aumoHHbIX JOrOBOPOB
BXOOAT cornaweHnsa o6 NckyYmnTenbHOM Npoaa)ke ToBapoB, A0roBopbl 06 opraHusaumnm
B3aMMOCBSA3aHHOW OeATe/IbHOCTU MO peasm3aumm TOBapoB, LOrOBOPbl OpraHoB
NCNOJIHNTE/IbHOW BNACTU O MEXXpPEernoHasibHbIX NOCTaBKax TOBapoOB, A4OrOBOPbLI OPraHoOB
BJIACTU U MECTHOro caMoyrpasJJieHUs C NPON3BOACTBEHHLIMU N TOProBbIMM hrpMaMm Mo



BOMpPOCaM OCyLLeCTBJIeHNA TOProesJin U Ap.[3]

nasa 3. OCHOBHbIE BUAbl AOroOBOpPOB

3.1. OCHOBHbIE@ U NpeaBapuTesibHble O0roBopbLI

pa’kAaHCKO-NpPaBOBble A0r0BOPbI PA3/IMYAOTCS B 3aBUCMMOCTU OT UX OPUANYECKON
HanpaBneHHoCcTU. OCHOBHOWM [OroBOP HEMOCPeACTBEHHO NOPOXKAaeT npasa U
0643aHHOCTN CTOPOH, CBA3aHHbIE C NepeMelleHneM MaTepuabHbiX 6nar, nepenayen
UMYLLLECTBA, BbIMNOJIHEHMEM PaboT, yKa3aHWUEM yCayr 1 T.nm.

MpensapuTenbHbLIA OOMOBOP - 3TO COrJlalleHmne CTOPOH O 3aKJIl0O4eHUN OCHOBHOIO
porosopa B byayuwem. bonbLLNHCTBO AOMrOBOPOB - 3TO OCHOBHbIE 4OM0BOPHI,
npenBapuTesnbHble A0r0BOPbl BCTPEYaATCH 3HAYNTENbHO pexe. [1o0 BBeJeHUNs Ha
TeppuTtopumn Poccnnckon ®epepaumm ct. 60 OCHOB rpa>KaHCKOro 3akoHogaTesibCTBa
1991 r. rpa)xgaHCKUM 3aKOHOO4aTeNIbCTBOM Poccum NpsamMo He npegycMmaTpuBasiach
BO3MOXXHOCTb 3aKJlIlo4eHUs npeasapuTesibHbiX Aorosop. OgHaKo 3aK/4yeHne Takux
A0roBOPOB A0MNYCKanNoChb, MOCKOJIbKY 3TO HE MPOTMBOPEYNIIO OCHOBHbLIM HavasnaM 1
obLemy cMbicnly 3akoHoAaTeNIbCcTBa Poccmnun. B HacTosee BpeMs 3ak/oyeHue
rnpenBapuTesibHbIX LOrOBOPOB persjamMmeHTupyeTca cT. 429 K. B cooTBeTCTBUN C
yKa3aHHOW CcTaTben no npegBapuTebHOMY A0roBOPY CTOPOHbI 06A3YI0TCA 3aKI04YNTh B
byoyuiem oorosop o nepegaye MMyLLecTBa, BbIMOJHEHUN PabOT UM OKa3aHUK YCAyr Ha
yCJ/I0BUAX, NPefyCMOTPEHHbIX B rMpeaBapuTesbHOM gorosope. lNpensaputenbHbIN
[0roBOp 3akj4vaeTcsa B popMe, yCTaHOBJIEHHOM OJ19 OCHOBHOIO A0roBopa, a ecnu
dopmMa AoroBopa He ycTaHoBJ/IeHa, TO B NUCbMeHHOW hopMe. HecobntoageHne npasuia o
hopMe nNpenBapuUTesIbHOrO JOroBOpa BJieYeT ero HUYTOXHOCTb[4].

BparnHckmnm M.U. B TONKOBaHUN JAHHOIMO MHCTUTYTa MU3naraeT, 4To «opMa
npenBapuTenbLHOro OroBopa AOJ/KHa COOTBETCTBOBaTb TpeboBaHMAM, NpeabsaBAsSEMbIM
K OCHOBHOMY gorosopy. Ecin xxe Takme TpeboBaHMA 3aKOHaMU UM MHBIMW NMPABOBbLIMU
AaKTaMUN He YCTaHOBJIEHbI, NpeABapuTesibHbIA 4OMOBOP MOLNEXUT 3aKJIIOYEHMNIO B
NpPOCTOnN NMcbMeHHOW hopMme. OCHOBHOW O0roBOP A0JIKEH ObITb 3aK/II04EH Ha YC/I0BUSX,
npeayCcMoOTPEHHbIX NpeaBapuUTeslbHbIM 4OrOBOPOM.

MpenBapuTENbHbLIN LOFOBOP AOJIKEH COAEp>KaTb YCJI0BUSA, MO3BONAIOLLMNE YCTAaHOBUTDb
npeaMeT, a TakXe Apyrmne cywecTBeHHble YC/10BUS AOorosopa. Tak, CTOPOHbI MOFYT



3aKJII04MTb AOrOBOP, MO KOTOPOMY COBCTBEHHUK XKWUJI0r0o AoMa 0053yeTcs ero npoaaTh
nokynaTesito, a NoKyrnaTeNb KYNUTb €ro B HayaJsle JIeTHero cesoHa. B yka3aHHOM
npeanBapuTesibHOM Aorosope 06s13aTeslbHO A0J/IXXHbI COAEPXXATbCS YC/I0BUS,
No3BONAKOLLME ONMpPeaesnTb TOT XKUJI0N AOM, KOTOpbIN B byayuiem byageT npodaH, a
TAK)Xe ero NpoAa>Hy LEeHY 1 nepevyeHb 1L, COXPaHSAOLWMX B COOTBETCTBUM C 3aKOHOM
NMpPaBo MOJ/Ib30BAHUS 3TUM XWUJbIM JOMOM. B NPOTMBHOM CJlyvae AaHHbIN
npenBapuTesibHbIA 40roBop ByaeT cHNTAaTbCA HE3AKJIIOYEHHbIM.

B npeaBapuTesibHOM AOrOBOPE YKa3blBAETCHA CPOK, B KOTOPLIN CTOPOHbLI 00653yt0TCA
3aKJ1II04YNTb OCHOBHOW Aorosop. Ecnn Takonm Cpok B npenBapuTesisbHOM 0OroBope He
onpeneneH, OCHOBHOM JOrOBOP MOAJIEXUT 3aKJIIOYEHUIO B Te4eHMe roga ¢ MOMeHTa
3aKJIl0YEeHNS NpeaBapuTenbHOro gorosopa. ECnv B ykasaHHbIE BbllLe CPOKU OCHOBHOM
[OroBop He ByaeT 3aKJIlo4YeH N HU OfHa U3 CTOPOH He caenaeT ApYyron CTOpoHe
npeasoXXeHne 3akIi4YnUTb Takon Aorosop (ogepTa), NnpenBapuUTeNbHbIN 4OFOBOP
npekpallaeT CBOe AeNcCTBue.

Tak)Xe NMHTepeceH BONPOC O BKJIIOYEHNN B OCHOBHOW AOFOBOpP YCJIOBUIA, He
npenyCcMoTPeHHbIX NpeaBapuTesibHbIM A0roBopoM. OH pellaeTcs apbuTparkHbIM CyA0oM C
Y4E€TOM KOHKPETHbIX 06CTOATENLCTB Aena.

B npakTuke apbuTpakHbIX Cy[40B BO3HUK BOMPOC, BpaBe N apbuTpakHbI cyq
NMOHY>XAaTb CTOPOHY BKJIIOYMTb B OCHOBHOW AOr0OBOP YCJIOBUS O LIEHE, ec/in Takoe
ycnoBue He 6bl10 NpeayCcMOTPEHO B NpeaBapuTeibHOM O0roBope.

CornacHo nyHKTy 1 ctatbun 429 'K PO no npenBapuTesibHOMY 00MOBOPY CTOPOHbI
06sa3ytoTCa B byayuemM 3ak04NTb L4OMOBOP Ha YyCNOBUAX, NPefyCMOTPEHHbIX
npeaBapuTesibHbIM OOroBOPOM (0 4eM BbINO y)Ke CKa3aHOo Bbille).

Ecnn B npeaBapuTenbHOM LOrOBOPE yC/I0OBME O LieHe He Bbl10 CKa3aHo, TO 3TO He
O3HA4aeT, 4YTO CTOPOHbI He onpenennancb B LaHHOM Bonpoce. B cooTBeTCTBUNU CO
cTaTben 424 'K PO ncnonHeHne gorosopa ornsia4mBaeTcd no ueHe, ycTaHOBJ/IEHHOWN
corsaweHmnem CTOpoH. lNMpu OTCYyTCTBMM B BO3ME34HOM LOroBope YCJI0OBUS O LeHe U
HEBO3MOXXHOCTIN ee onpefesieHns ncxonsa n3 ycsosminm orosopa UCrosiHeEHWE Aoroesopa
OO0J/KHO BbITb OMJ1Ia4eHOo Mo LeHe, KoTopas Npu CpaBHUMbIX 06CToATENbLCTBAX 0ObIYHO
B3MIMaeTCs 3a aHaJIoOrMYyHblie ToBapbl, paboTbl N ycnyru.

OTciona cnenyeT, 4To TpeboBaHME O BKIIOYEHUN B OCHOBHOW AOrOBOpP YCJ/IOBUSA O TOM,
4YTO LLeHa onpenensieTcs B nopsake, npeaycMoTpeHHOM cTaTben 424 TK PO, 0os»KHO
ObITb yA0OB/eTBOPEHO apbuTpa>kHbIM Cya0M[5].



B Tom cnyyae, Korga B npeaBapuTesibHOM A0Or0BOpe YKa3aHo, YTo yCJIoBME O LueHe byneT
onpeneneHo CTOpoHaMu B OCHOBHOM [OFOBOpPE, Takas 3anucb AOJHKHA pacleHnBaTbCs
apbMTpa>KHbIM Cy4OM KaK AOCTUXEHNE COracusi CTOPOH O BKJIIOYEHUM B JOrOBOP
JIAHHOI 0 YCJIOBMS U Pa3HOrJlacus Nno yCTaHOBIEHMNIO KOHKPETHOW LieHbl TakXKe noaiexaT
PaCcCMOTPEHNIO apOMTPAXKHBLIM CyIOM.

Ecnm ogHa 13 cnopsAwmx CTOPOH Npu OTCYTCTBUN B NpeaBapuTesibHOM A0OroBope
yC/I0BMSA O LLeHe HacTanBaeT Ha BKJILOYEHMN B OCHOBHOW AOroBop ycsoBusa 06
onpeneneHnn LeHsl B NHOM nopsake, 4em rnpenycMoTpeHo ctatben 424 TK PO, nnn
TpebyeT yKa3aHUs B HEM KOHKPETHOW LeHbI, a Apyrasa CTOpoHa BO3paXkaeT NpoTuB
3TOro, To apbuTpaKHbIN Cy He BNpaBe paccMaTpmMBaTb TakowW Crnop.

B cny4anx, Korga cTOpoHa, 3aKJIl04YMBLLAsA NpeaBapuTesibHbIA 0roBOp, B Npeaenax
CPOKa ero AencTBUsA YKJIOHAETCSA OT 3aKJIlDYEHNA OCHOBHOIO AOroBOpa, MPUMEHSTCS
npasuna, NpeaycMoTPEHHbIe A5 3aK/o4YeHns 06s13aTeIbHbIX 4OrOBOPOB.

MNpenBapuTesbHbIN JOrOBOP HEOOXOANUMO OTAMYaTb OT COrflalleHNn 0 HaMepeHusx,
NMeLWMX MeCTO Ha NpakTuke. B ykKasaHHbIX COrsialleHnsX 0 HaMepeHnax NnLlb
dukcmpyeTca KenaHme CTOPOH BCTYNUTb B ByayuieM B JOrOBOPHbIE OTHOLUEHUS.
OfHakKo caMo corslalleHne o HaMepeHnsax He nopoXXagaeT Kaknx-nmbo npas n
0653aHHOCTEN Y CTOPOH, €C/IM B HEM He YCTaHOBJIEHO NHoe. [103TOMYy 0TKa3 O4HOro 13
Y4aCTHUKOB COrJalleHnsa 0 HaMepeHUsaX 3aKI4YNTb NMPenyCMOTPEHHbLIN TakKuUM
cornaweHvneM AoroBop He BAeYeT A1 Hero Kakux-anbo npaBoBbIX MOCNEeACTBUN U
MOXXeT TOJIbKO NOBJINATb Ha ero AeJsIoBY0 penyTauuio.

3.2. loroBopsbl B NOJZIb3y UX YY4AaCTHUKOB U O,0roBOpbLI B
noJib3y TPpeTbUx JuL,

[aHHble 0OroBOpPbLlI Pa3IM4aOTCA B 3aBUCUMOCTU OT TOr0, KTO MOXKeT Tpe6OBaTb
NCnoJiIHeHWA Aorosopa. Kak npaBwnsio, 4OrOBOPbLI 3aKJ/1K04YaloTCA B MNOJIb3Y UX Y4aCTHUKOB,
n npaso Tpe6OBaTb NCMNOJTHEHNA TaKNX OO0ro0BOPOB NMPUHAONIEXXNT TOJIbKO UX
y4YaCcTHMKaM. BMecTe Cc TeM BCTpeYalTCs 1 AOroBOPbI B NOJ1b3Y JINL, KOTOPbIE He
NMPUHNMaNN y4aCTunda B NX 3aKJIIOYEHUWN, T. €. OOrOBOPbLI B NOJIb3Y TPETbUX NNL[6].

B cooTBeTcTBMU CcO CT. 430 K 4OroBOpPOM B MOJb3y TPETbLErO JiNLLA NPU3HaeTCA
JIOrOBOP, B KOTOPOM CTOPOHbI YCTAHOBUIN, YTO AO0/IXKHMK 065i3aH NpoM3BeCcTH
NCMNOJIHEHME HE KpeauTopy, a YKa3aHHOMY MW He YKa3aHHOMY B OrOBOpE TpeTbeMy
Ly, MerLemMy npaso TpeboBaTb OT AOJIKHUKA UCMOJIHEHNA 0653aTeNbCTBa B CBOIO



nosb3y. Tak, ecnn apeHaaTop 3aK/04nI JOroBOP CTPAXOBAHWS apeHa0BaHHOI 0O
MMYLLIECTBaA B NMOJib3y ero cobcTBeHHMKa (apeHaonaTens), To npaBo TpeboBaHMs
BbIMJ1aTbl CTPAXOBOr0 BO3MELLEHWS NPU HACTYNAEHUN CTPAXOBOro Ciyyas NpuHagnexxuT
apeHaoaaTesto, B N0Jib3y KOTOPOro U 3aKJ/Il04eH AOroBOpP CTPaxoBaHUs. N TONbKO B TOM
cny4vae, Korga TpeTbe JIMLO0 0TKa3asioCb OT NpaBa, NPeaoCTaB/IEHHOro eMy Mo A0roBopy,
KpeauTop MOXKeT BOCMO0JIb30BaTbCA 3TUM MPaBOM, eCJIM 3TO He MPOTUBOPEYNT 3aKOHY,
WHbIM NPABOBbLIM akTaM U gorosopy. Tak, B NpMBeAeHHOM NpuMepe apeHaaTop,
3aKJIIOYMBLUNIA OrOBOP CTPAaxoBaHMS B MOJb3y apeHaonaTens, ToOJIbKO B TOM C/ly4yae
BnpaBe TpeboBaTb BbiMaTbl EMY CTPAXOBOro BO3MELLEHUS, KOraa rnocsiegHnin oTKasancs
OT NpaBa Ha ero noJjiy4yeHne. BmecTte c TeM B caMOM [0roBope MoryT 6biTb
npeaycMoTpeHbl UHbIe MOCNIeACTBUS OTKa3a TPETbero sinua oT NpUHaasiexallero eMmy
npaBa TpeboBaHus. Hanpumep, B NpuBeeHHOM Bbillie NMPpUMepe B 0roBope
CTpaxoBaHUsA MOXET ObITb MPeayCcMOTPEHO, YTO B C/ly4ae OTKa3a apeHaonaTens ot
NnoJlyYeHns CTPaxoBOro BO3MELLEHNs nocsieiHee apeHaaTopy He BbinaaymBaeTcs. VHble
nocnencTBmnsa MoryT ObITb MPeayCcMOTpPEHbI U 3aKOHOM. HanpuMep, B COOTBETCTBUN C
NEeNCTBYOWNM 3aKOHO4ATE/IbCTBOM MO AOrOBOPY JIMYHOIO CTPaxoBaHUA Ha Cay4val
CMEepTW B NOJIb3y TPETbLEro nLa, NP HAaCTYMJIeHUM CTPaxoBOro cjiyvyas — CMepTH
3aCTPaxXOBAHHOIO rpa)kgaHnHa — nocsegHuin, pasyMeeTcs, He MoXXeT TpeboBaTb
BbIMJ1aTbl CTPAXOBOIr0 BO3MELLEHNS AaXkKe B TOM CJlyvae, ec/m TPeTbe JIMLO0 0TKa3asocCb
OT 3TOro npasa.

Ecnn nHoe He NnpeayCMOTPEHO 3aKOHOM, MHBbIMU MPaBOBbIMW aKTaMu UM OOrOBOPOM, C
MOMEHTa Bblpa>XeHUs TPETbUM JINL,OM AO0JIKHUKY HaMepeHNs BOCMOJ/Ib30BaTbCA CBOUM
MpaBoOM MO OOroBOPY CTOPOHbLI HE MOTYT pPacToOpraTbh WK U3MEHATb 3aK/IIOYEHHbLIN MU
norosop 6e3 cornacma TpeTbero nnua (nN. 2 cT. 430 MK).

YKa3aHHOe NpaBuo BBEAEHO B LIENAX 3alUTbl NHTEPECOB TPETLEr0 LA, KOTOPOE B
CBOEWN X035NCTBEHHOWN OEeATEeNIbHOCTN MOXET PaCcCYMTbiBaTb Ha MCMNOJIb30BaHME TOrO
npaBa, KOTOPOE OHO MOSYYMI0 MO A0r0OBOPY, 3aKJIIOYEHHOMY B €ro nosb3y. MoCcKonbKy
N3MEHEHME NN PaCcTOP)XEHME OOroBopa, 3aKJIIDYEHHOro B NOJIb3Yy TPEThEro nuLa,
MO>XeT NOCTaBUTb B 3aTPYAHUTESIbHOE MOJIOXKEHNE TPEeTbe JINLO0, PELLUUBLLEE
BOCMOJIb30BaTbCs NpeaoCTaB/IEHHbIM eMY MPaBOM, AeNCTBYlOLEe 3aKOHOA4ATENbCTBO
nepekpbiBaeT BO3MOXHOCTb NPeKPALLEHNSA NN U3MEHEHUS COOEepP)XXaHWUS 3TOro npasa
nocJsie Toro, Kak TpeTbe INL0 BbIPa3nJI0 AO/IKHUKY CBOE HaMepeHMe BOCMN0J/1b30BaTbCS
3TUM NpPaBOM.

YKa3aHHOe npaBu/io NpUMeHAeTCH, eCcsiv HOe NMPaBuJio He NpefyCMOTPEHO 3aKOHOM,
WHbIMW NMPaBOBbIMU aKTaMWN UM OOroBOPOM. Tak, B COOTBETCTBUK €O CT. 59—61 YcTaBa
XXesie3HbIX oPOor AOroBop NepeBo3Kn, 3ak/llo4aeMbil Mexxay rpy3ootnpasuTtenemM 1



>KeJIe3HOM AOPOron B NMosb3y rpy3onosydyaTtens, MoXKeT bbiTb nsmeHeH 6e3 cornacus
rpysonony4vaTtesia fa>ke B TOM cjly4ae, eCcnn rpy3sonosiydyaTenb Bblpasnu XxesaHue
BOCMOJ1b30BaTbCs MPaBoOM, BO3HUKLLUMM Yy HEr0 NO JOrOBOPY NMepeBO3KMU.

[Oo/KHUK B AOroBope, 3aK/II04EHHOM B MOJIb3y TPETbero avua, Bripase BblABUraTb
NnpoTuB TpeboBaHUA TPETbero Jnua BO3parKeHns, KoTopble OH MOr Obl BbIABUHYTb
npoTme kpeauTopa (n. 3 cT. 430 IK). Tak, ecnu rpysononydaTtenb npegbsasaseT K
nepeBo34uky TpeboBaHMe 0 HeHaAJsieXalleM KavyecTBe A0CTaBJIeHHOro rpysa,
nocienHnn Brnpase CCbiJIaTbCA Ha TO, YTO KA4YeCTBO rpy3a yXyALWwmniocCb No BuHe
paboOTHNKOB rpy300TNpaBnTesNs, OCYLLEeCTBAABLUNX €ro NOorpys3Ky.

OT [OroBOPOB B MOJIb3y TPETLErO NNLA CeayeT OT/IMYaTb AOroBOpPbl 06 NCNOSTHEHUN
TpeTbeMy nuuy. lMocnegHne He NPeaoCTaBASAOT TPETbEMY JINLY HUKAKUX CYOBEKTUBHbIX
npas. Mo3ToMy TpeboBaTb NCMNOSIHEHNA TAaKMX AOrTOBOPOB TPETHLE JINLLO HC MOXKET.
Hanpumep, npun 3akio4eHnn Mexxay rpa>xaaHMHoOM n MarasmHOM OOroBopa Kynsu-
NpoAaXkn Nofapka C Bpy4YeHMeM ero MMeHNHHNKY NocaeaHnn He Brnpase TpeboBaTb
MCMNOJIHEHMS AaHHOro goroesopal7l.

3.3. B3aMMHble ¥ OQHOCTOPOHHUE AO0roBOPbLI

B 3aBUCMMOCTM OT XapaKTepa pacnpeneneHuns npas n obazaHHoOCTEN Mexay
y4YaCTHMKaMu BCe LOroBOpbl AeNATCA Ha B3aUMHble N 04HOCTOPOHHUE. OOHOCTOPOHHMUN
00roBop NOpoXxpaeT y 04HOW CTOPOHbI TOJIbKO MpaBa, a Y ApYyron — TOJIbKO
o6sa3aHHOCTN. [T0O3TOMY «TOJIbKO OfiHA N3 CTOPOH 0Bs3aHa COBEPLWNTL OonpenesieHHble
OEeNCTBMA B MOJb3Yy APYron, a NociefHAs NMeeT K HEeN NnLb nNpaBo TpeboBaHUA».

Bo B3aMMHbIX AOroBOpax Kaxkaas CTOpoHa npuobpeTaeT npaBa 1 0693aHHOCTY Mo
OTHOLLEHWIO K AIPYron cTopoHe. Mo TakoMy A0roBopy «Ka)kaasi CTOPOHa cYMTaeTcs
NOJKHMKOM B TOM, 4TO 0b6si3aHa caenaThb B MOMb3y APYro CTOPOHbLI, 1 0AHOBPEMEHHO
KpPeOuTopoM B OTHOLLUEHUWN TOro, YTO MMEEeT NpaBo TpeboBaTb».

BONbLIMHCTBO AOrOBOPOB HOCUT B3aMMHbIN XapakTep. Tak, Mo A0roBOpY Kymnau-rnpoaaku
npoaasel npuobpeTtaeT npaBo TpeboBaTb OT MOKyNnaTens ynnaaTbl AeHEr 3a NPoAaHHYIO
Bellb U 0OAHOBPEMEHHO 00513aH NepeaaTb 3Ty Bellb NMokynaTento. NokynaTenb, B CBOO
o4yepenb, npuobpeTaeT npaBo TpeboBaTb Nepenadn emMmy NPoaaHHON Bewn u
oOHoBpeMeHHO 065a3aH 3an1aTUTb NpoAaBLy NOKYMNHYO LeHYy. BmecTe ¢ Tem
BCTpPeYaloTCs U OAHOCTOPOHHME OOroBOpbl. Hanpnmep, 0 AHOCTOPOHHUM SABNSETCS
[OroBOp 3aMMa, MOoCKOJIbKY 3aMMO4aBeL, HaaensieTcsa no 3ToMy A0roBOpPYy NMpaBoM



TpeboBaTb BO3BpaTa A0JIFa U HE HeCceT Kaknx-nnbo obsasaHHOCTEN Nnepen 3aeMLNKOM.
NocnegHun, HaobopoT, He NpuobpeTaeT HUKAKNX NPaB MO AOFOBOPY U HECET TOJIbKO
06583aHHOCTb MO BO3BpaTy A4ONra.

OQHOCTOPOHHME A0roBOPbl HEO6XOAMMO OTAINYATL OT OAHOCTOPOHHUX CAENOK.
MocnegHue He OTHOCSTCS K AOFrOBOPaM, Tak Kak A1 UX COBEpLUEeHUs He TpebyeTcsa
cornaweHns CTOPOH, a NOCTAaTOYHO BOJIEN3bABNEHUSA OJIHOM CTOPOHBI.

3.4. Boame3pHble n Oe3Bo3Me3aHbIe J0roBopbl

[laHHbIe BUAbl 4OrOBOPOB Pa3/MyatloTCsa B 3aBUCMMOCTW OT ONMOCPEAYyEMOro 4OroBOPOM
XapaKTepa nepemMeLlleHns MmaTepuanbHbix 61ar. BoamesaHbIM NpU3HaeTCs A4OroBop, No
KOTOPOMY MMYLLIECTBEHHOE NpeaoCTaB/IeHNE OlHOW CTOPOHbI 06yC/IOBNMBAET BCTPEYHOE
NMYLLECTBEHHOE NpeaoCcTaB/ieHNe OT APYron CTOPOHbI. ECn «oaHa CTOPOHa A0JIKHA
NoONYyYMTb MaaTy UIN NHOE BCTPEYHOE BO3ME3HOe NpeaocTaBieHne 3a UCMNOJIHEHME
cBounx obszaHHOCTEN>.

B 6e3B03Me34HOM JOroBOpe MMYLLEeCTBEHHOE NpefocTaBiieHne NMPon3BOANTCA TOJSIbKO
0OHOI CTOpOHOM 6e3 NoNy4YeHUs BCTPEYHOro MMYLLECTBEHHOIO NPeaoCcTaB/ieHNs OT
OPYron CTOPOHbI.

KabankunH A. cHUTaeT, YTO B YCJIOBUSIX NMepexosa K pbiHKY 60MbLINHCTBO AOrOBOPOB
ABNISIETCS BO3ME3AHbIMU. Tak, OroBOP KYMaM-Npoaa>kn — 3TO BO3Me34HblA 40roBop,
KOTOpPbINA, B NpuHLUKMNe, 6e3B03Me34HbIM ObITb HE MOXKET[8].

Horosop gapeHuns, HaobopoT, Mo CBOEN pUANYECKON Npmpoae — 6e3Bo3mMe3aHbIN
OOroBop, KOTOPbLIN, B NpUHLKMNE, HE MOXET ObITb BO3ME34HbIM. HEKOTOpPbIE XKe A0r0BOpbLI
MOryT ObITb Kak BO3Me34HbIMU, TakK U be3Bo3mMe3aHbLIMN. Hanpumep, 4OroBOp NopyyYeHus
MOXXeT ObITb 1 BO3ME34HbIM, €C/I1 MOBEPEHHbIN NOJSly4YaeT BO3HarpakaeHue 3a
OKa3aHHble ycnyrun, n 6e3sBo3me3gHbIM, €C/IN TaKOro BO3HArpa>kaeHuns He
BbiNnJslauynBaeTcs (cT. 972 IK).

Mo3ToMy B 3aKOHe onpeneneHo, YTo «40roBop npeanosaraeTcs BO3Me3HbIM, eCc/in U3
3aKOHa, NHbIX NPaBOBbIX aKTOB, a TaKXXe CYLEeCcTBa WK CoAep>XaHuns orosopa He
cnegyeT NHoe».

BONbLWKMHCTBO AOrOBOPOB HOCAT BO3ME3AHbIN XapaKTep, YTO COOTBETCTBYET npmpoae
06LeCcTBEHHbIX OTHOLUEHWUI, PEryNPYEMbIX FpaKaAaHCKUM npaBoM. Mo 3Ton xe
npuynHe n. 3 CcT. 423 K ycTaHaBNMBaET, 4TO AOroBOpP rnpeanosiaraeTcs BO3Me34HbIM,



eCJIn U3 3aKOHa, NHbIX MPaBOBbIX aKTOB, CcoAep>XaHNA Nan CcywectBa A0OroBopa He
BblITEKAET NHOE.

3.5. CBoboaHbIe n o0A3aTeNbHbIe J,0roBOPbLI

10 OCHOBAHMSAM 3aKJIOYEHNS BCE AOrOBOPbLI AenaTcs Ha cBoboaHble n obs3aTenbHble.
CBoboaHbIE — 3TO TakMe O0roBOpPbIl, 3aK/l0YEHNE KOTOPbLIX BCELEeNO 3aBUCUT OT
YCMOTPEHUSA CTOPOH. 3ako4eHune xe obs3aTesibHbIX 40rOBOPOB, Kak 3TO cneayeT u3
CaMOro nx Ha3BaHus, ABnAeTCca obs3aTeNnbHbIM A1 0AHON Uan 0benx CTOPOH.
BONbLWNHCTBO AOroOBOPOB HOCUT CBOOOAHLIN XapakTep. OHM 3aK/0YaAOTCA MO XXEeNaHUIo
o6enx CToOpoH, 4TO BMNOJIHE COOTBETCTBYET NOTPEBHOCTAM pa3BUTUA PbIHOYHON
3KOHOMUKMN. OQHAKO B YCNIOBUAX IKOHOMUNYECKM Pa3BMTOro obuiecTBa BCTpeYatoTCa u
obsa3aTenbHble AoroBopbl. O6A3aHHOCTb 3aKJI0YEHNS AOFOBOPA MOXXET BblITEKAaTb M3
CaMOro HoOpMaTMBHOIrO akTa. Hanpumep, B cCny NPSAMOro ykasaHusa 3akKoHa B clydasx
CO3[aHNA IOPNONYECKOro NNLa 3ak/tyeHne goroeopa 6aHKOBCKOro cyeTa CTaHOBUTCS
ob6s3aTenbHbIM Kak 18 6aHKOBCKOIro y4YpexxaeHus, Tak U Anas8 Co34aHHOro
topnagmnyeckoro anua (N. 2 ct. 846 NK). Opuandeckas o643aHHOCTb 3aKJIKOYUTb A4OrOBOP
MO>XeT BbITE€KaTb M N3 aAMUHUCTPATUBHOIO akTa. Tak, BblAa4a MecTHON
agMUHNCTpPauMen opaepa Ha »xunnoe nomeuieHme obasbiBaeT XUINLLHO-
3KCMJlyaTauMOHHY OpraHn3aLnio 3akK1I04YUTb OrOBOP COLMANIbHOMO XUANLWHOIoO Hanma
C TeM rpa>gaHMHOM, KOTOPOMY BblflaH OpPraH.

Cpean obsazaTenbHbIX OroBopoB ocoboe 3HavyeHne nMmetoT nybanyHble oroBopsl.
Bnepsblie B HalweM 3akKoHoAaTesbCcTBE NyOAMYHbIN AorosBop Obi NpenycMoTpeH CT. 426
K. B COOTBETCTBUN C YKa3aHHOW CTaTben Ny6NYHbIN OOrOBOP XapaKTepm3lyeTcs
cnenyrwmmm NnpusHakamu:

1) O6sa3aTeNbHbIM Y4aCTHUKOM NMy6AMYHOro AOroBopa ABNASAETCH KOMMepYecKas
opraHmsaums.

2) YKa3aHHaa KOMMep4eckKas opraHm3aumnsa OosKHa OCYLEeCTBASATb AeATeNbHOCTb Mo
npoAa)ke ToOBapoOB, BbINOJIHEHMIO PAabOT NAK OKa3aHMIO YCayr.

3) JaHHasa 0eAaTeNbHOCTb AOJ/IKHA OCYLLEeCTBAATLCA KOMMep4YeCKon opraHusaumnen B
OTHOLUEHUNN Ka)K[0ro, KTO K Hel 0bpaTnTca (pO3HUYHAa TOProBas, nepeBo3Ka
TpaHcnopTom obuiero Nosb3oBaHUA, YCYr CBA3M, SIHEProcHabxeHns, MeANLMHCKOE,
FOCTUHUYHOE 0OCNy>XUBaHMe N T. n.).



4) NMpeamMmeToMm OOroBopa AO0/KHO ObiTb OCYLLLECTB/IEHME KOMMEPYECKON OpraHu3aumnen
neaTesibHOCTU, YKasaHHOM B M. 2 1 3.

Mpwn oTCYTCTBUN XOTA Bbl OAHON0 U3 YKa3aHHbIX MPU3HAKOB AOrOBOP HE ABNSAETCA
ny6anyHbIM N paccMaTpmBaeTcsa Kak cBoboaHbIN JoroBop. Tak, ecnm npeanpuatTme
PO3HUYHOW TOProBAM 3aKJO4aeT C rpaXKgaHUHOM LOroBOP KynJuv- Npoaaku
KaHLEeNAapCKUX TOBApOB, KOTOPbIMU TOPryeT 3To NpeanpuaTtue, To AaHHbIW AOroBOp
apnaeTca nybanyHbiM. ECnn xxe npegnpusaTne po3HMYHON TOProBan 3aK/04YaeT OOroBop
C Apyrnm npeanpuaTmem o npodake nocnegHemy U3INWHEro Toprosoro obopyanoBaHus,
TO 3TO - cBOGOAHbLIN [OrOBOP, MOCKOJIbKY €ro NnpeaMeToM He ABNAEeTCH AesATesIbHOCTb
KOMMepPYeCKOoM opraHm3aunm no npoga>ke ToBapos, OCyLlecTBAgeMas B OTHOLEHUN
Ka)kOoro, KTo K Hen obpaTuTca[9l.

[MpakTn4yeckoe 3Ha4YeHne BbloeneHns I'Iy6)'IVI‘-IHbIX A4OroBopoB COCTONT B TOM, HTO K
I'Iy6J'IVI‘-IHbIM OOroBopam nNpMMeHAKTCA Mpaswnsa, OTJINYHbIE OT obwinx HOPM OOroBOpPHOro
npasa. K 4ncny Takux cneumasnbHbIX NpaBu, NPUMEHAEMbIX K I'Iy6J'II/I'-IHbIM OOoroBopam,
OTHOCATCA cneayrwmne:

1) KomMep4ecKkasa opraHusaumsa He BNpaBe 0TKa3aTbCA OT 3aK/o4eHns nybamyHoro
[OroBopa Npu HaJIM4Mmn BO3IMOXXHOCTU NMPenoCcTaBUTb MOoTpebunTento CooTBETCTBYOLME
TOBapbl, YC/YrK, BbINOJIHUTL AJ19 HEFO COOTBETCTBYOLWMNE paboThl.

2) Mpn Heo6OCHOBAHHOM YKJIOHEHUN KOMMEPYECKOWN OpraHmn3aumm oT 3aKo4YeHns
ny6nM4YHOro AoroBopa Apyras CTopoHa Bnpase no cyny TpeboBaTb 3aKJOYEHUSA C HEN
3TOro AOroBOpa B COOTBETCTBUU C MOJIOXKEHUSMUN, MPUMEHSAEMbIMU NPU 3aKHOHEHUN
[orosopa B 06s3aTesIbHOM MopsakKe.

3) KomMepyeckas opraHmM3aumns He BNpaBe OKa3biBaTb NpeanovYTeHne ogHOMY nLy
nepeg ApPYrnM B OTHOLLUEHMWW 3aKo4eHMsA Ny6anYHOro 4orosopa, KpoMe ciy4vyaes, Korga
3aKOHOM WJIN MHBIMW NPABOBbLIMW aKTaMu AOMYyCKaeTCsa NpefoCcTaB/ieHne NbroT ANns
OTAesbHbIX KaTeropun notpebuTtenen. Tak, aBTOTPaAHCMOPTHOE NpeanpuaTue,
oCyLLecTBsOLLEE MEPEBO3KY NMNAaCCa’XMPOB, HE BNpaBe 0TKa3aTb B NepeBO3Ke 04HOMY U3
Nacca>KMpoB TOJIbKO MO TOW NpUYnHE, 4TO PaboTHUK 3TOro aBTOTPAHCMNOPTHOIO
npennpuatTus obewan cBOeMy 3HaKOMOMY OCTaBUTb AJ19 HEro MecTo B aBTobyce.
OLHaKO Takoe npearnoYTeHne AoMnyCcKaeTcs, eCcav 3To NpeayCMOTPEHO 3aKOHOM WU
WHbIM NPABOBbLIM aKTOM.

4) LleHa ToBapoB, paboT 1 ycnyr, a TakXXe UHble ycnoBus NybanyHoro gorosopa
yCTaHaB/INBAIOTCA OAMHAKOBLIMUY A1 BCEX NOTpebuTenen, 3a UCKIIOYEHNEM CIyYaEeB,
KOrJa 3aKOHOM U MHbLIMU MPaBOBbLIMU aKTaMu AOMNYCKAETCS NPefoCcTaB/IeHNe NbroT A



OTAesNIbHbIX KaTeropun notpebutenen. Tak, sHeprocHab>xatowas opraHm3auns He
MOXXET OTNYCKaTb 3/IEKTPOIHEPIr N0 OAHNM NoTpebuTensam no ogHON LeHe, a Apyrum —
no Apyron. ICkn4eHmne cocTaBnsaoT Te noTpebuTtenn, KOTOPbIM NbFOThI MO onaaTe
3/IEKTPO3HEPIrnnM YCTAaHOBJIEHbI 3aKOHOM WJIN UHBLIM MPABOBbLIM aKTOM.

5) B cnyyvasax, npegycMoOTpPeHHbIX 3aKOHOM, NMpaBuTensCcTBO Poccumnckonm depgepaynm
MOXXEeT u3aaBaTb NpaBuia, obsa3aTenbHble A9 CTOPOH MNPU 3aKJIIOYEHUN U UCMOJIHEHUN
Ny6/IMYHbIX AOrOBOPOB (TUMNOBbLIE AOrOBOPbLI, MOJIOXKEHUSA U T. MM.).

6) YcnoBusa nybanM4HOro gorosopa, He COoTBeTCTBYyOWMe TpeboBaHuaM n. 4 nan 5,
HUYTOXKHbI.

C NCKOM O MOHY>XOEHUN 3aKN04YUTb NYBAMYHbBIN AOroBOp BNpase obpaTUTbLCA TOIbKO
KOHTPareHT KOMMep4YeCcKomn opraHmsauynm, oba3aHHON ero 3aK/4YnTb.

3.6. B3anMocorsnacosaHHble AOroBOpPbl U O0roBOPbLI
npucoeavuHeHusn

Takne 0oroBopbl pasinyaloTCa B 3aBUCUMOCTU OT cnocoba nx saknyeHus. Mpu
3aKJ1l04eHNN B3aMMOCOrrjlaCcoOBaHHbIX LOMOBOPOB NUX YCJ/I0OBUSA YCTAaHaB/IMBAOTCA BCEMU
CTOpOHaMu, y4acCcTBYylOLWNMN B gorosope. [Npu 3aKkto4eHnn XXe 40roBopoB
npucoegnHeHus nx ycsioBusa yCTaHaBIMBAOTCA TOJ/IbKO O4HOW U3 CTOPOH. [lpyras
CTOPOHa NMLWeHa BO3MOXHOCTWN JOMNOJIHATb UM U3MEHATb UX N MOXXET 3aKJ/I04YNUTb Takomn
[0roBOp TOJIbKO COMTACUBLUNCE C 3TUMU YCNOBUSAMN (NPUCOEANHUBLLUUCH K 3TUM
ycnosuaMm). B cooteeTctBum ¢ n. 1 ¢T. 428 N'K LOroBopoM nNpucoeavHeHNs rnpu3HaeTcs
[0roBop, YC/I0BUSA KOTOPOro onpeaenieHbl 04HOMN N3 CTOPOH B (hopMyisipax Uan NHbIX
CTaHOapTHbIX hopMax N MOraun BbITb NPUHATBI APYrOM CTOPOHON He NHa4vye Kak nyTem
npucoegnHeHus K npenioXKeHHoMy Jorosopy B uenom. NMpnmepom JOrosopos
npucoeguHeHns MOryT CIY>XUTb 40rOBOPbI MepeBO3KMW, 3aK/l0HaeMble XKeJlie3HOM
[0pOron C KJMeHTamMu, 0OroBopbl NpokaTa, 4oroBopbl ObITOBOro nogpsna v T.4.

B pa>kAaHCKOM KOAEKCe «He YCTaHOBJIEHbI CayYan N NOPSAOK pa3paboTkn hopmMynapos
N CTaHOAPTHbLIX ()OPM AOrOBOPOB, HE NPefyCMOTPEHbl TakXXe Kakme-nmbo TpeboBaHmA K
opraHusaumsam, paspabaTbiBaoLWLMM OOFOBOPbLI MPUCOEANHEHUSA»[10].

MOCKONBKY YCNIOBUSA AOrOBOpa NPUCOeANHEHNS ONPenensatoTCA TONIbKO O4HON 13
JIOrOBapMBALLINXCS CTOPOH, HEOBXOAMMO KaK-TO 3alUMNLLATb MHTEPECH! APYroi CTOPOHbI,
He NPUHUMaloLEN y4acTne B onpeaeneHnn ycaoBuii goroeopa. B atux uensx n. 2 cT.



428 'K npenocTaBaseT NpucoeguHNBLLENCS CTOPOHE NpaBo noTpeboBaTb pacToOp)XXeHUs
NON N3MEHEHMA LoroBopa, ec/iv A0roBop NpuUcoeauHeHUsa XO0TS U He MpoTUBOpeYnT
3aKOHY N MHbIM NPaBOBbIM aKTaM, HO JIMLWIAET 3Ty CTOPOHY npaB, 06bI4HO
npenocTassiseMblX MO OroBOpaM Takoro BUAa, UCKJIOYaeT UK orpaHnymBaeT
OTBETCTBEHHOCTb APYron CTOPOHbI 3@ HapyweHne obsa3aTenbCcTs, MO0 cooepXxuT
apyrue aBHo obpeMeHunTeNbHble A/19 NPUCOEeaUHNBLLUENCA CTOPOHbI YC/I0BUS, KOTOpPbIE
OHa, NCXO0AS U3 CBOMX PAa3yMHO MOHMMAEMbIX NHTEPECOB, HE NpUHaNa 6bl Npy HanU4YUM y
Hee BO3MOXXHOCTM y4aCTBOBaTb B onpenesieHnn yCcaoBuin gorosopa. Tak, ecniv B
[orosope npucoegnHeHns yCTaHoBJIeHa OTBETCTBEHHOCTb NPUCOeANHUBLLENCSA CTOPOHbI
B BMAE 3HAYNTENIbHON N0 CyMMe WTpadhHON HEYCTONKN N NCKOYEeHa KaKasa-nmbo
OTBETCTBEHHOCTb APYron CTOPOHbI, TO NPUCOEANHUBLLUAACSA K OOrOBOPY CTOPOHa BrNpaBse
notpeboBaTb MO0 NCKAKOYEHNSA N3 OrOBOPaA YCJIOBUIA O ee OTBETCTBEHHOCTU, Nnbo
yCTaHOBJIEHNS COPa3MEPHON OTBETCTBEHHOCTWN APYron CTOPOHbl. OAHAKO, ecnn CTOPOoHa
npucoeamnHUIachb K 4OroBopy B CBA3M C OCyLLeCTBJIEHNEM CBOeN npeanpuHuMaTebCKOn
neATeNbHOCTU, TO NpenbsaB/eHHOe elo TpeboBaHMe 0 pacTOPXXEHUN NN USMEHEHUN
[0roBopa He NoasieXXuT yO0BJI€TBOPEHUIO, eC/IN NPUCOeJNHMBLUAACH K LOM0BOPY
CTOpPOHa 3Hasa UM JosKHa Bblsla 3HaTb, Ha KaKMX YCI0BUSAX 3aKJIK0O4YEH AOroBOp.

3aKJn4yeHue

C NOHATMEM N YCNOBUSMU OOMOBOPOB TecHenwmnm obpa3om cBA3aH Bonpoc o6 mx
Knaccngukaumun. NepeBocTeneHHoe 3Ha4YeHne OroBOPOB B Frpa>kgaHCKoM obopoTe,
NCKJIIOYUTESIbHO LWNPOKOE pacrnpocTpaHeHne faHHOoro peHoMeHa obycnosuam
BKJItoYeHMe B K MHOXXeCTBa OTHOCALWMXCSA K HAM HOpM. Cpegn Takux npasun
Heob6x0AMMO BblAENTb MO MEeHbLUEN Mepe ABe rpynnbl. Bo-nepBbix, obuwme NosoXXeHus,
KOTOpble onpenensoT coaep)XaHue oTaesibHbIX BUAOB 4OrOBOPOB, N, BO-BTOPbLIX,
npaBuaa 0 TUMax COOTBETCTBYOWMX AorosopoB. Coobpa3Ho obuime nosoXKeHmnsa o Bnaax
00roBOpPOB cocpenoToYveHbl B YacTu nepsoun K (NnpenmyuwiecteeHHO B pasgene lll
"Obwasa YacTb obs3aTenbLHOro npaea"), a YCTaHOBEHMSA B TUMNMNYHbLIX AOrOBOpax - B
YacTun BTopon K (B pazgene IV "OToensHblie Buabl ob6sg3atenscTs").

Knaccudukauns ooroBopoB obsieryaeTt npuMmMeHeHne onpeaesieHHbIX HOPM MMEHHO K
TOMY UM MHOMY TUNy aorosopa. Kpome Toro, oHa AaeT BO3MOXXHOCTb BbISIB/ISAITb YepThl
CXOACTBA W pPasinyns NpPaBoOBOro PeryampoBaHns TeX UK UHbIX 06LEeCTBEHHbIX
OTHOLUEeHWN, cnocobCTBYET AasibHEeNLeMYy COBEPLLUEHCTBOBAHMIO N CUCTEMATMU3aLUNN
3aKOHO4ATEeNbCTBA, CAYXUT Lenn Ny4ylwero n3y4yeHus 4oroBopos.
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