Copnep>xaHue:

BBepneHue

Temol Moel KypcoBon paboThl ABNAAOTCSA AOroBOpPbl «MeHbl 1 [lapeHus». 1 c4MTato, 4To
JlaHHas TeMa ABNAETCSA aKTyaslbHOM B Halle BpeMms. Llenb moein paboTbl 0OCBETUTL
BOMPOCHI CBA3aHHbIE C AAaHHbLIMUW BUAAaMU JOrOBOPOB.

Mpa>KgaHCKOe NpaBo - 0ANH N3 OCHOBHbLIX MPeaAMeTOoB, N3y4YaeMblX CerofHs BO BCEM
mupe. N rpaxpaHcko-npaBsoBas 6asa CAy>XUT NCXOOHON TOYKOW N HEMPEMEHHbIM
yCJZIOBUEM Pa3BUTUSA LESIOBON XU3HUN, NMpeBpaLLeHns npeanpuHnMmaTenbCTBa B UCTOYHUK
bnarononyymsa obiecTsa n camopeanunsaumm ero rpa>kgaH. Begb 6oratcTteo u
npouBeTaHne rocyfapcTBa OepXUTCS He TOJIbKO Ha NONTUYECKON N SKOHOMUYECKON,
HO N Ha NpPaBOBOWN CTabunbHOCTN.

pa>kaHCKOE NpaBo ABNAAETCH OAHON U3 PyHOAMEHTaIbHbIX OPUANYECKNX OUCLUMINH.
AKTyanbHOCTb npeameTa «IpaXkaaHckoe npaBo» 0cobeHHO BUAHa Ha hOHEe pPa3BUTUS
PbIHOYHOWM 3KOHOMMWKMW, KOF[la BO3PACTAET POJib U 3HAYEHME FPaXKAaHCKO-NPAaBOBOIro
PEerynmMpoBaHnsa TOBAPHO-AEHEXHbIX U UHbIX OTHOLLIEHUA.

Llenbto n3yyYeHns gaHHOW ANCLUMNHBI ABSETCS OJOCTUXXEHME BCECTOPOHHEr 0
rny6oKoro NoHUMaHUs NPUPOAbl U CYLLHOCTU rPa>K1aHCKO-NPaBOBbIX OTHOLLEHWUN B
obwecTBe.

CoOTBETCTBEHHO B X04€e NOAroTOBKU paboTbl A [O/KHA BbINOJHUTL ClefyoLline 3agadu:
1. laTb onpeneneHne [OroBopy MeHbl, pacKpbliTb COAEP>KaHWe [0roBopa.

2. Mepeyuncnntb 06BbEKTbI N CTOPOHbLI LOrOBOPA MEHbI.

3. OnpegenuTb NpaBa N 06A3aHHOCTW.

4. PacKpbITb NOHATWE 1 3/IEMEHTbLI 4Or0OBOPa AapeHuns.

5. lNpekpawieHne porosopa gapeHus.

6. CoenaTb BbIBOA NpoAesiaHHON paboThl.



Jorosop MeHbl Nno CoBpeMeHHOMY POCCMUCKOMY
rpa>kgaHCcKoMy npasy.

B coBpeMeHHOM rpakaaHckom obopoTe [OroBOp MeHbl UMEET OrpaHNYeHHoe
npuMmeHeHue. Mo)XeT eAMHCTBEHHAsA NMPUYNHA ero CyLlecTBOBaHUS - 3TO 3KOHOMUSA
BPEMEHU N CPeACTB B TeX pefKUX Cryyvasax, Korja HamepeHust CTOPOH npogaTb OAVH
TOBap M KyNuTb Apyron coBnagatoT? Pa3aymbiBas Haf 3TUM, LOrTOBOP MEHbI SBUJCS
TEeMON MOeN KypcoBown paboTbl. 9TOMY AOroBOpy BCerga yaoensanocb Masao BHUMaHUS,
nosToMy 3ajadven moen paboTbl CTasNlo KaK MOXKHO AeTaljlbHee y3HaTb 1 pa3obpaTbca B
Hen.

[ oroBop MeHbl — OAIVH U3 CaMbIX APEBHUX UHCTUTYTOB rpa>ka4aHCKOro npaesa.
ObpalleHmne Bellen (Nnepexon X N3 Xx03anMCTBa B XO35MCTBO) MMESI0O MeCTO eLle Ao
nosiBNIeHUA AeHer n npencrtasnano cobom HenocpenCTBEHHbIM 0OMeH BeLn Ha Bellb
(Tak Ha3bIBaeMY0 MEHY). 3TO COOTBETCTBOBAJI0 OOLLNM SKOHOMUYECKNM YCNIOBUAM
obuiecTBa, TONILKO YTO NepexoAmnBLUEro OT HaTypaJZibHOro X03MCTBa K MEHOBOMY. Posib
00roBopa MeHbl Kak npejlecTBEHHMKA 40roBopa Kynam-rnpoaaku nogyepkmnaasnach
ele puMCKUMU ropuctamMmn. 1oroBop MeHbl HOCUT YHUBEPCAJIbHbLIA XapaKTep N MOXKeT
MPUMEHATBLCA 019 peryimpoBaHns NpPaBoOTHOLEHUA C y4acTueM ntobbix nuu,
npu3HaBaeMbIX CybbekTaMu rpa>KgaHCcKux rnpas (npexxkae Bcero rnpasa cCo6CTBEHHOCTU U
MHbIX OFPaHNYEHHbIX BELLHbIX MpaB, a TakXe 06a3aTeNbCTBEHHbLIX MpaB); rpa>kaaH, topu-
ANYeCcKnx nuu, a Takxxe nyban4Ho-npaBoBbix obpa3oBaHui (Poccninckaa depepauns,
cybbekTbl Poccunckon depgepaumn, MyHuumnnanbHble obpasoBaHus).

NMpaBna, B OPUANYHECKON NUTEepaType BblCKa3blBasIOCb MHEHME O HELOMNYCTUMOCTH
y4acTuma B 4OroBOpe MeHbI rocyaapcTBa N MHbIX NyBANYHO-NPaBoBbIX 0bpa3oBaHUN;
MHEHNe 3TO, Ha[0 CKa3aTb, HX Ha YeM He OCHOBaHO U HNYEM He apryMeHTupoBaHo. B
CaMOM fieJie, pa3Be MOXXHO MPU3HaTb B Ka4YeCTBEe CEPbE3HOro apryMmeHTa, Hanpumep,
[oBof, BblABNUHYTbIN W.B. ENnceeBbiM: «BbICTYMNJIEHNE rocygapcTBa B rpa>kgaHCKo-
MPaBOBOM O0rOBOPE MEHbl HEBO3MOXXHO, MOCKOJIbKY HaTypaJibHbI 0OMeH NPOTUBOPEYNT
OCHOBHbIM NpUHUKMMaM BI0AXXEeTHOro YCTPOWUCTBA CTPaHbI».

HanoMHuM, 4To B cooTBeTcTBUM € TK (N. 1 cT. 124) Poccuinckaa ®Pegepaums, CydbbekThl
Poccunckonm ®epepaunn: pecnybnumku, kpas, obnactum, aBToHoMHasa 06nacTb,
aBTOHOMHbIe OKpyra, ropona genepasbHOro 3Ha4eHus, - a Takxe ropoackume, cesbCKue
nocesieHns U apyrme MyHumuunaabHblie 06pa3oBaHUS BbICTYNalOT B OTHOLLEHUSX,



peryampyemblX rpa>K4aHCKNM 3aKOHOLATe/IbCTBOM, Ha paBHbIX HavYasiax C UHbIMU
y4aCTHUKAMN 3TUX OTHOLWEHUW - rpakgaHaMum n ropunamnyeckumm nnugamm. ecxona ms
3TOro, HaNnpuMep, HepeaKo oCyLecTBAAeTCa 0OOMeH 34aHNAMUK, COOPYKEHUAMMN,
HeXXNNbIMN NoMeLleHnaMn mexay Poccunckonm ®epepaumnen, cybbektamm Poccumnckonm
depepaynn N MyHUUKUMNaabHbIMKU 06pa3oBaHNUAMU B LieNAX pa3MeLLeHNs
COOTBETCTBYIOLWMX OPraHOB BNACTU U YNpaBJI€HNS, @ TaKXXe roCyfapCTBEHHbIX U
MyHUUKUNanbHbIX ydpexxaeHnin. MK (rn. 31) He npeabaBasgeT HUKAKUX crneynasnbHbIX
TpeboBaHMM K cybbekTaM Aorosopa MeHbl. O4HAKO Hesb3s He Y4UTbIBaTb, 4TO Nepedada
NMyLLeCTBa APYroMy nmuy B 0OMeH Ha MHOE UMYLLLECTBO ABASETCA O4HOM 13 hopMm
pacrops>XeHnsa nmyuiectesoM. Mo3ToMy Kaxkgasi U3 CTOPOH, y4acTBylOLWlas B 4Orosope
MeHbl, No obLemy npaBuy Jo/HKHA ObiTb COBCTBEHHMKOM 0BMeHMBaAaeMOro nmMyLecTea
nnbéo obnagaTb MHbIM OrPaHNYEHHbBIM BELLHbLIM MPaBOM, BKJIlOYalOWMM B cebs
rnpaBoMO4Me Mo Pacnopsi>KeHN COOTBETCTBYIOLNM NMYLLLECTBOM.

o 1.

NMoHATHME U NMPU3HaAKN AO0roBopa MeEeHbnbl.

MNon 0OroBOPOM MeHbI MOHUMAETCS rpa)KAaHCKO-NPaBOBOW AOrOBOP, B COOTBETCTBUM C
KOTOPbIM Ka)K[as U3 CTOPOH 064a3yeTcsa nepenaTb B COBCTBEHHOCTb APYron CTOPOHBI
oAvH ToBap B obMeH Ha apyron (n. 1 cT. 567 IK).

Hanu4ne B NK cneunanbHbIX NpaBul, OTHOCALLMNXCSA UCKIIOYNTENIbHO K AOFOBOPY MEHbI
(MyCTb 1 HEMHOIrO4YUCNIEHHbIX), CBUAETENbCTBYET O TOM, YTO OTHOLUEHMNE 3aKoHoAaTeNs K
3TOMY OOroBOpYy KakK K CaMOCTOATENIbHOMY TUMY FPa>kAaHCKO-NPaBOBbIX AOrOBOPHbIX
00513aTeNbCTB SAB/ISIETCS HE TOJIbKO lAaHbIO MHOMOBEKOBOW LIMBUANCTUYECKON Tpaanumu,
HO W Pe3ysIbTaTOM NMOHMMAHMS MecTa A0roBopa MeHbl B CUCTEME N0rOBOPHOIr0
PEerynMpoBaHnNs rpa>KaaHCKO-NPaBOBbIX OTHOLWIEHWN, a TakXXe CTPeMJIeHUeM AeTasibHOMN
pernamMmeHTaumn yKa3aHHbIX NPaBOOTHOLUEHWIA C Yy4EeTOM BCEX MPUCYLLNX UM
ocobeHHoCTEN.

CaMoCTOATEeNbHbIN XapaKTep A0roBopa MeHbl B CEMbE MPaXK AaHCKO-NPaBOBbIX
JIOrOBOPOB NMpeanosiaraeT BblaeneHne onpeaeneHHblX, NpUCyLmx 3ToMy 4OroBopy
NMPU3HAKOB, OTJINYAIOLLMX ero OT BCEX MHbIX TUMNOB AOrOBOPHbLIX 0693aTEeNbCTB, B TOM
yucne n ot Hanbonee 61M3KOro K AOroBOPY MEHbI AOroBOpPa Kynan-npona<u.

B 3TOM CMbICNE MOryT OblTb Ha3BaHbI cnegywume oCHOBHbIE NMPU3HaKW OOroBopa MeHbI.



Bo-nepBbiX, 4OroBOP MEHbI OTHOCUTCS K YXMCJy AOMOBOPOB, HaNpaBJ/IeHHbIX Ha Nepeaavy
nMyLLecTBa (K 3TOM )Ke KaTeropum oTHOCATCA N AOroBOPbI KYMJIN-NPoSakn, AapeHns,
3aiMa, peHTbl, CCyAbl, apeHAbl U HEKOTOPbLIE ApYyrue), U TeM CaMblM OH OT/INYAETCA OT
OO0roBOPOB Ha BbINMoJsIHEHME paboT (HanpuMep, NoapaL U HEKOTOPLIE Apyrue), Ha
OKa3zaHue ycnyr (KoMuccus, nopyyeHme, areHTupoBaHue, TPaHCMOPTHO-3KCNeANUNOHHOEe
obcny>XmnBaHMe n HEKOTOpPbIE APYrMe) N oT y4peaonTesnbCKUX 4OroBopoB (Hanpumep,
NnpoCToe TOBAapULLECTBO).

Bo-BTOpbIX, NO AOroBOpPY MeHbl 06MeHnBaeMoe MMyLLECTBO NepenaeTcs B
COBCTBEHHOCTL (a B COOTBETCTBYIOLLMX C/lyHasaXx - B XO39NCTBEHHOE BeAeHNE Unn
onepaTUBHOE yrpaB/ieHNE) KOHTpareHTa. [laHHbIN NPU3HaK MO3BONSET OTrPaHNYUTb
NOroBOp MeHbl OT TeX AOrOBOPOB Ha NMepeaavyy MMyLLECTBa, N0 KOTOPbIM NMYLLLECTBO
nepenaeTcs BO BlageHne 1 nosib3oBaHne nmbo ToNbKO B MOJIb30BaHME KOHTPareHTa
(apeHpa, ccyna).llo ycMOTPEHMIO ML 3aKII04YMBLLEro 4Orosop.

B-TpeTbux, OT ApYyrnx Bo3mMe3gHbIX 4OFOBOPOB, MO KOTOPbLIM, KaK 1 MO AOrOBOPY MEHHbI,
NMMYLLEeCTBO TaK>Xe OTJINHaeTCAd XapaKTeEPOM BCTPEHHOIo rnpeaocTtaBiaeHnA.

Mo noroBopy 3aliMa CTOPOHA, MNONYyYUBLLIASA AEHEXHY0 CYMMY UK onpeaeneHHoe
KOJINYECTBO MMYLLECTBA, ONpeaesiseMoro poAoBbiMM NPU3HAKaMK, OOJIXKHA BO3BPATUTL
3aMMOaBLY TaKYlO Xe OeHEeXHY CyMMy NMbo COOTBETCTBYOLLEE KOINYECTBO
UMyLLecTBa. BcTpeyHbIM NpenocTaB/IEHNEM CO CTOPOHbLI MOKyNaTess no AoroBopy
KYNAu-Npoaa)ky ToBapa sABASETCA yrnjaTa ero LUeHbl (T.e. onpeaeneHHON OeHEXHON
CYMMbI, COCTaBASOLWEN CTOMMOCTb TOBapa).

YTOo KacaeTcs LOroBopa MeHbl, TO ero CTOPOHblI OAWH ToBap obMeHMBaloOT Ha Apyron. Mo
00roBopy MeHbl B MPUHLIKMMNE NCKJKYaTCA Kak BO3BpaT MMYLLECTBa, aHalorM4yHoro
MnoJIy4eHHOMY, TaK M orJlaTa ero CTOMMOCTU, KakK 3TO MMeeT MeCTO COOTBETCTBEHHO Mpu
A0roBope 3alMa 1 Npu OoroBope Kynav-npoaaku. aHHbIn Nnpu3Hak (0bMeH ToBapoB)
npencrtasnseT cobon ocobeHHOCTb NpeaMeTa AOroBopa MeHbl U ABAseTCA 6eCCrnopHbIM
KpuTepmem Ons BblAeNEHNSA ero B CAaMOCTOSATEsNIbHbIN TUMN Fpa*KgaHCKO-NPaBOBbIX
0OroBopHbIX 06a3aTeNnbCTB.

B-4eTBepTbIX, ewe 0AHUM KBanupuUMpyoLwmMm Npu3HaKoM AOroBOpPa MEHHI,
OT/INYAIOLWMM €ero Kak OT 4OroBopa Kynam-rnpogaku, Tak 1 oT BCAKOro MHOro A40roBopa,
npenycMmaTpuBatollero nepegadvyy nmyuectesa B COBCTBEHHOCTb KOHTpPareHTa, aBaseTCs
MOMEHT nepexofa npasa cobCTBEHHOCTU Ha obMeHMBaeMble ToBapbl. Kak n3BeCcTHO, No
obuwemMy npasuay NpaBo COBCTBEHHOCTM Yy NpuobpeTaTens Bewm No 4OroBoOpYy BO3HMKaeET
C MOMeHTa ee nepepayn (n. 1 ct. 223 INK); MOMEHT nepexoaa rnpasa cobCTBEHHOCTH



HUKAK He CBSI3aH C UCMOJIHEHMEM KOHTPAareHToM, MoJly4ymBLUMM Bellb B COOCTBEHHOCTb,
cBonx 06a3aTenbLCTB, HAaNPMMep Mo onJiaTe NoJly4YeEHHON BeLL .

MpUMEeHNTENbHO K OO0rOBOPY MeHbl LeNCTBYeT cneunasbHoe npasnso, onpegensioLlee
MOMEHT nepexoa npaBa cobCTBEHHOCTN Ha obMeHMBaeMble TOBapbl, KOTOpoe
CYLLECTBEHHO OTJINYAETCA HE TOJIbKO OT HOPM, PEryampyowmnx orosop Kynam-
MPOoAa»u, HO N OT OBLLMX NOJIOXKEHUWN O FPaXKAaHCKO-NMpaBoBoM gorosope. CyTb 3TOro
npaBuaa COCTOUT B TOM, 4TO NO AOroBOPY MEHbI MPaBo COBCTBEHHOCTN Ha MOJIy4YeHHbIE B
nopsiake obMeHa ToBapbl MEPEXoanT K KaK4Aon N3 CTOPOH OOHOBPEMEHHO Mocae Toro,
Kak obs3aTenbCTBa MO nepegade ToBapoB UCNOJSIHEHbI 0benmMn cTopoHamun (cT. 570 MK).
C To4YkK 3peHns obLien XxapakTEPUCTUKM OOrOBOPa MEHbI KaK BCAKOI0O rpakgaHCKo-
npaBoBOro obs3aTesIbCTBa OH ABAAETCA KOHCEHCYasibHbIM, BO3ME34HbIM, ABYCTOPOHHUM,
CUHaNarMaTnYeCKuM.

[OoroBop MeHbl OTHOCUTCSH K KOHCEeHCYyasibHbIM LOroBOpaM, NOCKOJIbKY CHUTAETCH
3aKJIl0O4EeHHbIM C MOMEeHTa AOCTUXXEHNA CTOPOHaMM B Tpebyemon B nogiexxalmx
cny4dasax popme cornalieHmsa No BCEM CyLEeCTBEHHbIM YCJI0BUAM LOrOoBOpa, @ MOMEHT
BCTYMJIEHNSA OOrOBOpPa B CUJY HE CBA3bIBAETCA C (paKTUYECKON nepefadvyen cTopoHamMu
obMeHunBaeMbIx ToBapoB. Cob6CcTBEHHO, (hakTU4eCKn obMeH ToBapamMu npeacrasnseT
cobon ncnosHeHve 3aKJK4YeHHOro 1 BCTYMNUBLUEro B CUJ1y JOroBopa MeHbl. [laxke B Tex
Ccnly4qaax, Korga MOMeHT BCTYMJIEHUS AOrosBopa B CUJy B COOTBETCTBUM C €ro YCJI0BUAMU
coBrnajaeT C pakTU4YeCKOon nepenayen CToOpoHaMm TOBaApPOB APYr APYrY, Mbl MOXXeM
roBOPUTb O TOM, YTO AAHHbIA JOFOBOP MEeHbl UCMOJIHAETCA B MOMEHT €ro 3aKJ/Ilo4yeHus,
HO He 0 peaJiIbHOM xapakTepe gorosopa. O TOM, 4TO AOroOBOP MEHbl ABNAETCA
KOHCeHCyaJibHbIM OrOBOPOM, CBUAETENIbCTBYET TakK)Xe CaMo ero 3akoHogaTesibHoe
onpepenieHne: Kaxxaasa u3 cTopoH obasyeTcsa nepefaTb B COOCTBEHHOCTb APYrom
CTOPOHbLI 0OA4NH ToBap B 0bMeH Ha Apyron.

[loroBop MeHbI SABNSIeTCA BO3ME34HbIM, MOCKOJIbKY Ka)<[as U3 ero CTOPOH 3a
NcnosiHeHMe cBoux 06513aHHOCTEN Mo Nepefaye ToBapa KOHTPAreHTy A0/IKHA NoNy4YnTb
OT MocnenHero BCTpeyHoe npenocTaBieHne B Buae apyroro obmeHnsaemoro Toeapa.

[loroBOp MeHbI IBNISIETCA OBYCTOPOHHWUIN, MOCKO/IbKY Ka)KAasi U3 CTOPOH 3TOro A0roBopa
HeceT 06513aHHOCTI B MOJIb3y OPYIrON CTOPOHbI U CHNUTAETCA OOJKHUKOM APYron
CTOpPOHbI B TOM, 4TO ob6s3aHa caenaTb B €e NoJib3y, 1 0AHOBPEMEHHO €e KpeanTopoM B
TOM, YTO MMeeT NpaBo OT Hee TpeboBaTb. bonee Toro, B [OroBope MeHbl UMET MECTO
B SIPKO Bblpa>KeHHble BCTpeYHble 06513aHHOCTN, 0AMHAKOBO CYLLECTBEHHbIE N Ba)XKHblE:
Kaxk[as U3 CTOpoH 06a3yeTcs nepefaTb KOHTPAreHTy COOTBETCTBYIOLL NN
obMeHVBaeMbI TOBap, - KOTOpPble B3aUMHO 06yCIOBANMBAIOT ApYr Apyra v ABNAIOTCS B



npmnHUnne sKOHOMnN4eCKn sKBMBaJ1IEHTHbIMW. |_|03TOMy OOroBop MeHbl OTHOCUTCA K
OOrosopamMm CMHaJlarMmaTn4eCKnMm.

MprnyemM cMHannarMmaTU4eCKnin XxapakTep 4Orosopa MeHbl B MPaBOBOM perysnpoBaHnNm
OaHHOro gorosopa (HecMoTps Ha HebONbLLOE YMCI0 HOPM) YYUThIBaeTCA B bonbLuen
CTeneHu, HeXxenm B NPaBoOBbIX HOPMaXx, pPerJ1aMeHTUPYIOLLNX NHbIe TUMbl FPaK4aHCKO-
NMpaBoOBbIX ABYCTOPOHHUX AOroBOpPOB. [laHHOE 0OCTOATENbCTBO BblpaXkaeTCs: B
YCTaHOBIEHNM NpPe3yMNLuMn paBHOLEHHOCTU o6MeHnBaeMbIxX ToBapoB (M. 1 cT. 568 FK); B
onpeneneHnm MoMeHTa nepexona npasa cobcTBeHHOCTN Ha obMeHMBaeMble TOBapHbI,
KOTOPbIN «MPUBA3bIBAETCA» K MOMEHTY UCNOJIHEHNA 0653aTeNnbCTB NO nepeaaye
ToBapoB obenmu ctopoHamu (cT. 570 IK); B NPUUMEHEHNN K OTHOLLEHNAM, BblITEKAKOLWNM
N3 OOroBOpa MEeHbI, MpaBu/l 0 BCTPEYHOM UCNosHEHUN 0B6A3aTenbCTB (CT. 569 IMK); B
HageneHnn 0obpoCcoBEeCTHOM CTOPOHLI, NepenaBLUe TOBap KOHTPaAreHTy, He
obecneymBweMy Hagsiexxallee UCNnosiHeHne cBoero obs3aTenbCTBa, B onpeaesneHHbIX
CUTyaumsax npasom TpeboBaTb OT NocaefHero Bo3BpaTa nepegaHHoOro emy Tosapa (CT.
571 IK).

o 1.

OCHOBHbIE@ 3J/1eMeHTbl A 0roBopa MEeHb.l.

INa XapakTepuUCTUKLM JOroBOPa MEHbI C LIeJbio BbIABEHNS €ro CyLeCTBEeHHbIX
NMPU3HAKOB MO CPAaBHEHUIO C APYrMMN TUMAMU FPaXKAaHCKO-NMPaBOBbLIX 1Or0BOPOB,
COCTaBAAIOLWMX €ANHYO KaTeroputo 4OroBopoB Ha nepenadvy MMyLLecTBa, UCMNoJib3yeTcs,
KakK 1 B C/lydae C A0roBOPOM KYMJN-NPOAakn, MOHATNE «3JIEMEHTbI fAoroBopax». Mog
3/leMeHTaMun O0roBopa, Kak Mbl yXKe oTMeYasnun, 06bIYHO MOHMMaKTCSA: CyHBbEKTbI
JloroBopa, ero npegMeT, hopMa AOroBopa, CoOAep KaHMe AOoroBopa .

[loroBOp MeHbl HOCUT YHUBEPCAJIbHbIA XapaKTep U MOXXET MPUMEHATLCA A5
peryainpoBaHns MPaBOOTHOLLUEHUN C y4acTMeM NobbixX n1u, Npu3HaBaeMbiX CybbekTamMum
rpa>kgaHCKMX npas (Npexxae Bcero rnpaBa COOCTBEHHOCTU N NHbBIX OFPaHUYEHHbIX
BELLHbIX NpaB, a TakXXe 0bsA3aTeNlbCTBEHHbIX MPaB); rpa>kgaH, lpnandecknx nuu, a
Takxxe nyban4Ho-npaBoBbIX 0bpa3oBaHuim (Poccunckas ®epgepayns, CybbLeKThl
Poccunckonm ®egepaunn, MyHnumnaibHble obpasoBaHus).

K (rn. 31) He NpeabABAAET HUKaKMX cneymanbHbiXx TpeboBaHM K cybbekTam gorosopa
MeHbl. OQHaKO HeNb3s He YYUTbIBATb, YTO Nepenaya nMMyLLecTsa Apyromy nmuy B obmeH
Ha MHOE NMYLLECTBO ABNSAETCA 04HOW N3 hOPM pacropsKeHns nmyuwectsom. lNMoatomy



Ka)K[as U3 CTOPOH, y4acCTBYKOLasa B JOroBOpe MeHbI, N0 obuiemMy npaBuay A0J>KHa ObiTb
CcobCTBEHHMKOM 0bMeHMBaeMoro nmyuiectsa nnmbo obnagaTb MHbIM OrpPaHNYEHHbBIM
BELLHbIM MPaBOM, BKJ/IOYAOLWMM B cebsa npaBoMoYme Mo pacropsiXKeHUo
COOTBETCTBYHOLWNM NMYLLECTBOM. HanpuMep, TakuM npaBoMo4yneM HageneH cybbekT
rnpaBa X03ANCTBEHHOrr0 BefeHUs (rocyfapCTBEHHOE NN MYyHULMMANbHOE YHUTapHoe
npeonpusaTue), KOToOpoe Brpase pacrnops>aTbcA (B TOM 4yucne nyteMm obmMmeHa)
3aKpenJJlIieHHbIM 332 HUM UMYLLLIECTBOM C Y4€TOM NpefyCMOTPEHHbLIX 3aKOHOM
orpaHnYeHnin. B 4yacTHOCTKN, NN 3aK/II04YEHNA LOMrOBOPA MEHbl B OTHOLWLEHUN
HeOBMXMMOIro nMmyllecTBa TpebyeTtcs cornacue cobcteeHHmka (ct. 295 MK);
pacnops>KeHne nMyL,ecTBOM O0JIKHO OCYLLECTBIATLCA YHUTAPHbIM NpeanpuaTueM B
paMKax ero ueneson npasocnocobHocTn (cT. 49 IK). HanpoTuse, yypexaeHune Kak
CcybbekT npaBa onepaTUBHOIO yrpaBJsieHUs, He BrpaBe pacrnopsa»KaTbCs 3aKpPensIeHHbIM
3a HUM nmyuiectsoMm. OfHaKO, eCcsiv B COOTBETCTBUU C yH4peanTebHbIMUA OOKYMEHTaMu
yypexxgeHuto npenocTaBsieHO NpaBo OCYLWeCTBAATb MPUHOCALLYIO OOXO4bl Aes-
TEeNbHOCTb, TO UMYLLLECTBO, NpnobpeTeHHOe 3a CcY4eT 3TUX A0XO0A0B, MOCTYyNaeT B
CaMOCTOSITes/IbHOE pacrnopsXKeHne yuypexxgeHns n MoxxeT bbiTb oOMeHeHO nocnegHUM Ha
Apyroe nMmyLLecTBo No CBOeEMY yCMOTpeHuo (CcT. 298 TK).

B cny4dasax, npeayCMOTPEHHbIX 3aKOHOM WUJIN AOFOBOPOM, MPaBOMOYMS MO PACNOPSXKEHUIO
NMYLLLECTBOM MOryT 6bITb NpenocTaBsieHbl 1MLy, He ABnsalwemMycs cybbekToM npasa
COBCTBEHHOCTU WU NHOMO OFPaHUYEHHOr 0 BELLHOro Npasa Ha 3TO MMyLLEeCcTBo. B
4aCTHOCTW, NpW ocyLecTBNeH obMeHa nMyuLecTBa BO NCNOJIHEHME A0roBopa
KOMUCCMN CTOPOHOW MO JOrOBOPY MEHbI 3TOro MMyLLLeCTBa ABJISETCA KOMUCCUOHEP,
OEenCcTBYOWMN OT cBoero nMmeHn (ct. 990 MK); B TakoM e nopsagke 3akJr4daeT 4OroBop
MeHbl areHT, A4eNCTBYIOWMNA OT CBOEro MUMEHU Mo NMOPYYHEHUIO 1 3a CHEeT NpuHUKMNana Ha
OCHOBaHUKM areHTcKoro gorosopa (n. 1 ct. 1005 NK); npaBo Ha 3akKJlo4YeHne CAeNoK OT
CBOero MMeHu (B TOM 4Yucsie B KayecTBe CTOPOHbI Or0OBOpPa MeHbl) NpefocTaBsieHo
Tak)Xe LoBepuTesibHOMY yrnpasasaoLwemMy B OTHOWEHNUN NMyLLecTBa, NepefaHHOro emy
Mo 4OroBOpy AOBEpUTENbLHOro ynpasaeHus (n. 3 cT. 1012 MK).

Kak y>xe oTMe4anocCb, B Ka4eCTBe CTOPOHbI N0 AOrOBOPY MEHbI MOryT BbICTYMaTb
rocynapcTtBo (Poccuinckasa ®epepauns n cybbekTbl Poccuimnckon depgepaumn), a Takxe
MyHUUMNanbHble obpa3oBaHUA B HacTu obMeHa rocyapCTBEHHOIr0 Uam
MYHULWMNA/NIbHOrO NMYLLLECTBA, HE 3aKPEenJIEHHOr o 3a IpUaANYeCKUMN JINLAMU.
Bo3HuMKatoLWwme Nnpy 3TOM NMpaBoOOTHOLWEHUSA OyAyT perympoBaTbCsad HOpMaMu,
onpenenswmMmmn y4actme iopnanyecknx amu B rpa>KjaHCKuUX NpaBooTHOWEHUAX (CT.
124 TK), a cTano 6bITb, M HOPMaMKM O AOrOBOPE MeHbl. Bo3HMKatowWwme npu 3Tom
MpPaBOOTHOLWEHNA ByAyT perynmpoBaTbCss HOPMaMun, onpeaensatowmmm y4yactme



OPNONYECKUX NNL, B FPaKgaHCKUX NpaBoOTHoWeHUAX (CcT. 124 ITK), a cTtano ObiTb, U
HOpPMaMKu O OOroBope MeHbl. pa>kgaHe MOryT 3aKJilo4aTb AOrOBOPbLI MEHbI C YH4EeTOM
obwmnx TpeboBaHM, NpeabABASAEMbIX K UX NPAaBOCMOCOOHOCTM N geecnocobHoCcTuN.

Takmum ob6pa3om, CTOPOHOW MO AOrOBOPY MEHbI MOXET ObiTb BCAKOE (hU3NYeCcKoe nim
topnanyeckoe nmuo, NnpusHaBaemMoe CybbekToM rpa>KaaHCKMX rnpase n oba3aHHOCTEN.
MpuobpeTasa ToOBap y KOHTpareHTa no AOroBOPY MeHbI, Ka>gas N3 CTOPOH 3TOro
norosopa no obuwiemy npaBusly CTaHOBUTCA ero co6cTBeHHUKOM. OHAaKO B HEKOTOPbIX
cnyydasax, NpeayCMOTPEHHbIX 3aKOHOM UK AOroBOPOM, Cy6beKT A0roBopa MeHbI He
npuobpeTaeT NnpaBa COBCTBEHHOCTU Ha NOJIYYEHHbLIN TOBap.

K 4yncny Takmx cybbekToB OTHOCATCS, BO-NEPBbIX, FOCYyAapPCTBEHHbIE N MYHULUNAIbHbIE
YHUTapHble NpeanpuaTud, obnagatowime npaBoM X03MCTBEHHOIo BegeHusa nmbo
onepaTMBHOIO yrnpaBsieHNs (Ka3eHHble NpeanpuaTus) Ha 3aKpernsieHHoe 3a HUMU
NMYLLLECTBO, a TaKXe y4ypexaeHuns (CybbekTbl MpaBa ONepaTUBHOIO yrpaBaeHuns).
CoBepluas A0OroBopbl MEHbl KAKOro-nmMbo nmyLecTsa, OHM NpuobpeTatoT Ha MMYLLECTBO,
nosiy4eHHoe B oOMeH Ha TOo, KoTopoe 6b1/10 NepefaHo KOHTPareHTy, COOTBETCTBYOLLEE
OrpaHMYeHHOoe BelHOoe NpaBo, COBCTBEHHUKOM e ToBapa CTAaHOBUTCA MU0,
apnsoLleecs CO6CTBEHHUKOM UMYLLECTBA, 3aKPENJIEHHOro 3a YKa3aHHbIMU
opnanyeckuMmn anmuamm.

Bo-BTOpPbLIX, HE CTAHOBATCSA COBCTBEHHMKAMUN NMPUOBPETEHHBIX MO AO0rOBOPY MEHbI
TOBAPOB TakKXe rpakaaHe unn ropuanyeckmne nuua, HageneHHble NoJIHOMOYNAMN Ha
coBeplUeHne YKa3aHHbIX AeNCTBUA OT CBOEro UMeHW B CUJ1y J0roBOpa KOMUCCUN,
areHTCKOro LOroBopa Wiy LOroBOPa 4OBEPUTENLHOrO yrpasieHus.2

NMpeamMeToM OOroBopa MeHbI ABNAIOTCA AENCTBUSA Ka)XAOW U3 CTOPOH Mo nepenaye B
COBCTBEHHOCTL (X03ANCTBEHHOE BeAeHME, onepaTMBHOE yrpaBaeHne) ApYyron CTOPOHbI
obMeHnBaemoro ToBapa. Kak 1 B csly4ae ¢ AOroBOPOM Kynan-npogaku, Mbl UICXoanM n3
TOro, 4TO NMpeaMeT A0roBopa MeHbl BKJoYaeT B cebs ABa poaa 06beKTOB: 06BbEKTOM
MepBOro poda CayXaT Aencteusa 06s3aHHbIX UL N0 Nepefaye gpyr apyry
obMeHnBaeMbIX TOBApPOB; 0O BEKTOM BTOPOro poaa sABAATCA caMn obMeHnBaemMble
ToBapbl. K (rn. 31) He cooep>XnT cneunasnbHbIX MPaBu, pernaMmeHTUpyoLwmnx npeameTt
00roBopa MeHbl, NO3TOMY ero peryJmpoBaHme ocyLecTBASeTCa HOpMaMn O KynJe-
npogax<e (rn. 30 NK), ecnn 3TO HE NPOTUBOPEYNT CYLLECTBY MeHbI (M. 2 cT. 567 IMK).

YcnoBusa o npeamMeTe 00roBopa MeHbl OTHOCSATCS K YNCY CYLLEeCTBEHHbIX YCJIOBUN 3TOr0
JlOroBOpa, Kak, BNPOYeM, N BCAKOro rpakJaHCKO-MpaBoBoro gorosopa (n. 1 ct. 432
K).



Ecnv roBopuTb 06 OTAe/bHbIX 06bEeKTaX, COCTaBAALWMX NpeaMeT A0roBopa MeHbl, TO
Heob6X0AMMO NoAYEepPKHYThb, YTO OTCYTCTBME B TEKCTE A0roBopa YCJ0BUIA (MyHKTOB),
onpenensowmx o6bekT NepBoro poaa (aencTemna 06s3aHHbIX CTOPOH), KOTOpPLIE,
6€e3yC/IOBHO, OTHOCATCS K YNCJY CYLLECTBEHHbIX YC/IOBUIA NOrOBOPa MeHbl, HE BJieYyeT 3a
coboli Npn3HaHMe OOoroBopa MeHbl HE3aKJ/TIOYEHHbIM, MOCKOJIbKY YKa3aHHbIe YC10BUS
OynyT onpenenaTbCa COOTBETCTBYOLWMMM ANCMO3UTUBHBIMUA HOPMaMK O Kyne-
npogaxe.

Tak, B c/lydaax, Korga u3 gorosopa MeHbl He BbiTeKaloT 0693aHHOCTU CTOPOH MO
[OCTaBKe uau nepefadvye obMeHMBaeMbIX TOBAapOB B MeCTe HaXOXAEHUSA KOHTpareHTa,
0683aHHOCTb Ka)X4A0M N3 CTOPOH nepenaTb oOMeHMBaeMbIi TOBap CHUTaeTCH
WCMNOJZIHEHHOW B MOMEHT Ccayu ToBapa rnepeBo34nKy NUan opraHm3aunum CBsa3u ans
OOCTaBKWN €ro KOHTpareHTy, ec/in 4OrOBOPOM He npenycMoTpeHo uHoe (n. 2 cT. 458 MK).
Cpok ncnonHeHnsa obs3aHHOCTM NepenaTb 0OMeHMBaEeMbI TOBap onpenenseTcs
[OroBOPOM MeHbI, a eCc/in JOroBop He NO3BOJIAET onpenesinTb 3TOT CPOK, - B
COOTBETCTBUU C NMpasuaamu, npeaycMoTpeHHbiMn CcT. 314 MK, T.e. B pa3yMHbIN CPOK
nocyie BO3HNKHOBEeHUS obsA3aTenbCTBa, @ MO ero UCTe4YeHU - B CEMUAHEBHbIN CPOK CO
OHA NpeabsassieHns TpeboBaHUA o nepenade Tosapa (n. 1 cT. 457 TK).

YTo KacaeTcs NPUHATUSA TOBapOB, NepenaBaemMbiX B nopsgke obmeHa, To no obwemy
npaBuay Kaxkgasa n3 CTopoH obs3aHa COBEPWNTb AENCTBUS, KOTOPbIE B COOTBETCTBUM C
06bl4HO NpeabsABAAeMbIMU TpeboBaHUAMN HeobxoaMMbl a8 obecnevyeHns nepegayn n
rnoJly4eHNs COOTBETCTBYIOLWeEro Toeapa (n. 2 ct. 484 MK).

NMpnMeHnTeNnbLHO K 06BEKTY BTOPOro poAa, BXoAsAleMy B COCTaB npegmeTa Aorosopa
(obMeHnBaeMble ToBapbl), 4O/HKHO NPUMEHATLCSA Npasnio 06 ycnosnu oorosopa Kynau-
npona>ku o ToBape, B COOTBETCTBMU C KOTOPbIM YKa3aHHOE yCJI0BUe cHUTaeTCs
YCTaHOBJIEHbI €C/1In Or0BOp MO3BOJIeT onpenesinTb HauMeHOBaHUe N KOJINYeCTBO
ToBapa (n. 3 cT. 455 MNK).

Takum obpa3oM, A5t NpU3HaHNA OOroBopa MeHbl 3aKJIl04YeHHbIM OT CTOPOH TpebyeTcs
corsacoBaTb W NpefyCcMOTpeTb HENOCPEACTBEHHO B TEKCTE A0OroBOpa yCJ/IOBUE O
KOJINYEeCTBE N HAaMMEHOBaHNMN 0BMeHMBaeMbIX TOBApPOB. Bce ocTanbHble ycoBus,
OTHOCSILLMECS K NpeaMeTy A0roBopa MeHbl, MOryT ObiTb ornpenesieHbl B COOTBETCTBUM C
ANCNO3UTUBHLIMM HOPMaMK O KyrJsie-npogaxke, cogepxxawmmncs B MNK.

Onpepenss, Kakne BMAbl UMyLLLECTBA MOTYT CNY>XUTb 0bbeKkTamMm JOroBopa MeHHbI,
HeobXxoaAMMO Tak>Xe 0bpaTUTbCAa K HOpMaM O LOroBope KYrnan-rnponakm, NOCKOJIbKY
nonoXXeHmsa o gorosope MeHbl (ra. 31 NK) He cogep>XaT Kaknx-nmbo npasus Ha 3TOT



CYeT, OrpaHMYMBasAChb N1LLb ynoTpebneHnem B OTHOLLIEHUN 0OMEHMBAEMOro MMYLLLeCTBa
TEepMUHa «TOBap».

Kak n3secTHO, N0 AOroBOpY Kyrnan-npofa>kn ToBapoM npusHatTca nobble Bewmn, Kak
ABVXUMbIE, TaK N HEABMXUMbIe, UHONBUAYabHO-0MpeaeneHHole 1nbo onpenensemMble
poOoBbIMY MpU3Hakamu. Kynnsa-npogaxka (a, cnefosaTesibHO, U MeHa) OTAe/IbHbIX BUA0B
BeLlen, noMnmo HopM K, MOXeT peryampoBaTbCsa NHbIMU (befepasibHbIMU 3aKOHaMU, a

TaK>Xe OpyrmmMmm npaBoBbiIMN aKTaMW. 2

Tak, cneuvasnbHblie NpaBuia Kynan-npogakn MoryT 6biTb yCTaHOBIEHbI defepasibHbIMUN
3aKOHaMM B OTHOLUEHWUN LEeHHbIX ByMar n BantoTHbIX LieHHoCcTen (n. 2 ¢cT. 454 TK).

Takum obpa3oM, MMyLLLECTBEHHbIE NMPaBa He MOryT NMpU3HaBaTbCs 06bekTaMn AOroBopa
MeHbl, a NonoxeHunsa rn. 31 MK - NpUMeHATBLCA K CAesIkaM, CBA3aHHbIM CO B3aUMHOWN
YCTYMKON UMYLLLECTBEHHbIX NpaB. [10 3TUM e Nnpu4YnHaM He MOXKEeT pacCMaTpuUBaTbCA B
KavyecTBe 00OroBopa MeHbl 4OroBOp, MO KOTOPOMY OZiHa CTOPOHA nepenaeT Apyroun
CTOpOHe ToBap B 06MeH Ha yCTYMNMKYy MMYLLLECTBEHHOIr0 NpaBa. ToBapoB, KOTOpbIe B
MOMEHT 3aKJIlOYEHNS AOrOBOPa MMEKTCSA Yy CTOPOH, HO U TeX TOBApPOB, KOTopble byayT
co3aaHbl nnan oroBop MeHbl MOXET ObITb 3aKJ/I04EH B OTHOWEHUN ByayLimx ToBapos..

1.3 NMNpaBa n 00A3aHHOCTN CTOPOH.

Coaep>xaHue obsA3aTeNbCTBA, BbITEKAIOLLEr0 U3 Or0OBOpPa MeHbI, onpeaenseTcs
npeaMeToM 3TOro AOroBopa, a MMEHHO TeM, 4TO Ka)kaasa U3 CTOPOH obsa3yeTcsa nepenaTb
B COOCTBEHHOCTb APYron CTOPOHbLI OAMH TOBap B 0bMeH Ha apyron. PacnpeneneHune
npas 1 obs3aHHOCTEN MeXAY yHaCTHUKaMW LOroBopa MeHbl onpeaenseTcs B
COOTBETCTBUM C HOPMAaMM O AOrOBOPE KYrMan-npoaakm (He NnpoTneopedaLLmmm
crneuvanbHbIM NMpasuiaM 0 OroBOpe MeHbl N CYLLeCTBY MeHbl, @ MOTOMY NPUMEeHSAEeMbIMUN
K 9TOMY O00roBOpYy) C y4eTOM TOro, 4TO Ka)K[asd U3 CTOPOH TakKoro Jorosopa npusHaeTcs
nponaBLOM TOBapa, KOTOPLIN OHa 06A3yeTcA nepenaTb, U OAHOBPEMEHHO NOKyMaTenem
ToBapa, KOTOpbIN OHa 06a3yeTcsa NPUHATL B 0OMeH OT KOHTpareHTa (M. 2 ¢cT. 567 ITK).

B pamMkax ncnonHeHms ocHOBHOM 06513aHHOCTKM MO AOroBOpPY MeHbl (Nepeaava
obMeHnBaemoro ToBapa B CO6CTBEHHOCTb KOHTpPAreHTa) Ka>kgasi U3 CTOPOH O0J1>KHa
obecneunTb Nepenady COOTBETCTBYHOLWEro TOBapa B CPOK, YCTAaHOBJIEHHbIV AOrOBOPOM,
a eCc/ln TaKon CPOK OOroBOPOM He YCTaHOBJ/IEH, B COOTBETCTBUK C NpaBmunamm ob
ncnonHeHun beccpoyHoro obssaTtenbcTBa (cT. 314 IK). Ecam nHoe He npeagyCcMOTpPEHO
0OroBOPOM MEHbI, BMECTEe C TOBApOM A0/1IXKHbl ObITb NepeaaHbl NPUHAANEXHOCTM



rnepenaBaeMoin BeLM, a TakKXXe OTHOCALWLMECA K HEW OOKYMEHTbI (TEXHMYECKUA nacnopT,
cepTndUKaT KayecTBa U T.M.), NpefyCcMOTPEHHbIE 3aKOHO4ATe/IbCTBOM U AOMOBOPOM,
OLHOBPEMEHHO C nepefaven BeLln.

MOMEHT UcnosiHeHMs 0653aHHOCTU NepenaTh TOBAp ONpenenseTcs ogHUM U3 Tpex
BapWaHTOB: BO-MEPBbIX, NPV HaM4YUK B OOroBope ycnoBus 06 obsisaHHOCTH
COOTBETCTBYIOLLEN CTOPOHbI MO J0OCTaBKe TOBapa, - MOMEHTOM BpyYeHUs ToBapa ApYroW
CTOPOHE; BO-BTOPbIX, €C/IM B COOTBETCTBUN C JOFOBOPOM MeHbl TOBApP A0/HKeH bbiThb
nepenaH KOHTPAreHTy B MecTe HaxoXXAeHUs ToBapa - MOMEHTOM NpenoCcTaB/IeHUS
TOoBapa B pacnopsi>XKeHne nocnefHero B COOTBETCTBYIOLLEM MECTE; N HAaKOHELL, BO BCEX
OCTaJIbHbIX C/ly4asiX - MOMEHTOM CAA4YuX TOBapa NepPeBO34YMKY UM OpraHn3aumnm ceasum. B
nocsegHeM criyyae OaToW UCMoNIHEHUA 06a3aTeNIbCTBa A0JIXKHa Npu3HaBaTbCs AaTa
COOTBETCTBYIOLLEro JOKYMEHTA, MoATBEPKAAOLWEro NpMHATUE TOBapa NepeBo34nKoM
WU opraHun3aumen cBa3n Ona AOCTAaBKU KOHTpareHTy, 1mbo aata npuemMo-caaTo4YHoro
NoKyMeHTa. Mo obuemy npaBuy AaTon UCrosiHeHUs oba3aTenbCTBa No nepegaye To-
Bapa onpenensieTcss MOMEHT nepexoaa pucka ciyyanHon rmbenn nam cny4yamHom nopym
ToBapa.

OfQHako, B OT/IMYME OT A0roBopa Kyrnan-npoaaku, UcnoaHeHne obs3aTenbCTBa Mno
nepenade ToBapa eLle He BJieYeT nepexona npaBa cobCTBEHHOCTW Ha ToBap K
KOHTpareHTy. [1ns 3Toro Tpebyetcs, 4Tobbl U Apyras CTOPOHA BbIMOJIHMIA CBOIO
06513aHHOCTb N0 Nepegaye ToBapa B 0OMeH Ha MoJsly4YeHHbIN el ToBap.

Ecnn 06beKTOM MeHbI ABNAIOTCS TOBApbI, onpeaensieMblie poaoBbIMU MPU3HaKaMu, rMpu
NCMNOJIHEHMW [OrOBOPA MEHbI BaXKHOE 3HAaYeHMe UMeeT KOJIMYEeCTBO NoaJsiexxallmnx
nepefiaye TOBapoOB, KOTOPOE A0JIKHO ObiTb NMPenyCMOTPEHO B IOFOBOpPE B
COOTBETCTBYIOLWIMX eANHNLAX NU3MEPEHUS NN LEHEXKHOM BbIPpa>keHuu.

[lonyckaeTca Tak)Xe BO3MOXXHOCTb COrJlacoBaHUA CTOPOHaMK B 40OroBOpe b nopsagka
onpeneneHnsa konnyectsa ToBapos (M. 1 cT. 465 NC), 4TO NMeeT Ba)KHOE 3Ha4YeHue,
MOCKOJIbKY KOJIN4ECTBO TOBAPOB OTHOCUTCH K CyLLEeCTBEHHbIM YCJIOBUAM LOrOBOpa MEHHbI,
He onpenesiseMblX C MOMOLLbIO OUCMNO3UTUBHBLIX HOPM, U ero OTCYTCTBME B AOroBope
BJleveT Npu3sHaHue nocsiegHero He3akJIlo4YeHHbIM.

Mpwn noboM BaprnaHTe onpeneneHns Koam4yecTsa TOBAapoOB AOMOBOP NpPU3HAETCH
3aKJII0YEHHbIM, €C/IN ero coaep>xaHne no3BosseT yCTaHOBUTb KOJIMYECTBO TOBApOB,
noane)awmx nepegaye Ha MOMeHT MCMOJIHEHUA OOroBopa.

[JOroBOpoM MeHbl MOXXeT ObITb npeaycMoTpeHoO, 4TO rnepenade noasie>xxaT ToBapbl B
oripepnejieHHOM CooTHoOLleHUn Nno sngam, mogesiam, pasMmepam, LsetaMm M MHbIM



npu3HakaM (accopTuMeHT). 1o TakoMy AOroBOpYy COOTBETCTBYHOLLLAA CTOPOHa 06si3aHa
nepenaTb KOHTPareHTy TOBapbl B aCCOPTUMEHTE, COrjlacoBaHHOM CTopoHaMu (cT. 467
K).

B noroBope MeHbl MOryT 6bITb NpeaycMoTpeHbl TpeboBaHUS, NpeabaABASEMbIE K
KayecTBy oObMeHMBaeMbIX TOBapoB. B 3ToM cnyvyae nepenaBaembie TOBapbl AOJIXKHbI
COOTBETCTBOBATb YKa3aHHbIM TpeboBaHMAM. B oCTanbHbIX C/ly4asax rnepegaBaeMble
TOBapbl A0/KHbI ObITb MPUrOAHBIMWU ONS LeNen, AN KOTOPbIX TOBapbl Takoro poaa
06bI4HO NCMONBL3YIOTCA.

[loroBOp MeHbl MOXKET BKJIO4aTb TakXXe YC/I0BUS O KOMMJIEKTHOCTM ToBapa (nam o
KOMMJIEKTE TOBapoOB), 0 TpeboBaHUAX, NpeabsABASAEeMbIX K Tape U yNaKoBKe
obMeHnBaeMbIX TOBapOB 1 T.M. B 3Tux cny4vasax 6yayT nognexxaTb MPUMEHEHMIO
COOTBETCTBYIOLLMNE MOJIOXKEHNSA O OOrOBOpPE.

HencnonHeHne nnbo HeHagnexauliee ncnoaHeHme obs3aHHOCTM MO Nepenade ToBapa
BJieYeT N5 COOTBETCTBYIOWEN CTOPOHbI HEraTUBHbIE MOCNEeACTBUN HE NCMOJIHEHUNS
obs3aHHOCTEN Mo nepefaye ToBapa BAeYeT OJ19 COOTBETCTBYIOLLEN CTOPOHbI
HeraTuMBHble NOCNeACTBUSA, NMpefyCcMOoTpeHHble 'K Kak NMPUMEeHNTESIbHO K HapYyLUEeHNAM
OTAEeNbHbIX YCJIOBU AOroBOpa KYMn-Nnpoga>kn, Tak N Ha Cslyda HapyLweHus BCAKOro
rpa>kgaHCKo-npaBoBoro obsa3atenbcTBa. B 4aCcTHOCTU, KOHTpareHT BrpaBe TpeboBaTb
BO3MELLEHNSA NPpUYNHEHHbIX yobITKOB (CT. 15, 393 IK). B cny4ae, ecam no A4OroBopy MeHsbl
rnogsiexxana nepepaye nHamMeBmnayanbHo-onpeneseHHasa Bellb, KOHTpareHT (Npu ycnosum
ncnosHeHns ceoen 06493aHHOCTKM MO Nepefavye ToBapa) BNpase TpeboBaTb 0TOOpaHUA
3TOW BELN y CTOPOHbI, HE NCMosIHMBLWEN 0643aTenbCTBO, N Nepefaydn ee Ha
npenycMoTpPEeHHbIX LOroBOpoM ycsioBusax (cT. 398 MK).

ﬂ,OFOBOpOM MeHbl MOTYT ObITb npenycMoTpeHbl MHblE MocsieacTBUA HENCTIONTHEHNA NN
HeHaanexallero ncnosHeHns o6a3aHHOCTM Mo nepenadye obmeHnBaemoro TOBapa.

CTopoHa fooroBopa MeHbl HeceT TakXXe 0ba3aHHOCTU, NpefaycMoTpeHHble TK B
OTHOLLUEHNW NMOoKyrnaTesis No A0roBOpYy KYNau-nponaxku (3a NCKayeHneM, pasymeeTcs,
ob6sa3aHHOCTM No onslaTe obMeHBaeMbIX TOBApOB).

Ka)kgasa n3 CTOpOoH Mo AoroBopy MeHbl o643aHa NPUHATL NepefaHHbIn en ToBap.
NcknoyeHne cocTaBnsaoT NnLWb Te C/lyYau, Korga cooTBeTCTBYOLWaa CTOpOHa HadeneHa
(B COOTBETCTBUMN C HOPMaMM O AOrOBOPE KYMJN-Npogakmn) npaBom TpeboBaTb 3aMeHbI
TOBapa WM 0TKasaTbCs OT UCMOJIHEHNA LOroBOpa, HaNpUMep, ecau en nepenaH Toeap C
HefOoCTaTKaMU, KOTOpPble HOCAT CYLLEeCTBEHHbIN XapakTep.



BbinonHeHne 06493aHHOCTN NPUHATL TOBapbl B CPOK WU B NOPSAAKe, NPefyCMOTPEHHbIE
ANOroBOpPOM, O3HAYaeT, B HaCTHOCTMN, YTO COOTBETCTBYOLWAA CTOPOHA A0JI>KHa COBEPLUTDb
BCe HeobxoanmMble OENCTBUS, NO3BOMSAKOLWMNE KOHTPAreHTy nepenaTb e TOBapbl
(coobwmnTb aapec, Mo KOTOPOMY TOBapbl A0/IXKHbI OTIFPYy>XXaTbCA; NPeaoCcTaBUTb
TPaHCNOPTHLIE CpeacTBa A9 NepPeBO3KN TOBAPOB, eC/M Takasd 06493aHHOCTb BbiTEKaeT
U3 gorosopa, u T.n.).

KoHKpeTHble AencTBus, Heobxoanmele ANns obecnevyeHns nepenadn u noayvyeHus
COOTBETCTBYIOLLINX TOBAPOB, B C/ly4ae, KOrga AOroBOPOM MeHbl He NpeayCcMOTpPeH
NopsaaoK NPUHATUA 0OMeHNBaeMbIX TOBapoB, NpeaonpeaensoTCs YCTAaHOBIEHHbIM
CTOpPOHaMM criocobom rnepenaym 3Tux ToBapos. EC/M 1OroBOpoM npeasycMOTPEHO, YTO
ToBap nepenaeTcs

MyTeM ero Bpy4eHus KoOHTpareHTy. Wnam ykazaHHOMY UM nnyy (Npu gocTaBke ToBapa),
KOHTpareHT AoJiKeH obecne4ynTb NPMHATUE OAHHOIMO TOBapa B NPeayCMOTPEHHbLIN
A0OroBOPOM CPOK, UM YKa3aHHOMY UM nuuy (Npn goCcTaBkKe TOBapa), KOHTPareHT
nomKeH obecnedynTb NPUHATUE AAHHOIO TOBapa B NpeAyCMOTPEHHbI AOrOBOPOM CPOK
COOTBETCTBYOLWMMN YNOJIHOMOYEHHbLIMW NpeacTaBuTenaMmun. B cnydasax, korga corsacHo
yCNOBUSAM O0OroBopa MeHbl TOBap O0J/IXKEH bObiTb NepefaH B MecTe HaxoXAeHUsa ToBapa
(«camMOBbIBO3»), KOHTpaAreHT go/KeH obecne4ynTb BblAeNIeHNe CBOEro npencrasmTend, a
B HEOOXOOUMbIX C/IyYassX U TPAHCMOPTHOro CpeacTBa, ANa NMPUHATUSA TOBapa U ero
BblBO3a.

B ocTasibHbIX C/lyYanX, KOraa AOroBOPOM MeHbl He NMpeayCMOTPEHbI AO0CTaBKa TOBApPOB
nmbo ero NpUHsAITME B MECTE HAaXOXKAEHMS NepenatoLLen CTOPOHbI U nepefaya ToBapa
NPON3BOANTCSA NYyTEM €ro cAavyn TPAaHCMOPTHOM OpraHM3aL M NanM opraHn3aLnm CBs3u,
NEeNCTBUS COOTBETCTBYIOLLLEN CTOPOHLI MO NPUHATUIO TOBapa COCTOSAT B €ro npnemMke
COOTBETCTBEHHO OT NepeBO34YnKa UIN OpraHn3aumm cea3n. Takas NpueMkKa OoJKHa
OCYyLLLEeCTBNATLCA C cobnogeHmnem Bcex TpeboBaHM, NpeayCMOTPEHHbIX TPAHCMOPTHbLIM
3aKOHOAATEeNIbCTBOM N 3aKOHOZAATENbCTBOM 06 yCnyrax, oKa3blBaeMblX OpraHn3aumnsmm
CBS3W.

HencnonHeHne nnn HeHagnexxallee UcrnosiHeHne o6s3aHHOCTEN NO NPUHATUIO TOBapa
NM60o 0TKa3 OT NPUHATUSA NMPeayCMOTPEHHOIN0 OrOBOPOM MEHbLI TOBapa BaeYeT ans
COOTBETCTBYIOLLLEN CTOPOHbI HEraTUBHbIE NOC/IeACTBUA. E€ KOHTpareHT noslydaeT NpaBo
notpeboBaTb OT MOKynaTeNns NPUHATUA TOBapa B MPUHYANTENIbHOM Mopsiike NyTem
obpalleHns C COOTBETCTBYIOLLNM UCKOM B Cyl. B 3ToM cnyyYyae npaBa CTOPOHBI,
nepenatowlen Topap, MoryT 6biTb o6ecneyeHbl TakXXe NyTeM B3bICKAHMA C KOHTpareHTa
CTOMMOCTW TOBapa M pacxonoB, CBA3aHHbIX C €ro XpaHeHNeM.



HenpuHsATE NepefaHHOro ToBapa MOXET CJIy>XMTb OCHOBAHMEM /1 OTKa3a oT
NCMNOJIHEHMS AOrOBOpPA, YTO BJIEYET pacToOp)XeHNe A0roBopa MeHbl. HezaBucnMmMo oT
BbibpaHHOro crocoba 3alnTbl OT HE3AKOHHbIX OENCTBUIA CTOPOHbI, YKJIOHSOLENCS OT
NPUHATUA TOBapa, €€ KOHTPAreHT COXpPaHseT npaBo TpeboBaTb BO3MELLEHNS YObITKOB,
NPUYNHEHHbIX HENCMONHEHWEM UM HEHAANEXALWMM UCMONIHEHNEM 0b6si3aHHOCTEN No
NPUHATUIO ToBapa. Ecnn noroBopomM npengycMoTpeHo, 4TO ToBap nepefaeTcs NyTeM ero
BPYYEHUSA KOHTPAreHTy.

Ecnv nHoe He NpeayCMOTPEHO AOr0OBOPOM MM UHBLIM (heaepasibHbiM 3aKOHOM.

o 1.

OcobeHHOCTHU NPaBOBOro peryJimpoBaHus
O,OroBOopa MeHbl.

Mpn NOAroToBKe NpoekTa HOBOro Npa)kaaHCcKoro Kkogekca Poccnnckon depepaumm 6bino
peweHo B OCHOBHOM COXPaHUTb CTaBLUUNA Y)Ke TPaAULUWNOHHLIM A19 OTE€YECTBEHHOI 0
3aKOHOOaTeNbCTBa NOAXO0M, CYyTb KOTOPOro COCTOS1a B TOM, 4TOObI AaTb onpeneneHmne
00roBopa MeHbl U PacnpoCTPaHUTb Ha OTHOLLEHMS, BbiTEKaloLWmMe N3 3Toro 4oroBopa,
OEeNCTBME COOTBETCTBYHIOLWMX MPaBUa 0 A40roBOpe Kyrnan-npoaaku, 4T1o n 6b1s1o
peann3oBaHo B CT. 567 K.

Brnepsble Kogekc yCTaHaBMBaET PAaL CrieunasibHbIX NpaBua 0 MeHe, OTpakatoLmnx
ocobeHHOCTH cogepXXaHma N NCNoJIHEHMA 3TOro 4OroBopa».

Ka)knoe 13 Ha3BaHHbIX crieumanbHbIX npaswsa, perJlaMeHTnpytrowmnx obs3aTenbCTBa,
BO3HMNKaOW e n3 0oroBopa MeHbl, Yy4nTbiBaeT TY WJIN NHYIO 0CODEeHHOCTb AaHHOro
OOroBopa n cengertesibCcreyeT, NIOMMMO BCero rnpo4vyero, o CaMoCTodATEJIbHOM XapaKTepe
OOroBopa MeHbhbl. Peuyb npet o canegyouwmnx cneunalbHbIX NpaBuJiax.

B cny4asx, Korga B 4OroBope MeHbl OTCYTCTBYIOT YCJIOBUSA O LieHe 0BMeHMBaeMbIxX
TOBAPOB, @ TAKXXe 0 pacrnpefeseHnn Mexxay CTOPOHAMUN PACX0A0B, CBSA3aHHbIX C
ncrnosiHeHnem ob6A3aTeNbCTB, ciegyeT UCXOAUTb U3 NMPEANosIOKEHNS, YTO NpeaMeToM
JloroBopa sBnseTca obMeH paBHOLLEHHbIMU ToBapaMu. Pacxoabl e Ha nepenadvy
TOBapPOB, X MNPUHATUE U UHblE NeNCTBUSA, CBA3AHHbIE C UCMOJIHEHMEM [0r0BOPaA, AO/IKHbI
B Ka)X[IOM KOHKPETHOM CJly4ae BO3/laraThCs Ha Ty CTOPOHY, KOTopas HeceT
CcooTBeTCTBYOLINE 0693aHHOCTLX COrJlacHO AOroBOpY.



BmecTe c TeM, ecim U3 TeKCTa AOroBopa BbITEKAET, YTO ero npeaMeToMm saBnasieTcs obmeH
HepaBHOLEHHbIMW TOBapaMu, Ha CTOPOHY, 06a3aHHY0 B COOTBETCTBUN C AOrOBOPOM
nepefaTb TOBap, LleHa KOTOPOro HUXe, YeM LieHa ToBapa, npegnaraemMoro B obmeH,
BO3JlaraeTcsi 4ONOJIHUTENbHAsA 0693aHHOCTb MO onaTe pa3HULbl B LleHaX Ha yKa3aHHble
ToBapbl. ONnaTa pasHuLUbl B LLeHax AoJIXKHa ObITb Npon3BeaeHa HENOCPeACTBEHHO A0
UnK nocne nepegayun ToBapa, MMewLlero 6onee HU3KyO LeHY. [loroBOPOM MEHbI MOXXET
ObITb NPeayCcMOTPEH APYron MopsAoK KOMMeHcaunn pasHuLbl B LLeHaX Ha
obMeHnBaeMble TOBapbI.

O6meH TOBapOB MO A0roBOPY MeHbI He 06513aTeNIbHO A0/1)KeH ObiTb 0AHOMOMEHTHbLIM, He
NCKJII0YalTCA Cyvyan, Korga B COOTBETCTBMU C JOFOBOPOM faThl Nepenaydn
obMeHVBaeMbIX TOBAapOB He COBMaAaloT: CHavana cBol 0683aHHOCTL Mo Nepegaye
TOoBapa WUCMOJIHAET ofiHa

CTOpOHa, a 3aTeM, CNYCTS HEKOTOPOE BPeMS, - ee KOHTpareHT. B nogobHon cutyauumu,
Korga Cpoku nepenayn obMeHnBaeMblXx TOBApPOB HE COBMAAAlOT, UCMOJIHEHUE
0643aHHOCTVM MO Nepenaye ToBapa TON CTOPOHON, AN KOTOPOW NpenycMoTpeH bonee
no3OHWUIN CPOK Nepeaayvyn ToBapa, NPU3HAETCA BCTPEYHbIM UCNOSIHEHNEM 06si13aTeNbCTBA.

OTO O3Ha4vaeT, YTOo B C/ly4ae Henepeaayn TOBapoOB CTOPOHON, KOTOpas AOJ/IKHA
COBEPLWNTb Takme aencTemsa B 6onee paHHUI CPoK, MO0 Npu HanM4nm obCTOATENLCTB,
04eBMOHO CBUAETENbCTBYIOWMX O TOM, 4TO Nepefadya ToBapa He byaeT npousseneHa B
YCTaHOBJ/IEHHbIN LOrOBOPOM CPOK, KOHTPAreHT 3TON CTOPOHbI Kak CybbeKT BCTPEe4yHOoro
ncrnonHeHns obsizatenbCTBa BNpaBe NPUOCTaHOBUTL nepenavyy CBOUX ToBapoB nbo
BoObLLE 0TKa3aTbCA OT UCMOJIHEHMA AOroBopa 1 NoTpeboBaTb BO3MeLLEeHNS YObITKOB (CT.
328 IK).

CneuvanbHoe NMpaBuIo No CPaBHEHUIO C HOPMaMU, PEryNPYLWLMMA 4OFOBOP KYMNJN-
npoAaku, 1 € 06LMMKN NONOXKEHNAMM O FParKAaHCKO-NPaBOBOM [Or0OBOPE, KaK y)Xe
oTMeYasnoch, npegycMmoTpeHo MK NpMMeHNTEeNbHO K A0rOBOPY MEHbI B OTHOLLEHWN
MOMeHTa nepexofa nNpaBa cO6CTBEHHOCTM Ha obMeHMBaeMble ToBapbl. CyTb 3TOro
npaBuia COCTOUT B TOM, YTO €CJIN 3aKOHOM UM AOFOBOPOM MeHbl HE NpeayCMOTPEeHO
NHoe, NpaBo COBCTBEHHOCTM Ha oOMeHBaeMble TOBapbl NepexoanT K CTOPOHaM,
BbICTYMatoLWMM MO AOFOBOPY MEHbl B Ka4eCTBE NoKynaTenen, 0o4HOBPEMEHHO Nocse

ncnonHeHnsa obsasaTenbCcTs nepegatb COOTBETCTBYHOLLME TOBapbI obenmn CTOPOHaMM .2

HekoTopbIMN 0CODEHHOCTSAMN OT/IMYAETCA TaKXe U peryanpoBaHmMe OTHOLLEHUIA,
CBA3AHHbIX C MPUMEeHeHeM OTBETCTBEHHOCTU 3a U3bATUE TOBapa, NoJIy4eHHOro no
norosopy MeHbl (cT. 571 K). Kak n3BecTHO, N0 A0OroBOpYy Kynau-npona>ku rnpoaasew,



o0653aH NnepenaTb NMoKynaTesito ToBap CBOOOAHBLIM OT Kakux-nmbo npaB TpeTbux nnL 3a
NCKJIIOYEHMEM CllyYas, Korga cam nokyrnaTesib Coraacuacsa NpuHsaTb ToBap,
obpeMeHeHHbIN NpaBaMn TpeTbuX nnL,. [JaHHOE MOoJI0XKEHME B MOJIHOWN Mepe OTHOCUTCSA U
K AOroBOpYy MeHbl. BMecTe ¢ TeM, Npu HapyLeHNn yKazaHHON 06893aHHOCTN CTOPOHOW NO
[OroBOpy MeHbl OHa A0JIXKHa He TOJIbKO BO3MECTUTb CBOEMY KOHTpaAreHTy ybbITKK, Kak
3TO MMEeT MeCTO MO A0roBOPY KYMJMN-MPOAa>Kn, HO U BO3BPATUTb KOHTPAreHTy NoJly4YeH-
Hbl OT HEro B obmeH ToBap.

CnepnoBaTeNibHO, €C/in TOBApPOM SIBNSIETCA BELlb C UHONBUAYAIbHO-0NpeaeNeHHbIMU
npu3HakaMu, oHa B Nof06HbIX cydasax MoxXeT bbiTb nctpebosaHa obpaTHO OT Apyron
CTOPOHbI.

B ocTasIbHOM, KaK y>xe 0TMe4anocb, JOrOBOP MEHbl PEryanpyeTCcs NOJIOXKEHUAMN O
KynJie-npogake, ecav 3To He NMPOTUBOPEYNT CyLecTBY 06493aTeNbCTB, BO3HMKAIOLWNX U3
3Toro gorosopa. MNMpunyem Kpyr HOpM, periameHTUPYIOLWNX KYNJO-NMPoaaKy U
noane)awmx NPUMEHEHMNIO K Or0OBOPY MEHbI, He OrpaHNYNBaETCA NLWb 06LWMMK
MOJIOXKEHUAMU O KyMnJe-nNpoaake, Kak 3TO MMEET MeCTO NMPUMEHUTENbHO K AOrOBOpaM,
NpPM3HaBaeMbIM OTAE/IbHbIMU BUAAMU KYMIN-NPOAaXKN. K OTHOLLIEHWSIM, BbITEKAKOLWMNUM U3
J[lOroBOpa MeHbI, NogJsiexxaT NPMMEHEHWIO U cneunasbHble NpaBuia, NoCBsLLEHHbIe
OTAENbHbIM BUAAM AOroBOpa KyrMJn-npoaakm 1 y4nTbiBatowme cneymnpuky
npoAaBaeMbix 06BEKTOB (Mpofarka HeABMXKUMOCTU, NpoAaka npeanpusaTun,
KOHTpPaKTauus CeNlbCKOXO3ANCTBEHHOM NPOAYKLX U T.M.).

2. O0wWan xapakTepucTUKa O0roBopa AapeHus.

HoBbin Mpa>ka4aHCKNN Kogekc PO cyuieCTBEHHO paclUMpPU Kak peryanpoBaHumne, Tak u
cthepy npumMmeHeHnsa ooroBopa gapeHuns. Ero npegmeTom MoxeT ObiTb pa3HOro poaa
NMyLLEeCTBO: Nepefaya ogapseMoMy B COBCTBEHHOCTb BeLu; nepeaadya
NMYyLLLEeCTBEHHOI O NMpaBa, NpUHagiexxalero gapuTento; ocBoboXxxgeHne ogapsemMoro ot
NCMNOJIHEHNS UMYLLLECTBEHHON 0653aHHOCTK, B TOM YUC/e UMYLLECTBEHHOWN
OTBETCTBEHHOCTW.

OTANYNTENbHON YepTol AOroBopa AapeHuns sBnseTcs oboraweHne ogapsieMoro 3a cyeT
napuTens. MNpu HaANYMM BCTPEYHON nepenayn A4OroBop Hefb3s CYMTaTb AapeHuem. Mo
fencreytowemy MK noroBop gapeHus MoxxeT ObiTb KaK peasibHbIM, Tak U
KOHCEeHCYyaJibHbIM AOroBOpPOM. B nocnepnHeM cnyyae norosop nopoxkaaeT 06583aTeNbCTBO
nepenaTb oJapseMoMy onpenesieHHoe MMyLLLecTBO B Byayuiem.



3TO OAMH N3 HEMHOIMX NOrOBOPOB, B KOTOPOM OMpeaessatollyo posib UrpatloT He
NMYLLIECTBEHHbIE MHTEPECHI, @ MOpPaJibHble MOTUBbI, UMW HA MOMEHT 3aKJ/IlO4EHUS
[lOroBOpa PyKOBOACTBYETCS OapUTENb.

Tak, ogapseMbli UMeeT HeorpaHNYEHHY BO3MOXXHOCTb OAHOCTOPOHHE OTKa3aTbCHA OT
[0roBopa A0 nepefayv emy gapa. 9TO KacaeTcsd c/lyvaes, Korga Mexkxay 3akJlyeHnem
OOroBopa v nepenayvyen sewm cyuiectsyeTt cpok. Cnoea "0o nepegayvun gapa" Hy>KHO
TONIKOBaATb paclUMpUTENbHO, BK/oYasa obewaHmne gaputens oceoboanTb ogapsaemMoro oT
NMYLLLECTBEHHON 0653aHHOCTU UM NOOAaPUTb eMy NMPaBo, TakK Kak NMPUHATUE Oapa
MOXXEeT BbITb CBA3aHO C HEO6XOONMOCTbIO OCYLLLECTBUTbL pPAag AENCTBU NO nepeaaye
rnpasa. [10 OKOHYaHUA 3TUX OENCTBUN ap HE CHUTAETCA NMPUHATLIM, U o4apsSAeMbln
COXpaHseT NpaBo Ha pacTop)XeHue A0orosBopa. 3aKOH He npefgycMaTpuBaeT
BO3MOXXHOCTM YaCTU4YHOIro 0TKa3a OT fapa, MOCKOJIbKY B TaKOM cilly4ae Heobxoammo
N3MEHUTb YCJ/IOBUA O0roBOpa, a And 3Toro TpebyeTrca cornacne gapurens, T.e.
corsaweHue cTopoH (cT. 450 IMK). OTKa3 oT NPUHATUSA Aapa A0/KeH bbiTb COBEpPLUEH B
TON Xe hopMe, KoTopasa yCTaHOBJIEHA 3aKOHOM )15 3aKJII04EHNA AaHHOIro 4oroBopa
napeHus.

Ecnn oTKas OT NPUHATUA fapa NPUYNHUT fapuTento yObITKK, HanpuMep Koraa oH noHec
pacxonbl Ha ohopMieHNe nepenaydn Bewmn, XxpaHeHne, TPAaHCNOPTUPOBKY, OH Brpase
notpeboBaTb OT 0O4APSAEMOro BO3MeLleHNs peanbHoro yuepba (n. 3 ct. 573 INK). Ha
OCHOBaHuuM CcT. 577 'K paputenb BripaBe 0TKa3aTbCA OT NCMNOJIHEHUS O0roBopa,
coaep>xauwero obewaHme nepenatb 0gapsemMoMy Bellb nan nNpaso Ambo ocesoboanTb
0apsAeMoro oT MMyLLEeCTBEHHOW 0693aHHOCTIN, eCn Nocse 3aKJI4YeHns 4orosopa
NMYLLECTBEHHOE NN CEMENHOE NoIoXKeHne NMbo CoCcToAHME 300p0BbA AapuTens
N3MeHMI0Cb HAaCTOJIbKO, YTO UCMOJIHEHVE A40roBOpa B HOBbIX YCJIOBUAX CYLLECTBEHHO
CHU3NT YPOBEHb €ro XXU3HW.

Benay 6e3B03Me3gHOCTN LOroBOpa fapeHusa Hafo NPUATU K BbIBOAY, YTO K JapuUTesto
HeT OCHOBaHUN NpeabsaABNATb TpeboBaHMA B OTHOWEHNN KavYecTBa NoAAapPEHHOr o
nmyuwectsa. OagHako B cooTBeTCTBUK cO CT. 580 MK Bpen, NPUYNHEHHbIV XXU3HW,
300POBbLIO N NMYLLLECTBY OZlapsAeMoro BCaeCTBME HeAOCTAaTKOB NOJAapEeHHON BeLUU,
rnoasieXXUT BO3MeLLEeHUIO fJapuTtenem no npasunam rn. 59 Nk, ecnm gokasaHo, 41O 3T
HeOOoCTaTKN BO3HUKAW [0 nepenayv Bewm ogapsaeMomMy, He OTHOCATCSA K YUCNY ABHbIX U
hapuTesnb XOTA U 3HaJ 0 HUX, He Npedynpeans ogapsaemMoro. 3a NocnencTBuUsA ABHbIX
HeLOCTAaTKOB OOJ/KEH OTBeYaTb ogapsieMbl, KOTopbln 6bia1 0693aH UX BbISBUTb. 3TN
npasna He 0XBaTbIBAOT C/y4aun, korga spep 6o Npu4nNHeH TpeTbUM nLaMm.
Hanpumep, 6611 nogapeH HENCNPaBHbIN MOTOP, MPU ero 3KCrJayaTaunum npu4YnHeH Bpes
TpeTbnM AnuaM. B Takmnx cnydasax Heobxogmmo npumeHeHune npasuna cT. 580 MK no



aHaJsiormn.

2.1 NMoHATHEe M d51eMeHThbl A0oroBopa AapeHusa.

[loroBopoM fapeHns Ha3blBaeTCHa A0OroBOpP, MO KOTOPOMY OfHa CTOpPOHa (faputens)
be3Bo3Me3aHO NepepaeT nnum obsasyeTcsa nepenaTb onpefeneHHoe MMYLEeCTBO OPYron
CcTopoHe (opapseMomy) nnbo ocsoboxxgaeT unm obasyetcs ocsoboanTb ee oT
NMyLLLECTBEHHON 06513aHHOCTM (CT. 572 TK).

[loroBop fapeHuns - rpakAaHCKo-NpaBoBOM AOrOBOP, B COOTBETCTBUM C KOTOPbIM  OfHa
CTOpOHa (paputenb) 6e3B03Me34HO nepepaeT Uam obsasyeTcsa nepefaTb APYron CTOPOHE
(ooapsemMomy) Belb B COBCTBEHHOCTL NMBO MMyLLecTBEHHOe nNpaBo (TpeboBaHue) kK cebe
nnn TpetTbemy nuuy, nnbo ocsoboxxagaeT nnm obsasyetca oceoboanTb ee OT
nMyLLecTBeHHOM 06s3aHHOCTU nepen cobon nnm nepen TpeTbUM JINLOM.

Mpn HanM4Ynn BCTPEYHOW Nepenayn Bewm namn npasa nmbo BCTpeyHoro obsizaTenbCcTBa
[LOrOBOP He NpuU3HaeTCs fapeHneM.

MHoOrmne ooroBopbl rpa’k4aHCKOro npaBa MOryT BbICTYMaTb U B KA4YeCTBe BO3MEe3[HbIX, U
Kak 6e3Bo3Me3Hble, 04HAKO NLLb JOrOBOPbLI AAPEHUA N CCYAbl ABAIOTCS
6e3Bo3Me34HbIMU BO BCeX CrlyHaax. Ha nepBbin B3rnag, oTCyTCTBME BCTPEYHOro
yaooBneTBopeHuns, T.e. beaBo3mMe3gHoOCTb oba3aTenbCTBa, NPOTMBOPEYUT CamMoun Npupoae
rpa>kK4aHCKoro npaea. Begb nmyuiecTBeHHbIe OTHOLLEHUS, BXOASALME B €ro npegmer,
TPaAUUMOHHO MOHMMAIOTCA KaK MMYLLLECTBEHHO-CTOUMOCTHbIE, TOBAPHO-OEHEXHbIE
OTHOLUEeHUS.

OnHako n be3Bo3Me3gHble NPaBOOTHOLWLEHMWS, PpaBHO Kak U abCconoTHble
NpaBoOTHOLWEHUA (K KOTOPbIM BOOOLLE HE MPUMEHNMO LefleHNe Ha «BO3Me3[Hble -
be3Bo3Me3aHbIe»), TakXKe MOryT UCMbITbIBaTb 4ENCTBME 3aKOHA CTOMMOCTU, XOTSA N He
CTOJIb iBHOE. Tak, NpaBOOTHOLWEHMSA COBCTBEHHOCTU HEe CBA3aHbl HANPSMYHO C
AeHe)XHbIM 0bMeHOM. Ho pelueHmne Bonpoca 0 NPpUHaAIeXXHOCTU Anuam TexX Uan UHbIX
Bewen apnseTca HeobxoAMMbIM OCHOBaHUEM ANA yH4aCTUA 3TUX JIUL B FPaXKgaHCKOM
obopoTe, a 06beM N xapakTep NpuHaanexawmx MM BeLLHbIX NpaB BO MHOIOM
npeponpenensiT cogepxaHne byayuwmnx obssaTenbCTBEHHbIX OTHOLWEHUA. TnaBHoe Xe,
no><ajslym, COCTOUT B TOM, 4YTO NpeaMeT He yTpadmBaeT npucylime eMmy Ka4yectBa ToBapa
W TOrga, Korga oH nepexoauT OT OOHOro nua K ApyroMmy 6e3so3mesaHo.



[loroBop gapeHunsa onocpenyeT nepexon nmyulectsa (Bewm, npasa 1 T.M.) OT 04HOrro
nvua K gpyromy, npudem v gaputesib, N ogapseMblil SBASIOTCS IOPULNYECKN
paBHOMpPaBHbIMU CybbekTaMn. Takmm obpa3omM, NPaBOOTHOLWLEHNS, BO3HUKatlOWME U3
O0roBopa AapeHuns, BMoJIHE YKa4blBalOTCA B paMKM NpeaMeTa rpa)KgaHCcKoro npasa u
afeKBaTHbl MeTo4y rpa>KgaHCKO-MpPaBOBOro peryanpoBaHms.

Mo pencTteytowemy NK gapeHne MOXKET BbICTYNaTb B Ka4YeCTBE KaK peasibHOro, Tak n
KOHCEHCYasibHOro gorosopa. B nocnegHem cny4ae norosop nopoxaaet 06a3aTenbCTBO
nepenaTtb onpenesieHHoe NMyLLLEeCTBO 0JapseMOMy B MOMEHT, He CoBMnagatoLwwmi c
MOMEHTOM 3aKJIlo4eHUs 4orosopa, T.e. B byayuieM. Pa3nnyma mexxny peajbHbiM U
KOHCeHCYyaJibHbIM 0OroBOpaMu JapeHnsa BeCbMa BEJIMKN N 3aTparnsaloT NpakTU4eCcKun
BCE acneKTbl OTHOLIEHUN MeX Ay AapuTeneM n ogapseMbiM. He cny4anHO 60NbLLINHCTBO
HOPM rnasbl 32 MK PO perynmpytoT nbo TONbKO peasibHble A0roBopbl fJapeHus, nnbo
ToNbKO obellaHne nofapuTb, @ KOIMYECTBO 06X HOPM, PacnpOCTPaHALWNXCA Ha BCe
BUAOblI JapeHUs, MUHUMabHO. EOAMHCTBEHHOE, 4TO 06beAnHAET BCe Pa3HOBUOHOCTHN
[0roBopa gapeHuns,- 3To ero 6e3Bo3mMe3gHbIN XapakTep.

HapeHune aBnseTca LOroBopoM, T.e. ABYCTOPOHHEN CcAesIKOM, OCHOBAHHOW Ha B3aMMHOM
cornaweHun. OHO NpennosiaraeT corjlacue ogapseMoro NPUHATb NpenJslioKeHHoe eMy
MMYyLLLeCTBEHHOE NpPaBo. DTUM MPU3HAKOM JapeHune oTJM4aeTcsa OT NpoLeHnsa 4ora,
KOTOpOoe B COOTBETCTBUU CO CT. 415 K P® OTHOCUTCA K OOHOCTOPOHHUM CAesIKaM.

MOTMBbI COBEPLUEHNS AAPEHUSA MOTYT BbiTb CaMbIMU Pa3/INYHbIMU: XKeJlaHNe NoKa3aTb
CBOE pacnoJsioXKeHne ogapsieMoMy, NoMoYb eMy, oTbnarogapuTb 3a 4TO-1MBO N gaxke
WHNUNNPOBATb OTBETHbLIN Aap. B aToM cMmbicne 6e3B03Me34HOCTb AapPEeHUSA He O3HaYaeT
ero becnpmynHHocTn. OgHAKO BO BCEX 3TUX C/YHasAX MOTUB JIEXUT 3a paMKaMu caMoro
OOroBopa AapeHunsa n HUKouM obpa3oM He BAUSET Ha ero 4enCcTBUTENbHOCTb. Ecnn xe
MOTMB BKJIIOYEH B COAEP>KaHMe Oorosopa, T.e. AapeHue nnm obewaHmne noaapuTb
dhopmManbHO 06yCNI0OBNEHO COBEPLUEHUEM KAaKUX-NNBO AeNCcTBM OPYron CTOPOHON, TO
3TO, KaK NMpaBwo, BeOeT K NPU3HaHNIO OroBopa AapeHUs HUYTOXKHbIM.

C Opyrom CTOPOHbI, XKeNnaHne 04apuTb MOXXET BbICTYNUTb MOTUBOM NHOMO, HEXENN
hapeHve, norosopa. Tak, nepefaya poACTBEHHUKY KBapTupbl Mo ee ourumnanbHom
6anaHCOBOW CTOMMOCTU (KOTOpPas BO MHOIO pa3 HUXXe peasibHOM PbIHOYHON LieHbI) C
SKOHOMUYECKOW TOYKN 3peHns - Wwenpbin nogapok. Ho opnanyeckn 3To - He gapeHuve, a
Kynns-npofa)<a, Nockosibky B 06A3aTenbCTBE U3 OOroBOpa NPUCYTCTBYET BCTPeYHoe
y[oBJIeTBOPeHne B BUAE MOKYMHOW LeHbl. TaknMm obpa3om, OCHOBaHMEM [0roBopa
hapeHuns ABNseTCca He camo no cebe xenaHne ogapuTb, a HamepeHue rnepenaTb
nmyuiectso 6e3803Me3HO.



B nocnegHmne rogbl oTe4ecTBEHHANA LNMBUINCTUKA CTasla BblAENATb B pany 06beKkToB
rpa>kgaHCKMX npaB MHGopMaumio. Mo ceoen npupoae nHpopmauma 6M3Ka K Takum
obbekTaM npas Kak pe3ysibTaTbl UHTENJIEKTYa/IbHON (TBOPYECKON) AeATeNbHOCTU, HO He
naoeHTn4YHa nM. Npasa Ha NHpopMauuo (Ha ee NoslydyeHue, pacrnpocTpaHeHme v T.n.)
MOryT BbICTYNaTb NpegMeToM COesI0K, B TOM 4Yucie japeHus Hapsaay ¢ ApyruMm
NMYLLEeCTBEHHbIMU NMpaBaMn. Hy)>XKHO MMeTb B BMAY, YTO HEKOTOPbIE UMYLLECTBEHHbIE
npaBa BoobLLE HE MOTYyT OTHYY>XXAaTbCs, Hanpumep TpeboBaHMa 06 afiMMeHTax Uam o
BO3MelleHUn Bpeaa, NPUYNHEHHOI 0 XXU3HN Unn 3a0posbio (cT. 383 IMK). pyrune npasa,
HanpuMep CepBUTYTbI, B CUTYy CBOEN NPUPOAbI HE MOryT BbITb NpegMeToM
CaMOCTOSATE/IbHOI0 OTHY )XAEHUSA, T. €. NepefaBaTbCs B OTPbIBE OT 06CNy)XMBaeMon nMu
BeLn. AHANOMrMYHO 1 NpaBa, BOMJIOWEHHbIE B AOKYMEHTapPHbIX LLeHHbIX BymMarax, MoryT
ObITb MOAAPEHbI NNLWb BMEeCcTe C caMon LeHHon bymaron (oapeHune coBepLlaeTcs nyTem
BPyYeHUs NpeabsaBUTENbCKON LeHHon bymaru nnbo B hopme MHOOCCaMeHTa, ecnm
bymara sBnseTcsa opaoepHon).

PaccMOTpuM peasibHbI OrOBOP AAapPEHUS, N0 KOTOPOMY AapuTenb nepenaet
ofapsaeMoMy MpaBo MoJsb30BaHUA KaKoW-N1Mbo cBoen Bellblo. DTOT AOr0OBOpP 3aK/04yaeTCcs
B MOMEHT nepenayun npaea (T.e. 3aKpensieHns npasa 3a ogapsemMsiM). Ho gapeHue
MMYLLECTBEHHOIr0 NpaBa B OTHOLWEHUN ceba CamMOro B TO XXe BpeMS O3Ha4YaeT U
NnpUHATNE Ha cebsa KoppecnoHanpyWwmnx ob6a3aHHOCTEN Nnepen oAapsieMbiM (B HalLEM
npumepe 370 - 0643aHHOCTbL MO Nepegaye Bewm B 6e3so3mesgHoe Nosib3oBaHueE).
CnepoBaTenbHO, 34€Cb peasibHbI AOrOBOP AapeHusa nopoxkaaeT 0653aTenbCTBO,
cofep>XaHneM KOTOpPOro ABASETCA He nepeaada gapa (aap, T.e. NpaBo, y)Xe nepenaH), a
BbINOJIHEHNE KaKNX-NNBO MHbIX OENCTBUN. AHANOrM4Haa KapTuHa HabnwgaeTca n Bo
BCEX APYrmnx cay4asx gapeHus nMyLecTBeHHOro npasa B OTHOLWEHNN CaMOro gapurens:
BO3HMKaeT HOBOe 06513aTeNbCTBO, COAEPXaHNE KOTOPOro onpeaensaeTcs XxapakTepom
MnoAapeHHOro npaBa N MOXXeT MMeTb MaJsio 0bLiero ¢ nepeoHaYasibHbIM 4OrOBOPOM
napeHus. Taky CUTyaumnio BpaL M MOXXHO CHUTaTb HOPMasibHOMN.

BoNbLWNHCTBO 0693aTeNbCTBEHHbIX MPAB UMEET CPOYHbIN XapakKTep, NO3TOMY, BbiCTyMnas
npeaMeToM A0roBopa AapeHusi, OHU CTaBAT NO4 COMHEeHUe ero TpaauLMOHHbIE CBONCTBA

beccpoyHoCcTM 1 BecnoBopoTHOCTU. Mo gencTeyowemy MK BnosHe AonyCcTUMO AapeHune
npaBa Ha onpeneneHHbIn, a>e o4eHb KOPOTKUIN, CPOK. DTO, HanpuMep, UMeeT MecCTo,
Korfa oapuTtesb yCTyrnaeT CBOE NPaBO B OTHOLLIEHWWN TPeTbero snua He3anosro 4o
NpPEeKpPaLLEHNs COOTBETCTBYIOLLEro 0653aTenbCTBa. 1

OcBoboXxaeHne oT MMyLLeCTBEHHOW 00A3aHHOCTUN, KaK OAVH U3 BApMaHTOB LapeHuns,
MOXKET OCYLWEeCTBAATLCA pa3nndHbiMu cnocobamu. Ocsobo)xgeHne oT 0693aHHOCTH



nepen camMmm gapuTesieM Ha3blBaeTCs NpoweHneM gosara. bykBasnbHoe TO/IKOBaHMeE CT.
415 MK NnpnBOAUT K BbIBOAY O TOM, YTO NpoLLEeHNe oJira aBnseTcsa 04HOCTOPOHHEN
caenkom n obycnosneHo nuuwb cobnogeHnem npaB Apyrux avL B OTHOLWEHNN
nmyulecTBa KpeauTtopa-gaputens. OoHako TakKon BbIBOL HEKOPPEKTEH, MOCKOJIbKY B
cuny cT. 572 'K npoweHne gosra Bcerga siBseTcs 4O0roBOpoOM fapeHns u nostomy
TpebyeT cornacmsa ogapsemMoro AoJ/HKHUKA.

TunNnYHbIA cnyYan ocBoboxxaeHnsa oT 06593aHHOCTM Nepen TPETbUM IMLIOM - 3TO NepeBos
Takon 064a3aHHOCTM C of4apsAeMoro Ha gapuTtens, UMeHyeMblili NepeBooM [0ra
(koTopbIn Nog4YnHaeTca TpeboBaHuAM cT. 391, 392 IK). B aToM cny4vae pgaputenb
3aHMMaeT MecCTO OZlapAeMOoro, BbITECHAA ero U3 NnpaBoOTHOLWEHUSA C TPETbUM JIULLOM.
OcBoboXxxaeHne ogapseMoro ot 06s3aHHOCTK Nepes TPeTbUM JIMLLOM NPOU30oNLET U B
TOM cllyyae, ecnv bnarogaps 4eNCTBUAM apuTensa NpekpaTUTca COOTBeTCTBYOLWee
0653aTeNbCTBO. 3TO BO3MOXXHO, €C/IN AapUTeb BbINOJIHUT 3@ 04apsaemMoro ero
06583aHHOCTb, HE CTaHOBACb (hOopMasibHbIM AOJIKHUKOM N0 OCHOBHOMY 0643aTeNbLCTBY.
Cornacme ogapsemMoro Ha coBeplUueHne Takux ENCTBUA MOXKHO pacCMaTpuBaTb Kak
cBoeobpa3Hoe nepenopy4eHmne (BO3N10XKEHNE) NCMONHEHUSA Ha gapuTens (cT. 313 MK).
Takoe xe nepenopyyeHne ncnosHeHusa dyaet nMeTb MecTo U B TOM CJly4ae, Koraa
hnaputenb nepepaeT KpeamTopy ogapsaemMoro otctynHoe (cT. 409 NK) n Tem cambiM
npekpawiaeT o6A3aTenbCTB.

MpeomeT gorosopa AapeHusa Oo/KeH ObiTb hopMasibHO onpeaeneH NyTeM yKasaHusa Ha
KOHKPETHYIO Bellb, MPaBo K 0CBOBOXXOeHNE OT KOHKpeTHon obsa3aHHOCTK. B
NMPOTUBHOM CJ/ly4ae A0roBop, cogep>kalwmm obellaHve nogapuTb, CHUTaeTCA
He3akJlo4eHHbIM. ObelaHe NnogapuTb HeONMpeaeNeHHYo Bellb He MMeeT NPaBOBOro
3Ha4YeHns. OTCyTCTBME B 3aKOHE aHa/I0OrMYHOW HOPMbI, MOCBSALWEHHON peasibHOMY
OOroBopy AapeHus, obbACHSAeTCa TeM, 4TO ero npeaMeT Hen3bexHO CTaHOBUTCA
onpenesieHHbIM 419 CTOPOH y>Xe B MOMEHT nepefayu, T. €. eLle rnpu 3akJio4eHnmn
norosopa. OCHOBHbIMY BUAAMU OapeHNa ABASIOTCA peasibHbl OrOBOP
(HenocpencTBEHHOE fapeHME) U KOHCEHCYaslbHbIN AOroBOP AapeHus (LapCTBEHHOEe
obelwaHune). B kayecTBe KJACCUPUKALNOHHOIO KPUTEPUSA 34€Chb BbICTYNaeT MOMEHT
3aKJIlo4eHNs aorosopa. Ho BO3MOXXHa 1 Apyras Knaccudukayms, B OCHOBY KOTOPOW
MOJIOXKEHa Uesb gapeHuns. Tak, pas3nyatoTca gapeHne B cobCTBEHHOM CMbIC/1e C/I0Ba,
T.e. AeNCTBMNe, CoOBepLUAEMOe B MHTEpecax 0gHOro 04apsaemMoro amua, U noXxepTeoBaHue
- fapeHune, coBepllaemMoe B 00LWNX NHTepecax HeonpeaeneHHoro Kpyra auu,
npecnepyouiee obuwenonesnble uenn. Ct. 582 K rnacuT: «lo)xepTBOBaHNEM
MPU3HAEeTCH AapeHme Bewn nam npasa B obuenosiesHbix Lensax». Obe npneeneHHble
KaccnukKaumm He nepecekaroTcsa Mexxay cobon, No3ToMy NOXKEPTBOBAHME MOXKET



BbICTYMaTb N KaK peasibHbl OOr0OBOP, N KaK KOHCEeHCYyaslbHbIN (0belaHne
Mno)xepTBOBaTh).

MpegomeT AoroBopa NOXKEpPTBOBAHUSA YxXe, Hexxenun cobcTBeHHO gapeHns. OH oxBaTbiBaeT
TO/IbKO BeLM N NpaBa, HO He BKJIKOHaeT 0cBoboXXAeHNs oT 06a3aHHOCTU. MpnynHa 3Toro
o4YyeBUAHA: 0cBODOXXOeHMe ofgapsieMoro oT 0653aHHOCTM BCerga NpoM3BoAUTCA B €ro
HenocpencTBEHHbIX MHTepecax, a He Ha obulee 6a1aro. Bo3MOXXHbIN nepeyeHb
obuienonesHbix Lenen NoXXepTBOBaHMNA YpEe3Bbl4alHO BEJIMK, @ X OOCTUXKEHNE MOXKET
BECTUCb CaMbIMU pPa3/INYHbIMU NYTAMK, No3TOMY 'K BO3Aep>XMBaeTCH 34eCb OT KaKux-
nnbo nepevncneHuin. Utak, Mbl paccMoTpenu npeamMeT OOroBopa AapeHns, KOTOPbIN
MOXXEeT BKJI0HaTb B cebs Beln, nMyulecTBeHHble NpaBa u ocsoboxxgeHune oT
obsa3aHHOCTeNn. Tak, NpeaMeToM O0roBopa AapeHUs MOXKET BbICTyMaTb BELlb,
N3roToBJIEHHaA B pe3ybTaTe paboTbl nogpsavnka. Ho TpyaHo npeactaBuTb cebe
hapeHne camoro npouecca paboTbl, N3roToBsEeHMSA BeLmn. ITo TeM bosee cnpaBeanmBoO U
B OTHOLUEHUWN YCNYyT, BCA NOJIE3HOCTb KOTOPbIX 3aKJIl04eHa B CaMOWN AeATeNIbHOCTH
NCNoJSIHUTENS.

2.2 NpekpaweHue oorosopa gapeHus.

PeanbHbIl 0,OroBoOp fapeHus obbl4HO He nopoxaaeT oba3aTeNbCTBA, BbICTYMNAsa AMWb
KakK OCHOBaHMe BO3HUKHOBEHUSA MpaB Ha CTOPOHe oJapaemMoro. B otimyme oT Hero
KOHCeHCyaJibHbI OrOBOP JapeHNs B CBOEM pPa3BUTUN NMPOXOAUT KakK MUHUMYM OBa
3Tana: cHa4vasia OH NopoXXAaeT COOTBeTCTBYOWee 0093aTeNbCTBO, @ 3aTeM NUCNOJIHEeHNEe
3TOro obsa3atenbCcTBa NPUBOANT K BOSHUKHOBEHUIO Y 00apsieMOoro BeLHbIX UK UHbIX
rnpaB B OTHOWEHUN gapa. Ha nepsomM (06a3aTenbCTBEHHOM) 3Tane gapeHue MoxXeT bbITb
npekpaLleHo Tak Xe, Kak 1 niobon gpyron 40roBop rpa>kgaHCKoro rnpasa, T.e. Ha 06w mnx
OCHOBaHUAX.

OfnHako B paje c/iyvaeB 3aKOH OOMyCKaeT OTMeHY y)Xe UCMOJIHEHHOro Aorosopa
hapeHuns, T.e. PakKTUYeCKN aHHYNMPYeT OOroBOP Kak haKT, MOBJAEKLUUNA lopuandeckme
nocnencTeus. NepedyeHb TakKMX OCHOBAHUN YyCTaHOB/EH CT. 678 n n. 5cT. 582K n
ABNSETCA UCYepnbiBaOLWNM.

HapuTenb, KaK y>e yKa3blBaJioCb Bbllle, BMpaBe 0OTMEHUTb JapeHune, ecau Oﬂ,apﬂeMbIVI
coBepLwuna nokyweHme Ha ero Xm3Hb, KM3Hb KOro-1mbo n3 4neHoB ero ceMbun Nn
6n3KNMx poOoCcTBEHHUKOB nmnbo YMbILUNEHHO NPpUYnNHMN gapmntento TenecHble
noBpexxgeHuns.



B criy4ae yMbILWIEHHOI O JINLLIEHWS XXU3HW AapuTens ogapseMbiM npaBo TpeboBaTb B
Cyhe OTMEHbl AapeHns NPpUHaANEXNT HacNegHUKaM OapuTens.

HapuTtenb Bnpase notpeboBaTb B cynebHOM nopsake OTMeHbl apeHns, ecau
obpalleHne ogapseMoro C NogapeHHoOn BeLLbio, MpeacTaBasowen ons gaputens
00NbLWYIO HENMYLLLECTBEHHYIO LLEHHOCTb, CO34aeT yrpo3y ee 6e3B03BpaTHOM yTpaThl.

Mo TpeboBaHMIO 3aUHTEPECOBAHHOIO NIMLA Cyd MOXKET OTMEeHUTb JapeHue,
COBEepLUEHHOe UHAMBUAYAIbHLIM NPeAnpuHUMaTEsNIEM U IOPUANYECKUM JINLIOM B
HapyLLUEeHWe MNoJIOXKEHNIN 3aKOHa 0 HECOCTOSTENIbHOCTY (BaHKPOTCTBE) 3a CHET CPeAcCTB,
CBSAI3@aHHbIX C €ro npeanpuHUMaTeNbCKON AEATENIbHOCTbIO, B TEYEHME LLIECTU MecsaLes,
npenLwecTBOBaBLUNX 06BABNEHNIO TAKOr0 SINLLA HECOCTOATENbHBLIM (BaHKPOTOM).

[loroBop gapeHunsa aBnseTcs, npexne scero, caenkon. Mo TpebosaHuto
3aMHTEepPeCcOBaHHOro Jinua cyn MOXKeT OTMEeHUTb JapeHne, CoBepLleHHoe
WHOMBMOYAJIbHbIM MpegnpuHnMaTesieM Uin puanyeckmnm JIMLOoM B HapyLleHue
nosoXxeHmn ®3 «O HecoCcToATENbLHOCTU (BaHKPOTCTBE)» 3a CHET CPEACTB, CBA3AHHbIX C
ero npeanpuHNMaTeNlbCKON OeATe/IbHOCTbIO, B Te4eHme WecTun MecsLues,
npenlwecTBoBaBLLNX 0OBABIEHUIO TAaKOro JiMLLA HECOCTOATESIbHbIM.

Caenka, coBeplleHHas AOJPKHUKOM B OTHOLIEHUWN OTAe/bHOro KpeanTopa Uan MHOro
nmua, MoXXeT BbiTb NpU3HaHa apbuUTpa)kKHbIM Cy4OM HEAENCTBUTENIbHOM, eC/n Takas
cOenika BJIe4yeT UM MOXKET MoBJieYyb 3a cobol okasaHne npegnoYTeHns ogHOMY 13
KpeanTopoB rnepes ApYruMn KpeamTopamu B OTHOLIEHMN yAOBNeTBOpeHMs TpeboBaHuni,
B YaCTHOCTM NPU HAJZIMYUM OAHOIO U3 CeayoLWnX YCIOBUIA:

- cAeJsika Harnpas/iieHa Ha obecneyvyeHne ncnosHeHusa obasaTenbCTBa AOJIKHUKA NN
TpeTbero nua nepen oTAes/ibHbIM KPeAUTOPOM, BO3HUKLLEr0 A0 COBEPLUEHUS
ocrnapmBaeMon caenku;

- COeJiKa npueesia NJinm MoOXet npmeectm K naMeHeHM o4epeaHoOCTn yaoBJsieTBopeHUA
TpE6OBaHI/IVI KpeaonTtopa o oba3aTenbCTBaM, BO3HUKLLUMM 00 coBepLueHund
OCI'Iapl/IBaEMOI‘/'I COENKN,

- cOoefika npuBena Uim MoXXeT NPUBECTU K YO0BJIETBOPEHNIO TpeboBaHU, CPoK
NCMNOJIHEHUS KOTOPbIX K MOMEHTY COBEPLUEHUS CAEJSIKN He HACTYyMuJ, OAHNX KPeauTopoB
NPWY HaIMYNMN HE UCMOJIHEHHbIX B YCTAHOBJIEHHbIN CPOK 0643aTeNbCTB Nepen ApyruMu
KpeauTopamu;



- CAeJiKa npmBesia K TOMY, YTO OTAE/IbHOMY KPeAUTOopPY OKa3aHo Uan MOXeET bbiTb
OKa3aHo bosibllee NpeanoyYTeHNE B OTHOLWIEHNW YO0OBNETBOpeHUsa TpeboBaHui,
CyLWeCcTBOBaBLUMX 00 COBEPLUEHNSA OoCnapuBaeMon caenkm, 4em bbisio bbl OKa3aHo B
C/ly4ae pacyeToB C KpeguTopaMu B Nopsaake o4epeaHoOCTN B COOTBETCTBUN C
3aKOHOO4aTeNbLCTBOM PP 0 HECOCTOATENIbHOCTU (6aHKpOTCTBe).1

Chenka, ykasaHHas Bbllle, N COBEPLUEHHAsA OO/IKHMKOM B TeYEeHMe LWeCcTn Mecsaues 4o
MPUHATUSA apbUTPa>KHbIM CyA0M 3a8BJ/IEHUS O NPU3HAHUN OO/MKHUKa BaHKPOTOM, MOXeET
ObITb NPM3HaHa apbuTpa>KHbIM Cy40OM HEAENCTBUTENbHOW, €CIN B HAIMYMUN NMEIDTCSA
yKa3aHHble YC/I0BUSA, NN €C/IN YCTaHOBJIEHO, YTO KpeauTopy Wi MHoMy nuuy, B
OTHOLLUEHMN KOTOPOro coBeplleHa Takasa caesika, 6b1J10 N3BECTHO O NMpu3Hake
HenaaTeXXecnocobHOCTN NN HeJOCTAaTOYHOCTM nMyllecTBa nMbo 06 obcTosaTenbCcTBaX,
KOTOpble MO3BONIAIOT CAeNlaTb BbIBOA O MPU3HaKe HernaTeXxecnocobHoCTN nnn
HeOoCTaTO4YHOCTMN NMYLLECTBA.

B noroesope gapeHuns MmoxxeTt ObITb 06yCJ'IOBJ'IeHO npaBo OapunTtend OTMEHNTb OapeHneE B
CJly4ae, €CJin OH nepexmBeT odapAaemMoro.

OTmMeHa no>xepTBoBaHMA BO3MOXXHa MO UCKY OapuTtena nanm ero rnpasoripeeMHmnkKa B
OaHHOM CJ1y4dae, KOorga no>XeptsoBaHHME NCMNOJIb3yeTCA HeE B COOTBETCTBMN C YKa3aHHbIM
hDapuntenem HasHa4eHneM, a eCJim Takoe Ha3Ha4dyeHne He ornpeaesieHo - TO HE B
COOTBETCTBUU C 06WEeNOe3HbIMU LLENSMNA.

B cny4ae oTMeHbl JapeHus ogapsieMblin 06513aH BO3BPATUTbL MOAAPEHHYIO BELLb B
HaType. AHaJlorMyHbIM obpa3om cregyeT NOCTYNUTb U C UMYLLECTBEHHbLIM MNPAaBOM, KOraa
OHO 6bIJI0 NpeaMeToM A0roBopa AapeHUs.

Takum obpa3oMm, NpekpalleHne gorosopa gapeHusa npomssoanTca no npasuiam MK PO,
KOTOpble B MNOJIHOW Mepe MOXXHO Ha3BaTb CrpaBen/INBbIMU, TaK KakK HeNb3a 4ONYCTUTb,
4TO06bl NpaBa Kakom-N1Mbo CTOPOHLI MO AOroBopy 6biNM yWeMAeHbl N0 BANSHNEM
CNIOXMBLIENCA HebnaronpmaTHON CUTyauun.

2.3 lNo>XepTBOBaHMe.

pa>K4aHCKOe 3aKOHOA4ATEeNbCTBO BblaenseT ocobbin BUA AapeHns -noXepTBoBaHue. Ero
rMpaBOBOMY peryJsimpoBaHuMio rnocesweHa cT. 582 MK PO.

CornacHo cT. 582 'K P® no)xepTBOBaHMe npeacTtaBnaseT cobon gapeHue BeWwm nim
npasa B obwienonesHbix yensax. OTAn4Ynsa Nno)KepTBOBaHMUSA OT 0ObIYHOrO AapeHuns:



1) 3aKoHOAATENb MO CPAaBHEHUIO C AapeHneM cy>XaeT Kpyr 6sar, KoTopbie MOryT ObITb
npeomMeToM no)xepTBoBaHMA. ECim npegmeToM A0rosopa AapeHunsa MoryT 6biTb BeLw,
NMYLLLECTBEHHbIE MpaBa, a TakXXe o0cBoboXXAeHNe OT UMYLLLEeCTBEHHON 0653aHHOCTK, TO
Npw NOXXepTBOBaHNM NMepenatTCs TOJNIbKO BELM UK NpaBa. Yalle Bcero 3To -
OeHexxHble cpeacTtea. OcsoboxgeHne oT nMyLecTBeHHON 0693aHHOCTN HEe MOXeT
COCTaBNATb NpeaMeT noXXepTBoBaHUA. JaHHOe 06CcToATENLCTBO 00YCNIOBNEHO
cnepytouen ocobeHHOCTbIO NOXXePTBOBAHUS;

2) Cy>KeH TakKXXe KpYr N1, KOTOpble MOryT BbICTyNaTb NPU NOXXEPTBOBAHNM B Ka4eCTBe
ofapseMbIX. B 4acTHOCTWU, U3 HEro UCKJIIDYEHbI KOMMEPYECKME OpraHu3aumnu;

3) no AOoroBOpy AapeHus BbirogonpuobpeTaTenem ABASETCA KOHKPETHOE NNLLO,
WHTEepechbl KOTOPOro yA0B/IETBOPSAOTCS NMOCPeACcTBOM nepenayn gapa. lNoxepTsoBaHne
Tak>Xe NoCcTynaeT B aApec KOHKPETHbIX JINL, 0QHAKO UCMNOJIb3YeTCs OHO B
obuienonesHbIX Lensx.

ObuienonesHbIMK cnefgyeT CcY4UTaTh Lienn, CBA3aHHbIe C

yAOBJIETBOPEHNEM MaTEpPUabHbIX N OYXOBHbIX NOTPebHOCTEN coumanbHbIX
rpynn,counanbHbIX CNoeB, 06LWECTBEHHbLIX ABUMXXEHWUI, C HAYYHbIM, KYJIbTYPHbIM,
obpa3oBaTeNbHbIM pPa3BUTUEM FpakdaH u ap. Hanpumep, korga KHurn 6e3so3me3gHo
nepepatotcsa B bubnnorteky, 4Tobbl B AasibHENLLEM OHU UCMOJIb30BaJIMCb BCEMMU
yuTaTeNnAaMu.

MoxxepTBOBaHME NpeacTaBnseT cobon Luenesoe napeHue. Ecam npm o6bIYHOM gapeHnn
KaK 3aKoHOOaTesto, Tak U gaputento 6e3pasnnyHo, B Kakux Lensax ogapsemsin bygeT
MCNonb30BaThb Aap (AN yAOBNETBOPEHUS INYHBIX, CEMENHbIX UHTEPECOB, AN BeAeHMNS
npeanpuHUMaTeNIbCKON NeATeNbHOCTU U TakK AaJiee), TO Npu No)XXepTBOBAHUN NaHHbIe
LLenn 3apaHee onpeneseHsi.

OyeBMAHO, 4TO 0CcBOBOANTL OT KaKon-1Mbo nMyLLecTBeHHON 0693aHHOCTU MOXKHO
TO/IbKO KOHKPETHOE NNLL0, U MPX 3TOM BPAL JIN MOXKHO OOCTUYb KakKnx-nnbo
obuienonesHbix Lenen nian yaoneTsopuTb oblienoniesHble nHTepecol. X nepedyeHb gaH
BMN.24.1cT.582 K PO. [MoxxepTBOBaHUA MOTyT AenaTbCs rpa)kgaHam, nevyebHoiM,
BOCMNUTATENIbHbIM YYPEXLAEHNAM, YYPEXOEHUAM COLMNANIbHON 3aLUNTbl U OPYrUM
aHANIOrNYHbIM y4YpexxaeHunsam, 6naroTBopuTesibHbIM, Hay4YHbIM N YHEOHbLIM y4YpeXaeHnaM,
doHOaM, My3esiM U APYTrUM YYpe X AEeHUSAM KyJbTypbl, 06LLECTBEHHBLIM N PETUTNO3HbIM
opraHmsaumsaM, a TakXXe rocynapcTBy, ero cybbekTam, MyHUUMnaabHbIM 06pa3oBaHUAM.
HaHHoe NpaBnio 0COBEHHO akTyaslbHO AJ19 FOCYAaPCTBEHHbIX N MYHUUMNANbHbIX
opraHu3aumn



CnenyeT OTMEeTUTb, 4TO BbloeJsieHne cpencTtBs N3 rocyaapCcreBeHHOro nan MmectHoro
boa>keTa, B TOM 4yuciae ansa obuienonesHbix Lenen, He aBnseTcs no>xepTBoBaHMEM, TaK
KaK B 3TOM CJlyHae HeT AdapeHud: cpeacTtBa UCMNOJIb3YHOTCA No npaAMOMY Ha3Ha4Y€HUIO.

Kak y>xe 6b1210 CKa3aHO, Mo>XepTBOBaHME HanpaB/eHO Ha AOCTMXXeHne obLenonesHbixX
uenen. NMo3ToMy B TOM C/ly4ae, KOorga rno 4OroBopy no)xepTBoBaHMA npnobpetatenem
ABNSAETCA rpa)KAaHWNH, 3aKOH TpebyeT, 4Tobbl XXepTBOBaTE /b ONpeaesn: No KakomMy
Ha3HaYeHWUIO LOJIKHO NCMOJIb30BaTbCA NepefaBaeMoe NMMyLLLEeCTBO WM NPaBo.
EcTecTBeHHO, 4TO TaKoe Ha3Ha4YeHne OO/HKHO OTBeYaTb He JIMYHbIM, a 06Lenone3HbIM
uenam. MNMpwn coBepLlUeHNN NOXKEPTBOBaHUA OPYrUM IMLLAM XXepTBOBaTe b BrpaBe, HO He
06s3aH ycTaHaB/AMBaTb NMpaBuio 06 NCNONb30BaHMM MMYLLLECTBA NO onpeaeseHHOMY
Ha3Ha4YeHU0. ITO 0O6BACHAETCH TEM, YTO AEeSATeNIbHOCTb HEKOMMEPYECKUX OpraHm3aumnm,
roCyAapCTBEHHbIX N MyHULMNAa/bHbIX 06pa3oBaHMI NO CBOEN CYTU N B CUJTy 3aKOHa
HanpaB/aieHa Ha obecnevyeHune obwmx noTpebHocTen. ECnm npm NoXXepTBOBaHNM
MMYLLLECTBA YKa3aHHbIM ILaM XepTBOBaTeNeM He ByaeT onpeneneHo KOHKpeTHoe
HanpaBJieHNEe ero UCNoJb30BaHUSA, TO TaKOe MMYLLLECTBO NCMNOJIb3yeTCHa ogapsaeMbiMn B
COOTBETCTBUMU C €ro HasHa4YeHneM.

KOpungundeckoe nnuo, NpuHUMaloLLee NoXXepTBoBaHME, A9 UCMOJIb30BaHNSA KOTOPOro
YCTaHOBJ/IEHO onpeAesieHHOe Ha3HavYeHne, 4OJIXKHO BeCTn 060cobneHHbIN y4eT BCcex
onepaumm No UCNoJsib30BaHNIO NOXKEPTBOBAHHOINO MMyLLLECTBa, 4TO NpegnosiaraeT
npuMmeHeHne ocobbix NpaBun byxrantepckoro y4yeTa (nN. 3, 4. 2, cT. 582 'K PO).

icnonb3oBaHMe NOXXEPTBOBAHHOMO MMYLLLECTBA HE B COOTBETCTBMU C YKa3aHHbIM
>XepTBOBaTesNIeM Ha3HaYE€HNEM UJIN U3MEHEHUNE 3TOr0 Ha3HAYeHNs C HapyLUeHNeM
npaBun

0aeT NpaBo XXepTBOBATENIO, €ro HacJlegHMKAaM NN MHOMY MpaBonpeeMHUKy TpeboBaTb
OTMEHbI NoXxepTBoBaHUs (N. 5 cT. 582 K P®). BMecTe € TeM NOXXEPTBOBAHNE HE MOXXET
OblTb OTMEHEHO MO APYrMM OCHOBaHUAM, NpeayCMOTPEHHbIM 3aKOHOM OJ151 OTMEHbI
napeHnda. Kpome Toro, corsiacHo 4. 6 ct. 582 'K P® B 3TUX OTHOLLEHUAX NCKOYaeTCA
npaBonNpeeMcCcTBO (KakK A1 »XepTBoBaTeNd, Tak U ANsa inya, B Ybto MoJib3y
npegHasHa4yasnoCb NOXKepTBOBaHME).

3aKJIloueHue.

Mpwn nccnepoBaHnmM faHHoW npobnembl, S NpuULWa K BbIBOAY, YTO NpaKTMyeckas
DEesATeNbHOCTb CTOPOH AOrOBOPOB MEHbl U AOroBOpa AapeHUs, OCHOBaHHas Ha
0obpoCcoBECTHOM U CBOEBPEMEHHOM UCMOJIHEHNN NPUHATLIX Ha cebsa o06a3aTenbCTB NO



[OroBopy, No3BosnT nsbe)xaTb 60NbLWNHCTBA KOH(PIMKTHBIX CUTYaLWUA, @ FPaMOTHO
COCTaBJIEHHbIN N OPOPMIIEHHbIA AOrOBOP 3aNTUT NHTEepeckl CybbekToB. MNpnyem gaxe
B HeNpeaBUAEHHbIX C/ly4YasaX AeNCTByoLee 3aKOHOAATEIbCTBO MOMOXKET
OTPEeryampoBaTh CMOPHbIE BOMPOCHI, BO3HUKLLUNE MeXAy CTOPOHaMW.

B coBpeMeHHOM rpa)KAaHCKOM 3aKOoHO4aTeIbCTBE COAEPXUTCA cnepyoulee nerasabHoe
onpeneneHne gorosopa MeHbl U gapeHus: 1oroBop MeHbl 3TO AOr0BOpP , B COOTBETCTBUM
C KOTOPbIM Ka)kaasi U3 CTOpoH 06a3yeTca nepefatb B COBCTBEHHOCTb APYron CTOPOHbI
oaWH ToBap B 0bmMeH Ha apyrom (n. 1 cT. 567 IK).

Taknm obpa3omM 4OroBOPOM fapeHUs NMPU3HAEeTCa Takon A0roBoOp, MO KOTOPOMY OfHa
CTOpOHa (paputenb) 6e3Bo03Me34HO nepenaeT nam obsa3yeTcsa nepedaTb OPYron CTOPOHE
(ooapsemomMy) Belb B CO6CTBEHHOCTb B0 MMyLLecTBeHHOoe NpaBo (TpeboBaHume) K cebe
nnu K TpeTbemMy nuuy nmbo ocsoboxagaeT nnm obasyetca ocsoboanTb ee oT
NMyLLecTBeHHON o06s3aHHOCTU nepen cobon nanm nepep TpeTbum anuom (n.1 ct. 572 TK
PD).

Ewe ogHoOM cneunduyeckon ocobeHHOCTbIO [0roBopa AapeHus, oT/M4YaloLlen ero ot
BCEX MNPOYMX rParKAaHCKO-NPaBOBbLIX JOrOBOPOB, ABSETCA NPeAoCTaB/IeHHasa JapuTento
N ero HacNiefHNKaM BO3MOXXHOCTb OTMEHbI NapeHUs.
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