Copnep>xaHue:

BBepneHue

foCynapCTBO N NpPaBoO - BaXKHenwme hakTopbl 06LLEeCTBEHHON 3BOJIIOLNN, HEMPEMEHHbIE
CMYTHUKN COBpPEMEHHOro obuiecTBa. Teopusa rocygapcTea v npaBa - coOCTaBHas 4acTb
obwiecTBoBEAEHUS, NOENHAA OCHOBA NpakKTU4YeCcKon opucnpyaeHunn. eatenbHOCTb
rocynapcTBa, NPUHATME N peasin3aumns 3aKoHoB, obecneyeHmne npaB rpakaaH,
noaaep>xaHme obLecTBEHHOro NoOpsAKa TECHO CBA3aHbl C MOJIOXKEHUAMN NONNTUKO-
rMnpaBoOBON TEOPUMN.

MpaBo, Kak N rocyAapcTBO, MPUHAANEXUT K YNCY HE TOJIbKO Hanbonee Ba’KHbIX, HO U
Hanbosiee CZIOXKHbIX 0OLLEeCTBEeHHbIX ABJIEHUN.

MblTasiCb NOHSATb, YTO TAaKOe NPABO U KAKOBa €ro poJib B XXN3HWU 06LLECTBa, elle puMcKue
IOPUCThI 06pallan BHUMAHME Ha TO, YTO OHO HE UCYepnbIBaeTCs OAHUM KaKUM-Tnbo
NPU3HaAKOM UK 3HavYeHmeM. MNpaBo ynoTpebnsieTcss B HECKONIbKUX CMbIC/1ax. Bo-nepBbix,
NnpaBo 03Ha4vyaeT To, YTO «BCerga ABNAeTCs cnpaBeniMBbIM U 00OpPbIM», - TAKOBO
ecTecTBeHHOe NpaBo. B Apyrom cmbicie NpaBo - 3TO TO, YTO «MOJIe3HO BCEM UJIN MHOTUM
B KaKOM-/Inb0 rocyjapcTBe, KakoBO LIMBMIIbHOE MpPaBo>».

Mo Mmepe pa3BnTus obLecTBa 1 rocynapcTBa y JitoAel, eCTeCTBEHHO, MEHSNOCH U
npencTaBsieHne o npase. MosABNIOCH MHOXXECTBO Pa3/IMyHbIX NMPaBOBbIX UAEN, TEOPUNA U
CYy>XOEHUN, 0fHaKO U3HavalbHble OCHOBbI, 3aJI0XKEHHbIE PUMCKUMIN OPUCTaMKN, 0COBEHHO
B TaKOW OTpac/n NpaBa, Kak rpa>kaaHckoe (LMBUJILHOE), XOTS N B
«MOJEepPHNU3NPOBAHHOM» BUAE, HO COXPAHUIIOCh.

CI'IOpr O NMOHATUN MNpaBa, POBHO, KaK N O COOTHOLUeHUW rocynapcTtBa 1 rnpaBa, npaBa "
3aKOHa nMmesim MmeCTto He TOJIbKO B OaJIEKOM NCTOPUNHECKOM MPOoLIJ/IOM. OHun
npoao/iIXXanncb N B XX B., UMEIOT MeCTO Tak>XXe OUCKYCCUU N B HAaCcToALLEM.
CoBpeMeHHble nccnenoBaTesin, Tak Xe Kak U nx npenuecTBeHHUKN, BblOEeNAI0T B
OCHOBHOM ABa Nnoaxona U OBa pPa3HbIX ornpeaesieHnd rnpasa.

O4WH U3 3TUX NOAX0A0B, UMEHYEMBbIN NO3UTUBUCTCKUM , OPUEHTUPYETCS HEe TOJIbKO Ha
Hepa3pPbIBHYIO CBA3b rOCYAapCcTBa W NpaBa, HO U Ha TO, YTO roCyNapCTBO SABSETCS
€ONHCTBEHHbIM, UCK/TIIOYNTESIbHLIM NCTOYHMKOM MpaBa.



MpaBo Npu 3TOM onNpeaenseTcs He nHayve, Kak «cucteMa obuieobpasoBaTesibHbIX,
dopManbHo-onpeaeneHHbIX, FrocyAapCTBEHHO-NMPUHYANTESbHBIX HOPM, BbipaXkatoLLmnx
BO3BEAEHHYIO B 3aKOH roCy4apCTBEHHYO BOJIIO FOCMOACTBYIOLErO Kiacca u
BbICTYMNAOLEro B Ka4eCTBE KJ1IaCCOBOro perynatopa obuecTBeHHbIX OTHOLLEHUN» .

Mpn TakoM Noaxoae rMpaBo MOJIHOCTBLIO MU MOYTY MOJIHOCTbIO OTOXKAECTBAAETCA C
3aKOHOM, a TO4YHee - C HOPMaTUBHO-MPABOBbLIMN aKTaMU, UCXOAALWMMMK OT rocyfapcTBa U
obecneymBaemMbIMN FrOCYAapCTBOM.

Apyron noaxon K npaBy - HENO3UTUBUCTCKUN, HE CBA3bIBAET CTOJIb XXECTKO, KakK
nepsbIn, MOHATUE NMpaBa C NOHATMEM rocygapcTsa. [paBo Npu 3TOM paccMaTpmBaeTCA
KaK «npeTeHAyWNn Ha BCeobLLHOCTb 1 06weobsa3aTennbHOCTb COUNanbHbIA UHCTUTYT
HOPMaTUBHOIO peryanpoBaHns obLLeCTBEeHHbIX OTHOLWEHU B LeNSAX pa3yMHOro
YyCTPOMNCTBa YesioBevyeckoro obwexunTmna nytem onpegeneHmsa mepbl ceoboabl, npas u
obs3aHHOCTEN N NpeacTasnaowmn cobon sonnoweHme B 0bbl4anx, Tpaguumnsx,
npeueneHTax, peweHnsax peepeHayMoB, KAHOHUYECKNX, KOPNOPaTUBHbIX,
rOCy[apCTBEHHbIX 1 MeXAYHAPOAHbIX HOPMax MpaBoBOro naeasna, 0OCHOBAHHOIO Ha
npuHumnax gobpa, cnpasennMBoCTw.

Mpn TakoM Nogxone K npasy rnocsegHee He OTOXXAECTBASETCS C 3aKOHOM U
NoA3aKOHHbLIMM aKTaMW. 3aKOH CHUTaeTCH NPaBOBbLIM NINLLb B TOM C/ly4ae, eCim OH HeceT
B cebe ngen pobpa, cnpaBegIMBOCTM, FyMaHMU3Ma, €CJ/IN B €ro coaep)xaHue «3asloKeH»
rnpasoBoOv naearn.

B 3TOM 3aknto4aeTcs o4Ha U3 rIaBHbIX MPUYMH TOro, YTO AaHHbIA NOAX04, HECMOTPS Ha
CBOIO SIBHYIO MPUBJIEKATENIbHOCTb, B P€aJIbHOM XWU3HW, Ha NMPaKTUKe ABNAETCS MeHee
PaCMpPoOCTPaHEHHBIM U MPUMEHSIEMbBIM, YEM MEPBbIA, MO3UTUBUCTCKUIA Noaxoa.

Micnonb3ys nocneaHin n Hepa3pbIBHO CBA3bIBaA roCy4apcTBO C MpaBoM, 1, HaobopoT,
TEoPeTUYECKN U NPaKTUYECKN UCXOAST U3 TOro, YTO NPABO B peasibHON XXU3HWN HE NHaYe,
Kak B Buae obuieobsizaTesibHbIX NpaBu NoBeneHns (HOpM), KOTOpble HENOCPEeACTBEHHO
N30at0TCs MO0 CAaHKLMOHUPYOTCS (YTBEP)XAAl0TCs) roCy4apCTBOM. 3@ HapyLUEHNE UX K
HaPYLLUUTENIO MPUMEHSAIOTCA Pa3/INYyHbIe Mepbl FOCY4apCTBEHHOrO BO3AENCTBUS.

FoCcynapCcTBO M NPaBoO B3aMMO3aBUCUMBbI APYr OT APYra, HO B TOXXE BPEMS OHMU
OTHOCMTENBbHO CaMOCTOSITENbHbI APYr OT Apyra. Ecnm rocynapcTBo usgaeT npaBoBble
aKTbl, obecneynBaeT nx cobnogeHne n B cly4ae HEUCNOJIHEHUS COOEPXKALLMXCA B HUX
TpeboBaHUI NPUMEHSAET NPUHYOUTENbHYO CUY, TO NPaBo, B CBOKO 04Yepellb, aKTUBHO
BO3[EeNCTBYEeT Ha rocy4apCcTBO NyTeM yCTaHOBJIeHNs obuieobs3aTenbHbIX A1 BCEX €ro
OpraHoB, AO/HKHOCTHbLIX JINL, U OpraHu3auuii npasuna noseaeHns. C nomoLlbo HopM



npaBa 3aKpennsaeTcsa Ux CTaTyc, onpeaesnstoTCa PaMKN NX OeATeNbHOCTH,
YCTAHABJ/IMBAEGTCSH UX CTPYKTYypa, NOPAOOK AeATENLHOCTU U B3aMOOTHOLLEHWA.

1. MoHATHEe M NPU3HAKU rocygapcTBa U NpasBa

1.1. MoHATHME U NPU3HAKMU rocygapcrBa

FfocynapCcTBO - 3TO BblgenuneLUasaca n3 obuiectsa n obycsiossieHHasa ero counasbHoO-
3KOHOMUYECKUM YKNaLoM, TpaguumnsamMu, KysabTypon NONTUYECKAa OpraHm3aums
CyBepeHHon Nyban4yHom BnacTu. BO3HMKHYB KakK NPOAYKT 3MNUPMNYECKON (OMbITHOW)
counanbHOW XuU3HeneaTeNbHOCTN, FOCYyAapCTBO He coBrnajaeT ¢ obecTBoM n
BbICTYMaeT MO OTHOLUEHUIO K HEMY YyrpaBAsoLENn CUCTEMON. ITa cucTemMa umeeTt
COBCTBEHHYIO BHYTPEHHIO JIOFUKY Pa3BUTUSA, HETKYIO CTPYKTYPHYIO OpraHu3auuto,
cneynunyeckum MexaHn3sm B3anMogencTBUA CTPYKTYPHbIX 371eMeHToB. OgHaKo
HeobxooMMO NMOMHUTb, 4TO Aaseko He nboe rocynapCTBO U AaJIeKO He BCeraa B CBOEN
NOJINTMKE BOMJioWaeT BOO (MHTepeckl) BCero Hapoaa, bonblIMHCTBaA rpakaaH. Kak
npasunno, bbiBaeT HaobopoT. OHO obecneynBaeT NHTEpPEChl NPeENMYLLECTBEHHO NLLb
KaKNX-TO KJ1aCCOB, C/I0EB, 3J/INT, HaUWOHaNbHOCTEN 1 T.M.

Mo3ToMy, rocy4apCTBO - 3TO OpraHn3aumnsa NnoaNTNYECKON BacTu, COAENCTBYOLW AN
npenmMyLecTBEHHOMY OCYLLECTBJIEHNIO KOHKPETHbIX KJ1aCCoBbIX, 0bLeYenoBevyeckux,
PeINrN03HbIX, HALNOHANbHLIX U OPYrUX MHTEpPEeCoB B nNpeaesax onpenesieHHon
TeppuTopun.

FocynapcTBO XapaKTepu3yloT c/ieayloliMe Npu3Haku, KOTOpbie MOXKHO OTHEeCTHU K
obLwenpu3HaHHbIM:

1) Hann4me nybaMYHOM BNacTU, BblaesieHHON 13 obLliecTBa N He coBnajatoLen C
HacefneHneMm cTpaHbl (rocyaapcTBo oba3aTenbHO obnagaeT annapaToM ynpaBieHus,
NPUHY>XXAeHus, npasocyansa, nbo nybnnyHaa BnacTb - 3TO YAHOBHUKMK, apMUs, NoaMLNS,
CYyZbl, @ TaK>Xe TIOPbMbl U OpYrue yYpe K 4eHUs);

2) cucTeMa Hasoros, nogaten, 3aMMOB (BbICTYMNas OCHOBHOM AOXOA4HON YacTblo 6toa)xeTa
nboro rocygapcTea, OHM HeEOBXoAMMbI ANa NpoBeneHUs onpeaeneHHON NOANTUKN U
cofep>XaHnga rocygapCcTBeHHOro annapaTa Jln4en, He NPpon3BoAALWMX MaTepuanbHbIX
LLEHHOCTEW M 3aHATbIX TOJIbKO YNpaB/ieHYeCKON 0eATesSIbHOCTbIO);



3) TeppuTopuasnbHoe geneHne HaceneHns (rocygapcTeo obbegnHsaeT CBOEN BACTbO U
3alKMTON BCEX Nogen, HacenaWwmnx ero TeppuTopmto, He3aBMCUMO OT NPUHAZNEXHOCTHN
K KakoMy-n1nbo poay, NaeMeHu, y4pex4eHuto; B NpoLecce CTaHOBNEHNS NepBbIX
rocynapcTB TeppuTopuaibHOEe AeneHne HacesieHUs, HavyaBlleecs B npouecce
obulecTBEHHOr 0 pasgesieHns Tpyaa, npespallaeTcs B aaMUHNCTPATUBHO-
TeppuTopuasibHOE; Ha 3TOM (pOHE BO3HUKAET HOBbIN OOLECTBEHHbLIN UHCTUTYT -
noanaHcTBa UM Fpa)K[AaHCTBaA);

4) npaBo (rocynapCcTBO He MOXKET cyliecTBoBaTb 6€3 npaBa, T.K. nocneanHee
opnanydeckn ohopMAeT rocyaapCTBEHHYIO BNacTb U AeNnaeT ee NernTUMHON,
onpenenseT lpuanydeckme pamMmkm n QOopMbl OCyLLLECTBAEHUA DYHKLNI rocyaapcTBa U
T.M.);

5) MOHOMOJINS Ha NPABOTBOPYECTBO (M3Oa€T 3aKOHbI, MOA3aKOHHbIE aKTbl, CO34aeT
lopuanveckme npeueneHTbl, CaHKUNOHMPYeT obblvan, TpaHCchopMMpys X B
lopuanveckme npasusia NnoBeneHns);

6) MOHOMNO/INA Ha NerasibHoe NPUMEHEHNEe CUbl, (PU3NYECKOTO NPUHY K OEHNS
(BO3SMOXXHOCTb NNLLNTb FPpakAaH BbICLUMX LLEHHOCTEN, KAKOBbIMU SBASIOTCS XU3Hb U
csobona, onpenenseT ocobyro AEeNCTBEHHOCTb rOCYyAapCTBEHHOW B1IaCcTN);

7) yCTOM4YMBbIE NpPaBOBbIe CBA3M C HAaCesIeHNEM, NPOXKMBAIOLWMM Ha ero TeppuTopumn
(rpa>xoaHCcTBO, NOAAAHCTBO);

8) obnapaHwune onpepgesneHHbIMM MaTepnaJibHbIMI CpeaCTBaM ONA npoeeneHnd cBoOen
MONINTUKN (rocyuapCTBeHHaﬂ cobcTBEHHOCTb, B0aXXeT, BaatoTa U T.M.);

9) MoHOMOMA Ha odunyManbHOE NPeacTaBUTEeNbLCTBO BCero obuiecTtra (HMKakasa nHas
CTPYKTYypa He BMnpaBe NpeacTaBsATb BCIO CTPaHY);

10) cyBepeHUTET (Npucyllee rocygapcTBy BEPXOBEHCTBO Ha CBOEN TeppuTopumn
N HE3AaBUCUMOCTb B MeXAYHapPOAHbIX OTHOLLUEHUAX);

11) Hann4me rocypapCTBEHHbLIX CUMBOJI0OB - repba, pnara, rMMHa (CMMBOJIbI FOCyAapCcTBa
npu3BaHbl 0603HavYaTb HOCUTENEN rOCYyAapPCTBEHHON BNAacTWN, NPUHAAIEXXHOCTb Yero-
nmbo K rocypgapctsy).[10, c.53]

Pa3BuUTUE Xe rocyJapcTBa, ero CoOBepLleHCTBOBaHNE U YKPErnJIeHNe, OCYLLeCTBISETCS,
TakK, 4Tobbl BO BCEM KOMIJIEKCE €ro MHCTUTYTOB BCe boJsiee peain3oBbIBaINCh Havana
[leMOoKpaTun, SKkoHoMn4Yeckas ceoboga, cBoboa MMYHOCTM - 3TO 3aKOHOMEPHbIN



rnpouecc, oTBevaLWwmn Hy>xaam yenoseyvectra.[17, c.205]

Tak, rocynapCcTBO - 3TO Ny6/MYHO-NONMTUYECKAs OpraHn3aums BAacTu B npeaenax
onpeaeneHHon Tepputopumn, obnagatoLlas rocyjapCTBEHHbIM CYyBEPEHUTETOM U
BbICTyNatoLwWas ouLnaibHbIM NpeacTaBUTeIeM NHTEPECOB CBOUX MrpakaaH
(noAmaHHbIX); XapaKTepusytoLeecs caeaylwmnMmn npn3HakamMmu:

— Hanm4me nybamyHom (MoNnMTU4eCcKown) BnacTun, pacnonaratoLlen cneymanbHbiM
annapaToM yrpassieHUsa N NMPUHYXXAEHUS;

— TeppuTopuanbHasa opraHn3alnsa HaceneHus;
— roCcyapCTBEHHbIN CYBEPEHUTET;

— BceobBbeMoLWMIA, 06LLe0bs3aTesNIbHbIN XapakKTep akToB, U3[4aBaeMbiX FOCY1apCTBOM;
— Hasloroob6s10)keHVe 1 B3MaHne HaJ1oroB.

o 1.

1.2 NpaBoO: NOHATUE U NPU3HAKH!

B coBpeMeHHOW topuanyeckon Hayke rnog NoHATUEM «MNpaBO» NOHMMaETCS
obocHoBaHHa4, onpaBgaHHas cBoboga nam BO3MOXKHOCTb MOBEAEHUS, KOTOpas
npu3HaeTca B obuwecTtse.[9, c.123] OgHaKo AaHHOE MOHATUE - MHOI03Ha4YHO U NMeeT
pa3HOCTOPOHHEE coaep>XaHue:

BO-MepBbIX, €ro ynotpebnsawT B obuwecoymasibHOM CMbICe (MOpasibHOE NpaBo, NpPaBo
Hapo4oB U T.M.), B paMKaX KOTOPOro peyb UaeT 0 HPaBCTBEHHbIX, MOIUTUYECKNX,
KYZIbTYPHbIX U MHbIX BO3MOXXHOCTSAX B NoBeAeHnn cybbekToB (Hanpmumep, MopaJsibHoe
rnpaBo PYKOBOAUTb KOJIEKTUBOM; NOCTYMUTb NO COBECTU; NU3MEHUTL, C/ieaysa Moe, CBOM
BHEWHWN BUA; NPaBo YieHa obuecTBeHHOro obbeaAnHeHNs n T.m.).

BO-BTOPbIX, C MOMOLLbIO 3TOro NoHATUS obo3HavYaeTCcs onpenesieHHasa npaBoBas
BO3MOXXHOCTb KOHKPETHOro cybbekTa, Takoe rnpaBo Ha3blBaeTCs CyObeKTUBHbIM,
npuHagsexawmm JIMYHOCTU N 3aBUCALLNM OT ero BOJIN U XeslaHna (npaBo Ha
obpa3oBaHue, Ha Tpya, Ha NOJIb30BaHNE KYJbTYPHbIMUN LLEHHOCTSAMU, Ha cyaebHyto
3aWnTy N T.4.).

B-TpeTbux, Mo NPaBOM MOHUMAIOT IOPULNYECKUNA NHCTPYMEHT, CBA3aHHbIN C
rocyaapCTBOM U COCTOSALLMMN U3 LLENOWN CUCTEMbI HOPM, MHCTUTYTOB 1 OTpacsien, 3TO



obbekTuBHOE npaso (KOHCTVITyLI,VIFl, 3aKOHbI, NMoA3aKOHHbIE aKThl, NMPaBOBbIE obblyan,
HOPpMaTuMBHbLIE ,EI,OFOBOpr).

B pe3ynbTaTe 3TOro NpaBo eCTb COBOKYMHOCTb MCXOAALLMX OT rocyfapcTBa
obuieobsizaTenbHbIX, POPMasbHO ONpenesieHHbIX HOPM, BbliparkaloLwmnx ngen ceobonbl,
CnpaBeanMBOCTU, N'YMaHW3Ma, HPAaBCTBEHHOCTU, NPaB YesoBeKA M NMPU3BAHHbIX
peryanpoBaTb NOBeAEHME NOAEN N UX KOJIJIEKTUBOB B LIENIIX CTabUAbHOro
(PYHKLMOHMPOBaHNA N pa3BUTMSA obliecTsa.

1.3 Npu3Haku npaBa

1) NpaBO HOCUT BOJIEBON XapaKTep, MO0 OHO eCTb NPOSIBJIEHNE BOJIN N CO3HAHMSA NtOOEN,
HO He nbon BoNM, a Npexae BCero rocyaapCTBEHHO Bbipa>KeHHOM BOJIN K1aCCOB,
coumanbHbIX rpynn, 3nnT, 60/bLWVMHCTBA 4Y1eHOB 0bLlecTBa;

2) obweobs3aTENBbHOCTbL, B YEM BOMJIOWAETCA CyBEPEHUTET roCyAapCTBa, O3HAaYaoLWwmnn,
4YTO BblLe opuLManbHON, Ny6An4YHON BNacTu B obLLEeCTBE HUKOIMO HET 1 BbITb HE MOXKET
N 4TO BCE MPUHMMaeMble HOPMbl MpaBa PacnpoCcTpaHATCA Ha Bcex nmbo 6onbLuon Kpyr
CybbeKTOB;

3) HOPMATMBHOCTb NpaBa 3aKJ/ilo4aeTCqd B TOM, 4YTO OHO, NpeXxae BCero, COCTOUT U3 HOPM,
T.e. 06WKMX NpaBna NOBeAEHUS, PETYINPYIOLLMNX 3HAYNUTENbHbIN KPYT 00LEeCTBEHHbIX
OTHOLUEHWIA;

4) cBSI3b C rOCYyAapCTBOM COCTOUT B TOM, YTO MPaBo BO MHOIFOM NpUHUMaeTCH,
npuMeHsieTcs U obecneymBaeTCs rocyAapCTBEHHONM BNACTbo. F0CyAapCcTBO AJ1S TOro U
YHKUMOHMpPYET, 4TOObl rapaHTUPOBaTb CoObN0AEHNE UCMOSIHEHUS IOPUANYECKNX HOPM;

5) hopmanbHas onpenesieHHOCTb NpaBa 3akJlo4aeTCcs B TOM, YTO HOPMbI NMpaBa UMetoT
BHELUHE BblPpa>XEHHYI0 NMUCbMEHHY0 opMy, O0/KHbI ObITb Y4EeTKO 06 BEKTUBUPOBAHDI,
TOYHO onpefesieHbl, BOMJIOLLEHbI BOBHE;

6) CUCTEMHOCTb NpaBa NPOSBASETCA B TOM, 4TO OHO npenctasasgeT cobon He
MexaHWU4eCKYyt COBOKYMHOCTb IOPNANYECKNX HOPM, @ BHYTPEHHE COrJlacoBaHHbLIN,
ynopanoYeHHbIV OpraHniMm, rge Kaxkablh 371eMeHT MMeeT CBoe MeCTO M UrpaeT CBOIO
posb, rae rpuanyeckmne npeanmcaHnsa B3amMoCBA3aHbl, PacnosioXKeHbl ornpenesieHHbIM
nepapxmyeckmnm obpasom, rpynnupytoTca No oTpacasam n MHCTUTyTam.[10, c.142]



Tak, NpaBo - 3TO cucTeMa obuieobs3aTeNbHbIX, (POPMasibHO ornpeaeneHHbIX HOPM,
YCTAHOBJIEHHbIX MW CAHKLIMOHUPOBAHHbLIX FOCYNAapCTBOM, obecrnedyeHHbIX
BO3MO>XHOCTbIO FrOCYAapCTBEHHOI0 NPUHYXXAEHUS B Cllyvae UX HapyLLeHus,
Bblpa>KatoLLMX roCyAapCTBEHHYO BOJIIO U HaMNpaB/IEHHbIX HA pPeryampoBaHue
06eCTBEHHbIX OTHOLLEHWUIA; CYLLECTBEHHbLIMWU MPU3HaKaMn KOTOPOro ABAAKTCS:

— HOPMATUBHOCTb,
— 0bueobs3aTENbHOCTD,

— rocynapCcTBEHHO-BOJIEBON XapaKTep,
— (hopManbHasa onpeneneHHoCTb,

— CNCTEMHOCTb.

2. COOTHOLUEHMUe M B3aUMOCBA3b rocyaapcTBa U npasa

2.1 NMpobnema COOTHOLLIEHUA U B3AUMOCBSA3M
rocypnapcTtea U npasa

dyHOaMeHTabHas npobsieMa COOTHOLWIEHMNSA N B3aUMOCBSA3M rocygapcTBa 1 NpaBa B
IOPUANYECKON HayKe OTHOCUTCA K Yncny Hanbosnee ANCKYCCMOHHbIX, @ MeXAy TeM
BOMPOC O TOM, B KaKNX B3aMMOOTHOLUEHUNAX HAaXOAATCHA rocy4apCcTBO N NpaBo, UMeeT n
rocynapCTBO BEPXOBEHCTBYHOLLEE 3HAYEeHME MO OTHOLWLEHUIO K MPaBy WUN e, HanpoTus,
NOAYNHEHO €My, UMEET He TOJIbKO TeopeTnYeckoe, HO Ba)KHOE NMpakTUYeckoe 3Ha4YeHue.
Cpenwn punocodos, OPUCTOB, ICTOPUKOB M NOJSINTOJIONOB B3r1a4bl Ha 3Ty nNpobnemy
CYLLEeCTBEHHO U NoasapHO pacxondatcs. [13, ¢.82]

NcTopuyeckn rocynapcTBO 1 NpaBo (Kak cMcteMa ncxogawmx ot nybamyHom BnacTtm
HOPM) BO3HMKAOT OAHOBPEMEHHO B CUJTY OAHUX U TEX XKe NPUYNH, @ UMEHHO B
pesysbTaTe pa3ioxXeHUsa poaoBoro obwecTsa n nepexona ero B 60see BbICOKOE,
UMBUIN30BaHHOE coCTOoAHME. OQHOBPEMEHHO - HE 3HA4YNUT OAHOMOMEHTHO N afeKBaTHO.
Peyb noeT o cpaBHUTENLHO OJIMTENILHOM Nepnoae, B paMKax KOTOPOro reHe3uc npasa v
rocynapcTBa MMmeeT CcBOM 0CobeHHOCTM. HO B NpuHLMNEe «pOoAoCN0BHasA» Yy Ha3BaHHbIX
ABJIEHUN 0QNHAKOBA, UX TUMOJIOrNSA, COLMalibHble N THOCEOJI0rNYeCcKne KopHU
coBnapatoT.



Ha3Ha4eHne rocygapcTBa 1 npaBa COCTOUT B TOM, YTO OHU BbICTYMalOT CPeaCcTBOM
ynopagovyeHnsa obuwecTBeHHbIX OTHOLWIEHNN, «BeaeHnsa obLwmnx gen», npnsBaHsbl
obecneymBaTb HOPMaJibHbIE YCNIOBUSA XXN3HELEATENbHOCTU JIIOAEN, CYXKNUTb A8 HUX
crnocobom (chopmoin) COBMECTHOI0O YAOBNETBOPEHUS MHTEPECOB, COrslacoBaHUA 1
BblPpa>KeHNA KONNIEKTUBHOW BOIN. [OCYyAapCTBO M NPaBo BHOCAT B XKWU3Hb OpraHusylouwme
Havasa, rapaHTUPYIOT ee OT «NPOCTO Cayydasa n npocto nponssona» (K. Mapkc).[10,
c.115]

Ecnm rocynapcTBO BO3HMKAET M3 HEOOXOAMMOCTU NMoAAEPXKaHNS MOPSAAKa, 3alWNThbl
«BCex npoTms Bcex» (T. [066cC), To NpaBo co3faeT puanvyeckme MexaHmusmbl s 3Toro.
Mo Mepe TOro Kak NpaBo NOABAAETCA N Sierasn3yeTcs, OHO Ha4YNHaeT urpaTtb
OOMUHNPYIOLLLYO POJib BO BCEN CUCTEME HOPMATUBHOIO peryampoBaHud, onupascb Npu
3TOM Ha ocobbin annapaT. C MOMeHTa CBOero 3apoXAeHunsa rocyapcTeo 1 Nnpaso
NOTNYECKN N OHTONIOMMYECKN CBSA3aHbl MeXxay cobon, 06 beKTUBHO HYXAATCA OPYr B
apyre, B3anMoobycnoBneHbl, ENCTBYIOT N Pa3BMUBAOTCA BMeCTe, MO3TOMY pa3aesibHoe
MX cyuwectBoBaHme n pyHKULMOHNPOBaAHME HEBO3MOXHO.[10, c.115]

TeM He MeHee, rocynapCTBO U NMPaBO - OTHOCUTEJIbHO CAaMOCTOSATEJIbHbIE ABNEHNSA, U UX
OTOXXAEeCTBJIeHNe HefonyCTUMO, OUCTaHUUA MexXay HUMKU BCerga coxpaHsaeTcs. 1o
obpa3HoMYy Bbipa>keHnio M.A. Ap>xaHOBa, «rOCYyAapCTBO N NPaBO HU Ha MUHYTY He
0OCTalTCA HaeduHe, C rnasy Ha rnas». OHM B3aUMOLENCTBYIOT, HO He C/IMBAIOTCSA, He
nornowatT apyr gpyra.[10, c.115]

B coBpeMeHHOI Iopnan4eckon nuTepaType BblAeNaoT TP BO3MOXKHbIE KOHLIEMNLNM BO
B3aWMOOTHOLLEHMSX FocyaapcTBa W Npaga:

1) ToTannTapHasa (KoTopas UCXoOUT U3 TOro, 4TO roCcy4apCTBO Bbile, Ba)KHee rnpasa u
MM He CBA3aHO, YTO OHO TBOPWUT MPaBO U UCMOJIb3YEeT ero Kak MHCTPYMEHT CBOEN
NOANTUKN);

2) nnbepanbHada (gaHHasa KoHUeNnuusa chopMmmpoBasiaCb B paMKax 3anagHom
IOPUONYECKON U MONNTUYECKON TPpaanuL MM, COrlacHO KOTOPOW, NPaBo BbIWE N BaXKHee
rocygapcTBa);

3) nparmaTu4eckas (rocyaapCTBO CO34aeT npaBo, HO CBA3aHO uUM).[7, ¢.298]

TeM caMbIM, FOCYAapCTBO U NPABO HEPACTOPXKMMbI, KaK ABNEHUS LUBUIN3ALINA, OHU
NMEeT eQNHYI0 COLINAJIbHO-O9KOHOMUNYECKY0 OCHOBY, BO MHOIOM OAMHAKOBbI MPOLecc
Pa3BUTUS, HE MOTYT CYLLECTBOBATb 1 pa3BMBaTbCs Apyr 6e3 apyra. Bmecte ¢ Tem
rocyapCTBO M NMPaBO Pa3/IMyaloTCs Mo CBOEN CTPYKTYype, crnocobam yHKLIMOHUPOBAHUS



n T.n. HanpumMep, ecnuv rocyapcTBO COCTOUT U3 OPraHOB U YYpeXXaeHnin, TO OCHOBOW
npaBa ABJSATCSA HOPMbI, 06 beANHEHHbIE B UHCTUTYThI U oTpacan. C Apyro CTOPOHHI,
rocyapCTBO ABMAETCS LEeHTPasibHbIM 3BEHOM MOIMTUYECKOW cucTeMbl obLlecTBa, a
NPaBO - CTEP>XKHEBLIM 3/IEMEHTOM CUCTEMbI COLIMANLHOIO perynmposanmns.[7, c.299]

Mexxay rocysapCTBOM N NpPaBoOM MOryT OblTb MPOTUBOPEYUNSA, KOJIIU3UN, PACXOXKOEHUS,
NX OTHOLUEHUA He BCcerga CckaaabiBaoTCAa rnanko. MomMmMo npoymx NnpuymH 3To
obbACHAETCA TeM, 4TO rocygapcTBO M NpaBo, byayyn TeCHO CBA3aHHbIMU, B TO XKe BpeMs
B HEKOTOPOM poje - «aHTUNoAbl», UX MO3NLUNK He BO BCEM COBNagatloT. Bnactb nmeet
TeHOEeHUWUI0 K HeOrpaHN4YeHHOCTN, BbIXOAY U3-M04 KOHTPOJIS, OHa TArOTUTCSH BCAKOMN
BHELWHEeN 3aBUCUMOCTbIO, @ MPaBO CTPEMUTCHA «NOCTaBUTb €e Ha MeCcTo», BBECTU B
topuanydeckme pamkun. «lpaBo cyLlecTByeT U pa3BMBaeTCA B U3BECTHOM NpoTuBobopcTBe
C roCyZlapCTBOM... OHO - MOLUHbIN aHTUTOTannTapHbin pakTop» (C.C. Anekcees).[3, c.25]

B topnanyeckon nutepaType pacCMaTPUBAOT TPU MNaBHbIX aclNekTa COOTHOLLIEHUS U
B3aMMOCBS3M rocygapcTBa M npasBa: eAUHCTBO, pa3/inime n B3aunMoaencraemne.

EONHCTBO Bbipa)kKaeTcsi B X MPONCXOXKAEHUN, TUMNONOT N, LETEPMUHNPOBAHHOCTW
3KOHOMUYECKUMU, KYJIbTYPHLIMU U UHBIMU YCIOBUAMUN, OBLLHOCTU NCTOPUYECKON CyabObI;
B TOM, 4TO OHM BbICTYMalT CPeACTBaMUN COLMANbLHON PEryasumm n yrnopsaaodeHums,
aKKyMynupytoT 1 6anaHcupytoT obwme n nHaMBMayaabHble MHTEPEeChl, rapaHTUPYLOT
npaBa JIN4YHOCTN.

Pasnnynga sbiTeKaloT U3 onpeaeneHnm 3TUX NOHATUNA, NX OHTOJIOrMYEeCKOoro ctaTyca u
obuwecTBeHHON Npupoabl. ECin rocyoapcTBo ecTb ocobasd NONNTUKO-TEPPUTOPUAsbHAA
opraHm3aumsa nybamyHom BaacTu, To NPaBoO - cMCTeMa OPULMNANBHO YCTAHOBJIEHHbIX U
OXpaHsAeMbIX HOPM, BbICTYyMalOWUX peryaatTopamMmu nosegeHnsa nlogen. Y HUX pasHoe
counanbHOe Ha3HavyeHue, passinyHble poaun. FocynapcTBO O/IMLLETBOPSAET CUJY, a NpPaBo -
BOJIIO. DTU KAaTEeropummn siexxaT B Pa3HbIX MJIOCKOCTAX, He COoBMagatoT no dopme,
CTPYKTYype, 3/IeMeHTHOMY COCTaBy, coaep>xaHuto.[10, c.118]

B3anmMoaencTeme rocygapcTBa U npaBa Bblpa)kaeTcs B MHOroobpa3sHOM BANSAHUN UX
Apyr Ha apyra. Bosgencreue rocygapcTBa Ha NpaBoO COCTOUT, NMpexXxae BCero, B TOM, 4TO
OHO ero co3faeT, U3MeHSEeT, COBEPLUEHCTBYET, OXPaHSeT OT HapyLUeHU, NPeTBOPSET B
XXWN3Hb. «[1paBo hopMmMpyeTCca Npu HENPEMEHHOM y4acCcTuUM rocygapcTBa, OHO eCTb
HenocpenCTBEHHbIN NPOAYKT, pe3yibTaT rocyaapCTBEHHOW AeaTesibHoCcTu» (H.
HeHoBckn).[12, c.71]

Takum obpa3oM, rocyapCTBO U NpaBo, ABAAACH PA3/IMYHbIMU ABJIEHUSIMU MO CBOEMY
counanbHOMy NMpeaHa3Ha4YeHNIo U POJIK, OPraHUYeCcKn B3auMOCBA3aHbl Mexay cobon n



HaxoOATCs B TECHOM B3aMMOAENCTBUM N B3aUMO3aBUCUMOCTU. [laHHasA B3aMMOCBSA3b
BKJ/1IOHaeT TPW rN1aBHbIX aClleKTa TakKne, Kak

eJVNHCTBO,
pasnunyne,
B3aMMoaencTeue.

OfOHako cpeamn HMX Hanbosiee CyuweCTBEHHbIM aCNeKTOM ABNSETCA B3auMoaencTeue, T.e.
HenocpeACTBEHHOE BO34ENCTBME rocyAapCcTBa Ha NpaBo M HAaobopoT BO3OENCTBUE
npasa Ha rocyapcTBo.

2.2 Bospencrteme rocyaapcrtea Ha npaso

FocynapCTBO ABNSETCA HenocpeaCcTBEHHbIM (DaKTOPOM CO34aHUSA MPaBOBbIX
YCTaHOBJIEHUN N F1AaBHOW CUJION UX OCyLLeCcTBAeHUA. TocyaapCcTBO oneKaeT npaso,
NCNosb3yeT ero nNoTeHunan ans OCTUIXXKEHUS Lenen rocyaapcTBeHHON NonTukn. B
TOXe BpeMs BAUSHME rocyfapCcTBa Ha NpaBo He ciieayeT abcontoTnsnpoBaTh U
paccMaTpuBaTb B AyXe BO33PEHUN, MPU3HAOLWMX NPaBO NCKAIOYNTENbHO MHCTPYMEHTOM
(cpencTBOM) rocynapcTBa, €ro NpuU3HaKkoM uam aTpmbyToMm, T.K. HE TOJIbKO FroCcy4apCTBo,
HO 1 NpaBo obnagaeT OTHOCUTENbHOW CaMOCTOATENIbHOCTbLIO, COOCTBEHHLIMU, BHYTPEHHE
MPUCYLLNMN €MY 3aKOHOMEPHOCTAMU (DOPMMPOBaAHUA N PYHKLMOHMPOBAHUSA, N3 3TOr0
cniefyeT, YTO NMPaBO MMEET MO OTHOLIEHMIO K FOCYAAapPCTBY CaMOCTOSATENIbHOE 3HAYEHme.

JaHHasa KoHUenuusa, oTpakatoLwas NpuopuTeT rocyaapcTBa Had NPaBoOM, XapaKTepHa
ONA rocyaapcTB C aHTUAEMOKPATNYECKNM PEXUMOM, B KOTOPbIX MPaBO CAYXUT NULb
cnocobom Bblpa)KeHnsa rocyaapCTBEHHOW BOMIN U CpeacTBOM obecnevyeHus
roCcyaapCTBEHHO-B/IACTHbLIX BENeHUN. BepXxoBEHCTBO rocygapcTBa Hag NpaBoMm
YyTBEPXXAAN0Cb MAaPKCUCTCKUM YY4EHUEM, MO3TOMY AJINTENIbHOE BPEMS B OT€4ECTBEHHOW
HayKe CcyllecTBOBaJsla TOYKa 3peHMs, COrJlacHO KOTOPOW NpaBo co3aaeTcs ans
peanns3aunmn rocyaapCTBEHHbIX 3a4a4 U 3aBUCUT NOJIHOCTbLIO OT roCyAapCTBEHHOW
BONN.[9, c.254]

Hanbonee Ba)xHOe BO3AeCTBME roCyjapCTBa Ha NpaBo NPosBASETCA B chpepe
NpaBoOTBOPYECTBa W NPABO peann3auunun, T.e. NpaBo popMupyeTcs npu
HenocpeaCTBEHHOM y4acTun rocygapcTBa. OHAKO rocyapCcTBO He CTOJIbKO (hopMupyeT
NpaBo, CKOJIbKO 3aBepLUaeT npaBoobpa3zoBaTesibHbIA NPOLECC, MpuaaBas rnpaBy
onpegeneHHsble opngndeckme opmMbl (HOPMATUBHBIN LOPUONYECKUIA aKT, CyaebHbIN nnu



aAMUHUCTPATUBHbLIN NMPeLeneHT 1 Ap.), PoSib rocyAapcTBa B HEM AOCTAaTOYHO
cneynduyHa. MNo-HacToAWweMy rocyaapCcTBO BMeLLUMBAETCS B NpaBoobpa3oBaTesbHbIN
NpoLecc N1Lb Ha onpeaesieHHbIX ero cCtagmsax, oTClofa TBOpYeCcKas poJsib rocyaapcTBa B
OTHOLLIeHN obpa3oBaHNA NpaBa 3aK/IOYAETCSA B C/iefyoLleM:

1. B ocywiecTBaeHNUN NPaBOTBOPYECKOW OeATeNIbHOCTU. F0CyAapCcTBO B COOTBETCTBUM C
MO3HaHHbIMU 3aKOHAMMN OBLWECTBEHHOIO Pa3BUTUSA, 3aKOHOMEPHOCTAMU CTUXUNHOIO
npaBoreHesa onpeaenseT NoTPebHOCTL B OPUANYECKOWN pernaMeHTaumm TexX UM NHbIX
OTHOWEHUN (oeaTenbHOCTN), onpedenseT Hanbonee paunoHaNbHYIO LLPUANYECKYIO
opMy (3aKOH, aKT UCMNOJIHUTENIbHOW BNAacTN N Ap.) U ydpexxgaeT obline HopMbl,
npenasasi UM aBTOPUTETOM FOCy4apCTBEHHOM BAACTU hOpMasibHO-IOPULNYECKUI,
BCeoOL NI XxapakTep.

2. B caHKUNOHMPOBAHMKM FOCYAAPCTBOM HOPM, KOTOPbIE HE MMEKT (HEe HOCAT) NPSIMOro
rocynapCTBEHHOMO XapakTepa.

3. B npu3HaHun lopnanyeckn obazatesbHbIMU perynsaTopamMmm noseneHuns, gakTuyecku
CHOPMUPOBABLLUNXCS N CYLLLECTBYIOLLNX OTHOLLIEHWI U CBSI3eN (COOTBETCTBYOLWMX UM
BUAOB AEATENIbHOCTW), BCJIEACTBUE YEro 3TN CBA3M U OTHOLLEHWS NoJyvatoT
topuanyeckoe 3Ha4yeHue.

4. B pa3BuTUN CUCTEMBI NpaBa. ICTUHHas poJslb COBPEMEHHOro rocygapcTea (umeroLwero
NnPaBOBOW XapaKTep) He CBOAUTCA B AaHHOW chepe K BbiMYyCKY B CBET onpeaesieHHoro
KoJQim4yecTBa HOPMATUBHO-IOPUANYECKUX aKTOB. 3aa4a rocygapcTBa 34ecCb 3ak/o4vaeTcs
B TOM 4YTODObI:

— obecnevynTb NPUOPUTETHYIO POJIb 3aKOHA B CUCTEME 3aKOHOAATENbCTBA;
CNocobCTBOBAThL PA3BUTUIO MHBIX UCTOYHUKOB NMPaBO-HOPMATUBHOIO AOroBopa, 06bLIYHOIO
npaea;

— nNpuaaTb NpaBy CUCTEMHbIN XapakTep, obecrnevynTb B3aMMOCBSI3b HOPMATMUBHbIX aKTOB,
Kak Mmexay coboi, Tak U NPUMEHUTENBLHO K UHBbIM (hopMaM Bblpa>kKeHUs MPaBOBbIX HOPM;

— rocynapcTBO B ONpenesieHHON Mepe «ynpaBJisieT» NPaBoM.

FocynapcTBO, TakuM obpa3om, obecnevynBaeT pa3BUTUE BCE CUCTEMbI UICTOYHUNKOB
npa.a.

5. loCTaTOYHO 3HAYMMOW NPencTaB/sSeTCs Posib FoCcynapcTBa B obecnevyeHnu
peanunsauun npasa. HasHavyeHne rocygapcTBa NPoOsSIBASAETCSH B TOM, YTO OHO CBOEN
NesiTeNbHOCTbIO NPM3BAHO CO3A4aBaTh (PakTUYECKUE, OPraHN30BaHHbIE lopuanYeckme



NpPeanocbiIKM AJ1S UCMNOJIb30BaHUSA rpaXkgaHaMu, UX OpraHnu3aunsmMm npenocTaBaeHHbIX
3aKOHOM BO3MOXXHOCTEN B LesIiX YAOB/IETBOPEHNSA CaMbIX Pa3HO0OPa3HbIX UHTEPECOB U
notpebHocTEN.

6. FTocynapcTBo obecnevynBaeT oxpaHy nNpaBa W FOCMOoACTBYHOLLNX MPAaBOBbLIX OTHOLLEHWUA.
FocynapcTBEHHOE NMPUHYXAEHME SABASIETCSA MOCTOSHHO CYLLECTBYIOLLEN rapaHTUeNn,
KOTOPOW NoAKpPenseTcs NpaBo, 3a HUM BCerga CTosAT Cula, aBTOPUTET rocy1apcTBa;
caMa yrposa rocy1apCTBEHHOr 0 NPUHY>XXAEHUA OXPaHSAeT NpaBo.

7. FlocynapCTBO OKa3biBAaeT MOLLHYO UOE0SIOrMYECKY0 NoOAAEP)KKY MpaBy, NpeBpallaeT
ero B opmumnanbHyo ngeonorunto. Focynapcteo cnocobCcTByeT BOCANPUATMIO NpaBa
NHONBUAYAJIbHBIM M MACCOBbLIM MPaBOCO3HAHMEM, YTO NO3UTUBHO CKa3blBAE€TCH Ha
NPaBOBOM MEHTA/INTETE HaLUN.

FocynapcTBO, TEM CaMbIM CrOCOoBCTBYET pacnpoCcTpaHeHuto nNpaBa B COLNANIbHOM
NPOCTPAHCTBE, OHO 06A3bIBAET YY4ACTHMKOB 06LLECTBEHHbLIX OTHOLUEHWI AeNCTBOBATh MO
npaBy, UCKJOYATb NPOTUBOMPaBHbIE NOAX0Abl B AOCTUXXEHWUN 00LLIECTBEHHO 3HA4YUMBbIX
pe3ynbTaToB.

HecoMHeHHO, 06bEKTUBHO CyLLECTBYIOT npenesbl BO3AENCTBMSA rocyaapcTBa Ha Nnpaso,
3TO 00YyC/I0BJ/IEHO perynsaTUBHbLIM NOTEHUMasIoM CaMoro rnpasa, BO3MOXXHOCTAMM
rocyfapcTBa, ero CTpyKTyp obecne4ynTb AeNCTBME NpaBa B AaHHbIX COLMaNbHO-
SKOHOMUNYECKNX N NONNTUYECKUX YCNoBUAX. [0Cy[apCTBO HE MOXET TakxXe
NCMNoJsib30BaTb NPaBO B NPOTUBOPEYUUN C €ro NCTUHHBLIM Ha3Ha4YeHneM, No3TOMY BarkHa
Mo 3TOM NpuUynHe Hay4Ho o6oCHOBaHHasA, a(hheKkTMBHAA OpuanYeckas NnoanNTmKa
rocypapcTtsa, No3Bosifiowasn Hanbonee paumoHaibHO N B MHTepecax obuiecTBa
NCNoJsib30BaTb NMPABOBON MHCTPYMEHTaPUNA.

tOpugnyeckasa nonmTuka npencrasnseT cobon oCHOBHbIe Ha 06WMX 1 cneunguyecknx
3aKOHOMEPHOCTAX Pa3BUTUA HAaLMOHAIbHOM NPaBOBOW CUCTEMbI MPUHLUNMBI,
CTpaTernyeckume HanpasJieHUs U NMpakTU4Yeckne Nyt Co3JaHusa N peanmsaunm HopM,
WHCTUTYTOB N OTpaciien npasa, YKpenaeHusa pexxmma 3aKkOHHOCTN 1 obLecTBEHHON
Bbe3onacHOCTKN, opraHusauum npepynpexneHns n 6opbObl C NpaBoHapyLWEeHNSMH,
hopMMPOBaHUA Yy FrpaXK4aH pa3BUTOMN NPaABOBOW KyJibTYypbl, CNOCOBHOCTN NCNONb30BaTh
npaBoOBble CpeacTBa A1 YOOB/IETBOPEHUSA CBOUX NHTEPECOB.

NHCTUTYT ropuanvyeckon NoanTUKKN KOHKpeTusnpyeT oblime uenn n 3agadm
rocy4apCcTBEHHOro CTpouTeNnbCTBa B chepe NpaBoTBOPYECTBA, NMpaBopeanmsaumnm,
obecrneyvyeHnss 3aKOHHOCTM U NpaBonopsiaka, NPaBoBoro oby4yeHns HaceneHns u
npoceccnoHasbHo-toprnan4eckoro obpasoBaHms.



be3 Hay4HO 060CHOBaHHbIX, MPOAYMaHHbIX PELUEHNIN B 3TON chepe rocynapcTBO HeE B
COCTOSAHMN 3P PEKTUBHO «pacnops>KaTbCa» NpaBoM, A4O0OMBATLCA NOJNTUYECKUX,
counasibHbIX, 3KOHOMUYECKNX Lienen, oCTaBasaCb B rpaHnLax LEeNCTBUSA ero
TpeboBaHmn.[13, c.89]

Takum obpa3om, BO3AENCTBME FoCyAapCTBa Ha NMpaBo NposiBNAAeTCs B cepe
NpaBOTBOPYECTBa M NPaBoO peannsauumn, T.e. obecneynBaeT pas3BUTME BCEN CUCTEMBI
NCTOYHMKOB MNpaBsa.

CnepoBaTesibHO, rOCyAapcTBO MO0 CaMO YCTaHAB/IMBAET NPABOBbIE HOPMbI, NGO
CaHKLMOHMPYET yXXe gencteytowme. OHO MOXXET TakxXe [ie/lermpoBaTh BO3MOXXHOCTb
NPUHUMATb OTAENbHbIE OPUANYECKME aKTbl 00LLECTBEHHbLIM U UHbBIM
HEerocyaapCTBEHHbIM OPraHn3aLuaMm, NpuaaBaTbh CUJY 3aKOHa CyAeOHbIM U
aAMUHUCTPATUBHbLIM NpeLiefeHTaM, HOPMAaTUBHBLIM JOr0BOPaM W COrJialLieHUsAM.

2.3 Bo3peucTteBMe npaBa Ha rocynapcrseo

B ropnanydeckon nutepaTtype npobneme BANSAHNA NpaBa Ha roCyaapCcTBO yAesleHO Maio
BHMMaHNSA, HO MeXAy TEM roCy4apCTBO HY>XKAAEeTCA B NpaBe HE MEHbLUE, YeM MNpPaBo B
rocygapctse.[13, ¢.90]

[aHHaa KoHuenums, NnpusHatoLwasa NpuopuTeT nNpaBa Hag rocyaapCTBOM, XapakKTepHa
05 rocyapCTB C AEMOKPATUYECKNM PEXMMOM, B KOTOPbIX NPaBo, C 04HOW CTOPOHHbI,
Bblpa)KaeT rocyjapCTBEHHYIO BOJIIO, @ C APYron CTOPOHbLI, FrapaHTupyeT cobnogeHue
3aKOHHOCTU Npw peanm3aumm rocygapCcTBEHHON BJIaCTU, NpefoTBpallaeT BO3MOXHOCTb
rMPoOn3BOJ1a CO CTOPOHbI rocyaapcTea.[9, c.254]

3aBUCUMOCTb rocygapcTBa OT NnpaBa NMposB/AeTCS:
1. Bo BHYTpeHHeN opraHu3saunm rocygapcraa.

Ilna cBOEro cywecTBoOBaHUS roCyapCcTBO, Kak opraHmn3auuns, Hy>xaaeTcs B npase, T.K.
NpaBo 0hopMISET CTPYKTYPY FOCyapcTBa U peryampyeT BHyTPeHHUe
B3aUMOOTHOLLEHMS B FOCYlapCTBEHHOM MeXaHW3Me, B3aUMOOTHOLLEHUS MeXAY ero
OCHOBHbIMUN 3BeHbAMU. [TocpenCcTBOM NpaBa 3akpennstoTcs popma rocyaapcTaa,
YCTPOWMCTBO roCy4apCTBEHHOr0 anmnapaTa, KOMNeTeHLNA rocy4apCTBEHHbIX OPraHoB U
JOJDKHOCTHbLIX N1y, C NoMOLLbIO NMpaBa onpeaenseTcs MecTo, pPosb, PYHKLMN YacTen
rocylapCTBEHHOr0 MexaHun3ma, UX B3auMoaencTeBme ¢ ApyruMm opraHaMim u
HaceneHneM. YnopaaodmBasi BHyTPU OpraHM30BaHHbIe CBSA3W FocyaapcTBa, NpPaBo



no3sonsieT ob6ecneynTb paunoHaibHOEe YCTPONCTBO CTPYKTYPbl FOCy0apCTBa.
2. B pesaTtenbHOCTM rocygapcTsa.

BbioenaoT ABa MeToAa, NOCPeACTBOM KOTOPbIX FOCYAapCTBO HAaBA3bIBAET CBOK BOJIO
obulecTBy: METOA HACUINS U LIMBUIM30BAHHOE yrpaBaeHne coumanbHbIMU MpoLeccaMin ¢
MOMOLLIbIO MPaBOBOro NHCTPYMeHTapusa. FoCyaapcTBO HE MOXKET BHE U MOMMMO NpaBa
OCYLLLECTBNATb CBOIO [eATeNIbHOCTb, MPAaBO COCTaB/eT HEOOXOANUMYIO CTOPOHY, acrneKT,
CBOWCTBO roCylapCTBEHHOW AEATE/IbHOCTH.

O606LEHHO MOXKHO OTMETUTb PS4 HanpaB/eHUN, XapaKTePU3YIOLMX OpraHnU3yoLLyo
pPOJib MPaBa B OTHOLUEHUN K roCy4apCTBY:

1) NnpaBo BO3AENCTBYET Ha FOCYyAapCTBO MPU ero B3aMOOTHOLLEHUSAX C HaCeNeHNEM,
OTAEe/IbHOW JINYHOCTbIO;

2) NpaBo NeraansyeT rocynapCTBEHHYIO AeATeNbHOCTb, obecnevymBaeT 40O3BOJIEHHOCTb
OXPaHUTENbHbIX N NPUHYANTENbHbLIX Mep roCy4apCTBa;

3) nocpeaCcTBOM MpaBa onpenensatoTCsa FrPaHnLbl AeaTeIbHOCTU rocy1apcTBa,
00603HavalTCa Npeaenbl BMellaTe/lbCTBa B YAaCTHYIO XXU3Hb rpa)kaaH;

4) npaBo 3aKpennaeT cneundnieckme NHTEPEChl HaLUW U HAPOAHOCTEN 1 BO3AENCTBYET
Ha rocy4apCTBEHHYIO BNAaCTb B €€ B3aMMOOTHOLUEHUAX C HALMAMU U HAPOOHOCTSAMU;

5) npaBoBas hopma obecnevymBaeT BO3MOXXHOCTb OCYLLECTBIEHNSA OENCTBEHHOIO
KOHTPOA 3a OedATesIbHOCTbIo roCyAapCTBEHHOr O anmnapaTta U co3faeT opugnyeckme
rapaHTUN OTBETCTBEHHOIO NoBeLeHNdA rocyaapcTBa nepen HacesieHnewm;

6) NpaBo BbICTyNaeT B COBPEMEHHbIX YC/IOBUSX A3bIKOM 06LLEHNS FocyaapcTBa He
TOJIbKO C HAaCeNeHNeM, HO 1 C ApYrMMu rocygapcTBamMmum, MUPOBLIM COOBLLLIECTBOM B
Lesiom;

7) NpaBo (M1 TOJIbKO OHO) ABNSETCA OCHOBHbLIM CPeACTBOM JieruTuMaummn
rocygapCTBEHHOr0 NPUHY>XXOEHUS.

MpUHLMN CBA3aHHOCTU rocyAapcTBa NPaBoOM (BEpXOBEHCTBO MNpaBa) 3ak/lo4aeTcs B TOM,
4YTO COBPEMEHHOE roCYyapCTBO KaK CyBEPEHHast BIaCTb HE MOXKET CYLLEeCTBOBaThb U
(pYHKLMOHMpPOBaTb BHE NpaBa. KoHUenumsa npaBa Kak pa3 n UCXoauT U3 TOro, 4To NpaBo
CBSI3blBaeT, OrpaHNYMBaET roCy4apCTBO B MHTEpecax JIMYHOCTM 1 obuiecTBa B LIEJIOM,
WMEHHO OHO BbICTYMNaeT MOLLHbIM OrpaHNUYMTEeNeM rocyfapCTBEHHOIO Npon3Bosia. B aTom



CMbICJ1E NPABO BLICTYMAET Kak cua, cnocobHas NogYMHUTL roCyAapcTBo, T.e. NMpaBo
BCTaeT Haj rocygapcTBOM AOJI TOro, YToObl FOCYNAapCTBO HE BCTAJ10 Had obLecTBOM.

BAvsiHMe npaBa Ha COBpPeMEHHOE rocyAapCcTBO CTOJIb 3HAYMMO, YTO NocieaHee TOJIbKO U
MO>XeT CyLleCcTBOBaTb KaK rocy1apCTBO NMpaBoBoe. B coBpeMeHHbIX yCN0BMSAX
CBsI3ytloLlas poJib NpaBa B OTHOLIEHNW rocygapcTBa ycunmeaeTtcs. Mpu 3Tom
HabnogaeTcsa cnenyollas 3aKOHOMEPHOCTb: YeM TOYHEee NpaBo OTpa>kaeT 06 beKTUBHbIE
notpebHocTn 0bwecTBEHHOro pa3BnTns, TeM B 60nblLLEN Mepe OHO CBA3bIBAET
rocynapcTBo.

B pe3ynbTaTe 4ero npuHLMN CBA3aHHOCTW rocyfapcTBa NpaBoM (BepXOBEHCTBO MNpasa)
O3Ha4aeT, YTO JINWb B COOTHOCMMOCTM C MPaBOM BbISIBNAETCA UCTUHHASA LLEHHOCTb
COBpPEMEHHOro rocygapcTea, NO3TOMY B 3TOWN CBA3U COLMANIbHOW LEHHOCTbIO obnafaeT
NNLWb TO roCcygapcTBO, KOTopoe obecnevymBas NpaBo U OCTaBasACb Ha No4YBe MNpasa,
CNyuT obwecTBeHHOM nosnb3e.[13, c.93]

Takum obpa3om, BO3AeNCTBME NpaBa Ha FOCYyAapCTBO 3aKJ/04aeTCs B TOM, YTO OHO
npexxne BCero fieranmsyeT N KOHCTUTYUPYET roCy4apCTBEHHYIO AeATENbHOCTD,
obecneymBaeT KOHTPOJIb HaA NErMTUMHOCTbLIO (3aKOHHOCTLIO) 3TON AEeATeNbHOCTH, ee
COOTBETCTBME MEXAYHAPOAHbIM CTaHAapTaM. C NOMOLLbIO NpaBa 3aKpenaaTCcs
BHYTPEHHSAS OpraHm3auns rocygapcTBa, ero popma, CTPyKTypa, annapaT (MexaHun3m)
ynpassieHUs, NPUHLNMN pa3fesieHns BaacTen, TakXXe nocpencTBOM ero oCyLeCcTBAATCA
3a4a4M N PYHKLNK rocygapcTBa, NPOBOANTCSA €ro BHYTPEHHSASA N BHELIHAA NONNTUKA,
3aKOHOZAaTeNIbHO onpenenseTcsa N 3akpennaeTcsa 0bWweCcTBEHHbIN CTPON, MONOXKEHNE
NINYHOCTM B obuwiecTBe, T.e. COBCTBEHHO, BCA OCHOBHas rocyaapcTBeHHas «paboTa»
DOJKHa NMPOTeKaTb U NMPOTEKaeT B MPaAaBOBOM PeEXUME, B lOpUaNYecknx opmax,
npouenypax.

3aKJslo4YyeHue

B pe3ynbTaTe pacCMOTPEHUs KypcoBol paboTbl, HE06X0AMMO caenaTh cleaytoLime
BbIBO/bI:

FocynapcTBO - 3TO NYBNYHO-MONNTUYECKAs OpraHn3aLnsa BlacTu B npegenax
ornpegeneHHon Tepputopumn, obnagatoLlas rocyjapCTBEHHbIM CYyBEPEHUTETOM U
BbICTYMatoLas opuLnaabHbIM NpeacTaBuTeneM NHTEPECOB CBOUX rpakaaH
(Moo paHHbIX); XapakTepusyolleecs cegyownMmn npu3Hakamm -



— Hasmyme nybanyHonm (NONNTUYECKON) BNacTun, pacnosiaratowen cneunasbHbiM
annapaToM yrnpaBJieHNs U NPUHYXOEHUS;

— TeppuTopuanbHasa opraHnu3auns HacesneHus;
— roCyfoapCTBEHHbIN CYBEPEHUTET;

— Bceobbemnwowmnn, obuieobsazaTeNbHbIN XapaKTep akToB, M34aBaeMbIX FOCy4apCTBOM;
— HaJsioroob6s710)KeHne U B3MMaHMe HaoroB.

MpaBo - 3To cncteMa obuieobsas3aTenbHbIX, POpPMasibHO oNnpeaeneHHbIX HOPM,
YCTaHOBJ/IEHHbIX MM CAaHKLWOHMPOBAHHbLIX FOCy4apCTBOM, obecneyeHHbIX
BO3MO>XHOCTbO FOCYyAapCTBEHHOIO NPUHYXXAEHUS B C/Iy4ae UX HapyLUeHuns,
Bblpa>kaloLLMX FOCy4apCTBEHHYIO BOJIIO U HaMpaBJIEHHbIX Ha pPeryJnpoBaHme
001 EeCTBEHHbIX OTHOLUEHWI; CYLLIECTBEHHbLIMU MPU3HAKAMN KOTOPOro ABJISOTCS:

— HOPMATUBHOCTb,
— 0buweobs3aTENbHOCTD,

— rocynapCcTBEHHO-BOJIEBON XapaKTep,
— copManibHasa onpeneneHHoCThb,

— CUCTEMHOCTb.

FoCynapCTBO 1 NPaBo, ABAASACL PA3JINYHLIMU ABJIEHNAMU MO CBOEMY COLIMA/IbHOMY
npenHa3Ha4YeHNo N POKN, OPraHNYeCK B3aUMOCBs3aHbl Mexay coboinm n HaxoaaTcsa B
TECHOM B3aMMOOeNCTBUM 1 B3aMMO3aBUCMMOCTU. [laHHas B3aMMOCBA3b BK/OYaAET TpU
rNaBHbIX aCNekTa Takme, Kak eQUHCTBO, pasnymne, sBsammoaencrteme. OgHako cpean HUx
Hanbonee CyLECTBEHHbLIM aCMNEKTOM SIBJISETCSA B3aUMOOENCTBUE, T.€. HENOCPEeACTBEHHOE
BO34ENCTBME rocygapcTBa Ha NpaBo N HaobopoT BO3OENCTBME NpaBa Ha rocynapcTBo.

Bo3nencTeue rocylapcTBa Ha NMpaBo NMposBAseTcs B chepe NpaBOTBOPYECTBA W NPaBo
peanusauuu, T.e. obecnevynBaeT pa3BUTUE BCE CUCTEMbI MICTOYHMKOB MpaBa.
CnepoBaTesibHO rocy4apcTBo IMbo caMo yCcTaHaBAMBAET NpaBoOBble HOPMbI, 6O
CaHKLMOHUPYET yXe aenctaytowme. OHO MOXKET TakXXe AesiernpoBaTb BO3MOXHOCTb
NPUHUMATb OTAENbHbIE IOPUANYECKME aKTbl 0OLLECTBEHHBIM U MHbBIM
HerocyZlapCTBEHHbIM OpraHMn3aLUnsaMm, NpUAaBaTh CUY 3aKOHA CyebHbIM 1
aAMUHUCTPATUBHbLIM NpeLeaeHTaM, HOPMAaTUBHbLIM [OrOBOPaM U COrlalleHnsaMm.



Bo3geicTBmne npaBa Ha rocyapcTBO 3aKJOYaeTCs B TOM, YTO OHO MNpexx/e BCero
Neranuns3yeT N KOHCTUTYMPYET rocylapCTBEHHYIO AesaTeNbHOCTb, obecneymBaeT
KOHTPOJIb Hafd NEerMTUMHOCTbIO (3aKOHHOCTbIO) 3TON AESATENIbHOCTU, €e COOTBETCTBME
MeXAyHapoAHbIM cTaHAapTaM. C MoMOLLbIO NpaBa 3aKPENIATCSA BHYTPEHHSS
opraHusauus rocyaapcTea, ero dopma, CTPYKTypa, annapaT (MexaHusMm) ynpaBsieHuns,
NPUHLINN pa3aesieHns BracTen, TakXKe NnocpecTBOM ero oCyLecTBASIOTCSA 3a4a4u U
bYHKLUMKN rocygapcTBa, MPOBOANTCS €ro BHYTPEHHAA U BHELUHSAS NOMMTUKA,
3aKOoHO4aTesIbHO onpeaenseTcs 1 3akpennseTcs obLecTBEHHbIN CTPON, NooXKeHNe
JINYHOCTM B obuiecTBe, T.e. COBCTBEHHO, BCA OCHOBHAs rocygapcTBeHHas «paboTa»
JlOJKHa NPOTEKaTb U NPOTEKAeT B NPAaBOBOM peXxunMme, B lopuanveckmux opmax,

npouenypax.
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