Copnep>xaHue:

BBepneHue

AKTYaslbHOCTb AaHHOW paboThbl BbITEKAET N3 TOro, 4To 6€3 n3yvyeHns QyHKUUN n
MPU3HAKOB KaK roCcylapCTBa TakK M NpaBa He MOXXET CYLLeCTBOBaTb NOJIHOLEHHOE
obLecTBoO.

KopeHHOW BOMPOC 00LWEeCTBEHHOW XXWU3HW - BOMPOC O rocyaapcCTBe 1 NpaBe, UX Poam un
MecTe B XWU3Hu obwecTBa. CornacHo obuwienpnsHaHHbIM MPUHLXMNAM N HOPMaM
MeXOYHapOoAHOro npaBa, NCTOYHMKOM KOHMINKTONOMrMYECKON MOpan npasa ABAAIOTCS
cnopbl. CNopbl 0 B3aMMOCBS3M roCydapCcTBa M NpaBa MMENN MecTo, Kak B 4aJIEKOM
NCTOPNYECKOM MPOLLJIOM, TaK U B HacTosAweM. CoBpeMEHHbIe UCCNenoBaTeNn, Tak e
KaK 1 UX NpeawecTBEHHNKN, BbIAENAT HECKOJIbKO NOAX0A0B MO COOTHOLUEHUIO
rocyfapcTBa u npasa.

PeweHne npobnemMbl COOTHOLLEHNSA NpaBa U rocygapcTBa HaAXOANTCS B NPSAMON
3aBMCUMOCTM OT TOr0, Kak TOT WIN UHOW MbICIUTESb pellaeT AaHHbIW Bonpoc. bonbLioe
KOJIN4ECTBO Y4eHbIX COOTHOCUIM MPaBO N roCyAapCcTBO NCXOOS U3 CBOUX MOHATUN
rocyfapcTBa U npasa, NO3TOMY B Halle BpeMs CyLecTByeT OrpoOMHOE KOJIM4eCTBO
KOHLenunn B3anMoLeNCTBUS Npasa U rocygapcTaa.

MeToO0N0rn4ecKyo 0OCHOBY UCC/IeA0BaHNS COCTaBAAIT Hay4Hble TpyAbl B 061acTu

Teopumn rocyaapcTBa N NpaBa POCCUMNCKNX IOPUCTOB - YHEHbIX, TaKNX KakK: Abaynaes
M.WN., Anekcees C.C., Apxunos C.U., bepexxHos A.l"., BopoTtunuH E.A., KeHeHOoB A.A.,

Bopucos IN.A., bowHo C.B., BeHrepos A.b., BnaceHko H.A.,

onosuctnkosa A.H., Amutpues HO.A., JopxueB X.b., MaTy3os H.WU., Manbko A.B.,
MenexunH A.B., Mopo3oBsa J1.A., HepcecsHu B.C., NeTpeHko A.B., lNMuronkuHa A.C.,
NpoTacos B.H., Cbipbix B.M., XponaHiok B.H., UbiraHos B.U., WeB4yk O.A., Akywes A.B.

O6bEKTOM AaHHOW KYpPCOBOW paboThl ABASAIOTCSA «OTHOLLUEHUS» MEXAY rocyAapCTBOM U
NpPaBOM, UX BIIVSIHME APYr Ha Apyra.

MpeameTaMn KypcoBoi paboThbl ABASIOTCA FOCYyAapCcTBO U NpPaBo.

Llenbto faHHOW KypcoBon paboThl ABNSETCA paCCMOTPEHME B3aUMOCBSA3U MexXay
rocynapCTBOM M NPaBOM.



Ons 0oCTUXXeHNs 3Ton uenn bbiin NoCcTaBNEHbl CrieayloLlne 3aaaun:

PaccMOTpeTb NOHATUE N MPU3HAKN rocyaapcTBa.
PaccMoOTpeTb NOHATUE N MPU3HAKK NpaBga.
PaccMoTpeTb BAUSIHUE FrOCyapCcTBa Ha NpaBso.
PaccMoTpeTb BAMSIHUE NpaBa Ha rocyaapCcTBo.

HwiNE

FoCcynapCTBO M NpaBoO B3aMMO3aBUCUMbI APYr OT ApYra, HO B TOXXe BPEMS OHMU
OTHOCMTENIbHO CaMOCTOSTESbHbI.

B paboTe ncnosnb3oBaHbl 06LLME U HaCTHbIE METOAbl UCCNEef0BaHNUSA, B TOM YucCe,
NCTOPUKO-IOPNONYECKNI, CACTEMHO-NPABOBOW, CUCTEMHbBIN aHaIN3 N3yvaeMblX ABJIEHUN
N pe3ysbTaToB, Knaccudumnkaumsa. B gpaHHon paboTte 6b1m ncnonb3oBaHbl OCHOBHbIE
NPUHLMNbI 0bLLeTeopeTUYeCKoro nccnefoBaHmsa rocygapcrea 1 npasa:
NCTOpPU3M(paccMOTpPEHME roCcyJapCTBEHHbIX N MPAaBOBbIX IBJIEHUN B Pa3BUTUN, B UX
NCTOPUYECKON B3aNMOCBA3U); KOHKPETHOCTb(y4YeT BCeX YC/I0BUWN, B KOTOPbIX HAXOOATCSH
00beKTbl N03HaHMSA. BoigeneHune rnaBHbIX, CyLLEeCTBEHHbIX CBOWCTB, CBA3eN U TeHAEHLU NN
pa3BMTUA); NALAPU3M(MHOM0AaCNEKTHOCTb B NCCNef0BaHMM). Tak e LUMPOKO
NCNOoJIb30BaJINCb NIOrMYECKMe NpueMsbl, Takme Kak: aHann3(BbiBJIEHUE CTPYKTYP
rocypapcTBa U npaBa, PUKCUpPOBaHME NX COCTaBHbIX 3/1eMEHTOB, YyCTaHOBJIeHNe
B3aMMOCBs3U); cmHTe3(o0606leHe faHHbIX MOJy4YEeHHbIX B pe3yJsibTaTe uccnenoBaHus);
MHOYKUNA(M3HaYalIbHOE MOo3HaHMe NepBUYHbLIX CTOPOH WM CBOMUCTB rocygapcTea U
npasa, C nocneaytowmnm obobuieHnem nonyyYeHHbIX 3HAHNN).

KypcoBasi paboTa COCTOUT 13 BBEAEHUSA, ABYX FNaB, Ka)Kaas U3 KOTOPbIX COCTOUT 13
ABYX NaparpadoBs, 3aKJOYEHNS N CINUCKA UCMOJIb30BAaHHOW NNTEepaTypbl.

NnaBa 1. Nl'ocypapcTBOo M NpaBo

1.1 NoHATHUEe M NPU3HaAKU rocypapcTBa

«FocypmapcTBo npeacTasnsieT cobol cnoxHoe saeneHne. C ApeBHUX BpeMeH
npeanpUHUManNCb NOMbITKW AaTb onpeaesieHne NoHATUS "rocyaapcTeo”, oAHaKo [0
HACTOALLEro BpeMeHN OTCYyTCTBYeT obLienpuHsaToe, obLienpusHaHHoe npeacTaB/ieHne o
HeM.



FocynapCTBO €CTb NPOAYKT pa3BuTmnsa obuwecTtsa, NPOAYKT HEMPUMUPUMOCTU KJ1aCCOBbIX
npoTuBopeYnii. FocyaapcTBO NMOSABASETCSA TaM, Torga v nocTosibKy, rae, korga v
NOCKOJIbKY KJlaCCOBble NPOTUBOPEeYnNs 0O bEeKTUBHO HE MOryT ObiTb MPUMUPEHDI, KOrAa
obuwecTBO OEeNNTCA Ha 3KCNyaTaTOPOB M 3KCNayaTupyembix. Besge v Bcerga smecTte ¢
POCTOM U YKpenJseHnem 3Toro AeslieHnsa BO3HMKAEeT U pa3BmBaeTCcs 0CobbIn MHCTUTYT-
rocynapcTBo, KOTOpoe HMKoMM obpa3oM He npeacTasnseT cobonm cusbl, N3BHE
HaBsA3aHHOM obuiecTBy. [OCYAapCTBO eCTb NPOAYKT obuwecTBa Ha N3BECTHON CTaaumn
Pa3BUTUSA; TOCYAAPCTBO €CTb NPU3HaHMe, 4TO 3TO 0bLeCcTBO 3anyTanoch B
Hepa3peLInMbIX NPOTUBOPEYMAX, PACKOJION0Ch HA HEMNPUMUPUMbIE MPOTUBOMOJIOXKHOCTH,
n36aBUTbLCS OT KOTOPbIX OHO BeccnnbHO. Hy)xHa Bblna cuna, kotTopas bbl ymepuna
CTO/IKHOBEHMSA, Aeprkana obuwecTBo B rpaHuUax «nopsgka». M ata cuna, nponclieawas
n3 obuwecTBa, cTaBsawas cebs Hag HUMK, BCe Bosniee n 6onee oTHyKaaoLWancsa OT Hero,
eCTb rocyapcTBO.

BO3HUKHOBEHME rocygapcTBa- 370 npucnocobneHmne obuiectsa K HOBbIM YC/I0BUAM,
KOTOpOEe He yCTpaHsAeT TOoro, 4To NPomM30LJSI0 B MpPon3BoacTBe (T.€. B

SKOHOMMUKE), @ HA0BbOoPOT, CYXKNUT TOMY, 4TOObI HOBblE SKOHOMUYECKME OTHOLLEHUNSA
YaCTHOM COBCTBEHHOCTU COXPaHUINCL, NOAAEPXKUBANNCH, Pa3BMBaINCb. DKOHOMUYECKNE
OTHOLWeHMA - 6a3nc, NpMYMHa BCeX TpaHCchopMaunin, NpoTeKaloWwmx B HaaACTPONKe, K
KOTOPOW OTHOCUTCSH U FOCYyAapCTBO.

FocynapcTBO eCTb 0cobas opraHusaumsa NoINTUYECKUX CUI, HaXOAAWMNXCA Y

BNacTw.

focynapCTBO ABAAETCHA OpraHmM3aumen scex 6e3 nckayeHus

yneHoB obuiecTBa, BHE 3aBUCMMOCTN OT UX COLMANLHOI0, UMYLLLECTBEHHOIO
MOJIOXKEHMNS, PAaCOBOM M HaLMOHANIbHOMN NPUHAANEXHOCTW, poda N XapaKTepa
3aHATUI 1 T.N. Takum obpa3om, rocyaapcTeo, byaydm opraHm3laumen Bcero
Hapoga, obnapaet ropasno 6osee WMpPpoKNMKU coumnasbHbIMN BO3MOXKHOCTAMU, YEM
Ka)XabI UX OPYTrUX CTPYKTYPHbIX 3/IEMEHTOB CUCTEMBI, B3SITbIX B OTAE/IbHOCTMU.

focynapcTBO Kak ohuumanbHbIA Bbipa3nTesb BOJIM Hapoha co3gaeTt
npeanochbIKN ANna pasBuTus scex opM cobCTBEHHOCTM.

FocynapcTBO pacrnosaraeT ocobbiM rocyaapCTBEHHbIM annapaToMm,

opraHbl KOTOPOro, B OT/INYNE OT OCTaJIbHbIX CTPYKTYPHbIX 3/IEMEHTOB,
HaOensTCs rocyaapCTBEHHO-BACTHLIMU NOJIHOMOYUAMU. TaKMMKU NOSTHOMOYUSIMU
obnagaeT cuctemMa NpaBoOOXpPaHUTESIbHbIX OPraHOB, B KOTOPYHO BXOAST OpraHbl
BHYTPEHHUX feJ1, MPOoKypaTypbl, 6€30MacHOCTN, KOTOPbLIE BbIMOJHAT PYyHKLINN
NPUHY>XXOEHUS.



FocynapcTBo obnagaeTt nybamMYHOM BNaCTblO, HE COBMaAatoLLEN CO BCEM
HaceneHmnem, obocobneHHom oT Hero. OcobeHHOCTb Ny6IMYHOM BNAaCcTU B
rocynapcTBe COCTOUT B TOM, YTO OHa NPUHALNEXUT NLLb SIKOHOMNYECKN
rocyaapCTBYOLWEMY KacCy, ABNSETCHA MOJNTUYECKON, KNacCOBOM BIACTblO. ITa
nybanyHaga BNacTb onmnpaeTcs Ha ocobblie oTpsAAbl BOOPY>XXEHHbIX Ntoaen -
rnepBOHayvyasIbHO Ha APY>XXWHbl MOHapXa, a B AaJibHENLLEM - apMUI0, MONL IO,
TIOPbMbl U ApYyrue NpuHyanTesibHblie YY4peXAeHUs; HaKoHel, Ha YAHOBHUKOB,
creunanbHO 3aHATLIX yNpaBJEeHNEM NI0AbMU, NOOYNHEHMEM NOCIEeAHUX BOJ1E
9KOHOMMYECKN FOCMOACTBYOLWEro Kaacca.

Ha conep>xaHune nybnn4Hom BnacTm n ee annapata (YAHOBHMKOB, apMun,
nonnunn, TIOPEM U T.4.) C HaceneHmsa cobmnpatoTcs Hanoru

B oT/M4me oT gpyrmx 3N1e€MeHTOB NOJINTUYECKON CUCTEMBI,

rocy4apcCTBO pacrnonaraetT CUCTEMON U34aHMUA OpraHaMu rocyaapcTsa, B

npegesax CBOMX KOMMeTeHUN, HOPMaTUBHO-NPABOBbLIX aKTOB, @ TakK)XXe CUCTEMON
KOHTPOJ1S 3@ UX UCMOJIHEHMEM. XOTA 06U EeCTBEHHbIE OpPraHM3aLnm Tak)Xe HadeseHbl
NpaBoOM M3OaHMNA HOPMATMBHbLIX aKTOB, OAHAKO NOC/eAHNE HE HOCAT
obueobsa3aTeNbHOr0 XapakTepa 1 pacnpoCcTPaAHAITCA TOJ/IbKO Ha Y/1eHOB AaHHOW
obLecTBeHHON opraHmn3aunn.

focynapCTBO SABAAETCSA e ANHCTBEHHOW opraHu3aunen, obnagawoLlen
CYBEPEHUTETOM, T.€. BEPXOBEHCTBOM roCyAapCTBEHHOW B/IACTN MO OTHOLLUEHUIO KO
BCEM rpakgaHaM, No BCEM HErocyaapcTBeHHbIM opraHmn3aunsam. Obnaaas
CYBEPEHUTETOM, roCy4apCTBO OPraHmn3yeT camo cebs u nsnaetr
obuweobsa3zaTenbHbIe NpaBuia NoBeaeHUS (3aKOHbI).

B coBpeMeHHON 0Te4eCTBEHHON IPUANYECKON NnTepaType NOHATME rocyaapcTea
onpenenseTcsa Yyepes nepedncsieHne ero Npru3HakoB. 3TO oOLWEeNPUHATLIN NpueM. B
Habope AaHHbIX NPU3HAKOB CPeAN YYEHbIX MPAKTUYECKN HET CepPbEe3HbIX pa3Hornacum[l]

.

«foCcynapCcTBO - 3TO YHMBEPCaJsibHaa NoanTUYecKas opraHmsayns, obnagatouwas
cyBepeHuTeToM, ocobon nybsanm4yHoM BNaCTbio U Crieynaan3npoBaHHbIM annapaToMm
perynsaTuBHOro BO3AENCTBUSA, Npuaatolas CBOUM BeneHns obuieobssaTensHyto cuny,
rapaHTuMpytoLwas npasa, ceobonbl rpakaaH, 3aKOHHOCTb U MPaBONOPAAOK[2].»

Ncxoaa ns obwmx XapaKTEPUCTUK roCcydapCTBa, BblAENTAIOT HECKOJIbLKO €ro rnpm3HakKoB:



6.
7.

. TeppuTopus - NPOCTPAHCTBO, B paMKaxX KOTOPOro AeNcTByeT CyBepeHHas

rocyapcTBeHHas BNacThb.

. HaceneHmne - COBOKYNMHOCTb MHOVNBUNLOB, 06beanHEHHbIX TeppuTtopmasZibHO N

rpa>xgaHCcTBOM[3].

. BnacTtb - cnocobHOCTb 1 BO3MOXXHOCTb YNPaB/sSiTb NOBEAEHUEM APYFUX NNLL,

BO34ENCTBOBATb Ha UX NoBeAeHNE, HaBsA3biIBaTb CBOO BOJIIO, B TOM YUCSIE U
NPUHYAUTENBHO.

FoCcynapCTBEHHbIM annapaT - annapaT YrpaBAeHUs N NPUHYXXOEHUS,
pacnpocTpaHsLWMIA CBOE BJIACTHOE BO3AENCTBUE Ha BCE HACEJIEHME N Ha BCIO
TeppuTOopUIo rocyaapcTaa.

. CyBepeHuTET - 03Ha4YaeT BEepPXOBEHCTBO roCyapCTBEHHOWN B/IAaCTN BHYTPU CTPaHbI

MO OTHOLUEHWIO K IIOOLIM APYrMM NCTOYHUKAM colmnanbHon BrnacTu[4]. CyBepeHunTeT
rocygapcTBa He becnpeneneH; BHYTPU CTPaHbl OH OFPaHUYEH CyBEPEHUTETOM
HapoAda; BHe CTpaHbl - MPUHATLIMU HOPMaMn OTHOLLEHUIA Mex Ay rocynapcTeamMu[s].
IleHeXXHas cuctema.

CucTtema HanoroobnoxxeHus.

MPUYNHBLI U OCHOBHbIE 3aKOHOMEPHOCTN 06pa30BaHMA rocyaapcTea bbiiv eguHbIMK ONS
BCEX ropoaoB Hawen naaHeTbl. OQHAKO B pa3HbIX PermoHax Mmpa, y pa3HbiXx HApOa40B
npouecc obpa3oBaHMsa rocygapcTea nMen CBoM 0CobeHHOCTH, nog4yac BeCcbMa
cywecTtBeHHble. OHK BbIIM CBA3aHbI C reorpamMyeckon cpenon, KOHKpPETHbIMN
NCTOPNYECKMMUN YCNIOBUAMU, B KOTOPbIX CO3A4aBaIMCb T€ WIN NHble roCyfapCcTBa.
Knaccuyeckon popmMon ABNSeTCA BO3ZHUKHOBEHME rocygapcTBa B CUy OEeNCTBUSA TONIbKO
BHYTPEHHMX DAKTOPOB Pa3BUTUSA AaHHOro obuiecTBa, pacC/0OeHME Ha
aHTAroHUCTUYECKNE Knacchbl.

BoiBoA: B gaHHOM naparpadge 6biam pacCMOTPEHbI HEKOTOPbLIE MOHATUA FroCyAapCTBa.
Bbinn BbloeneHbl OCHOBHbIE MPU3HaKM rocygapcTBa: TeppuTopusa, HacesneHue, BJaacTb,
CyBepeHUTeT, rocygapCTBeHHbIN annapaT, AeHe)XHaa cuctemMa, cuctemMa
HanoroobnoxxeHuns. lcxoas U3 NpusHakoB BbI10 CHOPMYIMPOBAHO onpeneneHmne
rocynapcTBa, Kak YHMBEPCasibHON NOJINTUYECKON CUCTEMBI.

1.2 NoHATMA M NpU3HaKKU NpaBa

MpaBo - 3To ABNeHNe obuiecTBeHHoe. OHO BO3HUKAET Kak NpoayKT obuiecTBa Ha
onpeaesieHHON CTYMeHN ero passuTus.



«[1paBO eCTb COBOKYMHOCTb (CMCTEMa) HOPM, T.e. NpaBu NoBeAeHNS NOLEN B
obuwecTBe. OTo onpenesneHHble 3TaJlIoHblI, MOAENN YENOBEYECKOro NnoBeneHuns,
obecneyeHHble MPUHYANTENbHBIM BO34ENCTBMEM rocygapcTBa. XapakTepHasa 4yepTa
npaBa - TeCHas CBA3b U B3aUMOODOYCNOBNEHHOCTb BCEX AENCTBYIOLWMNX HOPM, NX
Hepa3pblBHOE e JNHCTBO[6].»

MpaBo, eCcTb perynasTop coumasbHO 3HAYMMOro NOBEAEHNS YeN0BEKA, Pa3HOBUAHOCTb
coumanbHbIX HOpM. OHO MMeeT Aesio C CounanbHOM Chepon, KoTopasa BKJOYaeT B cebs:

1. nopen;
2. OTHOLWEHNA Mexxay noabmMin (06l ecTBEHHbIE OTHOLLEHNS);
3. noBegeHue cybbekToB 06LEeCTBEHHbBIX OTHOLUEHUN.

«CopeprxaHume npasa onpenenseTca notpebHocTAMM 06LeCTBEHHOI O pa3BUTUS,
MHTepecaMn y4aCcTHUKOB 0BLLEeCTBEHHOMO Npouecca, OTpa>KeHHbIMU B 00LWEeCTBEHHOM
CO3HaHUN[7].»

MpaBo No cBOel Npupoae ecTb CPEACTBO COLMaNbLHOr0O KOMMPOMMUCCa B MacluTabe
obLlecTBa, ycTaHoBNeHUA 6anaHca counanbHbIX UHTEPECOB, CNPaBeaJINBOro
pacnpegeneHus 6nar, mepa coumanbHoM ceoboabl NHANBUAA.

«Yepe3 MmexaHn3Mbl 06LWEeCTBEHHON0 CO3HaHNA U KOJIJIEKTUBHOW BOJIM peasibHbI BanaHc
WHTEepecoB B 3aBUCMMOCTUN OT PacCTaHOBKM MOJINTUYECKNX cun Bonee nnm meHee
afleKBaTHO OTpa)kaeTcs B POpMasibHbIX UCTOYHMKAX NpaBa, 4To 03HavaeT npubnnxxeHue
npasa K CBOeMy npgeasny Uin OTCTynJseHue OT Hero, oT CBoen CyLHOCTU[8].»

NMpaBoO KakK pa3HOBMOHOCTb COLUMasbHbIX HOPM obslafgaeT Ka4eCTBOM HOPMATUBHOCTH,
OHO OENCTBYET, KakK TUMOBOW perynaTop agpecaTbl KOTOPOro onpeaeneHbl He
KOHKPETHO, MOMMEHHO, a 06w mMKn NnpusHakamMmm. HopMaTUBHOCTb NpaBa NPOSBAAETCS U B
HEeO4HOKPATHOCTU OENCTBUSA IOPUANYECKUX HOPM: OHM BCTYMatoT B nNpouecc
perynmpoBaHuns BCAKUN pa3 Korga BO3HUKAKT TUMNOBbIE CUTYauUWKU, YCTaHOBJ/IEHHbIE KakK
yCNoBUA X Aenctemsa. HopMaTuUBHOCTL dOpMUPYETCH Kak pe3dysibTaT 060bLueHns n
hrKCaunmM yCTONYMBbLIX MOBTOPSIOLLNXCS COLMANbHO NONI€3HbIX OTHOLWEHWUA U NOCTYMNKOB
nonen.

«[lencTBMe NpaBa OCHOBAHO Ha NPUHLMNE NPUMEHEHMNSA PaBHbIX MEP K YY4aCTHUKaAM
obuwecTBEHHbIX OTHOLUEHNI HE3AaBUCUMO OT X MHAMBUAYAJIbHbIX 0CObeHHOCTEN
(hbnsmnyeckonm cnnbl, yMCTBEHHbIX CNOCOBHOCTEN, COLMANBHOIO MOJIOXKEHUSA N T. N.), TO
€CTb K (haKTu4eckn HepaBHbIM cybbekTaM (MPUHUUM POPMaIbHOro paBeHCTBa)[9].»



HopMbl NnpaBa A0J>KHbl 6bITb 06BEKTMBUPOBaHbI, 3aKPENJIEHbl B ONpeaeeHHbIX
ohnymanbHbIX hopMax (MCTOYHMKaX NpaBa B )OpMaJibHOM CMbIC/Ie): HOPMATUBHO-
MpPaBOBbIX aKTax, NPaBoOBbIX 0Obl4YaAX, LPUONYECKNX NMpeuedeHTax u ap.

C TOYKMN 3pEHUA BHYTPEHHEN OpPraHn3aLunm, NpaBo - CUCTEMA COCTOSLLAsA U3 S/IEMEHTOB
CBSI3aHHbIX Llenecoobpa3HbiMU OTHOLLIEHUSIMU 1 B3aUMOAENCTBYOLWMX APYF C APYrOM.

«[MpaBo obweobazaTensHO. B oTanyme oT Apyrmux coumanbHbIX HOPM OHO NpeacTaBaseT
cobon egnHyo (M eQUHCTBEHHYI0) 00 Eerocy4apCTBEHHYIO HOPMATUBHYIO CUCTEMY,
KOTOpasi pacnpocTpaHsaeT CBOe AeNCTBME Ha BCex 4ieHoB obuwecTBal[10].»

MpaBy npucywa npouenypHoCcTb. Npouenypy Kak geTasibHO persaMeHTUPOBaHHbLIN
NopsLoOK, MOCNen0BaTEes/IbHOCTb B OCYLLECTBIEHUN TEX NN UHbIX AENCTBUA B KAKOMN-TO
Mepe MUCNOob3YT BCE CoUMasbHble perynatopbl. Ho B npaBe npouenypHOCTb (Kak 1
HOPMaTUBHOCTbL) Bblpa>keHa Hanbonee rnyboko: B cMcTeMe npasa CyLeCcTBYIOT Lesble
npouenypHblie oTpacau (rpa>kgaHckoe npoueccyajibHoe, YroJIoBHO-MpoLeccyasibHoe n
ap.). NMpouenypa KacaeTcs Kak peanvsauunu, Tak n nsgaHusa lpuandecknx HopM.

MpaBo AeNCcTBYET KakK MHTENNEKTYalbHO-BONIEBOW perynatop noseneHus. «fMpaso nmeet
He TOJIbKO CheunaNbHOo-lpuanYecknii, cyrybo npaBoBo MexaHU3M OeNCTBUS, HO U
NMCUXONOTNYECKUI MEXAHU3M: OHO HE MOXXET PerynpoBaTh MNoBeAeHUs NHavye Kak Yyepes
CO3HaHWe 1 BOJIIO Ntogei. B onpeneneHHOM acrnekTe NPaBo MOXXHO PAacCMATPMBaTh Kak
NHMOPMALMOHHYIO CUCTEMY COAEP KAl MH(pOPMALIMIO BNACTHOrO XapakTepa KoTopas
O6yny4n oco3HaHa AeTEPMUHUPYET BOJIIO N NMoBeAeHne cybbekToB[11].»

MpaBo TeCHO CBA3aHO C rocyAapcTBOM. [0CYyAapCTBO BbISIBJSIET NPAaBOBbIe NPUTS3aHNS
obuiecTBa 1 opopMasSIET X B NpoLecce U3aaHns HOPMAaTUBHO-NPABOBbLIX aKTOB (a TakXe
nyTem OenernpoBaHns rNoJIHOMOYUN Ha U3aaHNe HOPMAaTUBHO-NPABOBbLIX aKTOB,
CaHKLMOHNPOBAHNSA YCTOSABLLUNXCA 0Obl4aeB, CO34aHUA IOPUANYECKUX NMpeLeneHToB), TO
€CTb «BO3BOAUT B 3aKOH». OHO Tak>XXe OCYLLEeCTBASeT KOHTPOJIb 33 opuaANYeCKUMN
npeanucaHnaMn 1 B HeobxoanMbix cny4dasx obecnevymBaeT UX BNACTHYO peann3auuio.

«MpaBo 0XpaHAETCS rocyaapCTBEHHbLIM MPUHYXAeHNeM. Hnkakume apyrme coumnanbHble
HOPMbl He obecneyeHbl BO3MOXXHOCTbIO FOCyAapCTBEHHO-NPUHYANTENILHON peanmsaumm
(peyYb MOXXeT AT NULb 06 UX Nogaep>xKe CO CTOPOHbI FrocyagapcTea)[12].»

Mpn3HaHMeM HeobXx0ANUMOCTN roCcyaapCTBEHHOW OXPaHbl NpaBa, B MOHATME NpaBa
BBOAMTCSA NOHATME NPaBOHapPYLEHMS: NpaBo AJ19 TOro N Hy>XHO 4ToObl NpecekaTb
OTKJIOHEHUSI OT Hanbosiee Ba)KHbIX, C 0OLLECTBEHHOW TOYKN 3pEeHNs, BapUaHTOB
noeeneHns. To eCTb B KayecTBe NpuM3Haka NpaBa MOXXHO Ha3BaTb TO, YTO OHO BCeraa



nMeeT Oesio C OTKJIOHARLWMNMCA OT HOPMbI NMoBegeHMeEM.

OnpepeneHnin npaBa CywecTBYeT MHOXKECTBO. M 3TO BNOJIHE 3aKOHOMEPHO MOCKOJIbKY
HUWKaKoe onpeaenieHmne He MOXXKeT OXBaTUTb BCEX MPMU3HAKOB NOHATUSA. TeM bonee Takoro
MOHATUSA KaK «MPaBO» K XapakKTepUCTUKE KOTOPOro CyLLEeCTBYIOT CaMble pa3dHoobpa3sHble
noaxoabl. B To ke BpeMs B KAaKON-TO Mepe Takoe MHoroobpasune onpeneneHnin npasa
MoJie3HO, TakK KakK OHO MO3BOJISIET PAaCCMOTPETb NPaBO C Pa3HbIX NO3ULWA NOA4 Pa3HbIMU
yriaMun 3peHns 1 Ha 3TON OCHOBE COCTaBUTb O HEM MHOroMepHoe obbeMHoe
npencraBneHme.

C y4eTOoM Ha3BaHHbIX NMPU3HAKOB BEPOSATHO MOXXHO AaTb CBOE onpeaesieHne npaea,
npaBo ecTb ohopMAEeHHaa B opuLIManbHbIX UCTOYHUKAX WU FapaHTUPOBaHHAS
rocyapCcTBOM egunHas, B MacwiTabe obulecTsa, HOpMaTMBHAsA CUCTEMaA, NPU3BaHHasA
perynmpoBaThb COLMANIbHO 3HAYMMOe NoBeAeHNE YHaCTHUKOB 00LLEeCTBEHHOIO NpoLiecca
Ha ocHoBe 6aflaHCa MHTEPEeCcoB COrjlacoBaHUs BOJIb U MPABOBbIX NPUTA3aHNIN BCEX CJI0EB
obuwecTBa.

«OnpeneneHne NoHATUA NpaBa UMeeT TeoOPeTUYECKOe U NpakTnieckoe 3HavyeHme. Bo-
NepBbIX, OT ero CoAep>XaHus N popMbl 3aBUCAT HanNpaBieHNe Hay4Horo aHan3a B
NpaBoBeleHNN N ero pe3ysibTaThkl, BO- BTOPbIX, OHO XXU3HEHHO Ba>XHO Mpwu
HernocpenCcTBEHHOM NPUMEHEHUN IPUANYECKMX HOPM HaAJIeXALUMM OpraHamMm u
NMUaMn, Tak Kak B COOTBETCTBUM C HUM HEepeaKo peLlaeTcss 0CHOBHOWM BOMpPOC
NPaKTUYECKOWN LOPUCAPYAEHLWN - MPABOMEPHOCTb NoBegeHns cybbekToB[13].»

OaHa n3 obwmnx xapakTepnCTUK rNpaBa 3aKJl4aeTCcs B TOM, YTO OHO - CNocob
yCTaHoBNEHNSA 06 bEKTUBHOW MepPLI BELLEN, MeTo coumasbHOW perynaumn. B pasnnyHbele
ncTopmnyeckme nepruoabl Te Nan UHble coumaibHbie N MOIUTUYECKNE CTPYKTYPHbI
nocpencTBOM MOHATUA «MPaBO» CTPEMATCHA YTBEPANUTL B CBOUX MHTEpecax
onpenefnieHHble counasnbHble OTHOLWEHUS, MPUHLNMLI, NOPAOKW, LENCTBUSA, HOPMBbI,
noeanbl n 060CHOBaTb X COOTBETCTBME COLMANIbHOM NpaBae, cnpaBeainsocTun. Kak
cnencTeue, B pnNoCoOPCKMX, OPULNYECKUX, NOUTUYECKUX, STUHECKMUX OOKTPUHAX, B
npakTUKe noanTunyeckom 6opbbbl, Kak B MPOLLJSIOM, TaK U B HAaCTOALLEM,
HepaBHO3HAa4YHbIE MO CBOEMY COOEPXKAHUIO NOHATUA 0003HaYeHbl TEPMUHOM «MNpPaBo». B
CYLLHOCTN, pa3inyHble JedHULNN MOHATUA NpaBa ABASIOTCA Bblpa>keHnem
NCTOPUYECKN KOHKPETHbIX CoLMasibHbIX NpobaemM n ogHOBPEMEHHO OnpenesieHHbIM
BapWUaHTOM UX pa3peLlleHuns. DTN pas3inyns, B KOHEYHOM cYeTe, MOPOXAEHbI HE TOJIbKO
MHOFOrPaHHOCTbLIO CaMOro AABJIEHUS NMpaBa, HO U HeafeKBaTHbIM NPUMEHEeHUeM TePMUHaA.
N HbiHe npencTaBnAalOTCA aKTyaslbHbIMK cnioBa I.KaHTa 0 TOM, 4TO IOPUCTLI BCe eLle
WUWYT onpeneneHmne gns CBoero NoHATUSA npasa.



«[1paBoO - MHOrorpaHHoe counasibHoe fABJIeHNe, N OHO MOXXET 1UCCief0BaThCA B
pPa3/INYHbIX acnekKTax, C pa3/INYHbIX ToYeK 3peHns. CTosb e MHOroobpasHbIMU MOryT
ObITb ONpeneneHns NOHATUA NpaBa. Kaxkxaoe onpefeneHne packpbiBaeT KaKylo-TO
CTOPOHY (NI CTOPOHbLI) 3TOrO ABJIEHUSA, HO BCE OHN COOTBETCTBYIOT OAHOMY MOHATUIO
npasa. [1pn 3TOM NMpakTU4YeCKU HEBO3MOXXHO B OHOM ornpeaesieHnn oTpa3nTb BCIO
CYLWHOCTb NpaBa. A.M. BacnnbeB oTMe4an, 4TO 3TO AOCTYMNHO /UL TeOpUK NpaBsa B
LesioM. BO3MOXXHOCTb pa3/InyHbIX onNpeaesieHnin Kak pas n cnocobcTeyeT
CUHTE3MPOBAHHOMY Hay4YHOMY aHann3ly[14].»

Kak cnencrteme yKa3saHHOW BO3MOXXHOCTU B COBPEMEHHOW OTe4eCTBEHHOW NpPaBoOBOM
Teopuun chopMyIMpOBaHblI oNpeaeneHns NOHATUS NpaBa Kak heHoMeHa
obuievyenoBeyeckom LeHHOCTW. lNMepBble XxapaKTepusyoT NMpPaBo C MUPOBO33PEHYECKUX,
PMNoCoOPCKNX MO3ULKMKA, NoCNegHNe HauesleHbl Ha HeNoCcpenCcTBEHHO NMpakTnyeckoe
NMPUMEeHeHNe B KOHKPETHbLIX IpUANYeCcKnx CUTyaunsax, Korga pewwaeTcsa Bonpoc o
NMPaBOMEPHOCTN OAENCTBUN NHONBUAA.

«B Teopun npaBa chopMynMpoBaHO TakXe CUHTe3npoBaHHoe, obLiee NoHATUE NpaBga,
BKJIlOYaloLWee B cebs pas3nmyeHne n BMeCTe C TeM B3aMMOCBSA3b MNpaBa U 3aKoHa. Ba)KHO
3aMOMHUTb: 3TN [iBE Pa3HOMJIOCKOCTHbIE XapaKTEPUCTUKN NpaBa HXN B KOeM CJly4ae He
NPOTMBOMNOCTABIAOTCA, OHU AOMNOJHAT Apyr Apyra. UICxXo4HbIM ABNSeTCa onpeneneHve
npasa, cogepixallee ero abCTpakTHYO, MMPOBO33PEHYECKYI0 XapakTepucTuky. OHO
[OJIKHO ObITb Y4TEHO B € 4MHOM MOHATUU, b0 eMy L0/KEH COOTBETCTBOBaTb 3aKOH
(npaBo B (hopMe 3aKoHa), 4TObbI CTaTb NPaBOBbIM, YTOObLI 32aKOH HE MPOTUBOPEYIT
[OJIXKHOMY, KOTOpoe KaK (hopMa cBobo bl M paBEeHCTBa BbICTyNaeT KpUTepnem
crpaBensIMBOCTU. Pedb naeTt 0 pasfiMyHbIX NPOABIEHNAX eANHOW NMPaBOBON CYLLLHOCTH
Tak>Xe 1 NOTOMY, 4TO METOAO0JIONrM4YECKN 3aKOHOM MOXXeT BbITb TOJIbKO NpaBoBoeE, T.e€.
opmumanbHOEe NpU3HaHMe 4Yero-To BHENPaBOBOro He NpeBpaTuT ero B npaso. BoT
npumep obLiero onpenesieHnNs: NPasBo - 3TO NCTOPUYECKUN N3MeHYMBas, 06 bEeKTUBHO
obycrnoBnieHHas cnpaBennveas, obuaa mepa ceoboabl U paBeHCTBa, NoJiyyatowas
nocpencTsoM opuLnanbHOro BelpaxkeHnsa obeobasatensHyto cuny (B.C. HepcecsaHu)
[15].»

OOHO 13 NocnegHMx onepaunoHasbHbIX orpeaeneHnin NOHATUSA NpaBa NMPUHALNEXNT
C.C. AnekceeBy: «MnpaBo - 3TO CUCTEMa HOPM, Bblpa>KeHHbIX B 3aKOHaX, UHbIX
MpU3HaBaeMbIX FOCY4apCTBOM UCTOYHMKAX U ABAAOWMXCA obeoba3aTenbHbIM,
HOPMaTUBHO-IrOCYyAapPCTBEHHbIM KpUTEPMEM NPaABOMEPHO A03BOJIEHHOIO (a Takxe
3anpeLeHHOro n NnpeagnmcaHHoro) noeeaeHns[16].» Kak Buanm, 3gecb npaBoM SABAAIOTCSH
NNWb MPU3HaHHbIE FOCY4apCTBOM HOPMAaTUBHbIE MOJIOXKEHUS.



B cooTBeTCTBMM C 3TUM onpefeneHneM npusHaku npasa Takosbl: obeoba3aTenbHas
HOPMaTUBHOCTb, yTBEpXKAaowasa B obuwecTse eanHbIe N NOCTOSHHbIE NPaBuIa
noseneHns, umerowme sceobuiee [encTBne; Bblpa>KeHe HOPM B 3aKOHaX, UHbIX
NpU3HaBaeMbIX roCyJapCTBOM UCTOYHUKAX, ABASAIOLLMXCA hopMon obLieobssaTensHON
HOPMaTUBHOCTW, YTO NPUAAET NpaBy Ka4eCcTBO MHCTUTYLMOHHOro obpa3oBaHus, T.e.
ABNIeHNA 06 bEeKTUBUPOBAHHOIO B NMPU3HaBaeMbIX rOCyJapCTBOM AOKYMeHTax. TeM
caMbiM HOpMbI MpuobpeTaloT CBONCTBO hOpPMasIbHON onpenesieHHOCTH, HO He OCTatloTCA
BepbasbHbIMN NaesmMun; LeNCTBMe Yepes L03BOJIeHUS, Yepe3 CyObeKTMBHbIe nMpaBa. OTOT
NPU3HaK NogvyepkuBaeT, 4TO CTEPXKHEM rMpaBa ABNASETCA KaTeropmsa csoboabl. HecmoTps
Ha TO, 4TO B coAep>XaHune npasa BKJOYEHbl 3anpeTbl, NpeanncaHnsa n T.n., BCe XXe
OCHOBHOWN KpUTEpUn - 03BOJIEHUSA, NpaBOMepHoe rnosegeHue, NnpusHaBaeMmoe
obuwecTBoM, rocygapcTteeHHas obecnevyeHHOCTb. OHa orpaHMYMBaeT NMpaBo OT APYrux
coumnanbHbIX PerynaTopoB (Hanpumep, Mopanun), He NMeKLWL KX Takon obecnevyeHHOCTH, U
npupaeTt eMy HaeXXHOCTb aBTOPUTETOM rocyAapCTBEHHOW BACTU, CMOCOBHOMN K
NPUHY>XXOEHWIO, KOTOPOW, TEM HEe MeHee, He ciefyeT npuaasaTb BCernorjowamoLero
3HaYeHuA. HopMbl NpaBa, He COOTBETCTBYOLWMNE KPUTEPUAM eCTeCTBEHHOrro npasa, npu
NX peannsaunm NpPMBOLAT HEPEOKO K MPUMEeHEeHU0 aHTUIYMaHHbIX CPeACTB U CBA3aHbl C
HPABCTBEHHbLIMU U NCUXOJIOrNYeCKNMU AedopMaLnaMu.

B TeyeHne nocnenHnx neT, ocBOGOAMBLUMX HAC OT AOrM TOTaJIMTAPHON Naeonorum,
HayKa Teopuu rnpasBa 3Ha4YMTESIbHO MPOABUHYJIACh HA NYTU K PACKPbITUIO CYLLHOCTW
npaBa, KOTOpasi BCe XKe 0CTAeTCs A0 KOHLa HeMo3HaHHOW. paayliee BpeMs,
HECOMHEHHO, 060raTUT NPaBOBYIO HAaYKy COOTBETCTBYOLLNMN NCCIeA0BAHUAMN.

BoiBoa: B naHHOM naparpadge 6bin pacCMOTPEHbI HEKOTOPbIE MOHATUA N NPU3HAKN
npasa. bblno 06oCcHOBaHO, 4TO NMPaBoO - 3TO ABNEHME 0OLWEeCTBEHHOE, ABNAETCA CUCTEMOM
HOpM, T.e. MpaBu NoBeaeHUs noaen B obwectse. bblnn BbigBAEHbI cnenytowme
KayecTBa, KOTOPbIMU A0J1>KHO 06n1afaTh NpaBo: COUNanbHOCTb(NPOAYKT 06w eCTBEHHbIX
notpebHocTen), HOPMaTUBHOCTb, (0GHOPOAHOCTL, MAaCCOBOCTb N MOBTOPAEMOCTb TEX WIN
WHbIX CUTYyauUun 1 B3anMmoaenctenin), obuieobssatenbHOCTb,
hopMannsoBaHHOCTbL(0CcobbIM Habop opM BblipaXkeHus, CTporoe cobngeHmne
npouenypsl), Ny6ANYHOCTb, oNpeaesieHHOCTb, CUCTEMHOCTbL, FOCYAApCTBEHHAA 3alnTa.

Nnasa 2. KoHuenuMum COOTHOLLUEeHUA rocyaapcrtea u
npasa



TpaauLNOHHO B HayKe Mo BOMPOCY O COOTHOLLEHUN roCcyAapcTBa U NpaBa pa3nyaoT
HECKOJIbKO TOYeK 3peHuns. MNepBas - 3TaTUCTCKUIA, UCXOAUBLLNIA N3 NPUOPUTETA
rocyaapcTea Hag npaBoM. CorsiacHo 3TOMy NoAxXoAy NpPaBo pacCMaTpMUBaNOCh Kak
NPOAYKT roCyNapCTBEHHOM AeATENbHOCTU, Kak ero (rocynapcTea) cneacteune. Takon
noAaxon UMen LIMPOKOE pacnpocTpaHeHne B 0TeYECTBEHHOW OPUANYECKON nuTepaType.
CYnTanoch, K NPMMepy, YTO NMPaBoO HAXOAUTCA B NOAYNHEHHOM OTHOLLUEHUN K
rocynapcTey. DakTUYECKUM YCJIOBMEM OJ1S AAHHOIM0o NoAxoAa CayXKuaa nosmtnyeckas
NPaKTUKa, CKJIOHHAA BUAETb B NpaBe HEKUI NMPUAATOK FrocyaapcTBa. TeopeTn4eckon
NpennocbIIKON SBASNOCL POPMaASIbHO-A0rMaTUYECKOE OTHOLLIEHME K MOHATUIO NMpaBa Kak
COBOKYMHOCTW HOPM, U34aBaeMbIX FOCYyAapCTBOM.

Ipyroi B3rnaa Ha COOTHOLLEHME rocyaapcTBa U NpaBa YyTBEPAUCS B pycie
€CTeCTBEHHO-NPaABOBbIX BO33peHUA. CTOPOHHUKM TaK Ha3biBAaEMOW LLKOJbI
€CTEeCTBEHHOr 0 NpaBa, BbIBOAMBLUNE MOHATUE rocyaapcTBa U3 06LLEeCTBEHHOMO
[OroBopa, NCXOANSIN U3 OrpaHNYeHNs rocy4apCTBOM NpaBa, 4To, M0 UX MHEHWUIO,
BbITEKAI0 N3 HEPYLLUMMOCTN €CTECTBEHHOI0 3aKOHa N He OTYY>KAAeMOCTM OCHOBAHHbIX
Ha HEM CyObeKTUBHbIX NYB6INYHbIX NpaB nHansmaa. C no3Mymm aHHoOro noaxoaa npaey
NpUHaANeXxuT 6e3yc/oBHbIA NPUOPUTET B CPaBHEHUWN C roCyAapCTBOM. [MpaBo BO3HMKAET
no obpa3zoBaHuMs rocygapcTBa. OHO CTaplue rocyfapcTBa, HUKaKoe rocy1apCTBO U
HMKaKasa B/1aCTb He eCTb NepBOHAYasIbHbIA NCTOYHUK NpaBa.

TpeTbsa TO4YKa 3peHUA Ha paccMaTpuBaeMyto npobnemy, No3BoasOLLas B onpeneneHHon
Mepe NMHTEerpupoBaTb B3rnsabl CTOPOHHUKOB OTMEYEHHbIX MO3MLNA N B TO XKe BpeMs
n3be)xxaTb KpanHOCTEN B OLLEHKE CBSA3M rocyaapcTBa 1 npasa.

CorsacHo 3TOMYy NOAXo4y CBSA3b MEXAY rocyJapCTBOM W NPABOM He MMeeT CTOJIb
0OHO3HAYHOr 0 NMPUYMHHO-C/IEACTBEHHOIr0 XapakTepa, rocy4apCcTBO NOPOXKAAET MpPaBo
WU U3 NpaBa POXXOAETCS rocyaapcTBO. 3Ta CBA3b BUAMTCSA 6onee CNOXKHOM U HOCUT
XapakKTep OBYCTOPOHHEN 3aBMCMMOCTW: FrOCy4apCcTBO U NMpaBo Apyr 6e3 gpyra He MoryT
CYLLEeCTBOBATb, @ 3HAYUT, MeXAY HUMUN MMeeTCa PYyHKLMOHAIbHas CBA3b.

PaccMaTpuBaeMsbIn NOAXOA NO3BONISAET TEM CaMbIM BbIIBUTb F1yOMHHbIE CBA3U MeXay
rocyapCcTBOM U NpaBoM, n3bexxaTb 0AHOCTOPOHHOCTM, MOHATb, Y4TO AaeT NpaBo
rocynapcTBY, U B TO XK€ BpeMs BbISCHUTb MCTUHHYIO POJsib rocyfapcTBa B obecnevyeHun
rnpasa. AHa/IN3 TaKoro poaa 3aBUCMMOCTEN UMEET NMPUHLUMMANIbHO Ba)KHOE 3Ha4YeHue
Ons Bcen obLecTBEHHOW NMPaKTUKN.

Mpr3HaHNE NBYCTOPOHHEro XapakTepa CBSA3N MexXAay rocyaapCcTBOM U MpaBoM
No3BOJISET UCKJIIOYUTb UHTEPNPEeTaL Mo JAaHHOro BOMPOCa B AyXe Y3KOHOPMATUBHOIO



noaxona K noHMMaHuIO Npaea («nNpaBo UCXOOUT OT rocygapcTea» uU T.M.). B To xxe BpeMs
npu gaHHOM NoAxo4e PoJib rocyaapcTBa Mo OTHOLWIEHUIO K MPaBy HE HUBENNPYETCSH, Kak
3TO BbITEKAET U3 HEKOTOPbIX KOHLUEMNUWUW, TaK Ha3blIBAaeEMOro LUMPOKOro NpaBo-
MOHMMaHMA. FoCyaapCTBEHHbIN HUTNN3M B TaKOW XXe Mepe OonaceH, Kak HUMMan3m
npasoBou. CBA3b rocygapcTBa U NpaBa NpencTaBaseTca MHON: rocygapCTBO He
nopo>Xa4aeT NpaBo, He NPON3BOAUT €ro, a ABNASeTCs, C OAHON CTOPOHbI, 3aBNCUMOWN,
NOAYNHEHHOW eMy CWUJI0W, @ C APYrOoM - MOLWHbIM CPeaCTBOM, NOAOEPKUBAOLLNM N
yCUAMBaOLWMM MOLLb NpaBa, ero noteHuman B obwecTtseHHon cncrteme. NlocygapcTeo
NCNosib3yeT NpPaBO B Ka4ecTBe cpencTBa yrnpaBsieHnsa obLuecTBEHHbIMWU MPOLLeCCaMun, HO
NWb B TOW Mepe, B KaKOW caMo NMpaBo eMy 3TO NO3BOJISET.

PaccmoTpuM 6onee noapobHO ABE OCHOBHbIE COBPEMEHHbIE KOHLEMNLMN COOTHOLLEHUS
rocyapcTBa M NpaBa: 3TAaTUCTCKO- TOTa/IMTapPHY0 1 nnbepasbHO-AeMOKpaTUYEeCKYIo.

2.1. OTaTUCTCKO- TOTaJZiuTapHasa KOHUenuusa.
Bo3pneucTtBue rocygaapcrea Ha npaso

CornacHoO AaHHOW KOHLENLUUX, rocyapCTBO ABISETCS FNaBHbIM UHCTUTYTOM 06LLecTBa,
OpraHM3aTOPOM S3KOHOMUYECKOM N ApYyrux cep Xn3Hm obuiectsa. FocynapcTeo
yCTaHaB/MBAET onpeAesieHHbI NPaBonopsaoK, 3alMILIAET U OXpaHaeT obwecTso oT
HanageHui n3BHe n T7.4. FoCcyoapcTBO NpenLwwecTByeT npasy, NocjeaHee 3aBUCMMO OT
rocyapcTBa, NOpPoXKaeHo M. CneaoBaTesibHO, MPaBo BbICTYMNaeT COBOKYMHOCTbIO
rocylapCTBEHHO- BNIACTHbIX BEJIEHUI 1N 06ecneyrBaeTcsi BO3MOXKHOCTbIO MPUMEHEHUS
NPUHYXXIOEHMS.

3Ta no3mumns rocrnoacTBOBaJia B roAbl COBETCKOM BNacTu n o6oCcHoOBbIBaa NogYNHEHHOE
rnoJio)KeHne npasa OTHOCUTENIbHO rocygapcTea. [paBo paccMaTpuBaioCh
NCKJTIOHYNTEJIbHO C TOYKWN 3peHnd ero I/IHCprMeHTaJ'IbHOVI LeHHoCcTn anga obuwecTsa.
ocynapCTBO He CBA3aHO NMpaBoOM, a CaMO yCTaHaBJ/IMBaeT TakKoe npaBo, KOTopoe
CYMTaeT HeobXxoAMMbIM M NONE3HbIM ANS rocyanoapcrtBa.

Takon noaxopn K COOTHOLWEHMIO rocyaapcTBa 1 npasa cnocobcTBoBas YOPMUPOBAHUIO U
yTBep>xaeHuto B CoBETCKOM rocyapCcTBe TOTaJIMTAPHOIr0 pexxnma, NOCKOJIbKY AOMYyCKa
BMeLlaTeNbCTBO roCylapCTBa B YaCTHYIO XXN3Hb, @ TaKXXe BO BCe Chepbl XXN3HN
obwecTBa.

«[ocypapcTBO SIBNSETCA HEMOCPEACTBEHHbLIM (DAaKTOPOM CO34aHMSA NMPaBOBbIX
YCT@HOBJIEHUI N FNAaBHOM CUJION UX OCYLLLEeCTBJIeHMSA. [oCyfapCcTBEHHAsA BNaCTb UMeeT



KOHCTPYKTUBHOE 3Ha4yeHne ass camoro 6biTns npaBa Kak 0Co60 MHCTUTYLIMOHAIbHOI O
obpa3oBaHusA. OHa NPUCYTCTBYET B NMpaBe 1 Kak bbl NPOHUKAET B CaMyto CyTb NpaBall7]

W

FoCcynapCcTBO OMEKAET NPaBo, UCMOJIb3yeT ero NoTeHuman ana AOCTMXKEHUS Lenen
rocyapCTBEHHOW NOUTUKN. B ToXKe BpeMsi BINSHME rocyapCTBa Ha NpaBo He cneayeT
abCconoTN3NPOBATL M PAaCCMATPMBATL B AyXe 3TATUCTCKUX BO33PEHUN, NMPU3HAOLWMNX
NpPaBO UCKJIIOYNTENIbHO MHCTPYMEHTOM rocy4apcTBa, ero Npn3HakoM unm atpnbytom. He
TOJIbKO roCy4apcTBO, HO 1 NpaBo 061afaeT OTHOCUTESIbHOM CAaMOCTOSITENIbHOCTbIO,
co6CTBEHHbIMWU, BHYTPEHHE MPUCYLLIMMKN eMY 3aKOHOMEPHOCTSAMU (hOPMUPOBAHUS 1
PYHKLUMOHMPOBAHMS, U3 YEro criefyeT, YTO NPaBoO MMEET MO OTHOLUEHUIO K FOCYyAapCcTBy
camocTosiTeNlbHOe 3HavYeHne. Ecnm n oonycTMmo paccMaTpuBaTh NPABO B KavyecTse
WHCTPYMEHTa rocyaapcTBa, TO NIMLb C OFOBOPKOW, YTO U rOCYlapCTBO B TOW »Ke Mepe
SBNS€TCA MHCTPYMEHTOM MO OTHOLUEHUIO K NpPaBy.

«Hanbonee owyTmMoe BO3OEeNCTBME rocyJapcTBa Ha NMpaBo NposBasfeTcs B chepe
npaBoTBOpPYECTBa U NMpaBo peanusaunmn[lsl.» MNMNpaBo popMupyeTCs npm
HernocpenCcTBEHHOM y4acTuun rocygapctea. OgHaKo rocy4apcTBO He CTOJIbKO hopMupyeT
npaBo, CKOJIbKO 3aBepLuaeT npaBo-obpa3oBaTesbHbIN NpoLecc, NpuaaBas rnpasy
onpeneneHHble pnandeckme Gopmbl (HOPMATUBHLIN LOPUONYECKNI aKT, CyaebHbIn nan
AOMUHNCTPATUBHLIA NMpeueneHT 1 Ap.). B 3ToM cMbIc/ie rocyfapcTBO He ABSeTCS

Ha4as bHOW, rNyOUHHON NPUYNHON BO3HUKHOBEHNS NMpaBa. [oCyaapcTBO CO34a€eT NpaBo
Ha MHCTUTYLMOHANIbHOM YpOBHE. MPNYnHbI K& BOSHUKHOBEHMS NpaBa KOPEHATCA B
MaTepuasbHOM cnocobe Npon3BOACTBA, XapaKTepe SKOHOMNYECKOro pa3BnTus
obuwiecTBa, ero KynbType, NICTOPUYECKUX Tpaanumax Hapoaa. HegooueHka 3Toro
MPUHUMNNANIbHO Ba>XHOI0 NOJIOXXEHUSA BeJeT K TOMY, YTO e AJUHCTBEHHbIM U
onpenensoLwmm NCTOYHUKOM NpaBa NPMU3HaeTCsd rocygapcTBeHHas AeATeNbHOCTb.
NMeHHO B 3TOM 1 3aKJ/1i04aJ1IC OCHOBHOW MOPOK IOPUANYECKOro Nno3nTtmsmima.
FocynapCcTBO NpU3HaBaNoCh y4peauTesneM rnpasa, B OykBasibHOM CMbIC/€ CHUTANOCh, YTO
OHO TBOPWUT Mpaso.

Bpsio 1 MOXKHO COTrlacUThLCSA C UMELLIMMUW PACcNpPOCTPaHEHNE B IOPUANYECKON TeopMN
B3rns4amu, CoOrjlacHo KoTopbliM obpa3oBaHMe NpaBa pacCMaTPUBAETCS B MNOJIHOM
N30IMPOBaHNKN OT rocyfapcTBa. BmecTe ¢ TeM ponb rocynapcTeBa B NpaBo-
obpa3oBaTesibHOM MpoLecce AOCTAaTOYHO crieyndunyHa. Mo-HacTosweMy rocy4apcTBo
BMELLUMBaAETCsl B NpaBo-06pa3oBaTesibHbIA MPOoLEecC NWb Ha onpenesieHHbIX ero
cTaausx. OTcloga TBOpYeCKas posib rocyaapcTBa B OTHoLIeHUN o6pa3oBaHmMs NpaBa
3aKJIl04aeTCs B CrieayoLlemM:



1. B ocywiecTBAEHUN NMPaBOTBOPYECKON OeATesIbHOCTU. [0CyAapCTBO B COOTBETCTBUM
C MO3HaHHbIMK 3aKOHaMN 06LWECTBEHHOIr0 Ppa3BUTUSA, 3aKOHOMEPHOCTSAMM
CTUXMMNHOIO NpaBo reHesa onpegenseT NOoTPebHOCTb B OPULANYECKON
pernaMmeHTaumnm Tex Uan NHbIX OTHOWEHNIN, onpegenseT noTpebHocTb Hanbonee
paunoHaNbHYO OpUONYecKyto hopMy (3aKOH, akKT UCMONHUTENbHON BAACTU U Ap.) U
yypexngaeT obuwme HopMbl, Npefasas UM hopMasibHO-IOPULNYEeCKUin, BCeodbLni
xapakTep. B 6ykBaslbHOM CMbIC/1I€ 3TO O3Ha4aeT, 4TO rocyJapcTBO yCTaHaBAMBaeT
HOPMbI Npasa.

2. B CaHKLUMNOHMPOBaHWUKM roCcyapCTBOM HOPM, KOTOPbIE HE MMEIT NPAMOro
rocyfgapCTBEHHOro xapakrtepa. /19 HEKOTOPbIX NPaBOBbIX CUCTEM Takom cnocob
«Mpon3BoACTBa» Npasa ABsfAeTCca npeobnagaoinm.

3. B npu3HaHuu topuan4eckn obasatenbHbIMU peryaatopamMn noBeaeHns pakTudecku
ChoOpMUPOBABLLNXCSH U CYLLECTBYIOLWMNX OTHOLEHUN U CBSA3EN (COOTBETCTBYIOWMUX UM
BUOOB OeATeNIbHOCTU), BC/IeACTBME Yero 3TU CBA3M U OTHOLLEHNA NonyYalT
topuanyeckoe 3HavyeHue. Taknum obpasom popmumpyeTcsa Tak Ha3biBaeMoe 0bbi4HOe
N npeueneHTHoe npaBo, NPU3HATCA B KaYyecTBe 00w mMx HOPM NOJIOKEHUSA
HOPMAaTUBHbLIX OOrOBOPOB.

FocynapcTBO, TaknuMm obpa3om, obecrnedymBaeT pa3BUTME BCEN CUCTEMbI NCTOYHMNKOB
npasa. Coobpa3yeTcs C COUMaNbHO-OKOHOMNYECKMMU NOTPEBbHOCTAMKU, NONNTNYECKON
CuTyaumen B obuiecTBe, rocyfapcTBO B 3HAYNTENIbHOM Mepe OKa3blBaeT Ha BbIbop
TUNOB, FOCY0AaPCTBEHHO-IOPNONYECKNX CpencTs obecnevyeHns npaBoMepPHOro
nosefeHuns. B 3TOM CMbIC/Ie MOXXHO CKa3aTb, YTO roCyapCTBO yrpaBasieT NpaBoBON
cpenon obuiectBa, obecneymnsaeT ee 06HOBNEHNE COOTBETCTBEHHO AYXY BPEMEHMN.

[loCcTaTo4YHO 3HaYMMOW NpeacTaBAAETCA PoJib rocyaapcTBa B obecnevyeHun peanamsaumm
npaea. icTopnyeckuin onbIT ydbeantTenbHO CBMOETENLCTBYET O TOM, YTO BHE U MOMUMO
rocygapcTBa MCMONb30BaHNE €ro pecypcoB, OCyLLECTB/IEHMNE MPaBOBbIX YCTAaHOB/IEHUNA
6b1n10 661 BOOOLLE HEBO3MOXXHO. Ha3HauyeHMe rocyaapCcTBa Kak pa3 1 NPOsIBASIETCHA B TOM,
4YTO OHO CBOEN AEeSATEeNIbHOCTbIO MPU3BAHO CO3A4aBaTb hakKTNYeCKne, OpraHN30BaHHbIE
lopuaAnYeckre NpeanocbiIKM Aas NCMoJIb30BaHUSA rpakgaHaMuy, X opraHusaymnamm
npenocTaBs/ieHHbIX 3aKOHOM BO3MOXHOCTEN B LeNIAX YOOB/IETBOPEHNSA CaMbIX
pa3Ho0bpa3HbiX NHTEPECOB N NMOTpebHOCTeNn. AKTUBHOCTb FroCydapcTBa - Heobxoanmoe
yCJ/I0BME YTBEPXKAEHMSA NPaBOBbIX Ha4Yan B 00LEeCTBEHHOW XUN3HW. [ocyaapcTBo 0693aHO
NMPOSIBNASATb 3Ty aKTUBHOCTb, MHa4Ye OHO HE COOTBETCTBYET CBOEMY MpeaHa3Ha4YeHuto,
BCQ1Ie4CTBME Yero rocyapCcTBeHHasa BNacCTb yTPadYMBaET NIErMTUMHbIA XapaKTep.

FocynapcTBo, Aanee, obecnedynBaeT oxpaHy NpaBa WU rocnoACTBYHOLLMX NPaBOBbIX
OTHOLUEeHWNN. FocyaapCcTBEHHOE NPUHYXKAEHME ABJISIETCS MOCTOAHHO CYLLECTBYIOLLEN



rapaHTUen, KOTOPOW NoAKPenaseTcs NpaBo. 3a HUM BCerga CTOSAT CU/la, aBToOpUTET
rocygapcTBa. Y>Ke cama yrpo3a rocyapCcTBEHHOro MPUHY>XAEeHNs 0XpaHAeT npaBo. Tem
CaMbIM yYCTaHaB/MBAETCs NPaBONOPSAOK, CO34AETCs PeXXmM HanbonbLliero
6naronpuUsATCTBOBAHUS A1 KOHCTPYKTUBHbIX AENCTBUIN COLManbHbIX CYyOBHEKTOB.

FocynapcTBO, ClefoBaTelbHO, CMOCOBCTBYET pacnpoCTpaHeHUo Npasa B CouMasbHOM
MPOCTpPaHCTBe, OHO 0653bIBaeT Y4aCTHUKOB 0OLECTBEHHbIX OTHOLLIEHNI OENCTBOBATL MO
npaBy, NCKJIlOYaTb MPOTUBOMPaBHbIE NOAX0Abl B AOCTUXXEHNN 0OLLECTBEHHO 3HA4YUMbIX
pe3y/sibTaToB.

HecoMHeHHO, 06bEKTUBHO CyLLEeCTBYET nNpeaenbl BO34ENCTBUSA rocygapcTBa Ha nNpaso.
N, npexxae Bcero 3To 06ycnoB/IEHO peryasaTUBHbIM NOTEHLMAIOM CaMOro npaea,
BO3MOXXHOCTSAMU rocygapcCcTBa, ero CTpykTyp obecneynTb gencTBME npaBa B AaHHbIX
COLMaNIbHO-3KOHOMUYECKUX N MOJIMTUYECKUX YCNOBUAX. FOCYyAapCTBO HE MOXKET TaKXXe
NCNoJIb30BaTb MPaBO B MPOTMBOPEYNM C €ro UCTUHHbLIM Ha3Ha4YeHneM. Ba)xHa no 3Ton
npu4nHe Hay4Ho oboCcHOBaHHas, 3 PEKTUBHAA tOpnanyeckas NoJMTUKa rocyaapcTea,
nossosfoLLas Hanbonee paymoHasabHO N B MHTEpecax obLuiecTBa NCNOJIb30BaTb
NMpPaBoOBOW MHCTPYMEHTapUn.

BoiBoA: B naHHOM naparpage 6bisla paccMOTpeHa 3TaTUCTCKO- ToOTasnTapHas
KoHUenuunsa. OCHOBHblE XapaKTEPUCTUKN N NPUHLUMBI BO3OENCTBUA rocygapcTBa Ha
npaso. CornacHo aHHOW KOHLUEeNuUnn, rocy4apcTBO SABNASETCA rNaBHbIM UHCTUTYTOM
obLwecTBa, OpraHN3aTopoOM 3KOHOMUYECKON U APpYrnx cep Xun3Hm obuwecTtsa.
[oCcynapCTBO yCTaHaB/IMBaET onpefesieHHbI NPaBonopanoK, 3allmuaeT n oxpaHaeT
obwecTBo. NloCcynapCTBO ONeKaeT nNpaBo, NCMO0JIb3yeT ero noTeHuman anas AOCTUXKEHUS
Lenen rocyaapCTBEeHHOW MNOJINTUKMN.

2.2. JinbepanbHO-pgEeMOKpaTU4YEeCKana KOHLUenuus.
Bo3pnencreme npaBa Ha rocypnapcTteo

9Ta KoHUenuna oCHOBbIBAEeTCH Ha Uaen CBA3aHHOCTM rocyanoapctBa npasomMm. 3TOT
noaoxon NCXoauT U3 pa3JindyeHnd 3aKoHa U MNnpaBa, CHNTad npaso nepBnN4HbLIM 371€MEHTOM.
[aHHOe nonoXXeHne 00JIKHO YYNTbIBaTb rOCY4apCTBO, MPUHNUMAA HOBblE 3aKOHbI U
perynmnpya otnejibHble CTOPOHbI XKU3HU obuwecTBa.

«JlInbepanbHO-AeMOKpaTUYECKUA NoAXo NONy4Ymna B nocsenHee speMsa Hanbonbllee
npu3HaHWe[19].»



«[ocynapcTBO HY>XQaeTCs B NpaBe He MeHblle, YeM MpaBo B rocyaapcTBe. 3aBUCUMOCTb
rocygapcTBa OT MpaBa NPOsB/SETCHA: BO-NEPBbIX, BO BHYTPEHHEN OpraHM3aumm

rocyaapcrtBa N BO-BTOPLIX, B €ro ,El,eﬂTeJ'IbHOCTI/IS.»

icTopnyeckuii onbIT OKa3bIBaeT, YTO A/ CBOEro CYLLEeCTBOBAHUA rOCYyAapCcTBa, Kak
opraHusauus, Hy>xaaeTcs B rnpase. MNpaBo oopMsieT CTPYKTYPY FocyapcTBa U
perynmpyeT BHyTPeHHME B3aMMOOTHOLLEHNS B rOCYyJAapCTBEHHOM MexaHu3Me,
B3aWMOOTHOLLUEHMNS MEXAY ero OCHOBHbIMU 3BeHbAMU. [TocpeACcTBOM NpaBa
3aKpennaTcs hopMa rocyaapcTBa, yCTPOMNCTBO roCcyapCTBEHHOro annapaTa,
KOMMeTEHLMNSA roCyapCTBEHHbIX OPraHOB U AOJ/IKHOCTHbIX ny,. MNpaBo co3pnaeT
topuanveckme rapaHTMn NPOTUB BO3MOXXHOW y3ypraununm ogHON 13 BETBEN BNACTMW.
Taknm 06pa3oM, OTHOLLUEHNE MeX Y roCyAapCTBEHHLIMU CTPYKTYpPaMU MosyyatoT
NpaBOBOE peryjnpoBaHune, NpeBpaLLaoTCcs B MPaBOOTHOLLEHMS.

C nomoLb npaBa onpenensitoTcs MecTo, pPoib, MPYHKLUMN YacTeln rocyjapCTBEHHOI0O
MexaHu3Ma, X B3auMoLencTeme C ApyruMm opraHaMmm n HacesieHMeM. Ynopsaaodmeas
BHYTPM OpraHn30BaHHbIE CBSA3M rocygapcTBa, NpaBo rno3sosisieT obecneynTb
paLVOHaNbHOE YCTPOMCTBO CTPYKTYpPbl rocyaapcTBa. HopMaTUBHO-tOpUANYeCcKmne akThbl
NMpPaBOyCTAaHOBUTEJIbHOIr0 XapakTepa GopMUPYOT FoCyAapCTBO Kak CUCTEMY C Pa3BUTbIM
OpraHM4yeckmnM nocTpoeHnem. TemMm caMbiM NPaBO CO3OaET PUANYECKNE NPeanoChIKM
nnst 3pHeKTMBHOM paboTbl BCEX 3BEHLEB FOCYAAaPCTBEHHOM MALLUHbI.

«M3BeCTHbI ABa MeToAa, MOCPEeACTBOM KOTOPbIX FOCYAaPCTBO HAaBA3bIBAET CBOIO BOJIIO
obLlecTBy: MeToA HAaCUINS, MPUCYLLNA TOTAaUTapHbLIM rocylapcTBaMm, U
LMNBUIN30BaHHOE yrpaBsieHNe counasbHbIMK NMpoLeccaMmn C NoOMOLLbIO NPaBoOBOro
WHCTPYMeHTapus[20].» Takon MeToa OpraHUYHO NPUCYLL roCyapCcTBaM C Pa3BUTbIM
NEMOKpaTUYeCcKnUM pexxmumom. CnegoBaTesibHO, COBPEMEHHOE AEMOKpPaTUYECcKoe
rocyapCTBO HE MOXXET BHE 1 MOMUMO MpaBa OCYLLECTB/ATbL CBOIO AeATeNbHOCTb. [1paBo
COCTaBNs€T HEOOX0AMMYIO CTOPOHY, aCNeKT, CBONCTBO rOCYyJapCTBEHHON AEATENbHOCTMU.
Takoe KayecTBO NpUcyLle npaBy, NOCKOJIbKY OHO HE3aMeHUMO KaK 06l e-coLnanbHbIN
PErynsaToOp N €ro ncnosib3oBaHmne 0bycsoBreHO 06 bEKTUBHbLIMU (haKTopamu,
HaXOAMBLLUUMUCS BHE rocyaapcTia. MpaBo HaBSA3bIBAa€TCA rocygapCcTBy B CUy
HeobxooMMOCTN, MO3TOMY OHO B MPUHLIMMNE HE MOXKET nNpeHebpeyb NpaBoBON (HOPMON.
FocypnapcTtBo 6e3 ywepba gnsa obwecTsa He MOXXET MaHUMYAUPOBaTb NPaBOM UK
ocBob60ANTL OT Hero.

O606LLEeHHO MOXXHO OTMETUTb PAL HAaNPaBJIEHUI, XapaKTePU3YIOLINX OPraHn3YoLLY0
POJib NMpaBa B OTHOLLUEHUWN K FrOCyAapCTBY:



1. MNpaBO BO3OENCTBYET Ha FOCYAapCTBO NPU €ro B3aMMOOTHOLLEHNAX C HACeNEeHNEM,
OTAENIbHOW JINYHOCTbIO. F0CYyAapCTBO BO3AENCTBYET Ha rpakgaH 4epes npaBo 1 B
rpaHuLax NnpaBoBbiX TpeboBaHW; B CBOIO o4Yepenb, N rpakaaHe BO34ENCTBYIOT Ha
rocynapCTBO C MOMOLLbIO NMpaBa. LLleHHOCTb npaBa naMepseTcs riaBHbIM obpa3om
TeM, B Kakon Mepe oHo obecnevymBaeT n obecneymsaeT nm BoobLLe rapMOHUYHOE U
MPOrpeccMBHOE pa3BMUTUE JIMHYHOCTU N pacumpeHmne ee ceoboabl. C 3TOM TOYKN
3peHns LEHHOCTb NMpaBa ecnn n obycnosaeHa CBA3bO C FOCYAapCTBOM, TO INLb B
TOW Mepe, B KaKOW cCaMo roCcylapCTBO NOCTaBJ/IEHO Ha Cnyxby.

2. lMpaBo nerannsyeT rocyfapCTBEHHYO OeATeNbHOCTb, obecnevynBaeTt
N03BOJIEHHOCTb OXPaHUTENbHbIX U MPUHYAUTESIbHbIX Mep rocygapcTaa.
FocynapcTBEHHAA OeATeNbHOCTb MOCPEACTBOM MpaBa BBOAUTCS B CTPOrMe pamMKu
topunagnyeckmnx TpebosaHunm, npnobpeTtaeT opnagnyeckyto opmy.

3. MNMocpeancTBoM NpaBa ONpenensaATCs rpaHnLbl 4eATeNbHOCTU rocynapcTBa,
ob6o3Ha4vatoTCA Npeaesbl BMelaTebCTBa B YaCTHYIO XXU3Hb FpaXkaaH.

4. MNpaBo 3akpennseT crneundunyeckne NHTepecbl HaLMM U HAPOAHOCTEN N TEM CaMbIM
BO3[ENCTBYET Ha roCyfapCTBEHHYIO BJIaCTb B €€ B3aUMOOTHOLUEHUAX C HAaUNAMU U
HapOAHOCTSAMMW.

5. MNpaBoBas popma obecnevymBaeT BO3ZMOXXHOCTb OCYLLECTBJIEHNS AENCTBEHHOIO
KOHTPOJIA 3a 0eATEeNbHOCTbIO FOCYyAapCTBEHHOrO annapaTta U TeM CaMbIM Co34aeT
IOpUANYEeCcKMe rapaHTUM OTBETCTBEHHOIO NOBeAEHNS rocyfapcTBa nepea
HacesieHneM.

6. lMpaBo BbICTyNaeT B COBPEMEHHbIX YC/IOBUAX A3bIKOM 00LLEHNA rocygapcTBa He
TOJIbKO C HAaCeNIEHNEM, HO U C APYrMMKU rocyaapCTBamMm, MUPOBbLIM COOBLLLECTBOM B
LLesioM.

7. MpaBo (1N TONIbKO OHO) ABNAETCSH OCHOBHbLIM CPEeACTBOM NIernTMMaLmn
rocynapCTBEHHOro NpuHyxaeHus. NpaBo onpenenseT oCHOBaHUA, Npenenbl u
hopMbl roCyLlapCTBEHHOI O MPUHYXOEHUS.

Tak, rocyapCTBO Kak CyBepeHHas BJIaCTb HE MOXKET CyLLeCTBOBAThb U
(pYHKLMOHMPOBATbL BHE NpaBa. KoHLenuns rocrnoacTea npasa (NMpaBoBOro rocynapcTaa)
Kak pa3 UCXOAUT U3 TOro, 4TO NpaBo B MHTEpecax JIMYHOCTU, 06LLEeCTBa B LIESIOM
CBSA3bIBAET, OrpaHN4YMBAET rocyaapcTeo. OHO BbICTYMNAET MOLLHbIM OrpaHNYnNTENEM
rocyapCTBEHHOIro NPon3BoJia. B yKa3zaHHOM CMbIC/ie NPaBO BbICTYMAET KakK CUNa,
cnocobHasi MoAYMHUTL rocynapcTeo. O6pa3HO roBops, NPaBo BbICTYMAeT Haf
rocy4apCTBOM [OJisl TOro, 4ToObl rOoCNoACTBO HE BCTaso Hafl obLecTBOM.

«B coBpeMeHHbIX YC/IOBUSAX CBA3bIBAOLLAA POJib NMpaBa B OTHOLLUEHWN rocyAapCTBa
ycunmaeTcs. MNpun 3ToM HabnopaeTcs cnenyolas 3aKOHOMEPHOCTh: YeM ToYHee NPaBo



oTpakaeT 06beKTUBHbIE NOTPEOBHOCTN 06LLECTBEHHOIO pa3BmMTUs, TeM B BONbLLION Mepe
OHO CBA3bIBaeT rocynapcTBo[21].» AKTUBHOCTb rocyfgapCTBa B 3TOM C/lyyae He
nogasnseTcsa. HanpoTus, oHa pacxoAyeTcs pe3y/ibTaTUBHO N UCKIOYNTENbHO B
nHTepecax obuiecTBa N OTAE/bHON NINYHOCTU. TOIbKO ByAydmn CBA3aHHbLIM C MPaBOM,
rocynapCcTBO MOXET AeACTBOBaTb CBOOOAHO, @ 3HAYMT, COOTBETCTBYET CBOEMY
NCTOPNYECKOMY NpefHa3HavYeHuto.

BbiBo4: B naHHOM naparpade 6biaa paccMoTpeHa nnbepanbHO- AeMOKpaTnyecKas
KoHuenuunsa. OCHOBHble XapaKTePUCTUKN N NPUHL UMbl BO3OENCTBUSA NpaBa Ha
rocynapcTtso. B naHHOM KoHUEenumMu cHMTaeTcs, 4YTo NpaBo NepBUYHO. 3aBUCUMOCTb
rocyfapcTBa OT NpaBa MPOosB/IeTCA: BO BHYyTPEHHEeN opraHnusaunm rocygapcTea U B ero
neatenbHOCTU. MpaBo BO3OEeNCTBYET Ha rocy4apCTBO NPU €ro B3aMMOOTHOLUEHUSAX C
HacesieHneM, oTAesIbHOW JINYHOCTbLIO. [1paBo BbICTYMaeT B COBPEMEHHbIX YC/I0BUAX
A3bIKOM 0b6LLEeHMSA rocyaapcTBa

3aKJiloueHue

Llenb nccnenoBaHna OCTUMHYTa NyTEeM peasim3aumnm nocTaB/IeHHbIX 3a4av.

KypcoBasi paboTa COCTOUT M3 ABYX rN1aB, Ka)Kaas N3 KOTOPbIX COCTOUT N3 OBYX
naparpados. B nepsoi rnase pa3obpaHbl MOHATUSA FrOCYAAapPCTBO U NPaBo, UX MPU3HAKMW.
Bo BTOpOW rnaBe nokasaHbl OCHOBHbIE TOYKM CONMPUKOCHOBEHWS FOCydapcTBa M Nnpasa,
X BANSHWE Opyr Ha Apyra n B3auMoaencTaume.

bnarogaps nposefeHHOMY NUCCIe00BAaHUIO MOXKHO caeslaTb psAg BbIBOLOB:

Ha3Ha4eHne rocygapcTBa 1 npaBa COCTOUT B TOM, 4TO OHU BbICTYMalOT CpeacTBOM
ynopaao4yeHmns obuecTBeHHbIX OTHOLWEHUNIN, «BeaeHNsa obwmnx gen», npussaHbl
obecne4ymBaTb HOPMaJibHblE YCNOBUSA XU3HEAEATENbHOCTU NoAEN, CNYXKUTb A9 HUX
crnocobomM COBMEeCTHOro ya0oBAE€TBOPEHNS MHTEPECOB, COr/IaCOBaHUSA N Bbipa>keHUs
KOJIIEKTUBHOW BOMIN. OCYyAapCTBO U NPaBO BHOCAT B XXMU3Hb OpraHM3ytoLlme Ha4vana.

EcAn rocyapCTBO BO3HUKAET U3 HEOOXOAUMOCTM NnoaaepXXaHnsa nopsanKka, 3alnThl
«Bcex NpoTumB Bcex»(T. Fo66c), To NpaBo co3aaeT PUANYECKME MEXAHWU3MbI A1 3TOrO.
Mo Mepe TOro Kak rnpaBo NOABAAETCA U Nerasn3yeTcs, OHO Ha4YMHAEeT UrpaTh
JOMUHMPYIOLLYIO POJib BO BCEM CUCTEME HOPMATUBHOMO PEryJINPOBaHNS, ONMPasch Npu
3TOM Ha 0cobblin annapaT. C MOMEeHTa CBOEro 3apoXXAeHnsa rocyaapcTBo U NpaBo
JIOFNYECKM N OHTOJIOMMYECKN CBA3aHbl MexXxay coboin, 06eKTUBHO HYXXAalOTCs APYr B



npyre, B3anmMoobycnoBneHbl, AeACTBYIOT U PAa3BUBAOTCSA BMECTe, N03TOMY pa3fesibHoe
NX CyLLeCTBOBaHME U PYHKLNOHUPOBAHME HEBO3MOXKHO.

TemM He MeHee, roCcy0apCTBO U NMPaBo - OTHOCUTESIbHO CaMOCTOATENIbHbIE ABJIEHUSA, U NX
0TOXAeCTBNIEHME HeLONYCTUMO, ONCTaHUMA MeXAy HUMN BCceraa coxpaHsaeTtcs. Mo
Bbipa)keHuntio M.A. Ap>XaHoBa, «roCy4apCTBO 1 NPaBO HX Ha MUHYTY He OCTalTCA
HaeaWHe, C rnasy Ha rsas». Y KaXk4oro n3 HMX CBOS XXW3Hb, CBOM LeNn, 3aa4n, MeTOAbI.
OHM B3aMMOLENCTBYIOT, HO HE C/INBAKOTCA, HE NOrJoLwalT gpyr gpyra.

OcobeHHOCTN peasibHOro B3aUMOOENCTBUSA roCyAapCcTBa U NpaBa B peLlaloLLen CTeneHn

3aBUCAT OT XxapakTepa Toro obuiecTsa, B KOTOPOM OHU CYLLECTBYIOT, - AEMOKpaTU4eckoe
OHO UM TOTasMTapHoe, NPaBoOBOE NN HEMPABOBOE, FPaXKAaHCKOe AN HerpakaaHcKoe.
OTctoaa - pa3Hble BO33peHUs Ha pacCMaTpMBaEMBbIN BOMNPOC.

C MOMeHTa CBOEro 3apoXAeHns rocygapcTBO U NMpaBo CBA3aHbl Mexay cobon,
OEeNCTBYIOT N pa3BMBAlOTCA BMeCTe, N03TOMY pa3fesibHoe UX CylecTBOBaHME U
PYHKLMOHMPOBaAHNE HEBO3MOXXHO.
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