Copnep>xaHue:

BBEOEHWE

CBA3b MeXxAy rocyapCTBOM U NpaBOM TPaAULMOHHO NCCeayeTCs opnanyeckomn
HayKoW. B coBpeMeHHOW 1opuanyeckon nurtepaTtype Ha 3TOT npeaMeT NpuBoaAsTCSA
KOHLUENuUUn Koppensaunm rocygapcTea U NpaBa, Kak NpaBusio, B Tpex moaensax. B
TOTA/IMTAPHOW UM 3TaTUYECKON, MPUN KOTOPOM roCcyfapCcTBO BO3BLILLAETCA Ha NPaBoM
N C HUM He cBSA3aHo. B nnbepanbHON, rae npaBo MMeeT AOMUHMpPYIOLLEE MNOJIOXKEHNE MO
CpaBHEHWUIO C rOCyAapCcTBOM. W, nparMaTn4eckon KOHUEeNUMmn, B KOTOPOW npaso
hopMmpyeTCcsa rocygapcTtBoM, HO NpU 3TOM CaMO CBA3aHO UM B CBOEN AEATESIbHOCTHU, TakK
KakK cofep>XaHue npaBa 3aBUCUT He CTOJIbKO OT rocyiapCTBa, CKOJIbKO OT Lesioro
KOMMNJeKCa 0O bEKTUBHbLIX U CyObeKTUBHbIX 00CcTOATENLCTB. MNpn NnocneaHen moaenmn
npobsiema B3aMMOOTHOLLUEHNI MeXXAy rocyaapcTBOM 1 NMPaBoOM, B COBPEMEHHOW
nmTepaType HEKOTOPLIMU YYEHbLIMUN NCCAIeayeTCs C Mo3ULUA CTPOUTENbCTBA NPaBOBOrro
rocyfapcTBa B Halwlen CTpaHe, KOTOpOe 3aKpensieHO B OCHOBaX KOHCTUTYLMOHHOIO
CTpos.

B ToXXe BpeMs npu HacTosWeM KOppensauMoHHOM noaxone, cyuectsyeT U ApYyrou,
KOTOpPbIA NO3BONISET pacCMaTpuBaTb FOCYAapCTBO M NPaBO B HAACTPOEYHOM
COOTHOLUEHMN Ha dKOHOMUYeckum basncom obuiecTBa. B 3ToM acnekTe
nepsoo4vepenHom npobsemon BbICTYNaeT BONPoC Bbibopa MeTo40/10rM4eckoro noaxona
K nccnegyemon npobneme. 310 nepsas CTOpoOHa nccrenyeMmoro Bonpoca. Bropon sonpoc
CBS3aH C CYWHOCTbIO, KOHLEeNnuMamMm n B3rnagamMmm Ha rocyapcTteo v npaso. B Takom
Hanpas/ieHUN N pakypce byaoeT paccmoTpeHa faHHasa paboTa.

Llenbto paboTbl BLICTYMAET U3y4nTb Yepes pa3Hoobpa3Hble KOHUEeNUMn 1 noaxonbi
CYLLIHOCTb rocygapcTBa 1 NpaBa X B3aMMOCOOTHoOLIEHNE. NS BbIMOJHEHNS
NOCTaBNEHHON Liesin HeobxoAMMo pelnTb criegytollme 3a4a4qn: Bo- NepBbiX, onpeaennTb
CYLLIHOCTb rocyapcTBa 1 NpaBa C pPa3J/INyHbIX CTOPOH, BO - BTOPbIX, PAaCKPbITh obLine
XapaKTEePUCTUKN rocygapcTBa U NpaBa, B -TPETbUX, BbIIBUTb NOCTAHOBKY NpobaeMbl 1
MEeTOoO0JIOrM0 Koppensumm rocygapctea v npaea. MpaBo 1 rocyapCTBO Kak CNOXKHbIe U
ApeBHMe heHOMEeHbI BbICTynaeT 06bekTOM nccienoBaHns. HenocpeaCTBEHHO
npeamMmeToM ABJSITCA Hay4YHble NCCiefoBaHMsA Mo npobiemMaTrke CyLLIHOCTU, XapakTepe
B3alMIMOOTHOLLUEHWUI rocyaapcTBa 1 npaga.



MeToL01I0rM4eCKOM OCHOBOW UCCNen0BaHUA CTaM Hay4dHble Tpyabl y4eHbix K.Mapkca,
®. SHrenbca, B.N.JleHuHa, B.M. Coipbix, M.. bantnHa, C.C. AnekceeBa, A.b. BeHreposa,
H.N. MaTy30Ba, A.B. Manbko, J1.C. lBn4ya. B Ka4ecTBe MeTOL40OB UCC/Ie40BaHUS
NCNOsIb30BaNNCh ObLEHaYYHbIe: ANANEKTNYECKUIN, NOrNMYECKUIA, aHaNn3a, CUHTEe3a,
CpaBHEHUS, OeAYKUMN N UHOYKLUNN.

HacTosuaa paboTa cCOCTOUT U3 BBEAEHUS, TPEX I1aB, 3aKJII0OYEHNS 1 CMNCKOM
NCNOJIb3YyeMbIX NCTOYHUKOB. B nepBol rnaBe pacCMaTpUBAOTCA KOHLENUUX B3risiAoB Ha
rocyapcTBO, €ro NPONCX0XXAEHME, CYLLIHOCTb U TUMoormio. Bo BTOpol 0OCHOBHbIE
noaxonbl K MPaBONOHUMAHUIO CJIOXKUBLUMECS Ha CEroAHSALHUN AEeHb B OPUANYECKON
HayKe, a Tak>Xe NoAXobl K CYLLHOCTU npaBa. B TpeTbel 0CHOBHbIE MeTOA4010rn4Yeckumne
noaxoAbl K COOTHOLLUEHWUIO rocyAapcTBa 1 Npaga.

NrNNABA 1. TOCYOAPCTBO KAK OPTAHU3AL A
NOJINTUYECKOM BJIACTU

1.1 Npoucxo>xxpeHme U CyLWHOCTb rocyaapcTBa

B coBpeMeHHOW 1OpnanYeCcKO HayKe BOMNpPOC O rocyapcTBe OCTaeTCa AUCKYCCUOHHbIM.
Mpexxne Bcero, 3To CBA3aHO C Pa3/INYHLIMU MOAXOAAMU K ero MoHATUIO,
NPOUCXOXAEHUNIO U CyLLHOCTN. 1o 3ToMy nosoay B.WU.JleHWH ykKa3biBan, «...4TO efBa nun
HanpeTcsa opyron Bonpoc, CToJb 3anyTaHHbIA YMbILLUIEHHO U HEYMBbILLJIEHHO
npencrasutTensamm 6yp>xyasHon HayKun, pnaocopuu, 1opncrnpyneHLmnm, NnoanTu4eckomn
3KOHOMUM 1 NYBANUNCTUKKN, KaK BOMPOC O rocygapcTee». «Bonpoc 3TOT Tak 3anyTaH u
YCNIOXKHEH NOTOMY, 4TO OH 3aTparneBaeT MHTEpeChl rOCNOACTBYOLWNX Knaccos bonbLue,
yeM Kakon-nnmbo apyrom Bornpoc» . Ha cerogHsaLwHee BpeMs C/I0XKUI0Cb TaK MHOIO
KoHLUenuun, 4OKTPUH 1 B3r/ISA0B Ha rocyapcTBO, YTO B MPAaBOBOWN HayKe CJI0XWNJI0Cb
MHEHMEe 0 TOM, YTO «HEe MOXEeT CyLeCTBOBAaTb MOHOMOJIbHOW TEOpUK, Kakaas CoaepXXnT
OO0 UCTUHbI, MO3TOMY MMeEeT MpaBo Ha CylecTBOBaHMe». «[1pn 3TOM AefnlaeTcs BbIBOL,
- yKa3biBaeT B.M. CbIpbIX, 4TO BCe Takue B3rnsaabl MMeloT NpaBo Ha CyLleCcTBOBaHMe,
NOCKOJIbKY OTparkatoT TY WUIN NHYIO CTPOHY, CBSA3b 0O BEKTUBHO CyLLECTBYIOLLEN
peanbHOCTU» [5].

OCHOBOW 3KOHOMUYECKNUX OTHOLWEHNN NepBOBLITHO -06LLMHHOIO CTPOSA ABASaCh
KoJIJIeKTMBHaA cO6CTBEHHOCTb Ha CpeacTBa NMPOM3BOACTBA NPU YPaBHUTEIbHOM
pacnpeneneHnn nobbiBaloWMXca MaTepmanbHbiX 6nar. UMEHHO 3TUM B KOHEYHOM CYeTe



obycnassmBaeTCa TO, 4TO NpPU JAaHHOM CTpoe He Bbio MecTa anga nopaboweHna ogHNX
noaen, He 6bIS1I0 3KCNyaTaTOPOB U IKCMYaTUPYEMbIX, UMYLLUX N HEUMYLLIUX, HE
CyLW,ecTBOBaJI0 KIaccoB 1 Knaccoson 60pbbbl. ObLwasa cobCTBEHHOCTbL Ha 3eMJIt0, OpyAns
TpyAa n npegMmeTbl NoTpebneHns, ApKo Bblpa>KeHHOe ypaBHUTENLCTBO 0bycnaBnmBaim
TakKne B3aMMOOTHOLUEHNSA MeXXay COpoaAnYamMm, Npu KOTOPbIX FOCMOACTBOBAIN MHTEPECHI
KosiiekTnea. OCHOBHOW 4enkown rnepBobbITHOro obLecTsa 6bi1 pon, KOTOPbLIN
npeacTasnsan cobonm 0OCHOBaHHYO Ha KOMIIEKTUBHOM Tpyae n obuwen cobcTBeHHOCTH
opraHm3aumio JI0aen, BeayLmx nponcxoxxageHme ot ogHom obuwen pogoHavyanabHNLbI.
Bce Ba)kHble BOMNPOCHl XXN3HW 00LwecTBa, NPoOU3BOACTBEHHON AeATEe/IbHOCTU, BOVHHbI,
PENNINO3HbIX LLEPEMOHNIA, pa3peLleHmns CopoB MeXAy oAbMIN pelannck cobpaHmnem
BCEX B3POC/bIX Y41eHOB poda. g HenocpenCTBEHHOIO ynpasieHnsa genamm cobpaHme
BbIbMpPano CTapennH 1 BOEHHbIX NMpeaBoanTeNnien, KoTopble He nMenn Kakmx-nmbo
MaTepuasibHbIX NpenMyLLecTB, TPYOUINCh HapsaAy CO BCEMU U MOJIb30BaINCh TNLLIb
MOpaJibHbIM aBTOPUTETOM.

B npouecce oNMTENbHOro, HO HEYKJIOHHOIO Pa3BUTUSA NPOM3BOONTENbHbIX CUI,
MPOUCXOAMNBLLUENO Ha NPOTSAXXEHUN A0NArON NCTOPUN NepBoObLITHOrO obuecTsa,
MOCTENEHHO CO34aBaIMCb NPEANOCLIJIKN Pa3sIoXKeHMA 3Toro obuiecTsa -
COBEpPLUEHCTBOBAIMCbL OpyAus Tpyaa, npnobpeTtanncb BCe HOBbIE MPON3BOACTBEHHbLIE
HaBbIKW, NOBbILWanacb NPON3BOANTENILHOCTb TPYA, BO3pacTasa YPOBEHb MaTepuaibHON U
OYyXOBHOW KynbTypbl obwecTtBa [11].

MepBOCTENEHHYIO POJib B PA3BUTUM SKOHOMUKIN U NMepexoie oT NepBobbITHOIo K
KayeCcTBEHHO HOBOMY Cnocoby NMpon3BOACTBa Chirpaso obllecTBEHHOE pa3aesneHne
TpyOa, KOTOPOE BbIPa3nIoCh B TPEX KPYMHbIX 3Tamnax.

NepBoe KpynHoe obLecTBEHHOE pa3aeneHne Tpyaa NpPomn3oLWwsio Korga «...nacTyweckme
njaemMeHa BblAeNnINCb U3 OCTasIbHON MacCbl BapBapoB. [lacTylweckme niemMeHa
NMPOW3BOANIN HE TONIbKO B0osbLUE, YEM OCTasibHble BapBapbl, HO U NMPON3BOANUMbIE NMU
cpencTBa K XXW3HW bbiin gpyrues» . Cneunanmilaumsa nacTyleckKnx poaoBbixX 0OLWMNH ©
NMJEMEeH B NMPUPYYEHUN CKOTA AaJla MOLLUHbIA TOMHOK Pa3BUTUO SKOHOMUKUN, Bbi3Basia
pe3Knin NogbeM NPON3BOANUTENBHOCTU TPYAa. B HOBbIX 3KOHOMNYECKUX YCIIOBUSIX CEMbS
NN faXke oAuH 4YesloBeK MOrJim He ToJbKo obecneynTb cebs HeobxoanMMbIM
MaTepuasibHbIM OCTAaTKOM, HO 1 MPOU3BECTU NMPOAYKTa CBEPX TOro KOMYECTBa,
KoTopoe Bbls10 HeobxoanmMo ons nogaep>xaHnsa CobCTBEHHOM XXNU3HWU, T.€. CO34aThb
«n36bITOK», NpMbaBoYHbIN NPOAYKT. CKOT CTaHOBUTCA npeaMmeToM obmeHa un
npuobpeTan PyHKUNIO OEHEr, YTO NMPUBEJSIO K MOCTENEHHOMY BbITECHEHUIO
KONIEKTUBHON COBCTBEHHOCTU N BO3HUKHOBEHUIO YaCTHOIr0 X039MCTBa, YaCTHOMN
cobCTBEHHOCTW Ha CcpeacTBa NPOU3BOACTBA. POCT Npon3BoACTBa YBENNYNBA



eXeOQHeBHOe KOJINYECTBO Tpyda, MPMXOoAMBLLUEECS Ha KaXkOoro 4jieHa poaa. lNossunaco
noTpebHoCTb B NpuBse4eHn HoBoM paboyen cunbl. EE gocTaBnsia BOMHA: €Can paHblue
BOEHHOMJIEHHbIX YOUBaAN nam npMHUManm B COCTaB poaa, TO Tenepb UX CTaau
obpawaTb B paboB. LOCTMXKEHNSA B MPOMbILLIEHHON AeATesIbHOCTN, 0CODEHHO
n3obpeTeHne TKaLKoro cTaHka 1 ycnexu B nnaske n obpaboTke MeTannos, npexae
BCEro »kenesa, NpPMBENN K pasBUTUIO pemecsa.

YBENM4YMBaNOChb N NPOM3BOACTBO NpoayKuun 3emnegennsa. CTonb pa3HoobpasHas
nesTeNbHOCTb He MOorsa, eCTeCTBEHHO, OCYLLECTBASATLCA OOHUMW U TEMU XXEe NTNLaMN, B
CUJy Yero pemMecsio OTAENNOCL OT 3eMenenns. 3To Bbi10 BTOpPOE KpyMnHOe pa3aesieHune
Tpyaa. Henpekpallalowmnincs pocT NPOoN3BOANTENBHOCTY TPy Aa B pa3/IMyHbIX 06acTax
NesaTeNnbHOCTWN NOBbILLA LLEHHOCTb paboyen cunbl, 1 eCNn Ha nNpeabiayLllen CTyneHu
pabCTBO TONIbLKO BO3HMKAJ0, TO TENepb OHO CTAHOBUTCSH CYLLECTBEHHOW 4YacTblO
o6LecTBEHHON CNCTEMBI.

Ha nocnepyiouwiem stane obLWeCTBEHHOIr0 pa3BUTUSA BO3HUKLLME BUAbI pa3feneHuns
TpyAa ynpo4mearoTcs, ocobeHHO B cnenctemm yrnybneHns npoTUBOMONIOXKHOCTU Mexay
ropooom u gepesHen. K 3Tum Bngam NpucoeamnHaeTcs TpeTbe KpynHoe obuiecTBeHHoe
pasfeneHne Tpyaa, UMelllee pellatollee 3Ha4YeHme: BO3HMKAET Kacc, 3aHNMaKLWMnCs
y>Xe He Npon3BOACTBOM, @ TOJIbKO 0O6OMEHOM NPOAYKTOB, - Kflacca KyrnuoB, «KOTOPbIN, He
NPUHMMas HUKaKOro y4acTmsa B Nponu3BOACTBE, 3axBaTbiBaeT B 0bwem n uenom
PYKOBOLCTBO NMPOU3BOACTBOM U SKOHOMUYECKU NogvynHsaeT cebe nponssogutenen,
CTAHOBUTCSA HEYCTPAHUMbIM MOCPEAHNKOM MeXXOYy KaXKAbIMU ABYMSA NMPON3BOANTENAMMU
nakcnayatTupyet oboux» . NepBon Kiaccnvyeckom opMon skcnayaTaynum, yrHeTeHns m
coumanbHOro HepaseHcTBa 6110 pabcTeo [10].

Pa3BuTume npon3BoanTeNIbHbIX CUJ B YCJI0BUAX NePBOObITHO-0OLWMHHOIO CTPOS NMPUBENO K
TpeM KpynHbiM 06LecTBEHHbIM pa3fesieHnsm Tpyaa, a 3TO B CBOKO o4yepenb Aao
MOLLHBbIN TOJTHOK AaJibHenweMy pa3BuTuMo NPonN3BOLACTBA, 3HAYNTEJIbHO NOBLICUJIO
NPOn3BOANTENBLHOCTb TpyAa. Moasnnca npnbaBoYHbLIN NPOAYKT, U MOCTEMNEHHO HA CMEHY
KONNIEKTUBHOMN COBCTBEHHOCTU NpuLLia YacTHas cobCTBEHHOCTb Ha cpeacTBa
NpPon3BOACTBA, YTO NMOPOANIO UMYLLLECTBEHHOE HepaBeHCTBO. ObLWecTBO packo1010Ch
Ha aHTAroHMCTUYeCKNe KaaccChbl, BO3HUKIIA 3KCryaTauns 4enoBeKa YesJI0BEKOM.

Takum y4ypexxgeHneMm n cTano rocyaapcTteo, Kotopoe obycnoBseHO CBOMM MOSIBJIEHUEM:
obLecTBeHHbIM pa3feneHneM Tpyaa, BO3HUKHOBEHMEM YaCTHOMN COBCTBEHHOCTU U
packoJioM obLecTBa Ha aHTaroHUCTUYeCcKmne kKnaccol. B..JleHnH oTMevaeT «mcTopus
MoKasblBaeT, YTO rocyapCcTBO, KakK 0CcobbIN annapaT NMPUHY>XXOAeHUs N aein, BO3HUKaNo
TOJIbKO TaM 1 Torga, rae n Koraa nosBnanoch pasgeneHme obuiectsa Ha Knacchl -



3HAYMT, pa3geneHne Ha Takue rpynnbl Jaen, N3 KOTOpbIX OAHN MOCTOSAHHO MOTYyT
npuceamBaTb TPyA APYrux, roe oAuH 3KCnayaTupyeT APYron».

CoBpeMeHHble NccneaoBaTeN N CBSA3bIBAOT BO3SHUKHOBEHME rocyAapCcTBa C Nepexonom
obLlecTBa OT NPUCBaNBAOLLLE SKOHOMUKM K MPOU3BOASALLEN, TO €CTb K «HEOJINTUYECKON
PEBOJIOLINN», CBA3AHHON C KPU3UCHBIMU SIBJIEHUAMU, Bbi3BaBLUUMWN N3MEHEHMWE KIMMATa,
KOTOpPbIE YIrpoXKasn CyLLLeCTBOBaHMNIO YesioBevyecTBa.

NMonntrn4eckas BNacTb C KJACCOBbIX MO3MNLMN NpeacTasaseT cobon, Kak
cthopmynumpoBaHo B «MaHungecte KOMMYHUCTMYECKON NapTun», «B COBCTBEHHOM CMbIC/E
CJI0Ba, - 3TO OpraHM3oBaHHOe Hacuane O4HOro Kjiacca AN nofasfieHna Apyroro» .
NMonntu4eckas BaacTb BO3HUKIA Kak ocobas nybnnyHasa BnacTb, «<KOTOpas y)xe He
coBrnajaeT HeNnoCcpenCTBEHHO C HacesieHNeM, opraHmsylwem camoe cebsa Kak
BOOPY>XeHHas cuna. 3Ta ocobas nybnnyHasa Bnactb Heobxogmma NnoToMmy, 4TO
caMoOencTByloLLas BOOPY>XEHHasa opraHn3auma HaceneHmnsa caenanacb HEBO3MOXXHON CO
BpeMeHu packosia obuiecTBa Ha Kiaccbl» . [ocpeaCcTBOM MOJINTUYECKON BACTU KakK
ocobon cunbl roCcNoACTBYOLWMA K1acC HaBA3bIBaeT CBOKO BOJIIO MOAYMHEHHbBIM KJlacCaM.

NMeHHO rocynapCTBO AB/ISAETCA OCHOBHbLIM OpyAMeM MOJIMTUYECKOW BIACTU B KJIACCOBOM
obuwecTBe, n60 OHO pacnosiaraeT creunanbHbIM annapaToMm gNs NPUHYXXAeHnsa (apMuen,
nonuunen, cyaom) U ans BbinoJHEHNS 0CobbIX PYyHKLMUI yripaBneHuns. [ocyaapcTBo
cyuwiecTByeT A5 3aWNTbl KOPEHHbIX NHTEPEeCOoB rocnoACTBYIOLLEro Kjacca, XoTs
ouumanbHO npencTasnseT Bce 0bwecTBo. Pagm obLmMX K1acCoBbIX MHTEPECOoB
rocynapCTBO Kak rjaBHoe opyaue nosinTUYeCKOW BAacTU MHOrAa MOXKET NoCTynaTbCA
oTAesIbHbIMN NHTepecaMun rocnoACTBYOLLEro Kjacca Uian ero Yi1eHoB. BeicTynas Kak
ohmumManbHbIN NpencTaBuTesNlb BCero obuwecTsa, OHO UCMOJNIHAET U obwme gena,
BblTeKaowme N3 ycaoB1in cyllecTBOBaHNA BCAKOro obuecTtsa. «3Tum obwme gena, -
oTMevaeT JI.C. BKNY, HEe OTMEHSIT KJ1IAaCCOBOCTU rocyaapcTeBa N ero PyHKUUN,
NMOCKOJIbKY FOCNOACTBYIOLWME KACChl 3a00TATCA O HUX C TOYKWN 3PEHNSA COXPaHEHNS
cobCTBEHHOW BNacTm» .

Mo3TOMY KJIIO4EBLIM MOMEHTOM MPU N3YHEHUU CYLLHOCTU rocygapcTea ABAAETCS, C
KaKOro UMeHHO rnoaxoa Kaaccosoro uam obuecoumnanbHOro paccMaTpmuBaeTcs 3TOT
BOMpoc. Bo MHOrom 3710 3aBUCUT OT PUIIOCONPCKUX B3rNAL0OB aBTOpa, KOTOpble, Kak
npasunao, MMbo MaTepmaanCTUYECKNE NN XKe naeasncTu4eckme.

1.2. Tunbl rocygapcTea

Mponosxaa Bornpoc 06 n3y4eHUn rocygapcTsBa, HENb3s OCTaBUTb 6&3 BHUMaHUA 1
BOMPOCAa O ero TUMNoJ0rnn, KOTOPLIA NpearnosaraeT PacCMOTPEHNE B COOTHOLLEHUN C



counaJibHO -3KOHOMUWYECKNM CTPOEM.

B HacTosLee BpeMs CyLLEecTBYIOT ABa Noaxoda K TUMNOJIOrMn rocyaapcTs -
hOPMaALMOHHBIN N LMBUSIN3ALMOHHbIN.

B ocHOBe Tunm3auum rocygapctsea rno popMaLMoHHOMY noaxoay sABaseTcs y4yeHue ob
obuiecTBEHHO-9KOHOMUYECKUX hopMaLmsax, paspaboTaHHOE OCHOBOMOJIOXKHNKaMN
Hay4YHOro KOMMyHu3ma. CorsiacHO HEMY Ka)K[AOMY 3KOHOMUYECKOMY CTPOIO K/1aCCOBOMro
obuiecTBa COOTBETCTBYET onpeaeneHHbIN NCTOPUYECKUn Tnn rocygapcTea. O6LWHOCTb
XapaKTEepHbIX YepT, NMPUCYLLNX AaHHOW KJaccoBOM 06LEeCTBEHHO-OKOHOMUYECKON
dopmaumnn, obycnasnmeaeT 1 06LWHOCTb TEX CYLLECTBEHHbIX MPU3HAKOB, KOTOPbIE
CBOMCTBEHHbI FOCyAapCTBY onpeaeneHHoro Tuna. BceobbemnioLen xapakTepucTUKON
TOro NAWM MHOIro TUNa rocyfgapcTBa ABASETCHA ero KjlaccoBas CywHOCTb, 06ycnoBneHHas
onpeneneHHon cMcTeMon NPON3BOLACTBEHHbLIX OTHOWEeHUW. CnenoBaTesibHO, A4S TOro,
4yTObbl ONpPenennTb, K KaKOMYy TUMY OTHOCUTCS TO UK MHOE rocyaapcTBO, Heobxoanmo
npenBapuTesibHO BbIACHUTbL: KaKOBa SKOHOMMYECKas OCHOBA, Ha KOTOPOM OHO 3MXXAEeTCH,
N MHTEpPEeChl KAKOro KJacca Bblpa)kaerT.

3aKOHOMEPHOCTb CMEeHbl O4HOIr0 TUMNa rocyaapcTea APYrvM Bbipa>kaeT B NOJINTUKO-
topmngnyeckon cpepe oTKpbITbIn K.MapkcomM 1 ®.9HresbCcoM 3aKOH Pa3BUTUSA U CMEHbI
06buwecTBEHHO-9KOHOMUYECKUX (hOopMaLMi. TOT 3aKOH eCTb O4HOBPEMEHHO 3aKOH
pa3BUTUA N CMEHblI O4HOI0 NCTOPUYECKOro TUMa rocygapcrea Apyrnum: «Ha nssecTtHowm
CTYMeHn CBOEro pa3BuUTUSA MaTepuasibHble NPOU3BOACTBEHHbIE CUbI 0O EecTBa
NMPUXOAAT B NPOTUBOpPEYME C CYLLEeCTBYOWMMN NMPOU3BOANTENbHBIMU OTHOWEHUAMUY, NN
- 4YTO SABJIAETCHA TOJIbKO IOPNONYECKMM Bblpa>KeHneM nocnefHux - C OTHOLLEHNSMN
COBCTBEHHOCTW, BHYTPU KOTOPbIX OHW pa3BuBanuch [7].

CMeHa 04HOro UCTOPUYECKOro TUMa rocyaapcTBa APYrMM NPoUCXoamMT 3aKOHOMEPHO,
TONIbKO MYTEM COLMaNbHOW peBonoLUnn. FocyaapCcTBO HOBOIFO MCTOPUYECKOro TuMa
BO3HWKAET B X04€ HUCMPOBEP)KEHUS rocyAapCTBEHHOW BACTM CTAPOro Kjacca u
3aBOEBaHMNS eé HOBbIM KJlaccoM. B.W.JIeHVH Buaen B 3TOM «NepBbli, rNaBHbIA, OCHOBHO
NPU3HaK PEBOJTIOLUN KaK CTPOro-Hay4yHoOM, TakK 1 B MPaKTUYECKU-MONNTNYECKOM
3HAYeHUW 3TOro NOHATUSA» . MpPU 3TOM Kaxkablin NocaeayLlWwnii TUN rocyaapcTea
sBnseTcs 6onee NporpecCnUBHLIM B CPABHEHUM C NPEALLECTBYOLNM.

icTopun M3BECTHbLI C/ieaytoLle OCHOBHbIE COLIMAJIbHO -KJIaCCOBbIE€ TUMbl FOCYAAPCTB:
paboBnagenbyeckoe, eonanbHoe, bypKyasHoe, counanncTuyeckoe. B Toxxe Bpems Ha
3Tanax nepexona oT 0AHOM hopMaLnM K APYrOi CyLLLeCTBOBAIN N CYLLECTBYIOT
rocyapCTBa UCTOPUYECKN NMEPEXOAHOro TUMa. 3TO NepexogHoe rocygapCcTBo He



YKNlaOblBA€TCs B PaMKN MNOHATUS OCHOBHbIX NCTOPMYECKUX TUMOB rocyaapcTBa,
MOCKOJIbKY coYyeTaeT B cebe 4yepTbl pa3/IMYHbIX TUMOB FOCYAAaPCTBEHHOCTU. HO B
KOHEYHOM CYeTe OHO O0JIKHO NPUBECTU K YCTAaHOBJIEHMIO rOCYy4apCTBa onpeaeeHHoro
Tuna.

CornacHo uMBUIN3aLMOHHOMY MoAX0AY TUM rocyaapcTBa ONnpeaensieTcs He CTOJIbKO
06BEKTUBHO -MaTepuasibHbIMU CKOJIbKO UaeasibHO-AYXOBHbIMWU (haKTopaMu.
«UmBunmzaumnsa onpenensnacb B BUAE OTHOCUTENIbHO YCTOMYMBOIrO COCTOSAHMA obuiecTBsa,
KOTOpPOE OT/INYaI0Ch OBLLHOCTbIO PENUTMO3HbIX, KYJIbTYPHbIX, MCUXONOrNYECKNX U NHbIX
npu3HakoB» . Kak oTMevyaeT A.TonHOM OCHOBOMOIOXKHUK OAaHHON TEOPUN «KYJIbTYPHbIN
3/IeEMEHT npeacTaBngeT cobon ayuwy, KpoBb, IMMAY, CYLHOCTb LMBUAN3ALNN; B
CPaBHEHNN C HUM SKOHOMUYECKN N TeM Boniee NOSINTUYECKMI MNNaHbl KaXKyTCS
NCKYCCTBEHHbLIMUN, HECYLLLECTBEHHbLIMUN, 3ayPAOHBbIMU CO34AHNAMN NPUPOObI U OBUXKYLLNX
cun umsmunansauumm» [10].

BTopbiM KpaeyrosibHbIM KaMHEM LMBUIN3ALMOHHOIO NoAX04a SABASAETCA TaKKXe Teopus
CTaaun sKkoHoMmyeckoro pocta Y.PocTtoy. CornacHo kotopoun Bce obuiecTtsa no
9KOHOMNYECKOMY Pa3BUTUIO MOXXHO pa3fesinTb Ha NATb CTaAun: «TpaanLMoHHOe
obLwecTBO; NnepexogHoe obLEeCcTBO, B KOTOPOM 3aKJ/laablBatdoTCA OCHOBbI
npeobpa3oBaHnin; obLLECTBO, NepeXxunBatoLLee NpoLecc casura; cospesatouiee obLecTso
1N obLEecTBO, OOCTUrLIEE BbICOKOrO YPOBHSA HAapoAHOro notpebneHus» .

B nepBon ctagmu obwecTBO Ha NPUMNTMUBHON TEXHUKE C NpeobnagaHnemM CcesibCKOro
X035ncTBa. Bo BTOpon cTagnm nponcxoamT NpoLecc K nepexoaHomMy obuiecTsy B
obnactum obpabaTbiBatoEN NMPOMbILLIEHHOCTU. TpeTbs CTaansa NpeanosiaraeT Hay4YHbIN
MpPorpecc, Kak NMpPOMbILLJIEHHOM MPON3BOACTBE, TaK U CEeJIbCKOM XO03AMNCTBe. YeTBepTas
CTagunsa BbICTyMaeT Kak 3pesas nopa, B KOTOPON NPUMEHSAIOTCA AOCTUXKEHUSA HAay4YHO-
TeXHM4YeCcKoro nporpecca Bo Bcen Macce pecypcos obuectsa. MNaTaa ctagus
onpenenseT Kak Nnepruon MacCcoBoro notpebseHns, B KOTOPOM BeAyLLME CEKTOPDI
3KOHOMUKMN NepexoanT Ha NPONU3BOACTBO NMPegMeToB ANMTesbHOro notpebnenHuns.

PaCCMOTpeHHbIe KoHUernumn K TMnosornn rocygapctea Nno3BoJIAKOT COeJlaTb BbiIBOA, HYTO
B OCHOBe KJ'IaCCVICpVIKaLl,I/IVI nepBmnYHbIMN 3J1EMEHTAMU BbICTYMAlOT nmbo MaTepunalJibHble
qDaKTOpr nWin naeaibHO-AyX0OBHbIE, HTO TaK>Xe MO3BOJIAET TPAKTOBaAaTb rocyagapctBo C
MaTepUnaIMCTnyHeCKnx nin ngeaincCtnyeckmnx no3numnn.



FNABA 2. NMPABO KAK BOJid COBPEMEHHOIO
OBLUECTBA

2.1. CywuHOCTb NpaBa

Ha npoTsa>XeHnn BCero BpeMeHu CyLecTBOBaHUA nNpaBa, 4e10Be4eCcTBO ULLET BOMNPOCHI U
OTBETbI N0 MOBOAY €ro CYLWHOCTU U MOHMMaHNSA. Ha4ynHasa C @aHTUYHbIX MbICIUTENEN U
3aKaH4MBasd COBPEMEHHbIMMN, BOMNPOCHI MOHATUSA U CYLLHOCTM NpaBa 40 CUX MOp OCTaloTCsA
ANCCKYCCMOHHBbIMW U CNOPHbIMK. XOTSA 3a 3TO BpeMs HakonaeH 6oraTbin ONbIT Pa3/INYHbIX
MHEHUIN, TEOPUIN, KOHLUENLUNI MO 3TOMY BOMpPOCY.

Ba>XHO OTMeTUTb, 4YTO 3BOJIIOUUA NpPeAcTaB/IEHUA O NpaBe npeTeprneBasia 3Ha4YuTesibHble
N3MeHeHUA B CO3HaHUKM Yyenoseka. Mbicnutenun OpesHen peunn Kak Cokpar, lNnaToH,
ApucToTesb BUOeNn B NpaBe YesioBevyeckmne Havasa n onpenenssin eé Kak
NOJINTUYECKYIO CNpaBedsIMBOCTb, KOTOpPas CNyXUT obLien nonb3e rpakaaH. ipesHue
puMAsHe BUAEN B NpaBe Kak YyenoBeyeckme, Tak n «boxxecTBeHHble Havyana», KoTopble
Bblpa)ka/ZIMCb B eCTeCTBEHHOM MpaBe. 3Ha4YnTesibHoe BJIAHME Ha NpaBO OKa3ana
TeoJslornyeckas Teopus, yTBepauBLUNCL B CO3HAHUKM YesioBe4YeCcTBa NOYTU Ha ThICAYy J1eT,
npencraBuTesib KoOTopon ®. AKBUHCKUN, BUAEN B NMpaBe pesinrno3sHblie n 60XKeCcTBeHHbIe
Ha4vana. C nepexonoM K anoxe [pocBelleHns y4yeHble N MbICJINTEsNIN TOF0 BPEMEHMN,
rnpeonosieBas penrno3Hble 4orMaThl, BO3BPALLAOTCA K T'YMaHUCTUYECKOMY U CBETCKOMY
NMoHMMaHMIO Npaea. Takue npepcTasnTenn Kak N'yro Npouun, XX -XX. Pycco, LLU-J1.
MoHTeckbe, . Onapo, M.®. BonbTep oka3zanm B cBoe Bpems 6onbLioe BANSHME Ha
CO3HaHMe 4yenoBeYyecTBa, pa3pbiBas Lenu OrMaTUKM pesiMrno3HbiX npencrassieHnn o
npase. CoBepLUeHHO UHbIM 015 YenoBeYyecTBa NpencraBsieHns O npaBe OKa3asio
KOMMYHUCTUYECKOoe y4eHune. B oTnanyme ot mbicnuTesnen anoxu MNMpoceeweHns K. Mapkc,
®. SHrenbc, B.U. JIeHUH OTKPbIZIN U A0Ka3aiM, YTO B OCHOBE MpaBa Jie)xaT He
yesioBe4yecKkme Havasa C NoHMMaHUeM «eCTeCTBEHHOro npasa», a MaTepualibHble
yCJI0BNSA CYLLLeCTBOBaHNSA YesioBeKa. B HacTosLee e BpeMs, BONPOC NOHATUA U
CYLLHOCTN 00 CUX MOP YYEHbIMU IOPUCTaMUN He peLleH.

B HacTosLee BpeMs y4eHbIMU NMpaBoBefaMn BbIAENATCA ABa NOAX0AA K U3YHEHUIO
CYLWHOCTN NpaBa: obuiecoumanbHbI U KNaccoBbin. OA4HAaKO Hapsaay C HAMW BblAeNsaoT
Tak>Xe U pesINrMo3HbIN, HaLMOHabHbIN, PacOBbIN U UHble NOAXOAbI K CYLLHOCTHW npasa.
«B paMKax, KOTOpPbIX COOTBETCTBEHHO PeINrno3Hble, HaunoHasibHble N pacoBble
WHCTUTYTbI OyayT LOMUHUPOBATb B 3aKOHaX U NOA3aKOHHbIX akTaX, NpaBoOBbIX 00bl4aax



N HOPMATUBHbIX Jorosopax». OCHOBHbIMY BeAYLLIMMU NOAXOLAaMN Ha CErogHsAaLWIHee
BpPeMSs OCTalTCs BCE TaKU KNACCOBbIN 1 obulecoumanbHbin[11].

ObLiecoumanbHbIi NOAX0A UM HAaAKNACCOBbLIA «BO3HUK B POCCMACKOM NMpaBOBEAEHUN B
NPOTMBOMONOXKHOCTb KJIACCOBOMY MOAX0AY MOCJ/ie TOro, KakK MapKCUCTCKasa naeosiorus
ouumanbHo nepecTtana 6bITb JOMUHUPYOLLEN». B COOTBETCTBUM B C HUM OCHOBHbIM
NCTOYHMKOM MpaBa BbICTyMNaeT BOJS BCcero obuiecTBa, BbICTYNaOLWEro B poau
rpakgaHckoro obuwecTtsa. CorsiacoBaHme BOIM Pa3JINYHbIX KNAaCcCOB U Fpynm NPOUCXOaANT
nyTem OeaTenNbHOCTU rocy4apCcTBa, KOTOPOE Bbipa)kaeT BOJIO B BUAE
obuieobsizaTenbHbIX NpaBua NoBeaeHUs. B obuiecoumnanbHoOM nogxone, CyLHOCTb NpaBa
onpeaensieTcs B poJin KOMAPOMUCCHOI0O perynatopa o6 ecTBEHHbIX OTHOLLEHUIA MEX Y
Pa3JINYHBbIMM COLMANBHBIMU FPYMNMNaMu N KlaccaMu,

B noaTBep)xaeHne CBOMM Te3MCaM CTOPOHHUKM obuiecoumanbHOro nogxoaa npuBoasaT
AO0BOAblI O TOM, YTO PAaHHMUX NCTOPUYECKUNX MPaBOBbIX cnCTeMax paboBnanesnb4yeckon,
dheonanbHOM 1 paHe Byp>XKya3HOW NMpaBo Bbipa)Kasio Wb JOMUHMPYIOLLLYIO BOJIIO
9KOHOMMYECKN FOCMNoACTBYOWEro Kjacca. B coBpeMeHHbIX MPaBoOBbIX CUCTEMAX «B HUX
BPAL /I MOXKHO BblAEINTb YETKO OnpenesieHHY0 K/1aCCOBYIO COCTaB/IAOLWYO, U OHU B
bonblen cTeneHn NpencTalT Kak NpoaykKT obuien Boan». ITO NOJOXKEHNE
npeanonaraeT gyaancTudeckmne KoHUenumm CyuHOCTU npasa, B 3aBMCUMOCTU OT
NCTOPUYECKOro 3Tana pa3BUTMA NPaBOBON CUCTEMbI, N Bblpa)KaTb KaK KJ1IaCCOBYO, TaK U
obuecoumnanbHble nHTepecbl. CyuwHOCTb NpaBa npuobpeTaeT TEM CaMbiM LBOSKOE
npencraBiaeHmne, HO CYLLLHOCTb SIBNIEHNA O0J/KHA ObITb TONBLKO O0AHa. 3Ty npobnemy
paccMaTpuUBalOT, HEKOTOpPbIE aBTOPbI, KakK TO, 4TO 3a obLecoumanbHbIM N KNacCOBbIM
MOHMMaHMEM CYLLHOCTWM NpaBa NexuT eweé bonee rnybokoe, koTopoe obbeanHaeT
CyuweCTBEHHbIE MNO3MLNN.

CaMy BOJI1O, UCXOASLLYIO OT obLecTBa, HEKOTOPbIE YYEHbIE, paCcCMAaTPUBAIOT Kak
NpaBoOBYO, COCTABASOLWME KOTOPOW, BbICTYMNAOT: NpaBoBas (counasnbHast) NOTPebHOCTb;
Ccy6bEeKTbI MPaBOBO BOMW; U L& NPaBoBO BOAN. B npouecce XunsHenesTebHOCTY
nogen MoM1UMo, IIYXOBHbIX U COLMalIbHbIX, Y4aCTBYIOT XXU3HEHHO Heobxoaumsle,
6a30Bble OTHOLLEHUSAX, KOTOPbIE HAXOASATCS B MOCTOAHHOM HEYCTONYNUBOM COCTOSIHUN U3 -
32 NPOTMBOPEYMBOCTM CcoLUManbHbIX rpynn. Oco3HaHne HeobxoaANMOCTU CybbeKTaMM
3aKpenJjieHns obLecTBEHHO3HAa4YNMbIX OTHOLLEHMWA, MOKA3biBAET HaJInyme
chopMMpoOBaHHOW NpaBoBo NoTpebHOCTN. Bo BpeMs CyLL,eCcTBOBaHMS COLIMAJIbHO
ancgdepeHumnpoBaHHoro obuiectsa, obulan Boss coLumanbHON CUCTEMBI CyLLIECTBYET,
TONLKO B BUAe GanaHca MexXay pa3/INYHbIMU UHTEPEecaMn CoUmManbHbIX FPyMn 1 KJacCcoB.
B COOTBETCTBMU C 3TUM NEPBUYHON LI€NIbIO MPABOBO BOMIMN BbLICTYMAET «yrnopsigodeHne
OCHOBHbIX COLMabHbIX CBA3EN, OOCTUXEHME CTAabUNLHOCTM B 6a30BbIX OTHOLUEHUSIX,



HeobXxoaAMMOro nopsaka counasbHOW CUCTEMbI B LLeSIoM». B NpaBoBOW BOJ1Ie OCHOBHOM
Lesiblo BbICTyNaeT yCTaHOBNEHME UCTopUYeckn npnemnaemMmoro gna obuiectsa banaHca
WHTEepPEeCcOoB pa3/In4HbIX rpynn. 1 KOHe4YHON Lenblo CTAaHOBUTLCA LOCTUXKEHME «30J10TON
cepennHbl» 6anaHCa NHTepPeCOB OCHOBHbLIX CoLManbHbIX rpynn. NMpaBoBas BoNA B
KOHEeYHOM UTOore HarnpasJ/ieHa Ha OOCTUXKeHue BanaHca 1 KOMMpoMucca Mexxay
OCHOBHbIMUW COLMANIbHbIMWU FPYMNamMmn N KnaccamMmm B UCTOPUYECKU CIIOXKUBLLNXCSA
yCNoBMAX CyLlecTBoBaHUS obwecTBa [12].

KnaccoBblli NoAXo4 K MO3HAHMIO CYLLIHOCTY NpaBa UCXOAUT U3 NMPU3HAHUS KJ1acCoBOW
60pbb6blI MeXAy KJacCaMun, UHTEPECHI, KOTOPbIX HECOBMECTUMbI UM NPOTMBOPEYaT Apyr
npyry. IMeHHo knaccoBasi 6opbba npeactaBnaeT cobol OCHOBHOE Coaep KaHMe U
JBUXKYLLYIO CUJTY BCEX aHTAarOHUCTUYECKMX K1aCCOBbIX 00LLEeCTB.

NcTopnsa nonHa npnMepoB 3TOW KnaccoBon 6opbbbl, Ha4YMHasa OT CO34aHUS rocyaapcTBa
1 NpaBa M 3aKaH4YMBasa PpaHLy3CKoMN Bypr>Kya3HON N OKTAOPbLCKOMN COLUNANNCTUNYECKUMM
peBOIIOLNAMN.

K.MapKcy n ®.9Hrenbcy NpnHagiexmnT OTKPbITME BEJINKONO 3aKOHA NCTOPUYECKOro
OBVXEHNS KJ1TaCcCOBbIX 06LLECTB, COrlacHO KOTOPOMY «...BCSKasa nctopuyveckas bopbba -
coBepLUaeTCs JiIn OHa B NOJIMTUYECKOMN, PeNUrno3HON, (PUNOCOPCKON Nan B Kakon-nnbo
WHOW npeonornyeckon obnactum - B AENCTBUTENIbBHOCTU ABASIETCA TONbLKO Bosiee nnm
MeHee ACHbIM Bblpa>keHneM 60pbbbl 06LLECTBEHHbIX K/1TaCCOB, @ CyLEeCTBOBaHME 3TUX
KJ1aCCOB U BMeCTe C TeEM U UX CTOJIKHOBEHNAMU Mex Ay cobon B CBOKO o4yepenb
obycnaBnmBaloTCA CTENEHbLIO PA3BUTUSA UX DIKOHOMMNYECKOTO MOJIOXKEHMNSA, XapaKTepoM U
cnocobom Npon3BOACTBa M onpeaensieMoro UM obmMeHa».

Hanbonee nosHoe n BCECTOpOHEE onpeneneHmne Knaccos gaHo B./.JIEeHUHbIM «...KJ1acCbl
3T0 6onbwme rpynnbl A0AEN, pa3nyaowmecs No NX MecTy B UCTOPNYECKU
onpenesieHHoON cucteMme obLWEeCTBEHHOro NPOMU3BOACTBA, MO UX OTHOLWEHUIO, 6osbLuen
4acCTblO0 0POPMJIEHHOW U 3aKpernieHHON B 3aKOoHaX, K cpeacTBaM Npon3BOACTBaA MO UX
poan B 06LLLECTBEHHON OpraHu3auum Tpyaa, a cnefosaTesibHO, No cnocobamM nosyyeHums
N pa3mMepaM Ton 0onam obuwecTBeHHOro 6oraTcTBa, KOTOPOM OHWU pacrnonaratoT. Knacchl,
3TO Takue rpynnsbl Jo4en, U3 KOTOpbIX O4Ha MoXXeT cebe npuceBameaTb TPy4 Opyroun,
bnarogaps pasnmyuilo NX MecTa B onpefesieHHOM yKiagke obLeCTBEHHOro X039MCTBa».

Ba>kHeunwmne nonoXXeHns Hay4Hom Teopumn KnaccoB chopMynmpoBaHbl K.Mapkcom 1
®.2HrenbcoM. B nnuceme U.Bengemenepy Mapkc nmucan: «To, 4TO 9 caenas HOBOro,
COCTOSJI0 B fOKa3aTeNbCTBe csiefyowero: 1) 4yTo cywecTBoBaHMe K1acCoB CBA3aHO
NNWb C onpeneneHHbIMN NCTOPNYEeCKMMU hasamMn pa3BUTUSA NPOM3BOACTBA, 2) 4TO



knaccoBas 6opbba Heobxoammo BefeT K ANKTaType nposeTapuaTa, 3) 4To 3Ta
OVKTaTypa caMa COCTAaBASET NNLLb NEPEXO K YHUYTOXKEHUIO BCAKUX KIACCOB U K
obwecTBy 6e3 KNnaccos».

PaccMaTpuBas KNaCcCOBYIO CYLLHOCTb NpaBa, Hafo MOMHUTbL, YTO B KJTaCCOBOM obLiecTBe
BCe CcoUMasibHble HOPMbl HOCAT KJ1aCCOBbLIN XapaKTep, HO Y HOPM MpaBa OH 0cobbIn. 3Ta
0C06EeHHOCTb COCTOMT B TOM, YTO B NpaBe MoJsiy4aeT Bblpa>keHne BOJIS TOJIbKO TOr0
KJlacCa, KOTOPbIN AEPXXUT B CBOMX pPyKax roCcy4apCTBEHHYIO BNacCTb. [paBo - KJ1aCCOBbIN
perynatop obuwecTBeHHbIX OTHOLWEHNI, CYLLHOCTb KOTOPOro NPOsBAAETCA B K/1aCCOBOM
HamnpaB/I€EHHOCTM NPaBOBOro perynpoBaHns. B nepsyto o4epenb UM 3aKpenasatoTCa
OTHOLLUEHNA MeXOy KlaccaMu BO BCex chepax o6LeCcTBEHHOM XXMN3HW.

KnaccoBblli XapaKTep npaBa B ycnoBUax paboBnagesib4eckoro n peoiasibHOro cTpos
HMYEM He 3aByasinpoBaH. OHO OTKPbLITO CTOUT Ha CTPaXKe MHTEPECOB FOCMOACTBYOLLNX
KnaccoB. B 6yp>xya3HoM obLiecTBe KJ1IaCCOBbIM XapakTep npaBa TWwaTesbHO
MackupyeTcsa. bByp)>Kya3Hble y4eHNs 0 NpaBe 3aTyLLIEBbLIBAOT XapakKTep B3auMOOENCTBUS
npaBa 1 rocynapcTea, OTPULAIOT ONpenensiolyto CBsA3b SKOHOMUKN C NPaBOM.
MpaBoobpa3ytoLlen cnion o6bABASETCA MUCTUYECKAs «HOPMa CNpPaBeasINBOCTU», «naes
npaBa», «NpaBoBasi UHTYUUUSA» U.T.M., TEM CaMbIM NAEaNNCTUYECKN TOJIKYS Npupoay
npaea.

3aKOHOMEPHOCTb TOro, YTO B NpaBe HaXxoOUT CBOE Bblpa)KeHne NHTepec 1 BoaSA
rocnoACcTBYHOLLEro Kjacca, Heb3s ynpowaTb. [pexae Bcero, npasy, Kak U
rocynapcTBY, CBOMCTBEHHO peryampoBaHMe OTHOLLEHUNI, KOTOpoe npecsenyeT He
TOJIbKO 3alNTy COBCTBEHHO KJTAaCCOBbIX MHTEPECOB TeX, KTO FOCMOACTBYET, HO U
obecneyeHmne cyuiecTBsoBaHUA obwecTBa Kak TakoBoro. CoxpaHeHne obulecTBEHHOCTH,
peweHmne «obwmnx gen» bopbba co cTuxnnHbiMn bencTemnamm n anngemmamm, bopoba ¢
YroJIOBHOM NPEeCTYMHOCTbLIO, OXpaHa NpuUpoabl OKa3biBaeTCsa NpegmMmeToM
3aKoHoOaTesIbCTBa B TOM Mepe, B KaKOW CaM rocrnoACTBYOWNNA KNacC He MOXeT
cywecTBoBaTb 6e3 3Tux NnpeaBapuTeNbHbIX YC0BUIA Ntobor coumanbHOM 0BLHOCTH,
HOpPMaJibHOro PyHKLUMOHMPOBaHMA noboro cnocoba nponssoacTea. Kpome Toro, Hago
MMeTb B BUAY, 4TO NMPM COOTBETCTBYHIOLLMX 06CTOATENbCTBAX KJlacCoBOM 60pbObI
B/IACTBYIOLLME BbIHYXXAEHbI UATW Ha onpeaeneHHble YCTYMNKWU K1aCCOBOMY MPOTUBHUKY,
NMporpeccrMBHbLIM CNOSAM 0O EeCTBa, YTO HAXOAUT CBOE OTPa>keHne n B
3aKoHOoO4aTeNbCTBeE.

2.2. Tunbl NpaBONOHUMaHUSA



Ha npoTs»keHnn BCcen NcTopmn CyLLLeCTBOBAHUS LOPUCIIPYAEeHUMN OeNCTBYET TakXe 1
BOMPOChI, CBA3aHHble C NOAX0A4aMWN NOHMMaHMSA npaea. No3ToMy crnpaBenIMBO MOXXHO
CKasaTb, YTO «BCSl UICTOPMUS Pa3BUTUS IOPUCTIPYLEHLNN - 3TO NCTOPMS NPOTUBOBOPCTBA
Pa3J/INYHbIX TUMOB NPABOMOHUMAHWS, T.€. Pa3JINYHbLIXNOAXOA0B K MOHUMaHUIO TOro, 4TO
€CTb CYLLHOCTb NpaBa Kak cneundnieckoeaBneHne XnsHm».

Ha ceroaHsiluHee AeHb y4YeHble IOPUCTbI BbIAENSAOT ABa OCHOBHbIX HanpaBAeHUs K
MOHMMAHUIO NMpaBa: MO3NTUBUCTCKOE N eCTECTBEHHO-MPaBOBOE, K1aCcCUpUUmpys nx
ncxons U3 MeTo40sI0r MM aHanaM3a rnpaea.

B ocHOBe MO3NTUBUCTCKOIrO NMPaBoOMOHUMAHUA JIEXUT y4eHne 0 puiocoqpCcKom
nosnTnBmnaMe, KOTOprI7I MPU3HaET MOJIOXKNTEJIbHOE 3HaHNE O DEeNCTBUTENIbHOCTMN, T.€e.
HaIMYHbIX paKTax N apneHunax. NpusHaeasa AnWb 3HAHUA OCHOBAHHOIO CTPOro
NOrM4ecKom BbiBoae, N BOCNpMHNMaeMbIM TOJIbKO JINLLb KaK SMIMMpun4eckoe "
4yBCTBEeHHOe. TO eCTb NO3UTUBUCT MMeeT Ae10 JINb C ﬂGVICTByiOLLI,VIM «(paKTN4eCKNmM»
rnpaBoM N MPU3HaeT JINLWb TOJIbKO ero, oTeeprasa Mmmudeckmne, metagpusndeckme u
pennrmno3sHblie 3HaHNA.

Mo3nTMBUCTCKOE NPaBOMOHUMAHNE NN IOPUONYECKNA NO3UTUBU3M YYEHbIE IOPUCTDI
YCJIOBHO NMOAPa3aenstoT Ha TPU HanpaBieHNA: 3TaTU4YeCKOoe NN NerncTckoe,
COLNOJIOrn4ecKoe n aHTponosormnyeckoe [9].

3TaTnU4YeCKUn (NEerncTCKUmM) Nam rocyaapCTBeHHO -UHCTUTYLMOHAIbHbIA MO3NTUBU3M
NCXOOUT U3 TOro, 4TO NMPaBo NMOHMMAETCHA KaK MHCTPYMEHT M NPOAYKT rocygapcTea, T.e.
«noABepraeTcsa orocyaapCcTB/IEHNIO, pacCMaTpPUBAETCA Kak hopMa oCyLLeCcTBAEHUS
roCcyaapCTBEHHOW MOJINTUKN»., DTAaTUYECKMUN MO3UTUBU3M pacCMaTpUBaET NpaBo ULlb
TO, 4TO U3JaeTcsd CaMUM roCcygapCTBOM, OTOXKAECTBAASA TE€M CaMblM MPaBO C 3aKOHOM,
MO3TOMY €ro eLé 1 Ha3bIBalT JEerMcTCKUM OT JTAaTUHCKOro cnoBa (lex - 3aKoH).
Mpn3HaBasa NpaBo TOJIbKO KakK NO3NTUBHOE, T.e. NU34aHHOE U CaHKLWOHUPOBAHHOE
rocyfapCcTBOM, 3TaTU4YECKNN NO3NTUBNU3M MOJIHOCTLIO OTKJIOHAET eCTeCTBEHHOe MNMpaBso,
BblTeKatolee n3 npmpoabl Bewen. NMNo3ToMy B HacTosLEe BpeMS 3TOT NOAXOA
paccMaTpUBaAETCHA YYEHbLIMN KaK A0rMaTUYEeCKNN NN OpMasibHO-A0rMaTUYECKUN.

BTopoii pa3HOBUAHOCTbIO NO3UTMBUCTCKOIO NPABOMOHMMaHNS BbICTynaeT
COLMOIONMYECKNIA NO3UTUBU3M, KOTOPbIA B OT/IMYMKN OT 3TAaTMUYECKOro paccMaTpmuBaeT
NpPaBO «He KaK CUCTEMY HOPMAaTMBHbIX NPeAnNUCaHniA rocyiapCTBEHHONM BNACTH, @ Kak
cneunduryeckoe ABeHNE CoLUnaibHOM XXN3HN, KOTOPOEe CTUXMNHO BO3HUKAET B
pe3ysbTaTe NPOLECCOB COLMalIbHOM camoperynaunm» . NpaBo TEM CaMbIM y>Xe He
CBOOMTCS TOJIbKO JINLb K FOCYyAapCTBEHHOMY aKTy, @ paccMaTpuBaeTcs rnybxe u wupe,



Bbmpas B cebs ewé n obwecTBeHHbIN NMHTepec. [03TOMY OHO «OMOCpPeaAyeT CBA3b MeXay
obuw,ecTBOM 1 rocyaapCcTBOM, BEPXOBEHCTBYET U TaM 1 34eCb». COLNONOrN4eCcKnn
NOAXO[A XapaKTepusyeT CBA3KY npaBa C rocyfapCTBOM, KOTopas HaxoauT cebsa B ngee
NpaBoOBOro rocygapcTBa.

AHTpOMoONOrnyeckoe NpPaBonoHNMaHNe CTPEMUTCA NOJIOXKNTb B3rNS4 Ha NpaBso,
obycnaBnnBaeT BHYTPEHHUI aHaN3 YesloBeKa, ero nopegeHne, ncnxoaHanms. Cessb
AHTPOMOJIOrN4ECKOro NMOHMMaHUS NpaBa C NO3UTUBM3MOM CBSA3aHO C SMMUPUYECKUM
NO3HAHMEM M aHaNM30M. Hapsaay € NCUXOIOTNYECKUM YYEHbIE BbIAENAT EeLUé 1
heHOMeHOoNorn4Yeckoe, aK3nCTeHUMarbHOE, FrepMeHeBTNYECKME HanpaBaeHNs
NpPaBoOMOHMUMaHNA. AHTPOMOJIOrNYEeCKoe NPaBoONOHNMaHMe «aenaeT akLeHT Ha
NPUPOAHO-6MONOrNYEeCKNX XapaKTePUCTUKAX YesloBeKa Kak CybbekTa npaBa» .

Takum obpa3om, Tpu HanpaBsIeHNA NO3UTMBU3MA COOTBETCTBYIOT TpeM cepam
NpaBoOBON OENCTBUTENbHOCTU K FOCyAapCcTBY, OOLWECTBY N YENOBEKY.

EcTecTBeHHO -NpaBoBOe HanpasBieHne 6epeT cBOe Ha4asi0 B MbIC/IN O €AINHCTBE U
TOXAEeCTBe NnpaBa U crpaBeannMBoCcTU. Kak yka3biBaeT HepcecsaHy B. C. y ApeBHUX
FPEKOB, «TO, YTO COOTBETCTBOBAJIO TOFAALLHMM B3r/isiAaM Ha CNpPaBenJINBOCTb,
BOCMPUHMMAJIOCh KaK MpaBo». Y4YeHne o cnpaBeaIMBoCTM 3aHUMAET LieHTpaJibHoe MecTo
B TEOPUAX eCTeCTBEHHOr 0 NpaBa, APEBHUX U COBPEMEHHbLIX. [TpaBo CTaBUTCA, TakuUM
obpa3om, B 04HOM psay BMECTe C peaurven n mopasbsto. MpaBo Npu3BaHo NpoaBUraTh
naen ueHHocTn gobpa 1 cnpaBenIMBOCTU, CTAHOBSACL 0COBON CUION peryanpoBaHus
MMUPOBOro nopsigka. B oTan4mne ot No3UTUBUCTCKOro NPaBONMOHUMAHWS B €CTECTBEHHO-
NPaBOBOM, «[yXOBHO-paLIMOHaNbHOE Havyano 6epeT BEPX HaZ SMNUPUYECKUM U
rocnoAcTBYyeTHad HUM, HanpaBaseT ero K BeJIMKUM naeanams,

[aHHOe HanpaB/ieHNe NPaBOMOHNMAHWNA XXECTKO pa3/indaeT No3NTUBHOE U
ecTecTBeHHoe rnpaso. Ecnm noa No3snMTUBHBLIM NMPaBOM NOHMMAaETCs 3aKOH, aKThl
rocyagapcTtBa, TO nog eCcreCcrBeHHbIM MpaBoOM - NMpuUHagsiexalwnme 4eJs1oBeKy OT poXOeHn4d,
He OTHYyXOaeMbl€ N HE 3aBUCNMbIE OT BOJIM TOCYyOapCTBa rpasa.

CBoOe nagenHoe HavyasNo ecTeCTBeHHble NpaBa bepyT eweé B naesx Mmoeichmtenen pesHen
'peunn Ha oCHOBE MU OB MPOUCXOXXAEHNA CyLLEeCcTBYOLWero mmponopaaka. oeu
ApeBHerpevyecknx moicantenen 6bi1m BONAOLWEHbI B Pa3BUTUN LOPUCPYOEHL NN
[dpeBHero Puma, KoTOpble paccMaTpuBasi eCTeCTBEHHOE MPaBOo Kak BorJoleHne
«Pa3yMHOCTUK U cnpaBeasimBoCcTu 60)XKeCcTBEHHOro nopaaka, ynpasasowero MMpom»
[10].



B HacToswwee BpemMsa B Poccnnckonm depepaumm KoHUEMUNUA eCTeCTBEHHbIX NpaB Halla
CBOe MeCTOo M 3akpenuniacb B KOHCTUTYuUmm Poccuimnckon depepaumn. OgHako
CyLLecTBeHHOe OT/InYNe 3aK4YaeTCs B TOM, YTO eCTeCTBEHHbIE NpaBa CBA3bIBAOT He C
NPUPOLAHLIM NN BOXKECTBEHHbLIM AABJIEHUEM, @ CO CKaabiBalowmMucs B obuiecTtse
npencraBAeHNs MM O CNpaBea/INBOM U HPABCTBEHHOM. [T03TOMY B HacTosiLLee BpeMs
HEKOTOopble y4YeHble Ha3bIBalOT 3TO KOHUENUNEN «BO3POXKOEHHOI0» €CTECTBEHHOIO
rnpasa.

MepBbl KOMMNOHEHT TPUadbl POPMasbHON0 paBeHCTBa KakK CYLHOCTY npaBa,
B.C.HepcecsaHL Ha3blBaeT paBHYtO Mepy. [1py 3TOM aBTOpP OTMeYaeT e€ Kak
obycnasnmBatoLlyto ABa OPYrux KOMMNoHeHTa ceoboay n cnpaBenmBocTb. PaBHaa Mepa
npeanonaraeTt cobon ToNbKO hopManbHoe (MpaBOBOE) PaBEHCTBO, KOr4a UMeeT Nullb
pPaBEHCTBO HE3aBUCUMbIX OPYr OT Apyra cybbekToB npasa.

BTopoe CBOWNCTBO BbITEKAET U3 NEPBOro TeM, 4TO paBHas Mepa onpegenseT
HE3aBUCMMOCTb M PaBEHCTBO Cyb6bLEKTOB, KOTOpPbIe NOAYNHATCA oblien HopMme,
onpenensoT NpaBoBYO hopmMy BbITNA N Bbipa>keHna cesobonbl. «Jltloan cBoboaHbl B Mepy
MX paBeHCTBa U paBHblI B Mepy Ux ceoboabl», - yka3dbiBaeT B.C.HepcecsHu, nnn ceobona B
rnpaBoBOW hopMe, Nau NPon3Bos B J0ObIX MPOABAEHNSAX, TPETbLEro HEe AAaHO: HENpPaBo U
HecBoboaa - Bcerga npousso. CBoboay aBToOp CBA3bIBAKOT C COBCTBEHHOCTLIO, @ BEPHEe
4aCTHOM COBCTBEHHOCTbLIO Ha CpeaCcTBa NPONU3BOACTBA, KOTOPAs Bbipa>kaeT NoyBy ANA
cBoboabl N NpaBa. Kak yka3sbiBaeT B cBoen paboTe B.M.CbipbiX «KpnTnka KpUTUKOB
MapKCUCTCKOW Teopumn npaBa», «OCHOBHas TeopeTu4veckas ownbka B.C.HepcecsaHua
COCTOMT B TOM, 4TO OH 6e30CHOBaTENIbHO CBA3bIBAET CYyTh U MPUPOAY NpaBa C Ha/IMYNeM
YacTHOW COBCTBEHHOCTW Ha cpencTBa NpomnsBoacTBa». «Ecam 6bl NpaBo - ,NpofosIKaeT
B.M.ChbIpbiX, Ha CaMOM feJie 3aBUCeJsI0 TOJIbKO OT O4HOro pakTa HaxoXaeHusa cpencTs
Npou3BOACTBa B YaCTHOM COBCTBEHHOCTU, TO BCe CyWecTByOWME N paHee
cylwecTBoBaBLlee Byp)xya3Hoe npaBo 6e3 Kakoro-nmbo nckoveHns npeacTasnano obl
cobon NoasMHHOE AEeNCTBUTENIbHOE NPAaBO U Aa)Ke ero HauBbICLUYO hopMYy».

TpeTbe CBOMCTBO — 3TO CNpaBea/IMBOCTb, CBA3aHHAA C NpaBoM. Npn 3ToM
paccMaTpmBaeTCs CrpaBen/INBOCTb TOJIbKO JINLWb KaK rMpaBoBas, a He MopaJsibHas uin
HpaBCTBEHHaA. [1paBo Mo NOHATUIO CNpaBeAsMBO caMo No cebe, a cNpaBea/IMBOCTb
BbICTYyMNaeT KakK 4aCTb, CBOMCTBO nNpaBa. B.C.HepcecsaHU noa4yepkmnBaeT, 4TO
CnpaBeasMBOCTb CNpaBediMBa NOTOMY, YTO OTpPaXkaeT «obuwe3HavYnmMyto NPaBuUIbHOCTb»,
«BCEOOLLYI0 MPAaBOMEPHOCTb», T.€. «CYLEeCTBO U Havyasio NnpaBa, CMbIC/Q1 NPaBOBOro
npuHumna sceobuiero paBeHCcTBa 1N cBoboabl>» .



JlInbepTapHo-topngnydeckasa koHuenumna B.C.HepcecsaHua noHMMaeT nog NpaBoM CBSA3b
NpaBoBOW CYLLHOCTN ((hopMasibHOro paBeHCTBA) C NPaBOBbIM SABJEHNUEM
(obLeobs3aTeNnbHbIM 3aKOHOM) B X €AMHCTBE B BUAE NMPaBOBOro 3aKoOHa.

MaTepuannctmnyeckoe npaBonoHMMaHNe UCXOAUT U3 ANANEKTUYECKOro N NCTOPUYECKOro
MaTepuananiMa Kak yHMBepcasibHOro Metoga no3HaHms scero. C no3mumn
NCTOPUYECKOro MaTepuanmsma, npaBo obycnaBamBaeTCs KJ1acCOBO - BOJIEBON NPUPOOOWN
B roCy4apCTBEHHO-OpraHn30BaHHOM obuiecTBe, U3 TOrO, 4TO OHO, Kak "
rocyfapCTBeHHas BJ1IaCTb, CJIYXKUT OOHUM U3 CPenCcTB NoALEeP>KaHUA KJ1aCcCOBOrro
rocnoAcTBa, Bblpa)kaeT MHTEepPeChl N BOJIIO TeX K1aCCoB, KOTOPble 3aHMMaloT pellatoLiee
MeCTO Npu AaHHOW 3KOHOMUYECKOM N NoOANTU4ecKon cncteme. B «MaHungecte
KoMMyHUCTU4Yeckon naptum» K.Mapkc n ®@.3Hrenbc obpalasce K Oyp>xyasum, nncanu:
«Balle npaBo eCTb NMWb BO3BeAeHHAs B 3aKOH BOJIA Ballero Kjacca, BoJs, coaep>XaHume
KOTOpOW ornpenenseTca MmaTepuanbHbIMU YCIIOBUAMW XU3HU Ballero Knacca». lNpaeso,
cnepoBaTesibHO, KJ1IaCCOBLIN perynaTop obLecTBeHHbIX OTHOLLIEHU, KoTopas
NPOsIBNSAETCA U B KJTAaCCOBOW HarnpaB/IeHHOCTM NPaBOBOro peryanpoBaHus.

C No3nUNA NCTOPUYECKOTrO MaTepmnaanimMa NpaBo ABASAETCS HAACTPOEYHbIM SIBJIEHMEM,
KOTOPOE B KOHEYHOM CYeTe 3aBUCUT OT 3KOHOMMYecKoro 6asuca. MpaBo BbICTYMNaAET B
KayecTBe 0cobon pa3sHOBUAHOCTU YNPOYEHUS

rocrnoacTeytowero cnocoba NponsBoACcTBa M MO3TOMY OKa3biBaeTCH OpraHUYecKun
CBSAA3aHHbIM C (paKTNYECKNMUN OTHOLLUEHUAMWU NMPON3BOACTBA, pacnpeneneHns, obmeHa um
noTpebneHns MmaTepumanbHbIX U yXOBHbIX 61ar. MaTepmanncTnyeckoe rnpaBonoOHMMaHMe
npeanofiaraeT NpuU3HaHWe TOro, YTo Ba)KHeNLWne CBONCTBA KOPEHATCH B MPaBoOBOM
npupoae COOTBETCTBYHOLWLEro BUAa NPON3BOACTBEHHbIX OTHOLLIEHUIN, KOTOPbIE C
00bEeKTMBHON HEOBXOAMMOCTbLIO POXKAATCOOTBETCTBYIOLWYIO IOPUANYECKYIO (DOPMY, BHE
3aBUCUMOCTW OT TOr0 OCO3HAET UJIN He CO3HaeT 3TO 3aKoHodaTeNb. byay4n
HaACTPOWMKOW, NPaBo OKa3biBaeT 0bpaTHOE aKTMBHOE BO3AENCTBME Ha NOPOAUBLLUNNA €ro
aKoHoMuMYeckmn 6asnc, cnocobHo nMbo conencTBoBaTb €ro PasBUTUIO, YIIPOYHEHMIO,
COBEpPLUEHCTBOBaHMIO, TM6O TOPMO3UTb Pa3BUTNE SKOHOMUKW.

3aBNCUMOCTb MpaBa OT SKOHOMUKW Bblpa>kaeTCs, BO-NepPBbIX, B TOM, 4TO NpaBo
MoOpPOXXAAeTCsA pa3BUTUEM SKOHOMUYECKNX OTHOLWLEHUWN, N3MEHAETCSA B 3aBUCUMOCTM OT
npeobpa3oBaHnin B SKOHOMUYeckon cepe. Noadepkmnpas 310, K.Mapkc n ®.9Hrensc
YyKa3blBaJin, 4TO NCTOPUSA NpaBa CBA3aHa C UICTOpMEN NPOMbILLIEHHOCTN: «Bcaknn pas,
Korga pa3BuUTuUE NMPOMbILWNIEHHOCTU 1 TOProB/IN CO3AaBasio HOBble hOpMbI 0bpaLLeHmns,
Hanpumep CTpaxoBble U T.A4. KOMNAaHUN, NPaBOo BbIHYXXAEHO 6bIJ1I0 X CAHKLUMOHMPOBATL».
3Ta 3aBUCUMOCTb, BO -BTOPbIX, COCTOUT B TOM, 4TO NMPaBo He MOXEeT ObITb BblLLE



3KOHOMMYECKOro CTpos obulecTBa: OHO OTPa>kaeT YPOBEHb €ro pa3BuTus, Te
06BbEKTUBHbIE 3aKOHOMEPHOCTUN, KOTOPbIE CBONCTBEHHbI AaHHOMY TuUny obuWwecTBeHHOro
npomn3soacTtea [11].

MaTepuannctuyeckoe rnpaBonoHNMaHNe He OTOXKOECTBASET NPaBo C
3aKoHo4aTeNbCTBOM. KOpManYeCcKnin 3akKoH - ofiHa 13 popM BHELLHEr0 BbIPa>keHUs "
obbeKTMBaLMKM COAEPIKALLENCA B MpaBe BOJIN FOCMOACTBYOLWMNX K1acCoOB. TepMuH
«3aKOH», B35ATbIA B LULMPOKOM MaHe, obpallaeT BHMMaHUE Ha TO, 4TO BOJIS B NMpaBe
npeacTaBAseT Kak He4yTo obule3Hadymmoe n obuieobsazatenoHoe, 06bLEKTUBNPOBAHHOE U
He 3aBucsLlee oT CybbekKTUBHO YCMOTpPEHMUS.

HopmaTuBHOe npaBonoHMMaHuMe 610 pa3paboTaHo B Havane XXI Beka M.UN.BanTuHeim, B
KOTOPOM K MOHATUIO MpaBa OTHOCATCHA CyLWleCTBEHHbIE NMPU3HaKN, KOTOpbIE ero
XapaKTepusyT: rocygapCTBEHHO -BOJIEBOW XapaKTep; HOPMAaTUBHOCTb; N BJIACTHO -
perynatueHasa npupoaa.

Mo rocynapCTBEHHO-BOJIEBLIM XapaKTEPOM MOHMMaETCH TO, YTO NPaBO «Bblpa>kaeT
rocyaapCTBEHHYO BOO obuiecTBa, 06yCNOBNAEHHYIO SKOHOMUYECKNMUN N OYXOBHbIMU, a
TaK>Xe HauMOoHaIbHbIMU, PENNTNO3HLIMU, AeMOrpauidecKumMm, NPUPoaHbIMU U OPYrUMK
YCNIOBUSAMU €ro XU3Hu». ABTOp pacCMaTpuUBaET rocy4apCTBEHHYIO BOJIIO HE TOJIbKO C
KJ1IaCCOBbIX MO3ULINNA, HO

Takxxe ¢ oblievenoBeyeckux. MpaBo - TEMEPb Y)XE peasin3yeTcsi He Kak
rocygapCTBeHHas BOJISi SKOHOMUYECKM FOCNOACTBYHOLLEro Kjacca, a Kak BOJisi BCEro
obuiecTtBa. NyTemM cMArYeHUs NPOTUBOPEYNI MeXAY OTAE/IbHbIMU KacCaMu n
rpynnamMu, npaBo NMpu3BaHO Tenepb «KOPPEKTMPOBATb N 0606LLaTb» MHOMOINKYIO U
pPa3HOMaCTHYO BOJIO BCero obLiecTBa, CTaHOBACh PErysiIaTOPOM 06LEeCTBEHHbIX
OTHOLWEHNA. Bons nucxogsauias oT «obLiecTBa», XapakTepmusyeTcs Kak rocyjapCTBEHHas,
T.e. obsi3aTeNbHON ANs Bcero obLiecTBa, KOTopas 3aKpenasaeTcs B NpaBuiax
noBefleHns, NPaBOBbIX UIN (IOPUANYECKMX) HOPMAX.

CyLWHOCTb 1 cofep>xaHue npasa, rno aBsTopy, 06ycnaBinBalTCA Y>Ke He TOJIbKO
3KOHOMUYECKNM CTpoeM obuiecTBa, HO TakXXe U NMPaBOCO3HAHNEM, KYJIbTYPOWN,
NOJINTUKON, MOpPanbio.

HopMaTuBHbLIN XxapaKTep NpaBa NpPosiIBASAETCS B TOM, YTO rocyapCcTBEHHAs BOS
obLiecTBa BbICTYMAET Kak «CUCTeMa MPU3HaHHbIX N AeNCTBYIOLWNX IOPULANYECKMX HOPM B
NX MaTEPUANNCTUYECKOM MOHUMaHUN». HOpMATUBHbLIM CBOCTBOM aBTOP COOTHOCUT
CYLWHOCTb, coaep>xaHue n ¢popmy npasa. CyLHOCTb NpaBa npeacTasaseT cobol
rocyaapCcTBeHHY0 Boslo 0bLlecTBa, a coaep>aHne obycnoBlIEHHYO BOJIIO, BbIPAXXKEHHYIO



HOPMAaTMBHO B NpaBuiax NoBefeHns - HopMmax rnpasa. PopmMon rNpasa BbICTYMNAET €ro
BHellHee Bblpa)KeHne, KoTopoe npmnobpeTaeT BUA HOPMAaTUBHOIO NMPaBOBOro akTa. Tem
CaMblM HaxXO4UT CBOE COOTHOLLEeHue codep)xaHme ¢ popMon, cogep XxaHne Kak HopMbl
rnpasa, popMa Kak NCTOYHUK (3aKOH).

BnacTHo-perynaTMBHbLIA XapakTep npaBa. YKasaHHbIA NpU3HaK onpepenseTt cneunguky
rnpaBa B KaK roCcyapCTBEHHOro peryaatopa obLecTBEHHbIX OTHOLLEHWUA.
FoCynapCTBEHHbIN PErynaTop Kak Npu3Hak XapakTepusyeTcs, Hepa3pbIiBHOMN CBA3bIO C
rocynapcTBa C MPaBOM, TaK KakK peryampoBaHme obLeCTBEHHbIX OTHOLWEHUN, KOHTPOJIb
3a cobnogeHmemM npaBoBbIX HOPM HAaXOAUTCA B MPSMON 3aBUCMMOCTW OT rocygapcTea. B
OT/NIM4YMe OT APYruX PeryasaTopos NoBeAeHMS TO/IbKO NpaBo eanHO N OAHOTUMHO C
rocyn0apCTBOM, KakK 3(pEKTUBHbIN MHCTPYMEHT BOMJIOWEHNSA B XXU3Hb NOJIUTUKN
rocygapcTsa. [MpaBo co3paeT AJa ero y4aCcTHUKOB onpeaesieHHble iopngnyeckme
nocnencTBus, KOTOpble BbipaXKatoTCA B TOM, 4TO HOPMbl HOCAT NPeAoCTaBUTENbHO -
ob6sA3bIBalOWNI XapaKTep, yCTaHaBAMBaOLLIME BO3MOXKHOE N AO/IKHOE NnoBefeHune,
cybbekTmBHbIE NpaBa 1 0683aHHOCTN. PerynaTuBHoe BO3OeNCTBME NMpaBa pacCYNTaHo
onpeneneHHbIn B obLeCTBEHHbIX OTHOLLEHWA, MO3TOMY «tlopuanyeckas Hopma
npencraBnseT cobon naeanbHOE Bblpa)KeHUe onpeneneHHOro NpaBoOOTHOLLEHUS>.
«OcobeHHOCTL 0bLLero xapakTepa pPUANYECKMX HOPM 1 NpaBa B LeSIOM B COYETaHUN C
nx obweobsa3aTeNIbHOCTLIO NO3BOAAIOT UM ObITb PaBHON MEPON, MPUMEHSAEMON K
pPa3/INYHbIM NOAAM, OAMHAKOBbLIM MacwTaboM, MOAEsbI0 X BOSMOXXHOIO U LOJIXKHOIO
nosBeneHns, B NpaBOBOM pPeryampoBaHUM KOTOPbIX 3aUHTepecoBaHbl rOCyA4apcTBO U
obuwecTBo». [OCYy[apCTBO BbLICTYMNAET B Ka4eCTBe eAMHCTBEHHOIr0 3aKOHHOI 0
npeacTtaBuTens, KOTopoe onpeaenseT npaBoMepHoe noBeneHue.

HopmaTrBHOE NpaBONOHMMaHMeE NPaBO C 3aKOHOM He oToXAeCcTBndeT, AndgepeHunpys
«MpaBO KakK CUCTeMy NpaBoBbIX HOPM U (POPMY ero Bblpa)keHus,Befyllee MecTo KoTopoe
NMPUHaANIEXXUT 3aKOHY» , HO MOHMMaeT UX HaXxo4AWNXCA B TECHOM eNHCTBE, KOTOopoe
pellaeT coBMeCcTHble 3aga4yn. NonobHeiM obpa3om pelaeTcss BOMPOC O eCTeCTBEHHOM
npase C NO3UTUBHbLIM. [1puU3HaBas, 4TO eCTeCTBEHHOe npeacTaBnseT cobon
HPABCTBEHHbIN N MOPaJibHbIA CTEPXKEHb, Yepe3 KOTOPbIN BbICTYMaeT cTabuibHoe
No3nTUBHOE NpaBo. [103TOMY Kak OTMe4YaeT aBTOp «Ha Hawl B3rnsg, npusHaHue mx
BCEOOLLHOCTY N OPraHNYeCKOMB3auMOCBA3N MOXKET N OO/KHO CTaTb HALEXHbIM
Kputepmem oTrpaHU4YeHna4eMoKpaTNYeCKoro npasonoHMMaHus ot
HeleMOKpPaTN4eCKoro».

MoMMMO NepevncieHHbIX MPU3HAKOB yYeHble NpaBoBedbl, NpUAepXUBaoLMecs
HOPMAaTUBHO NPABOMOHUMaHWSA BbIAENAIOT B MpaBe ellé 1 Takune NMpu3Hakn Kak:
dopmManbHas onpeneneHHoCcTb, 061e0643aTesIbHOCTb, CUCTEMHOCTbL U NEePAPXUYHOCTb



CTpOoeHNA N Hepa3pbiIBHad CBA3b C TrOCYyAapCTBOM.

dopMasibHas onpenesieHHOCTb «NpeanosiaraeT ACHOCTb, HEABYCMbIC/IEHHOCTb, YETKOCTb
N 0eTann3npoBaHHOCTb MPaBOBOM HOPMbI». [lna npuobpeTeHus cTaTyca
obuierocynapcTBeHHOW BOIN, NMPaBoBasi HOpMa A0J1XKHA OblTb Bblpa’keHa B OPUANYECKNX
aKTaX, YCTaHOB/IEHHOI0 FoCylapCTBEHHOW BNACTbto. Mpn 3TOM KaXkAabii
rocyAapCTBEHHbIN OpraH B NpaBe NMPUHMMATb JIMLLb COOTBETCTBYOLWME Mo dOpPMe aKThbl
(®enepanbHble 3aKOHbI, [TOCTaHOBEHUS).

ObLweobs3aTeNnsHOCTL NpaBa NpeanonaraeT cobnogeHmne NpaBoBbIX NpeanMcaHnuin n
HOPM, onpefeneHHbIM He KOHKPEeTHbIM JInuaM Uian coumaibHbiM rpynnam, a BCeM
rpa>xgaHam [12].

CUCTEMHOCTb N MEePAPXNYHOCTb CTPOEHNSA XapaKTepu3yeT NnpaBo, Kak Lenyro
HENPOTMBOPEYMBYIO, COMTaCOBAHHYIO N B3aUMOCBSI3aHHYIO CUCTEMY HOPM,
PaCMNOJI0XKEHHbIX CTPOro B MOYMHEHHOM ApYyr ApYyre Nopsake no lopuanyeckon cumne.

Hepa3pbliBHas CBSA3b C FOCYNAapPCTBOM C OO4HOW CTOPOHbI, UMEHHO OT rocyaapcTBa
NCXOOST HOPMbI MPaBa, U TOJILKO roCcy4apcTBO B MOJIHON Mepe MoXXeT obecnevynTb
cobnogeHne 1 UCNoJIHeHME NpeanncaHnini Npaea, a ¢ APYroMCTOPOHbI, UMEHHO MPaBo
onpenensieT CTPYKTYpPy MexaHn3Ma rocyaapcTBa UrpaHuLbl ero AesTeIbHOCTH.

HopMmaTnBHOE NMpaBoONoOHMMaHME pa3ainvyaeT NMPaBo B 0O bEKTUBHOM N CYObEKTUBHbIX
cMbicnax. NMon 06beKTMBHBLIM NPaBOM NOHMMaETCA cncteMa obueobasaTenbHbIX,
dhopManbHO-onpeneneHHbIX LPNONYECKNX HOPM, YCTaHaB/IMBaEMbIX N obecnevyeHHbIX
rocynapCTBOM, KOTOpPble HanpasJ/ieHbl Ha peryanpoBaHne obuwecTBeHHbIX OTHOLWEHUN.
ObbeKkTMBHOE NMpaBo 3TO CaMO 3aKOHOAATENbCTBO, opuandeckme obblvau, ropnanyeckmne
npeueaeHTbl U HOPMaTUBHbIE A0roBOpPbl. [NTOHUMaeTcA B 06 bEKTMBHOM CMbIC/IE UCXOASA U3
TOro, 4YTO, ABNASACL FOCYAapCTBEHHOM BOMen obLecTBa, OHO HE 3aBUCUT OT BOJIN
KOHKpeTHoro cybbvekTa. CybbekTMBHOE NMpaBoO Mepa lopuan4yeckm BO3MOXKHOIo
nosBeneHuns, Nnpn3BaHHasa yaooBneTBopAaTb COBCTBEHHbIE MHTepecChl Mmua. CyObeKTUBHbLIM
MpaBOM BbICTYMAT KOHKPETHbIe npasa 1 cBoboabl TIMYHOCTN, KOTOPble 06 BEKTUBHLI B
TOM CMbICJIE, 4TO CBsi3aHbl C CyObEKTOM, NpUHaANeXxaT eMy N 3aBUCAT OT ero BOJIN 1
CO3HaHMA. Mpun 3ToM 06 bEKTUBHOE N CYOBLEKTMBHOE NPaBO HAaXOA4ATCA B TECHOW
B3anMocCBs3n. O6bEKTUBHOE NPaBO «KakK cucTemMa abCTPaKTHbIX U TUMUYHbLIX HOPM He
MOXXeT BbITb peann3oBaHo 6e3 cybbeKTUBHOMO NpaBa, KOTOpoe AeTasln3npyeT u
KOHKPETU3NPYET ero NPpUMEHUTENIbHO K KOHKPETHOMY CybbekTy, a CybbekTnBHOE npaBo
BO3HMKaeT Ha OCHOBE 0OBbEKTUBHOI0».



rNABA 3. COOTHOLUEHUVE TOCYOAPCTBA U NPABA

Kak BUAHO U3 NPUBEAEHHbIX AOKTPUH U KOHLUEMNUMIA Ha rocyJapCTBO U NPaBoO BONPOC O
MOHATUM N CYLLLHOCTU B IOPUANYECKON NUTepaType pellaeTcss HeoJHO3HayHo. MNo3Tomy,
nccnenys Koppensiuuio Mexxay rocynapCcTBoM U npaBoM, HE06X0AMMO U3Ha4YaslbHO
onpenesnnTbCs C OHTONOMMYECKNM XapaKTEPOM 3TUX ABNEHUNA.

B coBpeMeHHOW 1opnanvecKon nutepaType Ha 3TOT npeaMeT UCMNosib3yeTcsa Noaxon,
COrjlacHO KOTOPOMY rocyapCTBO KakK UHCTUTYT OpPraHM30BaHHOW NOJINTUYECKON BNaCTU
Heobxoanmbln ona obecnevyeHmna LEeNOCTHOCTM obLWecTBa, ero 3alnTbl U pauMoHaIbHOro
ynpasJieHus, npencrasnsaowmn obuwme nHTepecsl BCEro HaceseHnsa peaansyeTcs yepes
annapaT BJIACTHbIX OPraHoB, «KOTopble B HanbosbLlen Mepe UCnbITbIBAOT BO3AEeNCTBUE
KaK KJ1aCCOBOM CTPYKTYpbl obuwecTBa, rocnoACTBYOLWMUX KIACCOBbIX N HAaLWOHAsIbHbIX
OTHOLUEHUWN, TakK N «COBCTBEHHbIX 3aKOHOB» - 3aKOHOMEPHOCTEeN caMon NOJINTUYECKOMN
BnacTu». NMonutnyeckasa BnacTb, 4ENCTBYA MOHOMOJIbHO OTHOCUTESIbHO NPUMEHEHNSA
Hacuaus, B CBA3N, C 4YeM UMeeT TeHAEHLUMN K HEKOHTPOJIMPYEMOMY CaMOBO3PacTaHUIO B
€ero NPMMeHeHNN N OTBEPXXEHNE TOro, YTO MOXKeT UMEeTb BJIACTHO-yNpaB/ieHYeckoe
3HaveHwue. NonnTmyeckas BnacTb AENCTBYET B TaKUX C/ly4asaX B Y3KOKJ1ACCOBbIX
WHTepecax, yCTaHaBNMBasA aHTUAEMOKPATUYECKUA PEXUM AN MOAABNEHNA N YyTHETEHNSA
HaceneHus. Kak otMmedaeT C. C. AnekceeB «B COOTBETCTBUN C 0OLEeNn NnHMeENn
counanbHOro nporpecca, HarpasJIEeHHON Ha yTBep)XAeHne cBoboabl U r'yMaHU3Ma B
obLwecTBe, UMEHHO rocy4apCcTBO Ha onpefesieHHbIX 3Tanax pa3suTus obuiecTsa
CTaHOBUTCA HOoCUTEeNeM 1 obnTenbo geMmokpaTun» . Takon Nporpecc BO MHOMoM
B3aMMOCBs3aH 1 B obnacTum npasa.

Mpu paccMoTpeHUn npasa C AaHHbIX MO3ULUN OTTOPraeTcsa npeacras/ieHne 0 HEM Kak 0
«...KOHLUEHTPUPOBAHHOM BbIPa>XeHUN MOJINTUKN UK, ecnm bbiTb 6osiee TOYHbIM, Kak 0
NOSIMTUYECKOM siBJieHUn BoobuLle» N NOHUMasa ero Kak CyBepeHHoe counalibHoe sBJieHune.
FocynapCTBEHHbI MOMEHT MO OTHOLWEHUIO K MO3UTUBHOMY MpaBy CBOOUTCSH B
YCTAHOBJIEHUUN N 3aKPENIeHUN HOPM, MPUHLUMOB, NOJIOXKEHUA B OPUANYECKOE KayecTBo,
B BO3BeAEeHUN NX B UHCTUTYLMOHHOEe obpa3oBaHume, npnagasas UM HOpMaTUBHOE U
obweobazaTenbHoe 3HaYeHMe. [0Cy[apCTBO BbICTYNAET «ABMXKYLLEN CUION» B Pa3BUTUMK
N CO3JaHMM NpaBa, HO «...pa3yMeeTCs, NepBONPUYNHbI NpaBa NexaT He B rocyJapcTBe
KaK TakoBOM, a B counanbHom HeobxoanmocTun, obLiecTBEeHHbIX NOTpebHOCTAX, HO nocne
TOro Kak 3TN NnoTpebHOCTN 0CO3HATCA rocyjapCTBOM, OHO NepeBOAUT UXHA A3bIK
3aKOHOB, IOPUANYECKNX HOPM, T.€. CO34aeT, y4YpexxaaeT npaBo».



B aTOoM CBA3M CYyWHOCTb CJIOXKUBLUUXCA MEXAY rocyaapCTBOM M NPaBOMYBSA3bIBAa€TCA C
rocrnoACTBYOLWMM B CTPaHE NOJIMTUYECKNM pexxnMoM. [locpenCcTBOM MOJINTUYECKOro
peXxruMa oTparKaeTCsa KJYEeBOM MOMEHT B BbITUM N PYHKLMOHMPOBAHUN FOCY4apCTBa,
rNaBeHCTBYIOLLEE MNOJIOXKEHNE KAaK MHCTUTYTa NOJINTUYECKOWN BNACTU, BblpakeHune
obLierpa>kAaHCKNX NN Y3KOK1aCCOBbIX MHTEPECoB, CMCTEMY (PYHKLNOHUPOBAHMNS
HanpaBJIEHNI rocyfapCcTBEHHOrO annapaTa. Ha popMupoBaHmMm npaBa NOJINTUYECKUNI
peXxmnm BAngeT, BCeACTBUE TOro, 4To NocaeaHUn, KOHUEHTPUPOBAHHbLIA B O4HOM
rocynapcTBe, OKa3biBaeT BO3AENCTBME Ha BCe 0O ecTBO, onpenenssa NoAMTUYeCcKun n
obuwiecTBeHHbIN 061MK. «C/IOBOM, OT TOro, - Kak oTMeyvaeT C.C. Anekcees, Kakon
MOJINTUYECKUA PEXUM, aBTOPUTAPHbLIN U AEMOKPATUYECKUW, XapaKTepeH ans
rocynapcTsa, BO MHOMOM 3aBUCUT U BCe apyrune ero 4epTbl, U 0COOEHHOCTU. ITOT e
K/IO4YEBOW MOMEHT MMeeT onpeaensgpuiee 3Ha4yeHne n gnsg npasa» . [Mpun aToM ¢
0EMOKPATUYECKUM MOJINTUYECKNM PEXXMMOM CBSA3bIBAETCSHA: C OrpaHU4YeHneMm
MOJINTUYECKOW BNACTU, CYyLLECTBOBAHNSA CUJIbHbBIX CaMOperysinpyoLmnx MexaHn3mMos, B
3KOHOMUYECKON chepe - HaaeXHOM NePCOHNPUNLMPOBAHHONM YaCTHOM COBCTBEHHOCTH,
OOMNHNPOBaHNE TOBAPHO-PbIHOYHbIX OTHOLEHWUI, TO €CTb «BCEro TOro, YTo XapakTepHo
Ans 3heKTUBHOro 340pPOBOro rpa)KaAaHCcKoro obuiecTea» .

Mpn neMoKpaTNYeCKOM MOJINTUYECKOM peXxxrMe BUOOU3MEHSETCHA pPoJib NpaBa no
OTHOLUEHUMIO K rOCyAapCTBEHHOW BNACTU, MOCKOJIbKY YCTaHaB/MBaET 014 AeATeNIbHOCTH
rocyapCTBEHHbIX OPraHOB NocsefoBaTE/IbHO pa3peLlunTesibHbIN NOPALOK,
pernaMmeHTuUpyeT ocyLlecTB/eHne BAacTu Yepes oTpaboTaHHbIe npoLueccyasibHbie U
MHble npouenypHblie popmMbl. «M rocygapcTBeHHas BAACTb MO OTHOLUEHUIO K NpaBy
OKa3blBaeTCH He TOJIbKO HEMocpeaCcTBEHHO hopMuMpyownm n obecnevymsatowmm
hakToOpOM, HO haKTOPOM, Bbi3biBalOLMM HEOHXOANMOCTb CyLLLIECTBOBAHUA MMEHHO
cneyngunyeckon, ynopsgodmearowen opmbl CoOLManbHOro peryamposaHus». MNpaso c
TaKoro pakypca npencrtaBiseTcs B BUAe rflaBHOro MHCTPyMEHTa, KoTopoe cnocobHo
oby3faTb NONUTUYECKYIO BACTb, €€ NPOM3BOJI MyTEM OFpaHUYeHNs roCyfapCTBEHHbIX
OpraHoB, CTPOroro Ux yrnopsagovymBaHus Npu nomMoLLn paspelnTeslbHOro nopsaaka,
3aKpenasaoLwero BaacTHbIe NMOJIHOMOYMSA B MCHEPMbIBAKOLWEM rnepevyHe B OTHOLLUEHUN
rpa>kgaH.

BbicWwen CTyneHbio Koppensauum rocygapcTea M npasa C NO3NUMIA Takoro nogxona
ABNIAETCA NPaBOBOE rocynapcTsBo. «[1paBoBoe, - ykasbiBaeT M.U. BanTunH, NpuHATO
BOCMNPUHMMATb roCcyoapCcTBO, BJIACTb KOTOPOro OCHOBaHa Ha npase, UM OrpaHn4nBaeTCH
N Yyepes Hero peanunsyeTcs» . «[lopa3nTenbHa CaMa JIorMKa B3aMMo4eNCTBYOLWMNX 340eCb
ABNIEHUN: rOCY4apCTBO, UrpatoLLee KJ4YeBY poJsib B GOPMUPOBaHMKM NpaBa Kak
ABJIEHNSA UMBUNN3ALUN N KYJIbTYPbl, KaK BbICOKO3I((EKTUBHOIO COLIMAIbHOI 0O



perynsaTopa, Ha U3BECTHOM 3Tane CounanbHOro nporpecca camo rnonagaeTt «nog NaTy»
npaBa, CTAHOBUTCSA NPaBOBbIM ABMIEHMEM». [TO3TOMY KaK OTMe4yaeTCsd COBPEMEHHOW B
IOPUANYECKON NUTepaType NOCBSLWEHHON Npobneme Koppensaunm rocygapcTea 1 npasa
«...B HacTosLlee BpeMs K npobaeme COOTHOLIEHNSA rocygapcTBa U NpaBa Heobxoanmo
noaonTun c Nno3nunm ob6obuieHmna 3aKOHOMepPHOCTEN 0OLWECTBEHHOI0 Pa3BUTUA U
MPaKTUKN CTPOUTENIbCTBA NPaBOBOIro rocygapcTBa, Takon Nnoaxoa No3BoauT
pa3paboTaTb peKkoMeHaaunm, CBsi3aHHbIE C COBEPLUEHCTBOBAHUEM CUCTEMbINPABOBOIr0
peryanpoBaHns U rocy4apCTBEHHOr0 yrpaBieHNs».

BTopon noaxon K nccnegyemonm npobneme COOTHOLIEHUSA rocyaapcTBa 1 Npasa UcxoanT
N3 KaTeropumn NCTopnyeckoro Mmatepuannmsma, basnca n HaaCTPOMKN, XapakTepusyrwuine
CTPYKTYpY 0Ol EeCTBEHHO -3KOHOMUYECKOoN hopMaLmm N KadecTBeHHoe cBoeobpasune
COCTaBMAWMNX €€ 0B EeCTBEHHbLIX OTHOLWEHWW, NpoLecca NX AnanekTn4Yeckoro
B3aMMOOEeNCTBUS.

Mo onpepneneHnto K.Mapkca, «COBOKYMHOCTb ... MPOU3BOACTBEHHbIX OTHOLLUEHUN
COCTaB/ISAE€T SKOHOMUYECKYIO CTPYKTYpYy obuiecTBa, peasbHbin 6a3nc, Ha KOTOPOM
BO3BbILLIAETCA opnamnyeckas n NnoamTrnyeckas HaaCcTpomka n KOTOPoOMy COOTBETCTBYIOT
onpepneneHHble opmbl 06LLECTBEHHOIO CO3HaHUS» . B.U.JleHnH nogyepkuBan, 4To
OCHOBHas naes MaTepuaMCTUY4eCKOro NOHNMaHNA NCTOPUN «COCTOSAIAa B TOM, 4YTO
obuiecTBeHHbIE OTHOLWEHNS ANATCA Ha MaTepuasibHble N naeonormnyeckune. NMocnegHne
npencrtasnsaoT cobon Nub HAACTPONKY Had NEpPBbIMU, CKNaAbIBAOWUMMUCA MOMUMO
BOJIM N CO3HAHNSA YesioBeKa, Kak pe3ynbTaT hopMa LeATesIbHOCTU YesloBeKa,
HarnpaB/I€EHHON Ha NMoAAep>XXaHne ero CyLecTBOBaHNSA».

OcHoBom obuiecTBa Kak CUCTEMBbI BbICTYNaeT S3KOHOMUYECKNN B6a3nc, KoTopbin
coefuHSeT BCe ero 4acTu, obycnaBamBaloWmMn nx pasBnutme, cogep>xaHme un
hyHKLMOHMpPOBaHMe. FoCynapCTBO M NPaBO BbICTYMNAT B Ka4eCTBE OCHOBHbIX
yNpaBAAOWMX U perynpyoLmnx MexaHn3mMos B obLLecTBe, HaX04ACb MO OTHOLIEHUIO K
3KOHOMUYeckoMy basuncy B Hanbonee npsamMmon n 6ankanwen 3aBUCUMOCTN,
pacrnosiarasacb HermocpeaCcTBeHHO Hag HUM. «OCTaBasACb /IEMEHTaMM HaACTPOMKK, OHW,
TEM He MeHee, KakK yrnpaBasoLwme, peryampyroLwme hakTopbIaBafoTCa 6anmxanwmnmm
«MOMOLHUKaMn» ba3nca» .

f0CyaapCTBO N NPaBO BbICTYMAIOT, BCE XK, KaK pa3Hble YacTn HAaACTPOMNKM Hag
3KoHOMMYeckmnM 6a3ncom. FocyaapcTBO Kak opraHm3auns NoaMTUYECKON BNacTw,
COCTOSLWasA U3 OpPraHoB, KOTOPbIE B CBOEM €ANHCTBE COCTABAAT MEXaHN3M
rocygapcTtsa, obnagaeT BnacTHOWM cuion ans obuwecTBeHHOro ynpaBiaeHus, a npu
HeobXxoaAMMOCTU 1 ANSA NPUHY>XXOeHUs. [TpaBo B OT/IMYME OT rocygapCTBa UMEeT NHoe



CTpOeHue N cogep)xaHue, BbICTynas B posiv obuweobsasaTesibHbIX HOPM, OHO HOCUT
dopmanbHO -onpeneneHHbIn xapaktep. «MpaBo, Takum obpa3om, N0 CBOEMY CTPOEHUIO
BMNJIOTHYO NPUMbIKAET K 00LWeCTBEHHOMY CO3HaHuo» . ObwecTBeHHOe CO3HaHMe
oTpa)kaeT AYXOBHYI CTOPOHY MCTOPUYECKOro NpoLecca, BbICTynas Kak LesiocTHoe
OyXoBHOe siBfeHne, obnagatouiee BHyTPEHHEN CTPYKTYPOW, BKOHAOLWEN pa3finyHble
YPOBHU (TeopeTu4eckme n obblfeHHOe Co3HaHue, naeosiorna n obuecTeeHHas
NcmMxosiorns) n gopmbl CO3HaHNA (NONNTUYECKOE N NpaBoBOe CO3HaHWe, Mopalb,
pennrus, NCKyYccTBo, hnsiocopns, Hayka).

FocynapcTBO U NPaBo, TakuM 06pa3om, MMET NPUCyLLIEE TONbKO KaXKA0MYy U3 HUX
6bITne, cneundunyeckmne GyHKLMN, PasnnyaoTCs COLNANIbHON PObio B XKU3HW obliecTBa
€CJIN rocylapCcTBO K 061eCTBEHHOMY YNpPaBJIEHUIO, TO MPaBo K 06LeCTBEHHOMY
peryampoBaHuIo.

Haxonsicb B HaACTPOWMKe, rocyaapCTBO M NMPaBo UMET rinybokoe equUHCTBO, KOTOpPoOE
Bblpa)KaeTCs B MX COBMECTHOM BO3HUKHOBEHWUN U CYyLLECTBOBAHMN, TUMNOJIOrNEN
06yCcnoBNeHHON 3KOHOMUYECKUM 6a3ncoM 1 0AHOTUMHBLIMKU cnocobaMmn BO3AENCTBUSA Ha
COLMANbHYIO0 XN3Hb. BbICTynas Takum o6pa3oM, «...NMyCcTb HE OJHOYPOBHEBbLIMU, HO BCE
»X€ UHCTUTYLMOHHBLIMU, CTPYKTYPUPOBAHHbLIMU COLMANIbHO-NOJINTUYECKUMU
obpa3oBaHUAMN» .

B3anmogencTeme npaBa 1 rocygapcTBa B HaACTpouke MHororpaHHo. C o4HOW CTOPOHHI,
rocynapCTBO MMeEeT KOHCTUTYTUBHOE, pellalLwee 3Ha4YeHme ang belTna npaea Kak
0co60ro MHCTUTYLMOHHOro obpa3oBaHus, 415 CyLEeCTBOBAHMNSA €ro CBONCTB U
perynsaTuBHbIX KavyecTB. «.B obuweobazaTensHON HOPMATUBHOCTU U BCEOOLWHOCTK npasa,
B ero oopMasibHOM OnpeneneHHoCTn, B ero obecne4yeHHOCTH, B €ro cnocobHoCTN AaThb
«FapaHTUPOBAHHbLIN pe3ysabTaT» U APYrOon 3pUMO NN HE3PUMO NPUCYTCTBYET
rocyfapCTBEHHAs B/aCTb, KOTOpas Kak bBbl MpocaymBaeTCs B CaMyto NJAOTh NMpaBa» . Tem
bonee npouecc hopMupoBaHmMe rnpasa, NPOSBAEHHbIN B BUAE NpaBoOTBOpPYeCTBa
HanpsMyto CBA3aH C AeATesIbHOCTbIO NOCYyAapCTBEHHbLIX opraHoB. C Apyron CTOPOHHI,
MpaBO He pacCMaTPUBAETCS TOJIbKO JINLb KakK UHCTPYMEHT, opyane rocyngapcrsea. Kak
yka3biBaeT JI.C. fiBUY «.HET YBEPEHHOCTN B TOM, 4TO NPaBO MOXXHO UMHTEPNPETUPOBaTL B
KayecTBe O4HOro U3 NPpU3HaKOB rocygapcTBa, HO eCTb AOCTAaTOYHbIE OCHOBAHMUA
yTBEepXXAaTb, 4TO Nt0O6ON N3 NPM3HAKOB rocygapcTBa npegnosiaraeT CywecTBOBaHME
npaBa» . [ocygapCTBEHHAs BAACTb, OCYLLECTBASET MOHOMOJIbHOE MOJINTUYECKOe
rocnoncTBO, 3aKpensisfsa ero B 3aKkoHogaTeIbHON (popMe, TO eCTb NMPONCXoaNT
npeBpaLleHne NpuUTA3aHNs B NPaBo, KOTOPOE ONMMPAEeTCs Ha roCyAapCTBEHHYIO MOLLb.
NMpaBo Ha COBCTBEHHOCTb AOMNOJHAETCA APYrMMMN, B TOM YUC/Ie Ha BAaCTb U Ha
yCTaHOBJIEHME COOTBETCTBYIOLLErO NpaBonopsagKa, KOTOPbIA BbICTyNnaeT (QOpMon



ynpo4eHnsa rocnoacTeytowero cnocoba nponssoacTBa. [03TOMy LLEeSIOCTHOCTb
NCTOYHMKA roCcygapCTBEHHOW BACTU N 3aKOHOAATE/IbCTBA «.HAaX0OUT Bbipa>keHne B
pYHKLMOHaIbHOMB3aUMOLENCTBUN NpaBa U rocygapctea» . 1o nosoay
camocTosATenbHOCTU NpaBa AnekceeB C.C. oTMeYaeT, 4TO «...rMaBHOe 3aKJ/l04aeTCsa B
TOM, 4YTO «MNPUCYTCTBME» rOCYyAapCTBEHHON BAACTN B CaMON TKaHW NpaBa He nuwaeT
cBoeobpasnd, caMoObITHOCTM NPaBOBYO AENCTBUTENbHOCTL» . CaMODbITHOCTL Npasa
MPOSIBNSIETCA B TOM, YTO MPaBO «TakKXXe MOXKET paCcCMaTPUBATbLCA HE TOJIbKO KaK
COBOKYMHOCTb HOPNANYECKNX HOPM (MHCTUTYLMOHAIbHbIA aCNeKT), HO N B Ka4ecTBe
IOPUANYECKOr0 Bbipa>keHNs NPOnU3BOACTBEHHbIX OTHOLIEHWN, LOPNONYECKON hopMbl
OTHOLLEHNN nNpon3BoacTBa n obmeHa» C no3numn 6a3nca n HAACTPONKKU, MOJINTUKO -
BJIACTHbIE OTHOLLUEHUSA N FOCYAAPTCBEHHO -yNpaB/ieHYeCKe HaxoaaTCa Hag
obuwecTBEHHO -NMPON3BOACTBEHHbLIMM, OTHOLWEHNSAX COBCTBEHHOCTU. «OTHOLWEHUS
COBCTBEHHOCTM B peasibHOW XMn3HU, yKa3biBaeT J1.C. ABundy, ewe wunpe -
MPOnN3BOACTBEHHbIE OTHOLLIEHUS NMPUTArnBaloT K cebe lopnanyeckmne nMyulecTBeHHbIe
CBSA3M CUJIbHEE rOCYy4apCTBEHHO - yNpaB/IEHYECKNX OTHOLLUEHNI U HE C MEHbLLEN
WHTEHCMBHOCTLIO, YeM NOJINTUKO - BJIACTHbIE OTHOLLEHMS, .NO3TOMY 3TO O3HAYaeT MHYIO
CBSA3b Me)XAy NPaBOM 1 roCcyapCcTBOM, YEM OHa NMpencTaB/ieHa Ha MOBEPXHOCTU XKU3HWU,
roe rocygapCTBeHHas BNaCTb YCTaHAB/MBAET 3aKOHbI, CO3[aBas WIJIO3MIO MPUopuUTeETa
rocynapcTBa Had NpaBoM». Pa3BnTMeE NOJNTUKO -BJIACTHbIX OTHOLWIEHUNN N NX
IOPUANYECKN OPOPMIIEHHOE BbipaXkKeHMe NPouCXoanT Ha POHE 3aKoHOoA4ATEeIbHO
3aKpernJieHHbIX OTHOLIEHNI COBCTBEHHOCTW.

B3anmMoobyCcnoBieHHOCTb rocyAapCTBa W NpaBa NposiBNsaeTcs B He06XoANMOCTH
NMpPaBOBOW persamMeHTaunmn aesaTesnbHOCTM rocygapCcTBEHHOro annapaTta. OnpeneneHne
KOMMEeTeHUN roCcyJapCTBEHHbIX OPraHoOB rnomoraeT 6osiee YeTKOW N ClaXKeHHOW
neaTeNnbHOCTUN BCEro MexaHn3Mma rocygapcTtea. Kpome Toro, npaBoBas persiamMmeHTaums
NeaTeNlbHOCTU rocyapCTBEHHOIro0 annapaTta Co34aeT OCHOBY ANS OTHOLWIEHU MexXxay
[OJDKHOCTHBLIMU INLLAMN U TpaXkaaHaMu.

Takum obpa3oM, rocy1apCTBO U NPaBO Kak HaACTPOeYHbIe ABJIeHNSs, 00yCNOB/IEHHbIE
3KOHOMMYECKUM 6a31coM - crocobom NpPon3BoACTBA, HAXOASATCA B KOOPANHALIMOHHOM
B3alM0O3aBUCUMOCTU Mex Oy coboir. [03ToOMy C NO3ULNIA UCTOPUYECKOrO MaTepuanmsma
HEe COOTBETCTBYIOT UAeun npumaTa rocygapcTBa Hag NpaBoOM UK npasBa Hag
rocyoapcTBOM.

Jlornyecku 3aBepLuast BOMpoC 0 Koppensumn rocyaapctea 1 npasa, Heobxoammo
3aTPOHYTb BOMPOC O XapaKTepe CBA3M MexXay HMMU. 1o 3ToOMy BONPOCY B COBETCKOWN 1
COBPEMEHHOW IPUANYECKON NNTEpPaType CNOXKNIOCh HECKOJIbKO TOYEK 3PEHUS Ha 3TOT
cyeT.



SAKNIOYEHUE

N3 npoeeneHHoOro nccneangoBaHnMda MOXXHO CaeslaThb csiegyroume BbiBOAbI:

1. Mpw onpeaeneHnn CywHOCTU, Kak rocyapCcTBa, Tak U NMpaBa B intepaType
NCMO/b3YITCS KAaCCOBbIM 1 obLlecounanbHble NOAX0Abl, onpeaenstolmne
OHTONIOrNYECKNI XapakTep 3TuUX ABneHnin. CyLHOCTb FoCyiapCcTBa C KJ1ACCOBbIX
no3nLUMin onpefenseT ero Kak NoJMTUYecKyo BlacTb 0CO60N CUbI C MOMOLLbIO, KOTOPOW
roCnoACTBYIOLLNIA KNacC HaBA3bIBaeT CBOK BOJIO MOAYMHEHHbLIM KiaccaM. Mpu 3Towm,
paan obLnX KNacCoBbIX MHTEPECOB roCyAapCTBO Kak M1aBHOE opyAne NoJIMTUYECKON
BJIACTU MHOIrAa MOXKET NOCTYMNaTbCs OTAE/IbHbIMU NHTEPEecamMmm rocnoACcTBYOLLEro
KJjlacca Wan ero YyieHoB. BbicTynasa Kak ouUMnanbHbIA NpeacTaBuTenb Bcero obuiecTsa,
OHO UCMONHSET N obwme aena, BbiTEKatoLWMe U3 YCI0BUIA CYLLECTBOBAaHUS BCAKOMO
obuiecTBa. C KN1acCoOBbIX MNO3ULWIA, B MpaBe NoJlyyYaeT BblpakeHne BOJIsS TOJIbKO TOro
KJlacca, KOTOPbIA AepPXXUT B CBOUX PYyKaX roCyNapCTBEHHYI0 BAacTb. MpaBo - KN1aCCOBbIN
perynsatop obuecTBeHHbIX OTHOLEHWN, CYLLHOCTb KOTOPOro NPOSIB/ISETCA B KJIACCOBOW
HanpaBAeHHOCTW NPABOBOro PeryJnpoBaHus. B nepByto ovyepellb UM 3aKpenasioTca
OTHOLUEHNA MeXx Ay KJlacCaMu Bo Bcex chepax obLiecTBeHHON Xn3HW. FocynapcTBO C
no3mumin obuiecoumnanbHOro NoAxoAa K CyLIHOCTM onpeaensieTcs TakXxe Kak
opraHm3aums rnoaNTUYECKON BNAacTU, HO BbICTyMNatoLlee B KAYeCTBE NHCTPYMeEHTa
CoLUMaNbHOro perynstTopa Mexay pasM4yHbIMU KJlaccaMn 1 06LeCcTBEHHbIMU FpyrnaMu.
FoCcynapCTBO BbICTYMAaeT U Kak opuLManbHbIA NpeacTaBuTenb Bcero obuecTsa, T.e.
3aBeays o6LWKVMKN AenaMu, OHO BbipaXkaeT U obLleHaLUnoHanbHble MHTepechl. B
COOTBETCTBUM C No3uumen obuecoumanbHOro NoAxXoaa OCHOBHbIM MCTOYHMKOM MpaBa
BbICTYyNaeT BOJIS BCero obuiecTBa, BbICTYMNalOLWEro B POJM rpa>kaaHCKoro obuiecTsa.
CornacoBaHMe BOMIM PA3/IMYHbIX KJTACCOB U FPYMM NPOMCX0AUT NyTeM AesATeNbHOCTH
rocyfapcTBa, KOTOPOE Bblipa)kaeT BOJIKO B BuAe 0bueobs3aTeNbHbIX NpaBu NOBEAEHUS.
B obLiecounanbHOM Noaxone, CyLWHOCTb NpaBa onpeaensaeTcs B PO KOMAPOMUCCHOIO
perynatopa o6LecTBEHHbIX OTHOLLUEHUI MeX Y Pa3/IMYHbIMU COLMaNIbHbIMK FpyrnamMn n
KJlaccamum.

2. B HacToSAWee BpeMs KOppensaunto rocyaapcTea 1 NpaBa MOXXHO pacCMaTpuBaTb C
ABYX NO3nyunin, onpegensioliee nx B3anMooTHolleHne. B nepBoM cjiydae C no3nyui
«MPaBOBOro rocygapcTea», rae Ka4YeBbiIM MOMEHTOM BbICTYNAET NOJIMTUYECKUIA PEXUM,
aBTOPUTAPHbIA NN LEMOKPATUYECKUI, KOTOPbIN ABNAETCA XapaKTepHbIM 41
rocynapcTBa, BO MHOMOM 3aBUCUT 1 BCE APYTUe ero YepTbl, U 0COOGEHHOCTU. STOT Xe
KIO4YEBOW MOMEHT MMeEeT onpegensiuiee 3Ha4eHne n gng npaea. Npu



NEMOKPaTUYECKOM MOJINTUYECKOM pPeXMME BUAON3MEHSAETCSA POJib NpPaBa MO OTHOLLUEHWIO
K roCyAapCTBEHHOW B/IACTW, MOCKOJIbKY YCTaHaB/IMBaET ANS AEeATEeSIbHOCTH
rocyfapCTBEHHbIX OPraHOB MocaefoBaTe/IbHO pa3peLllnTesibHbIA NOPALOK,
pernamMeHTUpyeT OCYyLecTB/eHne BNacTn 4yepes oTpaboTaHHbIE NMpoLLECCYyasibHbIE U
MHble npouenypHblie dopmbl. MNpaBo C TAaKOro pakypca NnpeacTaBnseTcsa B Buae riasHoro
WHCTPYMEHTa, KoTopoe crnocobHo oby3naTb MNOAUTUYECKYIO BIACTb, €€ NPON3BOJ NyTEM
OrpaHNYeHNs TOCYy0apCTBEHHbIX OPraHOB, CTPOroro Ux yrnopsao4mMBaHmnsa Npu noMoLLn
paspewnTensHOro Nopsagka, 3akpennstouwero BacTHble NOJIHOMOYUNS B
ncyepnbiBaoLWEM NepeYvyHe B OTHOWEHNN rpakaaH. Mo3numsa BTOpOoro COOTHOLLEHUS
NCXOOUT U3 KaTeropmn NCTOPMYECKoro Matepmanansma, basnca n HaaCTPONKM.
foCcynapCTBO KakK OpraHm3aums noanTU4eCcKkon BaacTn, COCToSAWas U3 OpraHoB, KOTopble
B CBOEM eMHCTBE COCTABAAIOT MexXaHMU3M rocygapcTea, obnagaeTt BnacTHOWM cuion ans
obuiecTBEHHOr 0 yrnpassieHUs, a Npm HeobxoanuMoCcTn 1 oNa NpuHyxaeHus. Npaeo B
OT/ZIM4Me OT rocygapcTBa MMeeT NHOe CTPOeHMe N coaep)xaHue, BbICTynas B poau
obuweobs3aTeNnbHbIX HOPM, OHO HOCUT POPMasIbHO -onpeaeneHHblin xapaktep. C ogHON
CTOPOHbI, FOCYAAapPCTBO MUMEEeT KOHCTUTYTUBHOE, pellatollee 3HavdyeHmne ansa 6biTna npasa
Kak 0coboro MHCTUTYUMOHHOro obpa3oBaHnS, 419 CYLLEeCTBOBaHUSA €ro CBONCTB U
perynsaTuBHbIX KadyecTB. C Apyron CTOPOHbI, MPaBO HE pacCMaTPUBAETCSA TOJIbKO UL b
KaK MHCTPYMEHT, opyaune rocynapctea. BzanmoobycnoBneHHOCTb FrocyaapcTBa 1 NpaBa
nposiBNsieTCcA B He0O6X0AMMOCTM NPaBOBOW perjaMeHTaunm eaTenbHOCTHU
rocygapcTBeHHOro annapata. C Nno3nunm nCToOprU4eckoro Mmatepuaanima He
COOTBETCTBYIOT naen npumaTta rocygapcrtBa Had NpaBoOM UaK NpaBa Hag rocygapCcTBOM.
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