Copnep>xaHue:

BBepneHue

Hawa noBcegHeBHas XXN3Hb pPeryampyeTcs rpa>kaaHCK1UM rnpaBoMm: NOKYMNKM B MarasmHe,
YCIYr NAapUKMaxepckon n T.4. - AENCTBUSA, UMeoLLne ropnandeckoe, rpa>KjaHCcKo-
npaBoBoe 3Ha4vYeHue. CnefnoBaTesibHO, NOPAJOK 3TUX OENCTBUN NMpefyCMOTPEH 3aKOHOM
N OXpaHAeTCsa NPUHYANTENbHOW CUOoN rocygapcTBa. CucteMa poCCUNCKOro npasa
COCTOMUT M3 ABYX YacTen:

1. nyéanyHoro npasa;
2. YaCTHOro npa.a.

K ny61M4YHOMY OTHOCSATCS: KOHCTUTYLIMOHHOE MpaBo, aAMUHUCTPAaTUBHOE, (PUHAHCOBOE,
YroJIOBHOE, T.K. PEryJIMPYOT OTHOLLIEHWS FroCcyAapcTBa (M ero opraHoB) C rpa)kaaHaMu, a
TakXKe MeXy rocygapCTBEHHbIMU OpraHaMin. 34ecChb rocy1apCTBO BbICTYMNMAET Kak
BJIaCTb, KOTOPOW MNOAYNHAOTCS FPakaaHe.

K chepe 4acTHOro npaBa OTHOCATCA: TPYAOBOE, CEMENHOE N rpakgaHCcKoe npaBo. B HMX
OEeNCTBYIOT OTAe/IbHblE NNLa, 3alluLlaloLMe CBOU IMYHbIE MHTepecCkl. FocyaapcTBO n
€ro opraHbl TOXXe AeNCTBYIOT B cpepe YaCTHOro npaBa, HO 34eCb OHWN He BNACTBYIOT, a
BbICTYNAlOT B Ka4YeCcTBE YaCTHbIX 1L,

Takum 06pa3oM, rpakflaHCKoe NpaBo - OTPaC/lb NMpaBa, Peryampylolas UMyLLeCTBEHHbIE
N CBSI3aHHbIE C HUMM NINYHbIE HEMMYLLIECTBEHHbIE OTHOLLEHUS, OCHOBAHHbIE Ha:
paBeHCTBE, aBTOHOMUM BOIN, UMYLLLECTBEHHOM CAMOCTOSAATENIbHOCTM Y4aCTHUKOB.

Poccuinckoe rpakaHckoe 3aKoHo4aTeIbCTBO CBA3aHO C HAaYaJloM counanbHo-
3KOHOMUYECKNX pedopM N Nnepexonom OT rocyapCTBEHHOro, njiaHoBo-
LeHTPasIM30BaHHOI0 X0351NCTBA K peryampyeMmomn pblIHOYHOM SKOHOMUKE.
ConyTcTBOBaBLINE 3TOMY NepUoAyY 3aKOHOAATE IbHble aKTbl B OCHOBHOM
npefHasHa4YaancCb O 3aMeHbl U U3MEHEHNA paHee CyLleCTBOBaBLIero rnpaBonopsaaka
N BO MHOMMX ciy4aax He Hecnn B cebe rnyboknx No3nTMBHbLIX Havasl. Kak npaBuio, oHU
He OT/INYaJINCb U BbICOKMM YPOBHEM MOAr0TOBKU, Menn BecbMa cnabo npopaboTaHHoe
lopuanYeckoe cofepxxaHme, Hepeko B3aMMHO U BHYTPEHHe NpoTUBOpEeYnBoe, U He



MOI /1IN COCTaBUTb OCHOBY rpa>kAaHCKOro rnpasa. HoBoe rpakgaHckoe npaso Poccun,
OCHOBbIBalLLeeCs Ha YaCTHOMPAaBOBbLIX NPUHUMNAX U TPAANLUMNAX, CTAHOBUTCHA OCHOBHbIM
perynaTopomM TOBAPHO-AEHEXHbLIX N UHbIX OTHOLUEHWUW, CKJ1aAblBalOWMNXCS B PbIHOYHOM
X0358MNCTBE.

ObbeKkT nccnenoBaHuns: rpa>KaaHCKoe npaBo B cucteme npasa PO.
MpeomeT nccnenoBaHuA: npeaMeT, MeTon, QYHKLUKW, NPUHLNUMNBI FPa)X4aHCKOro npasa.

Llenb AaHHOM KypcoBoW paboThbl: pacKpbiTb TakMe NOHATUS, KaK «MpeaMeT», «MeTon»,
«PYHKLUNM>», «MPUHLWMNbI» B FPaXXAaHCKOM MpaBe; onpeaesnTb rpaHuLbl FPaXK4aHCKOro
npaesa PP, oToensiowme ero ot Apyrux oTpacsen npasa.

ONna [oCTUXKEeHUS NoCTaBAEHHOW Lenn HeobxoanMo BbIMONHUTL CefytoLlme 3aga4n:
nMnpoaHanNM3npoBaTb Pa3/iNyHble NCTOYHUKN NHPOPMaLUN (HOPMATUBHBbIE LOKYMEHTbI -
pakgaHCKnM Kogekc P® n KoHcTuTtyuuio PO, kommeHTapun K Kogekcy, y4ebHyto
nnmTepaTypy v np.); 0606WwWnTL NHPOPMALIMIO N CUCTEMATU3NPOBATDL €e.

nasa.l CucTteMma npaBa U rpakgaHckoe npaBo

1.1.0co0b0eHHOCTN cuCTEeMbl A,EeUCTBYIOLLEro npasa.

OcobeHHOCTAMN CUCTEMbI POCCUINCKOrO NMpaBa SBASOTCA ee MHoroobpasue,
AncdepeHumaumna Ha BeECbMa MHOM04YMC/IEHHbIE CAMOCTOATE/IbHbIE NPaBOBbIE OTPAC/IN
npy NPUHLMMNNANBHOM OTKa3e OT TPaAULUMOHHOIO UX AesleHns Ha nybanyHoe n YyacTHoe
npaBo. Takom Noaxon MMeeT Kak NpenmyLLecTBa, Tak N HeJOCTaTKM.

K 4yncny npemmyLects MOXXHO OTHECTU BO3MOXXHOCTb MaKCUMaJIbHOro y4yeTa cneyngukin
pa3Ho0bpa3HbIX BUOOB 0OLLECTBEHHbLIX OTHOLWEHWUW, PErYIMPYEMbIX MPaBOM,
TLWATENIbHOCTb U Pa3BETB/IEHHOCTb UX pernaMaumnn. NpakTnyeckn HensbexHbl 34ecCb
CJIOXKHOCTb M N3BECTHas rPOMO34KOCTb CK/1aAblBalOLLENCA CUCTEMbI, HEOBXO0AMMOCTb
nocnenoBaTe/IbHOrO pa3Me)XKeBaHMSA NPaBOBbIX KOMMJIEKCOB, 3aTPYAHAIOLWAA UX
B3aWMHYIO COrJ1lacoBaHHOCTb.



Tak, Ha 6a3e YacTHOro npaBa opMUPYETCA rpynna pa3/IM4YHbIX NMPaBOBbIX OTPaC/eN
KUMNBUINCTUHECKOIO NPOnIa», B TON NN NMHON Mepe peryampyrowmnx nMyLecTBeHHbIe
OoTHoweHnsA. OHa OT/INYaeTCa N3BECTHOW OBLLHOCTBLIO, HEe NnogaatoLLlencs, o4Hako,
hopManbHOMY 3aKpernseHnto. B pesynbTaTe 4189 MHOMMX «NOrPaHNYHbIX», NepexoaHblX
CUTyauun ganeko He BCcerga umerTcs egnHble cnocobbl pernamMmeHTauun, a B NpaBoBbIX
OTPaCNAX, KCMEXHbIX» C FPa>KgaHCKMM NpaBOM, 3a4acCTyo OCTaeTcCs
Heyao0BNEeTBOPEHHOW NOTPebHOCTb B € 4MHOM, COr/lacoOBaHHOM BO34ENCTBUM Ha
perynmpyembie oTHoweHnA. PeweHne npobnem HepeaKo nyT B 060CHOBaHUMN
Pa3/INYHbIX KKOMMJIEKCHbIX», «BTOPUYHbIX» N MPOYMX OTPacCsen npaBa, Hapsaay C
OCHOBHbIMU, 0b6LLENPU3HAHHBIMN OTPACAAMU, OAHOBPEMEHHO MbITaACb COXPaHUTb
€4VWHCTBO NPaBOBOW CUCTEMBI.

C coumnanbHO-3KOHOMUNYECKOM TOYKN 3PEHNS BHYTPEHHSS COrIacOBaHHOCTb M € AUHCTBO
Hallero rnpaBa AOJIKHblI ONMMPAaTbCs B MepcrekTuee Ha MHoroobpasune gopm
Ccob6CTBEHHOCTU U eANHCTBO MX MPAaBOBOro peXxmuMma, Ha perynmpyemsblie
NPenMyLLEeCTBEHHO SKOHOMUYECKMMU METOAAMUN PbIHOYHbIE, TOBAPHO-AEHEXHbIE
OTHOLLUEHNA MexXay y4aCTHUKaMn 3KoHOMUYeckoro obopoTa, Ha pa3BuTmne cBoboabl
npeanpuHUMaTeNbCKON AeATENIbHOCTU B rpaHULax, He 3anpeLlleHHbIX 3aKOHOM.

B MoAnMTMYeCKOM OTHOLLEHUN CUCTEMA OTEYEeCTBEHHOr0 NpaBa A0J/XKHa COOTBETCTBOBATb
npuHUMNam opraHusaunmn pengepaunm, NoBbILLEHUIO PO pecnybanK, permnoHos,
OpraHOB MEeCTHOro cCamoyrnpasJsieHNs B yNpaBseHUn BcemMn chepaMmun 0eaTeslbHOCTU
obwecTBa.

B NpaBoOBOM OTHOLLUEHWUW BHYTPEHHSS COrlacOBaHHOCTb U € AMHCTBO CUCTEMbI NpaBa
onpeaensaTca eAMHCTBOM TeX NPaBOBbIX MPUHLUMOB, KOTOPbIE BbIPaXKatoT CYLLIHOCTb
npaBa 1 KOTOpble A0JIKHbI ObITh 3aKpernJieHbl B HOBbIX KOHCTUTYLMOHHbIX 1 APYrUX
OCHOBOMOJIaralLWmMX akTax, n3aBaeMbiX B paMKax NoJIHOMOYUIA 3aKOHOAATEsIbHbIX
OpPraHoB; €AVHCTBOM TE€X KPUTEPUEB, KOTOPbIE 3aKJ1aAblBAlOTCS B OCHOBY
pa3rpaHnyYeHns oTpacaen npaea 1 onpenensitoT PYHKLUNOHaNbHbIE 0COBEHHOCTU KaXK 40l
N3 3TUX NOACUCTEM.

OnbIT 3aKOHOTBOPYECTBaA HalWlen CTPaHbl U 3apybeXXHbIX CTpaH CBUAETENbCTBYET O TOM,
4yTo Hanbonee npmemnemMbiMn KpuTepmamm obocobneHna otTpacnen npasa dbiIN 1
OOJKHbI COXPaHUTbLCSA: BO-NEpPBbIX, MPeAMeT NpaBOBOro peryampoBaHus, T.e. Ta obnacTb
06LeCTBEHHbIX OTHOLUEHWA ONpeaesIeHHOro Buaa, peryampyembix gaHHOM OTpacibio
npaBa; BO-BTOPbLIX, METOA NPaBOBOIro PeryampoBaHuns, T.e. onpenesieHHasa COBOKYMHOCTb
npuemoB, cpencTs, cnocoboB, C MOMOLLbIO KOTOPbLIX AaHHAaA OoTpac/b NpaBa
BO34ENCTBYET Ha peryavpyembie et obLeCTBEHHbIe OTHOLWEHWS. [py 3TOM MeTon,



MPaBOBOIr0 PErynpoBaHMs B 3HA4YNTENIbHON Mepe COOTBETCTBYET XapakTepy CaMmnx
perynanpyembiX OTHOLUEHWN; B-TPEeTbMX, PYHKLNN OAaHHOW oTpacan npasa, T.e.
crneuvanbHble 3a4a4un, KOTopble pellaeT AaHHas oTpacib NpaBa B obuien cucreme
npasa. PyHKLMOHANbHOE pa3rpaHnyYeHne oTpacsen npasa n NnpugaetT eMy Ka4yecTBo
enHOn cucTteMbl n obecnevymBaeT BCECTOPOHHEE peryanpoBaHne MHoroobpasHbIx
obLecTBEeHHbIX OTHOLLIEHUI, BO3HMKAKLWKWX B JaHHOM obLiecTtBe. [1]

1.2.MecCTO rpa>kaaHCcKoro npasa B NpaBOBOMU cucteme.

[pa>kaaHCKOEe NpaBo 3aHUMaeT LeHTpasibHoe MecTo cpeaun NPaBoBbIX OTpPac/en,
pPerynmpyLwmx UMyLLLeCTBEHHbIE OTHOLLEHWS. MNoATBEPXKAEHNEM €ro KJIlo4eBOW posu
CNY>XUT, HanpuMep, TOT PaKT, YTO MMEHHO HOPMbI FPaXXAAaHCKOro NMpaBa NPUMEHSTCA K
ceMelHbIM, TPY0BbIM, MPUPOAOPECYPCOBLIM N MPUPOAO00XPAHHbLIM OTHOLLEHUSM B
cny4dae npobenoB B COOTBETCTBYIOLLEM CleLnasibHOM 3aKOHOAATENbCTBE.

B ycnoBusix N3aMeHeHns Npon3BOACTBEHHbIX OTHOLLEHW, Ppa3BUTUS MHOroobpasHbIM
¢hopm cob6CTBEHHOCTU Y MHOIOYKJIaAHOIO PbIHOYHOI0 X035IMCTBA POJIb FPaXKAAaHCKOro
npaBa Bo3pacTaeT, Mbo paclmpsieTcs cepa ero 4eNcTBus, yCUamBaeTcs NoTpebHoCTh B
rPa’kAaHCKO-MPaBOBOM MHCTPYMEHTapUM peryanpoBaHunst obLecTBEHHbIX OTHOLIEHNN,
PACCYMTaHHOM Ha paBHOMPAaBME HE3ABUCUMbIX Y4AaCTHUKOB. Heob6xoanMocTh BbipaboTKu
HOPM, HanpaBJ/IEHHbIX Ha NoAAEP)XaHNEe MHAVNBUAYAbHOMO N KONINIEKTUBHOIO
npeanpuHUMaTenbCcTBa, 60pbby C MOHOMOIbHBLIM NOJIOXKEHUEM OTAeJIbHbIX
TOBapOMNpoOn3BoANTENIEN, 3aLLNTY NHTEpPecoB noTpebuTenen, obecnevyeHme coumanbHON
chepbl, CBSI3aHHOW C yO0BNETBOPEHNEM NOTPebHOCTEN rpa)kaaH, peannsyeTcs, npexae
BCEro, B rpa’kAaHCKo-NpaBoBbIX popMax. Bce 3To cBUAETEeNbCTBYET O BO3pPaCTaHUM
COUMaNbHOM LEHHOCTU rpaXkAaHCKOro npasa Kak Hanbonee sachhekTUBHOIo perynsatopa
hopMUpPYOLLMXCA PbIHOYHbBIX OTHOLLEHWIA.

HaHHoe nonoxxeHne ctano 6ba3on ana n3sectHoro obocobneHnsa oT rpa>KgaHCKoOro npasa
TOProBoro (kommep4eckoro) npasa. O4HaAKO TakoW «Ayasn3M» B perysnpoBaHnNm
NMYLLLECTBEHHbIX OTHOLLUEHWUI, KaK MoKa3bliBaeT 3apybeXXHbI onbIT, HEe BedeT K X
MOIHOMY pa3pbiBY; HA06OPOT, NX CUIbHEWLLEee B3auMHOe BAnsgHne (ocobeHHo Toproeoro
rnpaBa Ha rpa><4aHCKoe, U3BeCTHoe Nojg MMeHOBaHMEM «KOMMepcaansaunm»
rnocsiegHero) ykpenasaeT rnoysy 4 eUHOro B OCHOBE rpa>kgaHCKoro («4acTtHoro»)
npasa.[2]



naBsa.2 NpepMeT rpa>kgaHCKoOro npasa

N3BecTHO, 4TO NpaBo Poccunckonm depepaummn obpasyeT onpefeneHHy CUCTeMY,
Hanbosiee KpyrnHble 3BEHbA KOTOPOM Ha3bIBAlOTCA OTpacasaMm npasa. B kadyecTse
KPUTEPUNEB pa3rpaHNYeHNs oTpacsen npaBa 0bbIYHO NCNObL3YIOT NPeEAMET N METOL,
MpaBoOBOro perynmpoBaHmsa. C NoMOLLblO NpeaMeTa U MeToAa MOXXHO HEe TOJIbKO
BblAENNTb rPa’kKAaHCKOEe NPaBo N3 eaNHON CUCTEMbI POCCUICKOro NpaBa, HO M BbISIBUTb
Tak>Xe ero ocob6eHHOCTK, KOTOPbIX BMNOJIHE AOCTATOYHO AJ18 TOro, 4Tobbl CNOXXNI0Cb
SACHOEe NpencTaBieHne 0 rpakaAaHCKOM Mnpase.

Kak n nobas oTpacib, rpa>xaaHCKoe NMpaBo COCTOUT M3 NPaBOBbIX HOPM, PEryAnpPYOLNX
COOTBETCTBYOLWME 0OLLECTBEHHbIE OTHOWEHMS. [peaMeT rpa>K4aHCKOro npasa TakxXe
cocTaBnsAoT obuwecTBeHHble OTHOWEHUS. [T03TOMY NOHATUE NpeaMeTa TECHO CBA3aHO C
BOMPOCOM O TOM, Kakune 0bLeCTBEHHbIE OTHOLLUEHUS PEryJINPYIOTCS HOPMaMun
rpa>kgaHCKoro npaBa? bes3 oTBeTa Ha AaHHbLIA BONPOC TPYAHO MOHATb, 4TO Xe
npencrtasnsgeT cobon rpaxgaHckoe npaBo Poccmn. OQHaKo OTBET Ha AaHHbIN BOMPOC He
TaK MPOCT, KakK 3TO MOXKET NoKa3aTbCA Ha NepBbl B3rnaa. [1eno B TOM, 4TO Kpyr
06LEeCTBEHHbIX OTHOLUEHWUI, PErYyINPYEMbIX FPaXAaHCKUM NMpaBoM, Heobbl4anHO
obwunpeH. NpakaaHe 1 opraHM3aunn, oCyLLeCcTBAA NpeanpuHUMaTeIbCKYO
neATeNbHOCTb, MOCTOAHHO BCTYMalOT Mexay cobon B obuiecTBeHHbIE OTHOLLEHUS,
perynmpyembie HOpMaMu rpa>kgaHCKoro npasa. Fpa>kgaHe B CBOEeW NOBCEAHEBHOMN
XXU3HWN, MOJIb3YACb YCAYraMn pasiNyHbIX OpraHM3aunin, Takxe BCTynatoT B
obLecTBEHHbIE OTHOLLEHMNS, PEryaMpyeMble FpakaaHCKMM npaBoM. Tak, OTNpaBaasiCb
Ha paboTy Ha 0bWwecTBEHHOM TpaHCNOPTE, FPpakAaHWH BCTyNaeT C COOTBETCTBYOLLEN
TPAHCMOPTHOW OpraHn3aunen B OTHOLIEHME, KOTOPOE PeryanmpyeTcsa HopMaMm
rpakgaHckoro npaea. Coasas No npuesae B COOTBETCTBYHOLLYO OpraHM3aumio Ha
XpaHeHne BEPXHIO oaexxay B rapaepob, rpaxgaHuUH CTaHOBUTCS Y4aCTHUKOM
06LLEeCTBEHHOIO OTHOLLEHUS, KOTOPOE Tak>XXe peryampyeTcsa HopMaMm rpa>kgaHCKoro
npasa. MNpunobpeTasa HeobxoanMbIE eMy MPOAYKTbI MUTAHNA NN NPOMbILLIIEHHbIE TOBapPbI
B Mara3smHe, rpa>xaaHnH y4acTByeT B 06LEeCTBEHHbIX OTHOLUEHUAX, Ha KOTOPbIE TaKXe
PacnpoCTPaHATCA HOPMbI FPa>AaHCKOro npaBa. HopMbl rpa>kaAaHCKOro npaea
pPacnpoCTPaHAT CBOE AEeNCTBME U Ha OTHOLIEHMNS, KOTOPbIE NEPUOANYECKN BO3HUKAIOT
MeXnay caMnuMun rpakgaHamum. Hanpumep, npu 3aKa04eHUN nMmn OroBopa 3arnma,
NMYLLECTBEHHOIr0 HallMa, AapeHnsa N Opyrux He 3anpeLleHHbIX 3aKOHOM OOr0OBOPOB.
pa)KgaHCKMM NMPaBOM pPerynpyrTCca N OTHOLEHNS, BO3HUKAKOLWME B pe3ybTaTe
pPacnpoCTPaHEHNs O FPpaKAaHNHE He COOTBETCTBYIOLNX OENCTBUTENBLHOCTY CBEOEHUN,



KOTOpble MOPOYaT ero 4ecTb, AOCTOUHCTBO WX AEN0BYIO penyTauuto.
BmecTe ¢ TeM flaneko He BCe OTHOLWIEHUSA, YHaCTHUKOM KOTOPbIX CTAaHOBATCS rpakgaHe,
perynanpytoTcs rpa>kaaHCcKmMm rnpaBoM. Tak, nsbmnpasa genytaToB B COOTBETCTBYOLWME
OpraHbl NpeaCcTaBUTENIbHON BNACTW, FrpakaaHe CTaHOBATCH YY4aCTHUKAMMU

06 eCTBEHHbIX OTHOLWEHWA, KOTOPbIE PerynpyrTCa rocyfapCTBEHHbLIM, a He
rpa>xgaHckmm npasom. C opyron CTOPOHbI, AeNCTBME rparkgaHCKOro rnpasa
pacnpoCcTpaHsaeTCsa Ha Takme obLeCTBEHHbIE OTHOLLIEHWS, B KOTOPbIX Frpa)kaaHe Boobuie
He NPUHUMAIOT y4acTums. Tak, HOpMaMK rpa>K4aHCKOro npaBa peryanpyoTca OTHOLWEHMUS
MeXAy opraHm3aunsamMm (lopugnyeckumm nmuamm), BOHMUKatouWwme B npouecce
peanm3aumn Npom3BeSEHHON NMPOOYKLNN, MEPEBO3KN €€ Ha »XEeNe3HOLOPOXKHOM,
MOPCKOM, PEYHOM U BO3AYLIHOM TPAHCMOpPTe, CTPaxoBaHUA 3TOro rpysa,
OCYLLLECTBJIEHNSA pacYeTOB 3a NOCTABJIEHHYIO MPOAYKLUMIO U T.4. [paXAaHCKUM NMPaBOM
perynmpytoTcsa oTHOLWEHMA € y4acTuem Poccuinckonm depepaumm, CydbbekToB POCCMNCKON
degepaunm N MyHMUMNAaAbHbIX 06pa3oBaHNi, HaNpuMep, B C/ly4Yae 3aBellaHuns
rpa>kaaHWHOM CBOEro MmyLlecTBa rocygapcTay.

Kpyr obLiecTBEeHHbIX OTHOLLUEHWUI, PErYINPYEMbIX FPa)KAaHCKMM NPaBOM, HAaCTOJIbKO
obwunpeH n pa3zHoobpaseH, 4TO, B MPMHLKMNE, HEBO3MOXXHO AaTb UX NCHEPMbIBAOLLNNA
rnepe4vyeHb. DTOro N He cnefyeT AesnaTb, Tak Kak B 3a[a4y rpa>KgaHCKO-MpPaBOBON HAayKU
BXOOUT HE nepeyvyuncieHme ¢ BO3MOXKHO 60sblIen TOYHOCTbIO U TWaTeNIbHOCTbIO BCEX
06bueCcTBEHHbIX OTHOLUEHWI, PErYINPYEMbIX FPa>KgaHCKNUM NpaBoM, a BbiiBJIEHUE TeX UX
06LLMX CBONCTB, KOTOPbIE U MO3BOINAN 06BbEANUHUTL UX B MpeaMeTe OAHON N TON XKe
oTpac/an, UMeHyeMoun rpa>kgaHcKkmm npasom.[3]

OTHOLLEHWNS, peryampyembie rpa>x4aHCKNM 3aKOHOAATes/IbCTBOM

1. Fpa)kiaHCKOe 3aKOHOA4aTeIbCTBO onpeesiseT NPaBoBOe NOJIOXKEHNE YYAaCTHUKOB
rpa>kaaHCcKoro o6opoTa, 0CHOBAHUS BO3HUKHOBEHUS U NOPSALOK OCYLLECTBJIEHMS NpaBa
COBCTBEHHOCTU U APYrUX BELUHbIX NPaB, UCKIIOYMUTESNbHbIX NPaB Ha pe3ysibTaThbl
NHTENNEeKTYyasIbHOW AeATeNbHOCTU (MHTeNNeKTyaNbHOW COBCTBEHHOCTH), peryampyeT
[OrOBOPHbIE N MHble 06A3aTeNbCTBA, @ TakXXe ApYyrve MMyLLeCTBEHHbIE N CBA3aHHbIE C
HUMW NINYHbIE HEUMYLLIECTBEHHbIE OTHOLLUEHUS, OCHOBAHHbIE Ha PAaBEHCTBE, aBTOHOMUN
BOJIN N UMYLLIECTBEHHOW CaMOCTOATE/IbHOCTU UX YYACTHUKOB.

Y4yaCTHMKaMU peryanpyemMblix rpax4aHCK1UM 3aKOHOA4ATeIbCTBOM OTHOLLIEHUN ABNSAIOTCSA
rpa>kgaHe v opungnyeckmne nuua. B perynnpyembix rpa>KaHCKUM 3aKOHO4ATEe/IbCTBOM
OTHOLLUEHMAX MOryT y4acTBOBaTb TakXe Poccuimnckasa ®enepauns, cybbekTbl Poccumnckonm
depepaynm n MyHuUUnnanbHble obpa3oBaHnsa (CTaTba 124).



[pa>kaHCKOE 3aKOHOAATEeNbCTBO PEryJIMPYyeT OTHOLLEHUS Mexay nuamu,
OCYLLECTBASIOWNMN NpeanpUHNUMATENbCKYIO AeATeNbHOCTb, UK C UX YY4aCTUEM, nCxons
N3 TOro, 4TO NpPeanpPMHMMATENIbCKON ABISIETCS CaMOCTOSATENIbHAs, OCyLLLeCTBsieMas Ha
CBOW PUCK AeSATEeNIbHOCTY, HanpaBieHHasa Ha CUCTEMATUYECKoe noslyyeHne npubsiim ot
NOJIb30BAHNA MMYLLECTBOM, NMPOAAXKM TOBAPOB, BbIMNOJHEHUA PaboT UM oKasaHUs yciyr
NNLLaMN, 3aPEerncTPUPOBaAHHBIMK B 3TOM KA4YeCTBe B YCTAHOBJ/IEHHOM 3aKOHOM MopsakKe.

I'Ipanma, YCTaHOBJIEHHbIE T'Pa>XAaHCKUM 3aKOHOOATEJIbCTBOM, NMPUMEHAIKDTCA K
OTHOLWUEHNAM C yH4aCTuneM NMHOCTPaHHbIX Fpa>XXaaH, nny, be3 rpaxxagaHCTea U NHOCTPaHHbIX
ropnanyeckmnx nny, ecjin NnHoe He npenycMoTpeHO qJE,lJ,epaﬂbelM 3aKOHOM.

2. HeoT4y)XxaaeMble npaBa u cBobonbl 4enoBeKa u apyrme HemMaTtepunmalibHble bnara
3alnaloTCd rpa>XgaHCKMM 3aKoHOO0AaTeJZIbCTBOM, €CJZIN NHOE He BbliTEKAET U3 CyLlecCTBa
3TUX HeEMaTepPUaJibHbIX bnar.

3. K nmMmyuiecrteeHHbiMm OTHOWEHWAM, OCHOBaHHbIM Ha aAMWHUCTPAaTUBHOM UJIN NHOM
BNIACTHOM MOAYNHEHUWN O4HOWN CTOPOHDLI ﬂ,pyFOIZ, B TOM 4HYuncJsie K HaJIoroBbiMm U Apyrmm
PUHAHCOBLIM U A4MUHNCTPATUBHLIM OTHOLLEHNAM, Fpa)kK4aHCKOe 3aKOHO4AaTe/IbCTBO He
npmnMmeHsaeTCcd, eCJqim NHoe He NnpeaycMoTpeHO 3aKOHO4aTeJ/IbCTBOM. »

CtaTba 2 TK onpenenseT chepy OTHOLLUEHUN, ABAAOWNUXCA NPegMeTOM rpakAaHCKoro
npaBa, 06n1acTb OENCTBUSA FPa>KgaHCKOro 3aKkoHo4aTeNbCTBa N NCYEPMbIBaOWNIN
rnepeyeHb y4aCTHMKOB (Cy6BbEKTOB) rpa>kAaHCKO-NPaBOBbIX OTHOLWEHWN. MNpn 3TOM
BKJIIOYEHMe B chepy rpa>kgaHCKOro 3akoHogaTeNbCTBa npennpuHUMaTesbCKUX
oTHoweHun (N. 1 cT.2 TK) n nx nogpobHoe perynmposaHmne B apyrux ctatbax MK
NCKJI0YaT HEOBX0ANMOCTb NPUHATUA 0CODOro 3aKoHa O NMpeanpUHNMaTENIbCKOW
nesaTenbHoCcTn.[4]

2.1.iMywiecTBeHHble OTHOLUEHUSA, perysimpyemMsbie
rpa>kaaHCKMM npaBoM.

MepBoe, 4TO BpocaeTcs B rnasa, 3TO TO, YTO rpa)KAaHCKOe NMpaBo MMeeT Aeo C
NMYLLECTBEHHBLIMU OTHOLWEHUSMU. oA MMyLEeCTBEHHbIMU 0ObIYHO MOHMMAIOT Takue
obLecTBeHHbIE OTHOLLEHMS, KOTOPbIE BO3HMKAIOT MO MOBOAY Pa3/IM4YHOro poda
MaTepuanbHbIX 6bnar, T.e. Bewemn, paboT, ycayr n MHOro UMyLLeCcTBa B LUMPOKOM CMbIC/1E
3Toro cnosa.[5] Moa MMyLLLECTBOM B FParJaHCKOM MpaBe MOHMMAKT HE TOJIbKO BELLW,



KOTOPbIE MOTYT HAaXOAUTbLCS Y ONpeesIeHHOro nua, HO 1 Npaea TpeboBaHUA
(HanpuMep, AeHeXHbI BKAa4 rpaXkaaHuHa B yuypexxaeHun 6aHka, npeacTaBasowmia
cobor no cyTn NpaBo TpeboBaTb Nepenayn aeHer). MiIMylulecTBeHHbIE OTHOLLEHWS BCerna
BO3HMKAIOT N CYLLECTBYOT MO0 B CBA3M C HAXO0XXAEHNEM MMYLLLIECTBA Y OnpeaesieHHOro
nnua, nmbo B CBSI3M C NePexoaoM UMyLLLeCTBa OT OAHOr0 INLA K APpYyroMy.
IMyLLIECTBEHHbIE OTHOLLEHUS — 3TO OTHOLLUEHUS MeX Ay JIIoAbMU 1 onpenesieHHbIMN
KONJIEKTUBAMW MO NOBOAY MMYLLECTBA.

NMyLLeCTBEHHbIE OTHOLLIEHUSA, PEryINPYEMbIE MParKAaHCKUM NPaBOM, MHOMO4YUC/IEHHbI U
pa3Hoobpa3Hbl. C couMaibHO-OKOHOMMNYECKOW TOYKN 3PEHNS OHW NpeacTaBafioT cobon
pasinyHbie OpMbl peanmsaumm OTHOWEHNI COBCTBEHHOCTN. HO B OAHOM OHU CXOOHbI:
rpa>ka4aHCKoe NnpaBo peryanmpyeT anua, SKOHOMUYECKN He3aBUCUMbIE OOWUH OT APYroro,
ABNAOLMNECH CAaMOCTOATENIbHBIMUM TOBapoBiagesbuammn. PasHoobpasme xe
MMYLLECTBEHHbIX OTHOLLUEHNI 3aBUCUT OT XapakKTepa U CTeNeHN SKOHOMUYECKOWN
CaMOCTOATENbHOCTM YHaCTHMKOB rpa>kaaHckoro obopoTa.[6]

O4HaKo rpa)kaaHCKoe rnpaBo peryanmpyeT fasieko He BCe UMYLLLECTBEHHbIE OTHOLLEHWS,
BO3HMKaLMe B HaweM obuecTBe, a TOJIbKO onpefeneHHy Nx 4YacTb, UMEHYEMYIO
NMYLLECTBEHHO-CTOMMOCTHbLIMN OTHOLIEHNSAMNU. K UMYLLECTBEHHO-CTOUMOCTHbIM
OTHOCATCS, B MEepPBYIO o4epenb, TOBAPHO-AEHEXHbIe OTHOLWEHNS. BMmecTe ¢ TeMm cnepyet
MMeTb B BUAY, YTO Frpa>KAaHCKNM NMPaBOM perysimpyroTca N TakKne nMyLecTBeHHbIe
OTHOLLEHMS, KOTOPble HEMOCPEACTBEHHO HE CBA3aHbl C AEHEXHbIM 0bpalleHneM un
MO3TOMY MX HeJb35 Ha3blBaTb TOBAPHO-AEHEXHbIMU. HanpnMep, OTHOWEHNA NO oOMeHy
Belwamun, papeHunto n T.n. OQHaAKO 3TV OTHOLLUEHUSA, TaK XXe KaK N TOBAapHO-LAEHEXHbIe,
HOCAT CTOMMOCTHbIN XapaKTep, MOCKOJIbKY BCE OHW CBSA3aHbl C AE€NCTBUEM 3aKOHA
CTOUMOCTW. B cnny 3Toro nMyLeCTBeHHbIE OTHOLLEHMSA, BXOAsdWMe B npeameT
rpa>kK4aHCKOro npaea, rnpaBuibHee MMeHOBaTb, KaK UMYLLECTBEHHO-CTOMMOCTHbIE
OTHOWeEHUA.[7] DTO OTHOLWEHUSA, KOTOPbIE MOrYT UMEeTb LEHEXHYI OLEHKY, CBA3aHHbIe C
BO3Me3HbIM 0OOMeHOM TOBApPOB N Pa3/IMY4HOIo poga ycnyr, cCo3gaHuem u
NCMNOJ/Ib30BaHMEM UHTEeNNIeKTyaslbHON cOBCTBEHHOCTW.[8]

B yCcnoBusIX pa3BUTON AEHEXHOW CUCTEMbI OCHOBHYIO MacCy MMYLLECTBEHHO-
CTOUMOCTHbIX OTHOLLUEHWI COCTABNSIOT TOBAPHO-AEHEXHbIE OTHOLUEHUS. YcnellHoe
pa3BuTnUE 06BEKTMBHO CYLLECTBYOLMX B HalleM obllecTBe TOBapHO-AEHEXHbIX
OTHOLLUEHWNI BO3MOXKHO INLLb B TOM CJlyyae, ec/in K HAM ByaeT NpUMeHATLCS afleKBaTHas
npasoBas popma. OfHa N3 NPUYNH MMEBLLUNX MECTO 3aCTOMHbIX SIBJIEHWA B HalLewn
3KOHOMUKE CBsi3aHa C NPUMEHeHNneM aMUHUCTPATUBHbIX METOA0B NPu PeryanpoBaHnm
TOBAPHO-AEHEXHbIX OTHOLUEHWUI, KOr4a TOBAaPHO-AeHEeXHble OTHOLWEeHNS obekanmch B
HECBOWCTBEHHYI0, Yy>XOY0 UM aAMUHUCTPATUBHO-NPABOBYO (POPMY, KOTOpPas MeHblle



BCEro rnoaxoAuT K TOBAapPHO-AEHEXHbIM OTHOLEeHUsAM. Mexly TeM MHOroBeKoBas
npakTUKa NpaBoBOro peryjanpoBaHUs rnokasana, 4To 4719 HOPMaJsibHOro pa3BUTUSA
TOBapHO-AEeHeXHbIX OTHOLWEeHWN Hanbonee NpeanoyYTUTEsSIbHON ABAAETCHA rpa>KaaHCKO-
npasoBas popMa. Tak, Npon3BoACTBO HeobXxoAnMOoN obLwecTBY NPOAYKLNN MOXKHO
obecneynTb B aMUHUCTPATMBHOM NOpPALAKe, 3aCTaBMB NpeanpusaTme Bonpekn ero
3KOHOMUYECKNM NHTepecaM BbiNyCKaTb 3Ty Npoaykuuio. OgHako NpakTuKa nokasana,
4YTO 3TOT NYyTb He BeAeT K n306ununio n yaoBaeTBopeHnto obLLeCcTBEeHHbIX NOTPeOHOCTEN.
MNpeanpusaTtune, byayym He 3aMHTEpPeCcoBaHHbIM B MPOM3BOACTBE AAaHHOIMO BUAa
npoaykuun, Bcerga HangetT ThiCAYY NPUYUH, MO KOTOPbLIM OHO HE CMOTJ10 BbIMOJIHUTb
BO3JI0O)KEHHOE Ha Hero B aAMUHUCTPaTUBHOM nopsagke 3agaHne. MHasa cntyaums
CKNaablBaeTCs, ecm Npou3BOACTBO Heobxoanmom obLecTBy NpoayKumum
OCYyLLLeCTB/IAETCA Ha OCHOBE 3aKJII0YEHHOro C NpegnpuaTueM 40rosopa, B KOTOPOM
HaLIN OTPa>KeHne ero 3KOHOMNYeCKne NHTepechbl U UCNOJIHEHME KOTOPOro
obecneymBaeT NpeanpuATUIO UX YO0BAEeTBOpPeHne. B Taknx ycnoBusx npeanpusatue
npeanpuMeT BCe OT Hero 3aBucsllee s BbiNycka Heobxoanmonm obwecTsy NpoayKUun,
TakK KaK 3TO COOTBETCTBYET N ero 3KOHOMUYeCKNUM nHTepecaM. lNpu 3ToM He TpebyeTcs
NPUMeHeHUs K NpenpusaTuio Kaknx-nmbo Mmep NpuHyanTeNbHOro xapakrtepa Co CTOPOHbI
rocyfapcTBa.

pa>kO4aHCKOe NpaBo TEM M OT/ZIMYAETCH OT APYruX oTpacsen npasa, 4TO pacnonaraeTt
YHUKaJIbHbIM, BEKaMN 0TPaboTaHHbLIM LPNONYECKNM NHCTPYMEHTAPUEM,
obecnevymBatowMmM OpraHM30BaHHOCTb N NOPSAAOK B 06LLIeCcTBEHHOM Npon3BoacTBe be3
HenocpeaCTBEHHOr0 CONMPUKOCHOBEHMSA C annapaToOM rocy4apCTBEHHONO NPUHYXXAEHNS
nyTeM BO3AENCTBUSA Ha SKOHOMUYECKME NHTEPECHI Y4aCTHNKOB 0OLLECTBEHHOI O
npownssoacTea.[9]

MyHKT 3 cT. 2 TK uckntoyaeT n3 cpepbl rpa>kKgaHCKOro rnpasa MMyuleCTBeHHble
OTHOLUEHUSA, OCHOBaHHbIe Ha aAMUHNCTPaTUBHOM UJIN UHOM BJIACTHOM MOLYUNHEHUN
OLHON CTOPOHbI APYrOon, B TOM YucCie peryanpyemMble HaaorosbiM, PUHaHCOBbLIM U
AAMUHUCTPATUBHLIM 3aKOHOAATE/IbCTBOM, €CJZIN NHOE He NpenyCMOTPEHO
3aKoHo4aTenbLCcTBOM.[10]

MNepexon Hallen CTpaHbl K PbIHOYHOW SKOHOMUKE C HEN3BEXXHOCTbLIO MPUBOAMUT K
paclmnpeHmnio chepbl rpakaaHCKO-NPaBoOBOro pPerynpoBaHnNs NMMyLLLECTBEHHbIX
OTHOLLUEHWN, CKNaAblBalOWNXCS B Pa3/IMYHbIX chepax AesATeNbHOCTU. Tak, Ha CMeHy
LLeHTpaZIM30BaHHOMY pacnpeneneHnto MaTepuasbHO-TEXHNYECKNX PECYPCOB,
OCYyLLLeCTBISEMOMY B a4MUHUCTPATUBHO-NPaBOBOM Nopsigke, npuiwiia bup>xesas,
onToBas M MHble POPMbl TOProBJIN, PErYINPYEMble HOPMaMM rPa>k4aHCKOro npaea.
YcTaHaBAMBaeMble B afMUHUCTPATMBHOM MOpPSAAKe LieHbl Ha MPOU3BEAEHHYIO MPOAYKLMIO



N ToBapbl HapoAHoro notTpebneHns 6N 3aMeHeHbl Ha AOMOBOPHbLIE LIEHbI,
onpefeneHmne KoTopbiX OCYLLECTBJIAETCA B rpa)K4aHCKO-NPaBOBbIX (hOpMax.
PacnpepnensemMble paHee B afMUHUCTPAaTUBHOM MOpPALAKE XKWJible NOMeLLeHNa nepexonsaT
B COBCTBEHHOCTb rpa>kaaH. NpaBa Ha 3TV NMOMeELLEeHUS peasin3yTcsa rpa>xjaHaMmu B
paMKax rpalaHCKO-NpPaBoOBbIX OTHOLLUEHNW. 3eMJs, ee HeJpa U Apyrvue npuponHbie
00beKTbl BTAMMBAOTCA B FPaKgaHCKNM 0060pOT N CTAHOBATCHA OObeKTaMu rpa>kgaHCcKo-
NpaBoOBbIX cAeNoK. pakaaHCKoe NpaBo - HeOOXOAUMbIA dNEMEHT
caMoperynmpyrLerocs 3KOHOMNUYeCKoro MexaHn3Ma MMeHyemMoro pblIHKoMm. lMoaTomy no
Mepe CTaHOBJIEHUSA PbIHOYHON 3KOHOMWKW B HalLen CTpaHe poJib U 3HavYeHue
rpakAaHCKoOro npasa B XWU3HM 0bwecTBa HEeyKNOHHO ByayT Bo3pacTaTb.[11]

Heobxoanmo pa3nmnyaTb ABE OCHOBHbIE IFPYMMbl MMYLLECTBEHHbIX OTHOLLEHUNA,
perynampyembix rpa>k iaHCKUM NpPaBoOM: OTHOLLUEHNSA BELLHOIr0 XapakKTepa U OTHOLIEHUS
06a3aTeNIbCTBEHHOI0 XapakTepa.

BelHble OTHOLWEHNS - OTHOLWEHMUS, CBA3aHHble ¢ obnagaHneM TeM NN NHbIM CyObekToM
onpenesieHHbIMU Bewamun (MMyLLLEeCTBOM) - NPUPOAHLIMU 0ObekTaMun, cpeacTBamMm
npou3BoACTBa U pe3dysbTaTaMun Tpyaa. Obwmnm ansa HMX asnaeTca ceoeobpasHbiin
NBONCTBEHHbLIN XapakTep. Bce oHW npeacTasnsaioT cobon, BO-NepBbiX, OTHOLIEHWE
cybbekTa K NnpuHagnexatwienm emy sewim (MMyuLecTBy), 1, BO-BTOPbIX, OTHOLLUEHUSA MeXAY
HUM N MHBIMU NMUAMM MO NoBoAY AaHHOW Bewun (MMyuwecTBa). Takaa ABOMCTBEHHAs
npupoLa BellHbIX OTHOLUEHUA UMeeT NPpUHUMNMasbHOe 3HavyeHue.

Perynnpyemsble rpa>xgaHCKMM NpaBoOM BeLLHble OTHOLLEHNSA CYLWEeCTBYIOT B BUAE
OTHOWEHNN COBCTBEHHOCTU U UHbIX OTHOLLUEHUNI BELWHOro Xxapaktepa. OTHoWweHus
COBCTBEHHOCTM B 3aBUCMMOCTU OT CybbeKTa NMPUCBOEHNA MOTYT BbICTynaTb B hopme
NHONBMAYANIbHON COBCTBEHHOCTN OTAESbHbIX FPaKaaH, COBCTBEHHOCTU OPUANYECKUNX
UL, U TOCY0apPCTBEHHON N MYHMUWMNANbHON COBCTBEHHOCTU (CyBepeHHbIX pecnybnink un
AOMUHUCTPATUBHO-TEPPUTOPUAsbHbIX 06pa3oBaHuin). Mpn 3TOM BCE OHU
pacCMaTpPUBalOTCSA 3aKOHOM KakK paBHOMPaBHbIE C NO3ULUIA YCNOBUN NX
PYHKLUMOHUPOBAHNSA M 3aLnTbl.[12]

Apyryto rpynny MMyLLECTBEHHbIX OTHOLLEHWUN, PEryanpyeMbliX rpa>kjaHCKMM NpaBoM,
COCTaBNAT 0653aTeNbCTBEHHbIE OTHOLWEHUS. OHU CBA3aHbl C NEPEXOA0M
NMYLLECTBEHHbIX 61ar OT 0gHUX NNL K ApYruM. I ecnn BelHble OTHOLLEHUS BblpaXkatoT
KaK Bbl CTaTUKY OTHOLUEHWUIA MPUHAANEXHOCTN MaTepuanbHbix 6nar, cBsizaHbl C
obnagaHneM X039MCTBYIOLWLNM CyObEKTOM KOHKPETHBLIM UMYLLLECTBOM, TO
06513aTeNbCTBEHHbIE OTHOLIEHUS, ByAy4n Takxe hopMaMm peanmn3almm SKOHOMUYECKMX
OTHOLLUEHNN COBCTBEHHOCTM, BbipaXkaloT X AUHAMUKY, npouecc obuiecTBeHHOro obmeHa



pe3ynbTaTaMn OeSTeNbHOCTU B LIesisiX YA0BETBOPEHUNSA NPON3BOACTBEHHbIX,
noTpebuTenbCcknX, KYJbTYPHbIX U UHbIX HY>XXI Y4aCTHUKOB.[13]

2.2.JIn4Hble HeMMyLLeCTBeHHble OTHOLLUEeHMUA.

Adpyron cocTaBnsoLLeNn YacTbio NpegMeTa rpa>k4aHCKoro npasa B COOTBETCTBUU CO CT.
2 MK ABNAKTCS JINYHbIE HEMMYLLLECTBEHHbIE OTHOLWWEHNA. I3 CaMOro Ha3BaHUSA BbITEKAET,
YTO JINYHbIE HENMYLLLECTBEHHbIE OTHOLWEHUA obnafatoT, N0 KpanHen Mepe, ABYyMS
npu3HakaMun. Bo-nepBbix, YKa3aHHbIE OTHOLIEHWUSA BO3HUKAIOT Mo NOBOAY
HEeMMYLLEeCTBEHHbIX (AYXOBHbIX) Bnar, TakMx, Kak 4eCTb, 4OCTOMHCTBO, Ae/I0Bas
penyTauus, M rpa>kjaHnHa, HaMMeHOBaHMe PULNYECKOro 1nua, aBTopckoe
npounseeaeHne, nsobpeteHne, NpomMbilWNEHHbIN obpa3ey 1 T.N. Bo-BTOPbLIX, INYHbIE
HENMYLLIECTBEHHbIE OTHOLLEHNSA HEPA3PbIBHO CBA3aHbl C JIMYHOCTbLIO Y4aCTBYOLWMNX B HUX
nny,. B 3TX OTHOWEHMAX NMPOSABASETCA MHAWBUAYANIbHOCTb OTAEJIbHbIX FPpa)KAaaH Uan
OpraHM3aLmnm N OCYLLECTBIAETCS OLEHKA UX HPABCTBEHHbIX U UHbIX COLMaNbHbIX
Ka4yecTB.

Taknm obpa3om, Nog MMYHbIMU HEUMYLLLECTBEHHBIMN OTHOLWWEHNAMU crieayeT MOHUMaTb
BO3HMKatoLLMe NO nosBoay HemMyLleCcTBeHHbIX bnar obuiecTBeHHble OTHOLWEHUS, B
KOTOPbIX OCYLLECTBASETCA MHANBUAYaNAN3aumna TNYHOCTU rparkgaHnHa Uan opraHnsaums
MnocpencTBOM BbISABJIEHNSA N OLLEHKM NX HPABCTBEHHbIX N NHbIX COLMaNbHbIX Ka4yecTB.[14]

HocnTenamm nndHbIX HEMMYLLLECTBEHHbIX MPaB ABJIAITCA HE TOJIbKO rpakaaHe, HO N nx
KOJNIIEKTUBbLI, OpraHn3saummn.[15]

HenmyuLieCcTBEHHbIE OTHOLLEHWUS, PEFYJINPYEMbIE MPaXXAAaHCKUM 3aKOHOOAaTe/IbCTBOM,
pa3nensoTCcsa Ha CBA3aHHbIE C UMYLLECTBEHHbIMN JINYHbIE HEUMYLLIECTBEHHbIE
OTHOLWWEHMA (K HUM OTHOCATCS, B MepBYy0 o4epenb, HEMMYLLLECTBEHHbIE OTHOLLUEHUS,
CONyTCTBYHOLMNE NMYLLLECTBEHHbLIM NPaBaM Ha MHTENNEKTYasIbHYI0 COOCTBEHHOCTb -
aBTOPCKOE NpaBo M T.M.) U HEOTYYXAAaeMble HeMaTepuanbHble 6nara, KoOTopble He
perynnmpyloTcs, a 3alnLLaloTCa rpa*KJaHCKMM 3aKOHO4AaTEeNbCTBOM, €CJ/IN NHOE He
BblTEKAET U3 cyllecTBa 3Tux 6nar.[16]

PerynmpoBaHumne Takoro poga OTHOLWEHUA HOPMaMM Frpa>KAaHCKOro npasa obycnoBneHo
TeM, 4To oHM obnafatoT CBOMCTBAMM, KOTOpPbIE MOAAATCA FrPpaKA4aHCKO-NPaBoOBOMY
perynmnposaHuto.[17] Kpome Toro, os4 NoJjiHOW 3aWnTbl NpaB U MHTEPECOB rpakgaH nnu
opraHmsaumm nHorga HeobxoomMMo NCMOJsIb30BaTb FPaKAaHCKO-NpaBoBbIe



OoXpaHuTesbHble cpencTBa. Tak, 4eCTb U AOCTOMHCTBO rpaXkKAaHNUHA OXPaHSATCSA
HOpMaMu YroJIOBHOIro NpaBa O HaKa3aHWM 3a KNeBeTY Uam ockopbneHne Kak 3a
YMbILLJIEHHOE npecTyrnJeHune. NpaxgaHCKoe 3aKoHOA4aTeIbCTBO A0NYCKaeT 3alunTy
ockopbneHHoro B cny4vyae gobpocoBecTHOro 3abnyxaeHmns pacnpocTpaHuTens
rnopoYallnx CBeAEHNN, Aa)Ke B TOM CJlydae, Korga yCTaHOBUTb TaKoe JILLO HEBO3MOXXHO.
Bonee Toro, HapyLweHue 4eCTu N OCTONHCTBA WK AEN0BON penyTauun rpaxaaHnHa
MOXXEeT MoBJieyb A1 HEro UMyLLLeCTBEHHbIe YObITKM (HanpuMmep, B CBA3U C
HeobX0AMMOCTbIO N3MEHNTb MECTO PaboThbl U XUTENLCTBA), KOTOPbIE BO3MELLAOTCA
Mo HOpMaM rpa>gaHckoro npasa.[18]

B cootBeTCcTBUM C N. 1 CcT. 2 TK rpakAaHCKM NPaBoOM PEryanpyoTCcs Te nYHble
HEeMMYLLECTBEHHbIE OTHOLUEHMNS, KOTOpPble CBA3aHbl C MMYyLLLECTBEHHbIMU,. OTCloaa
cnenyeT, YTO JINYHbIE HENMYLLLECTBEHHbIE OTHOLLIEHUS, HE CBSI3aHHbIE C
NMYLLECTBEHHbIMU, FPaXXAaHCKUM NPaBOM He perynmpyoTcs. Takoe yaaneHue s
npeamMeTa rpaXAaHCKoro npaBa JIMYHbIX HEMMYLLLECTBEHHbIX OTHOLUEHWI, He CBA3AaHHbIX
C UMYLLLECTBEHHbLIMU, NpeacTaBnseTcsa Maso 060CHOBaHHbIM. ECK INYHbIE
HEeMMYLLECTBEHHbIE OTHOLLEHUS TArOTET K NpeaMeTy FPak[laHCKOro rnpaBa, TO OHU
JIOJIKHbI UM PEryinpoBaTbCs HE3aBUCUMO OT TOr0, CBSA3aHbl OHU C UMYLLLECTBEHHbIMY
OTHOLLEHUAMUN U HET. B cuny 3Toro uMBMANCTMYECKas HayKa He O0JKHA
OrpaHNYMBaTbLCS OMMCAHMEM NPaBWUJI, COAEPXXALLMXCS B [parKAaHCKOM KOoAeKce U ApYyrux
HOPMATUBHbIX aKTax rPaKAaHCKOro 3akoHodaTesIbCTBa. B ee 3agavy BxoauT
0b60CHOBaHMe NpeaMeTHOro eAMHCTBA rPa)KaaHCKOro npaea. 14 3Toro HeA0CTATOYHO
KOHCTATUPOBATb, YTO FParkAaHCKUM NMPaBOM PErynNpyTCs UMYLLECTBEHHO-
CTOMMOCTHbIE U JINYHbIE HEMMYLLIECTBEHHbIE OTHOLLEHUs. Heobxoanmo, HeECMOTpPS Ha
BHELLIHIOI MPOTMBOMOJIOXKHOCTb 3TUX ABYX COCTABHbIX YacTel npeaMeTa rpakgaHCKoro
npaBa, BbIABUTb TO 0bLlee CBONCTBO, KOTOPOE 1 NO3BoASET 06beANHNTb MMYLLLECTBEHHO-
CTOMMOCTHbIE U JINYHblE HEMMYLLIECTBEHHbIE OTHOLLEHUS B NpeaMeTe 04HOM U TOW XKe
OTpPacan - rpakJaHCKOM rpaB.e.

NMyLLLeCTBEHHO-CTOMMOCTHbIE OTHOLUEHUSA NpeanosaratoT B3aMMHYI0 OLLEHKY
yYaCTHUKAMN 3TUX OTHOLUEHUNI KONIMYECTBa U KavyecTBa Tpyda, BOMJIOLWEHHOr0 B TOM
MaTepuasnbHOM 6nare, No MoBoAYy KOTOPOro 3TN OTHOLWEHUS CKaabiBatoTCA. JINYHbIe
HeMMyLLeCTBEHHbIE OTHOLIEHMS, B CBOIO O4epeab, MpeanosiaratoT B3aUMHYIO OLEHKY MX
YY4aCTHUKaAMN MHONBUAYANbHbIX Ka4eCTB JIMYHOCTU, YHaACTBYIOLEN B 3TUX OTHOLUEHUSX.
B3anMMOOLEHOYHbIN XapaKTep NMYLLECTBEHHO-CTOMMOCTHbIX U JINYHbIX
HEMMYLLLECTBEHHbIX OTHOLLEHUA U COCTaBASEeT To obLlee CBONCTBO, KOTOPOE NMo3BonseT
06beanHNTbL NX B MpeamMeTe rpa>kgaHCcKkoro rnpaBa. Bo nibexaHne HegopasyMeHUn
cnenyeT OTMETUTb, YTO OLLEHOYHbIN XapaKTep HOCAT BCce 0buecTBEHHbIE OTHOLLEHUS.



OAOHaKO B3aMMOOLLEHOYHbIN MPU3HAK XapaKTepeH TOJIbKO A1 Tex 06w ecTBEHHbIX
OTHOLLEHNN, KOTOPble BXOAAT B NpeAMeT rpa>kaaHCKoro npasa. Hannymne storo obuwero
npu3Haka n obycnoBameBaeT NpPpUHUMUNNANILHOE e ANHCTBO BCEX MMYLLLECTBEHHO-
CTOMMOCTHbIX U JINYHbIX HEMMYLLLECTBEHHbIX OTHOLLUEHNIN B Kakown bbl chepe
0eAaTeNbHOCTU Yesl0BEKA OHUN HUN BO3HUKANM N KaKoB 6bl HU Bblf1 X CYyOBbEKTHbLIN COCTaB.

B MMyLLeCTBEHHbIX OTHOLLEHUAX B3aUMHas OLEHKa NMPOoSBAAETCA B CTOMMOCTHOW popMe,
a B HEMMYLLECTBEHHbIX - B BUAE HPAaBCTBEHHOW U MHOMN COLMANIbHON OLLEHKUN JINYHbIX
KadecTB rpaxkgaH n opraHmnsaunn.[19] NMNoCkKonbKy CTOMMOCTHasA OUEeHKa MMeeT MeCcTo
TOJIbKO B UMYLLECTBEHHO-CTOMMOCTHbIX OTHOLLEHNAX, @ HPAaBCTBEHHAA N NHAS
coynasibHas oueHKa JIMYHbIX Ka4YeCcTB Frpa)KaaH U opraHn3aunn - B IMYHbIX
HEMMYLLLECTBEHHbIX OTHOLLEHUSAX, TO U NMpeaMeT rpakgaHCKoro rnpaBa MOXXHO
onpenennTb Kak B3aMMOOLEHOYHble 0bLLeCcTBEHHbIE OTHOLWEHUSA B BUAE MMYLLLECTBEHHO-
CTOUMOCTHbIX N JINYHbIX HEUMYLLLECTBEHHbIX OTHOLWWEHNI.[20]

YCTaHOBMEHHbIN CT. 2 TK nepeyeHb OTHOLLIEHWIA, PperyanpyemMbix rpaXkaaHCKUM npaBoM,
He ABNAETCS NCHEePMNbIBAOLLIMM, TaK KaK B COOTBETCTBUM C M. 1 cT. 8 MK rpaxaaHckue
npaBa 1 0653aHHOCTM MOTYT BO3HMKATb TakKXXe U3 OCHOBAHWI (Caenok, AeNCTBUI), XOTA
N HEe NPeayCMOTPEHHbIX 3aKOHOM, HO He MPoTUBOpeYaLLnx emy.[21]

2.3.MeTOopA rpa>kaaHCKO-NpPaBoOBOIro peryJiupoBaHus.

NMoa meToaO0M NPaABOBOro PeryanpoBaHmns obLecTBEHHbIX OTHOLLIEHMI NMOHNMAETCS
COBOKYMHOCTb cnocoboB, cpeacTs, NPMEMOB, MOCPeACTBOM KOTOPbIX NpaBo
BO34ENCTBYEeT Ha 0bLeCcTBEHHbIE OTHOLLEHUNS, Ha MOBEAEHMNE rpakgaH N opraHmnsaunin B
3TUX OTHOLWEeHnAX.[22]

Ecnun noHAaTne npegmeTa rpak4aHCKoOro npasa CBA3aHO C BONPOCOM O TOM, Kakune
obuecTBeHHbIE OTHOLWEHNS PEryNPYOTCA rPpakaAaHCKMM NMPaBoM, TO NOHATME MeToaa -
C BOMNPOCOM O TOM, KaK 3TN 0bLLEeCTBEHHbIE OTHOLLUEHUSA PEryAMPYOTCA HOPMaMM
rpa>kgaHCKoro npas.a. lNosTomMy Mexay npeaMmeToMm n MeTo4oM NpPaBOBOro
perynnpoBaHuns CylecTByeT BeCbMa XXeCTKas CBA3b. MeTo npeponpenensercs
ocobeHHOCTAMM NpegMeTa NPaBoOBOro perynmposaHusa. Hann4me obuwero ponosoro
CBOMCTBa, NpUCyLLEero BcemM obLeCcTBEHHbIM OTHOLLIEHUSAM, BXOAAWNM B npeamMeT
rpa>kK4aHCKoOro npaea, npegonpenenseTr n NpUMeHeHNe K HUM egUHOro MmeToa
NMpaBoOBOro peryamposaHuns.[23]



NpaBoBoe perynmpoBaHmne o6 ecTBEHHbIX OTHOLLIEHWNIA OCYLLECTBISETCS B HOPMATUBHOM
nopsake nocpeacTBOM NpenoCTaB/IEHNSA Frpa)KgaHaM 1 opraHm3aunam
COOTBETCTBYIOLLMX MPaB N HageneHns nx obsasaHHOCTAMMN.

HopMbl NpaBa MOryT 3anpewaTb Y4aCTHMKaM COBepLlaTb HEKOTOPbIe AeNCTBUS,
npeannucbiBaTb KOHKpeTHoe noseseHne nmbo paspewlatb caMnM onpenensaTb XapakTep
B3aWMOOTHOLUEHN Jpyr ¢ ApyroMm. B oTamnyme ot HopM Mopanun, cobniogeHne KoTopblxX
obecnevymBaeTca Mmepamn 0bLWECTBEHHOr0 BO3OENCTBUSA, HapyLLUeHNne HOpM rnpaBa
npepnonaraeT BO3SMOXXHOCTb NPUMEHEHUss Mep rocyfapCTBEHHOr 0 NPUHYXAeHus. Takue
CBOMCTBa NpUCyLLM BCEM OTpacaaM npasa.[24] BmecTe ¢ TeM KaXkaasa oTpac/b npasa
obnapaeT u cneyndmnyeckumMmn cpencTsamMmm BoO3LeNCTBUSA Ha NoBeJeHne Y4aCTHUKOB
obuecTBeHHbIX OTHOLWEHNN.[25]

ObLecTBeHHbIE OTHOLLUEHUS, COCTaBsIOLWNE NpeaMeT rpaXkaHCKoro npaea, HOCAT
B3aMMOOLIEHOYHbI XapakKTep. B3anMHas ke oLeHKa y4aCTHUKOB 00LLLeCTBEHHbIX
OTHOLLUEHWNI MOXXeT NpPaBuUJIbHO (POPMUPOBATLCS JNLLbL NPU YCIOBUM PAaBEHCTBA
OLEHMBAKOLLMX CTOPOH. M03TOMY MMYLLLECTBEHHO-CTOMMOCTHbIE U JINYHbIE
HENUMYLLEeCTBEHHbIE OTHOLLEHNS NoJlydatoT Hanbosiee NosIHOE Pa3BUTUE TOJSIbLKO B TOM
cay4yae, ecsii OHU PeryanpyoTcs Ha OCHOBE IOPUANYECKOro paBeHCTBa CTOPOH. U3 aToro
JIOFMYHO BbITEKAET, YTO B FPAXXAAHCKOM MpaBe NPMMEHSETCS MeTo IPUANYEeCcKoro
pPaBEeHCTBa CTOPOH.

tOpuanyeckoe paBeHCTBO CTOPOH B rPa>KAaHCKOM MpaBe 03HAa4YaeT, YTO HM O4Ha U3
CTOPOH B rpaklaHCKOM NPaBOOTHOLLUEHNN He MOXKET npegonpenensaTb NosegeHne
APYron CTOPOHbI TOJILKO B CUJTy 3aHMMaeMOro et B MPaBOOTHOLLUEHUW MOJIOXKEHUSA, KaK
3TO MMeeT MecCTo, HarnpuMep, B aAMUHNCTPaTUBHOM MpaBooTHoLWeHUW. NMpuMeHeHue
MeTOo4a IPUANYECKOro paBeHCTBaA CTOPOH obecnevynBaeT yH4aCTHUKAM FpaKgaHCKMX
NPaBOOTHOLLIEHUA HE3AaBUCMMOCTb U CAMOCTOSATEJIbHOCTb, MO3BOJIAET UM NPOABNATH
WHULNATUBY U NMPeanpumMmMymMBoCTb, COBepLUIaTb Jilobble 4eNCTBUSA, He 3anpeLleHHble
3aKOHOM, YTO MMeeT Ype3Bbl4aHO Ba)kHOe 3Ha4YeHne 019 Pa3BUTUSA MPa>KaaHCKOro
obopoTa B YC/IOBUAX PbIHOYHON SKOHOMUKN.[26]

NMpaBoBas MHMLUMATUBA O3HA4YaeT, 4TO NpuobpeTeHne cybbeKTUBHbLIX NpaB NPOUCXoaunT
Mo MHMUMaTMBE CYyBBLEKTOB rpa>kgaHCKOro npaBa NyTeM COBEPLUEHNS UMK
onpeneneHHbIX 0enCcTBUN, T.e. "nepsbin Wwar" B pa3BUTUN OTHOLWEHUA NMPUHALNEXNT
cybbekTaM rpa>xaaHckoro npasa.[27]

OTpacneBon MeToa NPaBOBOro peryampoBaHns obLecTBEHHbIX OTHOLLIEHNI
npeacTtaBnsgeT cobon KOMMAEKC cpencTB 1 cnocoboB BO3OeNCTBUSA Ha 06LLECTBEHHbIE



OTHOLUEHUSA, peryanpyemble JaHHON OTpacsbio NpaBa. YeTblpe OCHOBHbIX NPU3HaKa
XapaKTepusylT OTpacsieBON MeTOo4 perynpoBaHns obLeCcTBEeHHbIX OTHOLIEHWUIA:
XapaKTep NpaBOBOro NOJIOXKEHUSA YH4aCTHUKOB perysmpyemMbliX OTHOWEHUA; 0COBEHHOCTb
BO3HVMKHOBEHNSA NPaBOBbIX CBA3EN MeXAYy HUMU; cneunduka paspeeHns KOHPINKTOB;
0CODBEHHOCTN, NCMOJIb3yeMblX B JaHHOW OTpac/n npasa Mep NMpUHYOUTESIbHOro
BO3EeNCTBUSA Ha NpaBoHapyLInTenen.

B npeaMeT rpa)xJaHCcKoro npasa, Kak y>Ke 0TMeYasioCb, BK/II0OYAOTCS Npexxe BCero
NMYLLLECTBEHHbIE OTHOLLEHMNS 3KOHOMUYECKN HE3aBUCUMbIX CybbeKkToB. UX
3KOHOMMYeCcKast HE3aBUCMMOCTb OCHOBaHa IGO0 Ha TOM, YTO YYAaCTHUKN AaHHbIX
OTHOLUEHUI - COBCTBEHHUKIN MpUHaaiexallero nmyLlecTea, 1mbo obnagatoT
NMYLLLECTBEHHO-PACNOPSAANTENIbHON CAMOCTOSATEJIbHOCTBIO MO UHLIM 3aKOHHbBIM
OCHOBAHMSAM, MHa4e roBops, SABJSIOTCA CAaMOCTOSATEIbHbIMM TOBAapOBAaAebLaMu.

3 cka3aHHOro BbITEKAIOT Crefytowme 0CHOBHbleE 0COBEHHOCTUN rpa>kAaHCKO-MPaBOBOIro
MeToda perysimpoBaHnUs Ha3BaHHbIX OTHOLWEHWN. [OCKONbKY Mbl UMEEM 34eCb Aeso C
3KOHOMWYECKN HE3aBUCUMbIMU U CAMOCTOATENbHLIMU Cy6bekTaMn, TO N rpakaaHCKoe
npaBo, NMpeXxae BCero lpuanyeckmn 3akpenssieT Takyto He3aBUCMMOCTb U
CaMOCTOSTE/IbHOCTb CYyOBEKTOB rpakiaHCKNUX NpaBooTHOLWEeHM. OHa Bblpa>kaeTcsa B
NPU3HAHNKM 33 OpPraHn3aunsaMm U rpa>kaaHaMm paBHOro NMoJsIOXKeHUs BO
B3aMMOOTHOLUEHUSAX, B HAJIMYNN MEXAY HUMMN KaK Yy4aCTHMKaMK rpakaaHckoro obopoTa
OTHOLLUEHUN IOPUANYECKOr0 PpaBeHCTBA U B OTCYTCTBUN MeEXAY HAMW OTHOLUEHWI BNacTn
N NoA4YnHeHnsa (BHEIKOHOMUNYECKNE HEPABEHCTBA).

FOpnanyeckoe paBHoOMpaBMe BOBCE HE O3HAYaET NMPU3HAHNSA YPAaBHUTENBHOCTU B chepe
NMYLLLECTBEHHbIX OTHOLEHWUI. CyLLIHOCTb OPUANYECKOr0 paBHOMNpPaBus CybbekToB
rpakAaHCKNX MPaBOOTHOLLEHMWIA - B paBHOMpPaBMn Bcex hopM coO6CTBEHHOCTH,
NMYLLLECTBEHHO-PACNOPSAANTENIbHON CaMOCTOATENIbHOCTU NPW OpraHn3aLnm
X03ANCTBEHHbIX CBA3EN MeXAY HAMU, a TakXXe B PaBEHCTBE Mep lpUanNYecKom
rpa>kK4aHCKO-MpaBOBOM OTBETCTBEHHOCTY UX APYr Nepes APYroM Npu HapyLUEHUN
HOPMasibHOro X04a peannsaunmn OTHOLLIEHWN, PErYJINPYEMbIX FPaXKAaHCKMM MPaBoOM.

Ho ecnn y4acTHUKM rpakgaHckoro o6opoTa CaMoCTOATENIbHbI 1 HE3ABUCUMbI OOUH OT
APYroro 1 OTHOLUEHUSA MeXAY HAMU BO3HUKAIOT, KakK NpaBu/o, Ha OCHOBE COrslacoBaHusA
NX BOJIN, TO O4EBUOHO, YTO M CMOPHbIE BOMNPOCHI MOFYyT peLllaTbCa Mexay HUMMK Ha
OCHOBE B3aVMHOW LOMOBOPEHHOCTU, @ NPU ee OTCYTCTBUM - CyAOM, apbuTpakHbIM
CynOM, TPETENCKMM Cy[O0M, T.e. OpraHaMu, He CBA3aHHbIMU C OQHOW M3 HUX KaKUMn-nnbo
JINYHBIMU, UMYLLLECTBEHHLIMU AW aAMUHUCTPATUBHLIMU OTHOLLEHUSIMU, TaK KakK B
NPOTUBHOM Ciydae byaeT HapyLleH NPUHLMN IOPUANYECKOro paBeHCTBa CTOPOH.



HakoHeLl, NOCKOJIbKY OCHOBHYO MAacCy rpa>AaHCKO-NpPaBOBbIX OTHOLUEHWUI COCTABASIOT
NMYLLIECTBEHHbIE OTHOLLEHUS, TO U FPa’k[aHCKO-NpaBoBas OTBETCTBEHHOCTb TakXxe
[OJIKHA HOCUTb MMYLLECTBEHHbIN XapakTep. OCHOBHbIE 0COBEHHOCTM rpa’KAaHCKO-
NMPaBOBOW OTBETCTBEHHOCTU N COCTAB/ISIET €€ UMYLLLECTBEHHbIA U KOMNEHCALMOHHbIN
XapaKTep, COOTBETCTBYOLWMNA NPUHLNMY SKBUBANEHTHOCTW, AEACTBYOLLEMY B chepe
TOBAPHO-AEHEXHbIX OTHOLLUEHUA.

Mepbl MMYLLLIECTBEHHOW FPa>K4aHCKO-NPaBOBOM OTBETCTBEHHOCTU MOTryT 6bITb
NMPUMEHEHbI MPUN HapPYLUEHUW JINYHbIX HEMMYLLLECTBEHHbIX MPaB OpraHm3aunm n rpa>kiaH.
Ho na)ke Bo3MelleHne MopasibHOro Bpeda BO3MOXXHO B UMyLLeCcTBeHHOW popme.[28]

Takum ob6pa3omMm, rpa’kJaHCKoe NPaBo MOXKHO OMNpeaesinTb Kak COBOKYMHOCTb NPaBOBbIX
HOPM, PerynpynLLInx Ha Havdanax PUANYECKOro paBeHCTBa CTOPOH NMYLLIECTBEHHO-
CTOMMOCTHbIE U JINYHbIE HEMMYLLLECTBEHHbIE OTHOLLEHWNSA.[29]

2.4.Mpobnembl NnpeaMeTa U MeToaa FPa>k BaHCKO-
NPaBoOBOro peryJmpoBaHus.

Bonpoc o npeameTe n MeToAe rpa>kAaHCKOro npasa HOCUT AUCKYCCUOHHbIN XapakTep. B
NnTepaType BbiCKa3blBalOTCA U Apyrue cy>XaeHus. B 4acTHOCTWU, CNOPHLIM SABNSeTCA
CaMO MOHATNE UMYLLLECTBEHHbIX OTHOLLUEHUN, peryanpyemMblX rpa>K4aHCK1UM npasom. Pan
aBTOPOB MoJsiaratoT, 4TO HeOBX0ANMMO OrpaHNYNTb NUMYLLECTBEHHbIE OTHOLLEHNSA OT
MaTepuasibHbIX, MPOU3BOACTBEHHbIX U 3KOHOMUYeCKNX.[30] HeobxoanMoCTb Takoro
pa3rpaHnyYeHns obbl4HO 06BACHAETCH Tak, YTO MaTepuasibHble, MPONU3BOACTBEHHbIE U
SKOHOMMNYECKME OTHOLLIEHNA HOCAT 0O bEKTMBHBIN XapaKTep N MO3TOMY HEe MOryT
perynupoBaTbCA HOpMaMu rnpaBa. Mexxay TeM 4YenoBeK He B COCTOAHUN N3MEHUTb
3aKOHbI, MO KOTOPbIM Pa3BMBAOTCA MaTepuasbHble, NMPOU3BOACTBEHHbIE U
3KOHOMMYecKMe oTHoweHna. OAHaKo OH MOXXeT B0 YCKOPUTb UX pa3BuUTme B
COOTBETCTBUMN C CyLecTByowen 06beKTUBHON 3aKOHOMEPHOCTbIO, JINOO 3aTOPMO3NTL
pasBUTUE 3TUX OTHOLIEHUWN, 4TO HEOOHOKPATHO MMesi0 MeCTO B UICTOPUN pPa3BUTUSA
obwecTtBa. CoenaTbh 3TO MOXHO, JINLLb OKa3biBas onpefesieHHoe BO34eNCTBMe Ha
paccMaTpuBaeMble OTHOLEHUSA, B TOM YUC/1e U MOCPeACTBOM UX NPaBoOBOro
peryampoBaHus.

Bonee obocHOBaHHOW NpencTaBaAseTCa NO3ULUSA TeX aBTOPOB, KOTOPbIE CYHUTAIOT, 4YTO
MOHATUA NPOU3BOACTBEHHbIX, MaTepuasibHbIX, SKOHOMUYECKUX N UMY LLEeCTBEHHbIX
OTHOLLUEHUN C pa3HbIX CTOPOH OTPa>katoT pas/iInyHbie CBONCTBA OAHUX U TEX Xe



obuwecTBeHHbIX OTHOLIEHMI, BO3HUKAOWMX B NpoLLecce Npon3BOACTBa, pacnpeaeneHus,
obmeHa n noTpebneHnsa matepuanbHbix 6nar.[31]

Tak, TEPMUH «MaTepuasibHble» OTpa)KaeT TOT PaKT, YTO XapaKTep YKa3aHHbIX
OTHOLLUEHNN onpeaenaeTcs MaTepuasbHbIMU YCIOBUAMU XN3HN Ntoaen. NoCKobKy
paccMaTpuBaeMble 00l EeCTBEHHbIE OTHOLLEHNSA BO3HMKAOT B NMpoLiecce Npon3BoaCcTBa,
MNX Ha3bIBalOT MPON3BOACTBEHHbLIMN OTHOLUEHNAMU. TEPMUH «IKOHOMUYECKNES
ynoTpebnsaeTcsa B Tex C/ayydasax, Korga BakHO NoAYEepPKHYTb, YTO CKNaAbiBalowWmecs B
npouecce Npon3BoaCcTBa 0OLECTBEHHbIE OTHOLIEHMSA COCTaABAAIOT dIKOHOMUYeckuin 6asnc
obuwectBa. YHTobbl OTPa3nTb CBA3b 3TUX OTHOLLUEHUNI C MaTepuaibHbiMKN Braramm
(MMYLLLECTBOM) X Ha3bIBAOT MMYLLECTBEHHBIMU OTHOLLUEHUSMN.

Pa3nunyHble KpuTepuun npegnaratnTca N N OTrpaHNYEeHNS NMYLLLECTBEHHbIX OTHOLLEHUN,
perynupyembiX rpaXiaHCKUM NpaBoM, OT UMYLLLECTBEHHbIX OTHOLUEHU, BXOOALWNX B
npegmeTbl gpyrux otpacnen. Tak, C.H. bpaTycCb cneynduyeckmnin npmusHak
NMYLLLECTBEHHbIX OTHOLLIEeHU, BXOOAWMX B NpeAMeT rpa>KAaHCKoro npasa, ycMaTpuBaeT
B MMYLLECTBEHHOWN CaMOCTOATEeNbHOCTU nx cybbekTos. C.C. AnekceeB - B UMYLLLECTBEHHO
pacnopagnTenbHON CAaMOCTOATENIbHOCTU YH4aCTHUKOB NMYLLLECTBEHHbIX OTHOLWeHUn. A.B.
[lo3opLeB B Ka4yeCcTBE TaKOro KpUTepusa ncrnosb3yeT npusHak obocobneHHoro B obopoTe
nmyuwectsa. KO.K. ToncTon cHnTaeT, 4TO B Ka4eCTBE MCKOMOro npu3Haka BbiCTynaeT
paBeHCTBO YY4aCTHUKOB UMYLLECTBEHHbIX OTHOLUEHUWN, peryampyeMblixX rpa>KjaHCKnuMm
npaBoM. HekoTopble U3 3TUX B3r/IA40B HalM OTPa)KeHne B 4eNCTBYIOLWEM
3aKoHopaTesnbCcTBe. Tak, CT. 2 ['Y yCTaHaBAMBAET, YTO rpakAaHCKoe 3aKOHO4aTeIbCTBO
perynupyeT UMyLLeCTBEHHbIe U CBA3aHHbIe C HAMW JINYHbIE HEUMYLLLECTBEHHbIE
OTHOLLUEHMS, OCHOBAaHHbIE Ha PaBEeHCTBE, aBTOHOMUMN BOJIN N UMYLLLECTBEHHOW
CaMOCTOSATEsIbHOCTUN NX Y4AaCTHUKOB.

INa N3n10>XKEeHHbIX Bbille MO3MNLMIA XapaKTepHa ogHa obLias YyepTa: B KayecTBe
npeaMeTHOro Nnpu3Haka rpa>k4aHCcKoro npaBa B HUX UCMOJIb3YIOTCA CBOMCTBA He cCaMux
obuecTBEHHbIX OTHOLWEHNI, @ UX YH4aCTHUKOB UM NMYyLLeCcTBa, Mo NOBOAY KOTOPOro
BO3HUMKAIOT 3TN OTHOWeEHUA. Mexay TeM cneunduyecknin npmnsHak (MNoso>xKeHue)
YYaCTHMUKOB MMYLLLECTBEHHbIX OTHOLLEHU onpenenseTca XxapakTepoM 3TUX OTHOLUEHUN,
a He HaobopOT. DKOHOMUMYECKNE XKe MPU3HAKN UMYLLLECTBA CyLLECTBYIOT He CaMu Mo
cebe, a npeponpenenstoTcs 0cCobeHHOCTAMM Tex 06 eCTBEHHbIX OTHOLLEHUIN, KOTOpble
CKNaabliBalOTCs MO NOBOAY 3TOr0 MMyLlecTsa. B cuny aToro npegmMeTHbIN NMPU3HaK
rpa>k4aHCKOro rpasa npaBujibHEe NCKaTb B Crieunduke caMmx nMyLLeCcTBEHHbIX
OTHOLWIEHNN, @ HE B 0OCODEHHOCTSAX NONOXKEHNSA, 3aHUMAEMOIr0 UX YHYaCTHUKaMN, NN
MMyLLecTBa, N0 NOBOAY KOTOPOro 3TN OTHOLLEHUSA BO3HUKAIOT. B KayecTBe Takoro
crneundnyeckoro nNpm3Haka MoXeT bbITb NCMNO0JIb30BaH CTOMMOCTHbIN XapakKTep



nMyLleCTBeHHbIX OTHOLUEHUN, BXOAALWNX B npegMmeT rpa>XgaHCcKoro rnpasa.

MNo-pa3HoMy B nnTepaType o0bACHAETCA N BKJIOYEHME B NpeaMeT rpa>KJaHCKoro rnpasa
JINYHbIX HEMMYLLECTBEHHbIX OTHOWeHUN. OgHM aBTOPbI NoJlaratoT, YTO JINYHbIE
HEeVMYLLeCTBEHHbIE OTHOLIEHUSA PEryinpyrTCa rpaXKgaHCK1UM NpaBoM B CUY NX
CBA3@HHOCTN C UMYLLECTBEHHbLIMU OTHOLWWEHUAMN. O4HAKO CBA3aHHOCTb pPa3J/InYHbIX
0o0LeCcTBeHHbIX OTHOLWEHUA He 03HavYaeT X OAHOPOAHOCTU 1 caMa Nno cebe He MoOXXeT
C/IY>KUTb OCHOBaHMEM 015 BKJIIOYEHNS YKa3aHHbIX OTHOWEHUI B NpeaMeT O4HON N TOW
XXe oTpac/sv npasa. Tak, OTHOLWEeHUA Mo NOBOAY NpefoCTaB/IeHNs rpa)KgaHaMm »XXnaomn
naowann n OTHOLLIEeHUs HarMa 3TON XXUJI0M rnJiowaamn Hepa3pbiBHO CBA3aHbl MeXY
cobon. OgHaKoO perysmpyTCca OHU passINYHbIMN OTPaCAMU: NepBble -
AOMUHUCTPATUBHbLIM, BTOPbIE - FPaXKgaHCKUM npasoM. HaobopoT, Mexay fapeHnem v
[0roBOPOM CTPOUTENILHOro Nnogpsana HeT TeCHOW CBA3M, HO TEM HE MeHee OHU BXOOAT B
npegmMeT OOHOW N TOW XXe OTpac/in rpa>KgaHCKoro npasa. pyrue y4yeHbole nosarator,
YTO JINYHbIE HENMYLLLECTBEHHbIE OTHOLLEHUS, Byaydn HETUNUYHBIMU ONS FPaXAaHCKOro
npaBa, OKa3aJInCb BTAHYTbLIMU B Chepy rpa>kAaHCKO-NMPaBOBOro perysjnpoBaHns, Tak Kak
OJ19 HUX CTaJs10 BO3MOXXHbIM NCMOJIb30BaTh Y>Ke CJI0OXKMBLIMNCA MeTo rpakAaHCKo-
rMpaBoOBOro peryamposaHnsa. O4HaKO N B 3TOM C/ly4ae BO3HMKaeT BOMPOC, novyemy
WMEHHO JINYHbIE HEMMYLLLECTBEHHbIE OTHOWEHMA obnafatoT TakuM o06LwmMM CBONCTBOM C
NMYLLEeCTBEHHO-CTOMMOCTHbLIMN OTHOLUEHUSAMW, KOTOPOE N MO3BOJINJI0 PacrnpoCTPaHUTb
Ha HUX rpa)K4aHCKO-MPaBOBON MeTOL perynpoBaHus obLiecTBeHHbIX OTHOLWEeHW. B
KayecTBe Takoro obobwatouiero npusHaka KO.K. ToncTton paccmaTpuBaeT paBeHCTBO
CTOPOH B UMYLLLECTBEHHO-CTOMMOCTHbIX U JINYHbIX HEUMYLLLECTBEHHbLIX OTHOLLEHUAX.
MeXxay TeM NosloXKeHne, B KOTOPOM OKa3bIBalOTCA YHAaCTHUKUN peryavmpyemMbixX npasom
00LWeCTBEHHbIX OTHOLWEHW, 3aBUCUT OT TOr0, KAKOW MeTOo NMpaBoro peryJnpoBaHus
n3bpaH 3akoHopaTenem. ECnm npmsHaTb, 4TO CTOPOHA 06LLEeCTBEHHbIX OTHOLLUEHUMN,
BXOAALWLNX B NpeaMeT rpa)KgaHCKoro rnpas, HAXOAUTCA B PaBHOM MNOJIOXeHUN N 6e3 nx
NpPaBoOBOro perysnpoBaHUs, TO CTAaHOBUTCSA 6eCCMbIC/IEHHbIM CaMO NpaBoBoe
perynnpoBaHne yKasaHHbIX OTHOLLIEHUA MeTOAO0M paBHOMpPaBUS, KOTOPbIN, KakK cHUTaeT
tO.K. ToncTton, asnsgeTca crneunpunyeckum MeTooM rpa>KgaHCKoro rnpasa.
O6obwatowmm NpM3HaKoM, NO3BONAOLWNUM 06bEANHNTL NMYLLLECTBEHHO-CTOMMOCTHbIE U
JINYHble HeMyLLeCTBEeHHble OTHOLLEHNS B NpeaMeTe O4HOW OTpaciiv, ABASeTCA UX
B3aMMOOLLEHOYHbIN XapaKTep, KOTOPLIN U NpegonpenenseT npuMeHeHne K HUM eanHoro
MeTo[a NPaBOBOro perysimpoBaHnsa - MeTon Iopnanyeckoro paseHcTBa CTOPOH.

CnopHbIM B LIUBUIMCTUYECKOM HayKe SBNSETCSA U BONPOC O METOAE MParKAaHCKO-
NMpPaBOBOro peryampoBaHus. LLInpokoe pacnpocTpaHeHne Noay4ynsio MHEHNE O TOM, 4TO
HeNb38 CBOAUTbL OTPAC/IEBON METOL NMPaBOBOro pPerympoBaHnNs K KaKOMy-TO O4HOMY



npuemy, cnocoby, nCrnosb3yemMoMy 3aKkoHOoZaTeNEM B AaHHON OTpacau npaBa. Metog -
3TO COBOKYMHOCTb NpmnemMoB, cnocobos BO34eNCTBMA Ha 0O EeCTBEHHbIE OTHOLLEH NS,
COBOKYMHOCTb OpMANYeCKMX ocobeHHOCTEeN faHHOW oTpacsn. Takoe NOHATUe MeToha
MO>XHO UCMOJIb30BaTb AJ1 PACKPbITUA COAEPXKAaHUSA FPakKAaHCKO-NPaBoBON (GhOpPMbiI,
OTpa3nB B HEM BCe MHOroobpasune passindyHbIX MPMUeEMoOB 1 CNocoboB BO3AENCTBUSA Ha
MHOIOYMC/IEHHbIE 0OWEeCTBEHHbIE OTHOLWEHNS, BXo4AWMeE B NpeaMeT rpa>kgaHCcKoro
npaBa. OQHaAKO, KaK HEBO3MO)>XHO MepeyncanTb BCe 0OLEeCTBEHHbIE OTHOLLEHWS,
BXo4sLMe B NpegMeT rpa)KAaHCKOro npaesa, Tak HEBO3MOXXHO U NPUBECTN BCE NPUEMbI U
crnocobbl BO3AENCTBUA Ha HUX, MPUMEHSAEMbIE B FPaXkKAaHCKOM npase. [Mo3ToMy Takoe
MOHATUE OTpacCseBOro MeTo4a HenpurogHo 4Na NCNosib30BaHUA ero B KayecTBe
KpUTepusa pasrpaHu4yeHmsa oTpacsaen pocCMNCKOro npaea. MeTon Kak Kputepun,
WHOVWBUAYANN3UPYIOLLNIA FPa>KAaHCKO-NPaBOBYO OTPaC/b B CMCTEME POCCUNCKOro
rnpaBa, OOJ/KEH XapaKTepmn30oBaTbCA TOJIbKO OLHON YepTOon, HO TakoW, KoTopas npucyLua
nobon HopMe rpakAaHCKoro npaea. B KayecTBe Takon 4epTbl U BbICTynaeT
tOpUANYEeCcKoe paBeHCTBO CTOPOH.[32]

2.5.DyHKU UM Frpa>kaaHCKOro npasa.

paxgaHCKOoe NpaBo Kak coCTaBHas 4acTb (3/1eMeHT) eauHON NPaBoOBOW CUCTEMBI
obnagaeT NpUcywnMm emy ocobbiMn PyHKLUMAMU (3agavammn). PyHKLUN NPaBOBOM
0TpaC/IN TaKXe XxapakKTepusyloT ee MeCcTo B CUCTeMe rnpaBsa, MOCKOJIbKY OTAe bHble
OTpacC/IN pa3sIN4alTCsA MO COAEPXKAHUIO N XapaKTepy BbIMOJIHAEMbIX MU (PYHKLUUNA.
OCHOBHbIMU OYHKLVSAMUN FPpa)K4aHCKOro rnpasa ABJSATCA peryisaTuBHasa n
oxpaHuTenbHasa. OCoObeHHOCTbIO FPakgaHCKO-NPaBOBOro peryjampoBaHusa aBnsaeTCs
npeobnagaHne perynaTuBHbIX 3a4a4 (B CpaBHeHUU, Hanpumep, ¢ PyHKLUSAMN,
BbIMOJIHAEMbIMU Y OJIOBHbIM MPaBOM).

Posb rpa)x4aHCKOro npasa COCTOUT NMpeXxae BCero B peryampoBaHUn HOpMasbHbIX
3KOHOMMNYECKMX OTHOLWEeHNN B obecTse. VIHaye roBops, OHO UMeeT Aiesi0 He CTOJIbKO C
NnpaBoHapyLEeHUsAMUN, CKOJIbKO C OpraHu3aumen obbl4HbIX UMY LLECTBEHHbIX
B3anmmocBssen. UIMeHHO No3TOMYy OHO COAEPXKUT MUHUMAJIbHOE KOJINYeCTBO
HeobX0AMMbIX 3aNpPeToB N MaKCUMYM BO3MOXXHbIX 003BOJIEHUN.

OxpaHuTesibHasa PYHKLUMNA FPpa>KgaHCKOro rnpasa MMeeT nepsooyYepeHON Lesbio 3aWnTy
NMYLLLECTBEHHbIX MHTEPECOB Y4aCTHUKOB rpa>kgaHckoro obopoTta. OHa HanpassieHa Ha
nogaep>xaHme NMyLeCcTBEHHOro COCTOSAHUA A0OPOCOBECTHbLIX CYObEeKTOB B MOJIOXKEHUN,
CyllecTBOBaBLUEM [0 HapyLWeHUs UX rnpas N nHTepecos. No3TomMy no obwemy npasuiy



OHa peann3yeTcs NyTeM BOCCTAHOBJIEHUS HAPYLUEHHbIX NpaB 1Mbo KoMneHcauum
NMPUYNHEHHbIX NOTepneBWNM YObITKOB. ACHO, YTO ee KOMMNeHCaTOPHO-
BOCCTaHOBMTEJIbHAsi HanNpaB/eHHOCTb 06yC/IOBNEHA 3KBMBAJIEHTHO-BO3ME34HON,
CTOMMOCTHOW NPMPOOOA UMYLLECTBEHHbIX TOBAPHO-AEHEXXHbIX OTHOLLEHWA.

Ba)kHbIN acneKT OXpaHUTEeNIbHOM PYHKLNM COCTaBNAET TakXXe npeayrnpenTtesibHo-
BOCMMUTaTesibHasa (NpeBeHTMBHAsA) 3a4a4a, COCTOALAA B CTUMYJINPOBAHUN U
opraHm3aumu Takoro rnosefeHns y4aCcTHUKOB B peryampyeMbiX OTHOLLEHUSAX, KOTopoe
NCKoYano 6bl He0bOCHOBaHHOE yLLEMAEHME NN HapyLLEeHNEe YY>KUX MHTEePeCoB.
Hanbonee ot4eT/INBO 3Ta PYHKLMSA BblpakeHa B OENNKTHbIX U UHbIX
NnpaBooOXpaHUTEeNbHbIX 00513aTeNbCTBaxX, a TakXXe B pernamMmeHTaummn JnYHbIX
HEeVUMYLLEeCTBEHHbIX OTHOLUEHUW. 34eCb OXpaHUTeNbHasa (PYyHKUMA rpaXkAaHCKOro npasa
TeCHO B3auMOLeNCTBYeT C ero OCHOBHOM, PerysifaTUBHON pyHKUMen B odopmneHunun xe
JINYHbIX HEUMYLLECTBEeHHbIX OTHOLUEHUN, He CBSA3AaHHbIX C UMYLLLECTBEHHbIMU,
rpakgaHckoe npaso BoobLe orpaHN4YMBaeTCa NCKOYUTENbHO 3aWNTHBIMUA
(oXpaHnTenbHbIMK) 3aga4amMin.[33]

NnaBa.3 B3aMMOCBA3b Frpa>kaaHCKOro npasa M Apyrux
oTpacsen 3aKoOHoOAaTeNbCTBA

3.1.N'paxxpaHCcKoe U agMUHUCTPaATUBHOE NpaBo.

B cucteme poccnmmnckoro npasa BCe oTpaciivm PYHKUMOHaIbHO B3aUMOCBA3aHbl. MX
pasrpaHnyeHmne Bbi3blIBaeTCA XapaKTepPOoOM TeX OTHOLWEHNN, KOTOPbIE OHW peryampytoT, a
Takxe HeobXxoAMMOCTbIO N3bpaHna ona nx pernaMmeHTaunm ocobbix Havan, cnocobos un
npmnemMos.

Hanbonee 4eTKO rpa>kaHCKOe NpaBo, OCHOBAaHHOE Ha paBeHCTBe CyH6BHeKTOB,
OT/INYAETCS OT OTPacNein, peryampyoLmnx oTHOWEHNS, MOCTPOEHHbIE MO TUMY «BNACTb-
noayYMHeHne». TakoBbIMU SIBASIOTCS rOCyAapCTBEHHOE, aAMUHUCTPATUBHOE,
3KOJI0rnyeckoe npaso 1 T.M. B HUX ncnonb3lyeTcs meTon, LEeHTPaIbHbIM Ha4YaaoM
KoToporo siBnaeTcs TpeboBaHue cybopanHauum. [laxke noseeHne BAacTHbIX CyObEKTOB,



BCTYNUBLUUX B @AMUHUCTPATUBHbLIN LOrOBOP, KOOPONUHMNPYETCH C Y4€TOM U Mo NnoBoAy
pacnpeneneHns nx NpaBoMo4Ynin B TOM UM MHOW cdepe. B rpakaaHCKoOM npase
NCNONb3YIOTCA NMPUeMbl KOOpANHaAUWUKW NMOBeAEeHNS PaBHbIX Y4aCTHUKOB.

MpencTaBneHne o rpaXkaaHckoM npaee bynet 6osee NOJHBIM U ICHbIM, B CJly4Yae ero
4eTKOro 1 NocsiefoBaTeIbHOrO pa3MeXxeBaHUsA C MPUMbIKAIOLWUMN K HEMY UHbBIMU
oTpacasmMu npaea. Jliobaa neaTenbHOCTb YesioBeka TpebyeT onpeneneHHoN
opraHusauun. Mostomy B ntobon chepe AesTENbHOCTU YeNloBeKa HeN3beXHOo
CKJ1aAblBaOTCS OpraHM3aLNOHHbIE OTHOLWEHNSA. Te opraHn3auUnoHHbIE OTHOLLEHNS,
KOTOpble BO3HMKaAIOT B cchepe Npon3BOACTBA, pacnpeneneHus, obmeHa nnm
notpebneHns, caMbiM TeCHbIM 06pa30M CBA3aHbl C BO3HUKAOLWNMUN TaM e
NMYLLLECTBEHHO-CTOMMOCTHbLIMW OTHOLLIEHUSMWU. Tak, AN1S 3aHSATUS CTPOUTESIbHOWN
AessTeNbHOCTbI HE0BX0ANMO NOJTYHYMUTb JINLEH3NIO OT KOMMNETEHTHOro opraHa
rocyapCTBEHHOro yrnpasaeHus. Mo3ToMy Mexay CTPOUTENIbHON opraHn3aunen n
OpraHoM rocyfapCTBEeHHOro yrpaBJieHNs BO3HMKaeT opraHn3aunoHHOe OTHOLLEHWE Mo
NOJTYYEHNIO INLLEH3UWN, TECHO CBSI3aHHOE C MMYLLECTBEHHO-CTOMMOCTHbLIMU
OTHOLUEHUAMU, B KOTOPble BCTYMNaET CTPOUTENIbHAA OpraHm3aums B npouecce
BbIMNOJIHEHUSA CTPOUTENbHBIX paboT. OAHaKO NpMpoaa OpraHN3aLMOHHbLIX OTHOLLEHW
npenonpenenseT Ux NpaBoBOe peryampoBaHMe NOCpeacTBOM 06a3bIBatOLLNX
npennucaHuii, onMparLLNXCca Ha BAaCTHbIE MOJTHOMOYNSA OpraHa rocyAapCcTBEHHOro
ynpaBsieHuns. No3ToMy ckiagblBaloLWMecs B pa3inyHbiX chepax AeaTesbHOCTUN YesloBeKa
OpraHn3auMoHHbIE OTHOLEHMS, Kak Obl TECHO OHUM HU BblIN CBAA3@aHbI C UMYLLECTBEHHO-
CTOMMOCTHbLIMU OTHOLLEHUSIMU, PETYINPYIOTCA HOPMaMN aAMUHUCTPATUBHOIO NpaBa, B
KOTOPOM MpUMeEHAeTCs MeToh BNacTU-NoaYnHeHuns. Tak, HopMaMn aiMUHUCTPATUBHOIO
npaBa PeryanpyTCs OTHOLWEHNS MeXOYy COOTBETCTBYOLWMMM KOMUTETAMM MO
yrnpaBJIEHMIO rOCy4apPCTBEHHbIM UMYLLLECTBOM M HAaXOASALWMMUCS B X BEAEHUN
roCyAapCTBEHHbLIMU YYPEXOEHUAMUN MO HaZEeNEeHUIO NoCefHNX HeEOOX0ANMbIM
NMYLLLECTBOM,

3.2.'paxpaHCKoe U TpyaoBoe npaBo.

IOnsa pa3rpaHUYeHns rpa>x4aHCKoOro n TpyAoBOro rnpaBa NPUHLUMMNANbHOE 3Ha4YeHne
NMeno To 06CToATENbCTBO, HTO B COOTBETCTBMM CO CJIOXKMBLUENCS B HalLen CTpaHe
KoHuenumen paboyas cuna He NpmnsHaBasacb ToBapoM. COOTBETCTBEHHO CYMTAINCh
YyTPaTUBLLNMUN CTOUMOCTHLIN XapaKTep N MMYLLECTBEHHbIE OTHOLWEHWSA, BO3HUKaBLLKWE MO
noBoAy TPYAOBOW OeATENIbHOCTU YesioBeKa (TpyAoBble OTHOWEeHUS). Mo3ToMy MX



NpaBOBOE peryJinpoBaHne oCyLLECTBAANOCh He Fpa)KAaHCKUM, a TPYAOBbIM MpaBoM, B
KOTOPOM He NMpUMEHSIeTCA MeTo IPUANYECKOrO paBeHCTBa CTOPOH, @ OTAAETCS
NPMOPUTET PUANYECKNM NHTepecaM paboTHUKA.

OAaHakKo Nno mMepe nepexosa K pbIHOYHOW 3KOHOMUKe, BCce Boniee ToBapHbI XapaKTep
npunobpeTaeT n paboyas cuna. BMecTe c 3TUM CTMpaeTCs rpaHb MeXay rpa>kaaHCKUM n
TPYAOBbLIM MPaBoM, N BCe Honee rpa)kaHCKo-NPaBOBbIX 3/IEMEHTOB UCMOb3YeTCs Npu
pPeryampoBaHUnN TPYAOBbIX OTHOLLUEHWUIA.

3.3.'paxpaHCKoe U npupoaopecypcoBoe npaso.

NNoCKoNbKY 3eMnis, ee Heppa, 1eca, BoAbl U Apyrve npuponHbie 06beKTbl HE CO34aHbl
TPYAOM 4YesioBeKa, a AaHbl eMy CaMOW NMPUPOAON, [OJITOe BpeMs CHUTANOCh, 4TO
BO3HMKalOLLMeE Mo NoBoAy NPpUPOAHbLIX 06BHEKTOB OTHOLLUEHUNSA TaKXXe JINLIEHbI
CTOMMOCTHOIO MPM3HaKa N NO3TOMY AO0JIXKHbI PEry/INPOoBaTbCA HOpMamMm ocobon
oTpacan, UMeHyeMon NpUpoOaOopPEeCcypPCOBLIM NpaBoM. B HacTosLwee BpeMsa 3eMid U
apyrme npupoaHbie 06beKTbl BTArMBAOTCA B TOBapHbI 060pOT, 1N CKNagbiBatowmecs no
noBOOY UX UMYLLLECTBEHHbIE OTHOLWEHMA NpuobpeTatoT CTOMMOCTHbLIN XapakTep,
BKJIIOYaSACb TeM CaMbIiM B NpeaMeT rpa)k4aHCKoro npaesa. logreep>xgeHmnem Tomy
cny>Xunt rnaea 17 K «lMpaBo cobCTBEHHOCTN N Apyrune BellHble NMpaBa Ha 3eMJ10».

3.4.N'paxxpaHcKoe u (bMHaAHCOBOE NnpaBeBo.

IMyLLeCTBEHHbIE OTHOLLEHWNS, KOTOPbIE BO3HUKAIOT B NpoLecce AesTe/IbHOCTUN OpraHoB
rocyoapCTBEHHOro yrnpaBieHUsi B CBA3M C HAKOMJIEHMEM OEeHEXXHbIX CPeaCTB U
pacnpeneneHnem nx Ha obuerocynapCcTBeHHbIE HYXXAbl, JINLWEHbl CTOMMOCTHOIO
npu3Haka. B paMkax yKa3aHHbIX OTHOLWEHWNI AeHbIN He BbICTYNaloT Kak Mepa
CTOMMOCTM, a BbINOJHAT PYHKLMIO CpeacTBa Hakonnerus. VX aBnxeHne
oCyLlecTBAsSeTCSA Mo NpsAMbIM 6e33KBMBaANIEHTHLIM CBA3AM, HE HOCALLUM
B3aMMOOL,EHOYHOr 0, @ CTano b6bITb N CTOMMOCTHOIO XapakTepa. M03ToMy yKa3aHHbIe
NMYLLIECTBEHHbIE OTHOLLEHUS PEryampyTCcs HOpMaMm PUHAHCOBOrO NpaBa. TO HaLUJIO
oTpakeHne B M. 3 cT. 2 MK, B KOTOPOM MNpenyCcMOTPEHO, YTO K MMYLLLECTBEHHbIM
OTHOLUEHNAM, OCHOBAHHbIM Ha AAMUHUCTPATUBHOM UM MHOM BIACTHOM NMOAYUHEHWN
OZHOW CTOPOHbI APYrOi, B TOM Y/ACJI€ K HAJIOFOBbIM U APYrM (PMHAHCOBbLIM U



AAMUHNCTPATUBHbLIM OTHOLLEHUAM, FPaXKAaHCKOEe 3aKOHOA4ATEeIbCTBO HE NMPUMEHSAETCH,
€CJ/In UHOEe He NPeayCMOTPEHO 3aKoHOAATEeNbCTBOM.[34]

HekoTopble nMyLLLeCTBEHHbIE OTHOLEHUA (PUHAHCOBOI0 XapakKTepa B CUJ1Yy NPAMbIX
yKasaHum 'K perynupyroTcs rpa>KiaHCKMM 3aKOHO4ATesIbCTBOM (B HYaCTHOCTKU, CT. 855
'K onpepenseT o4epefHOCTb CNUCAaHUA OEeHEXHbI3 CpefCcTB CO CYEeTOB KJINEHTOB, B TOM
4yucae 1 no NiaaTeXXHblM JOKYMEeHTaM, npeaycMaTpmuBaoLWLmMM rniaaTtexun B 61o4>XxeT 1 BO
BHeboo)KeTHble hoHAbl). B pa3zbacHeHun FocypapcTtBeHHON OyMbl 0T 11 okTabpsa 1996
rofa ykKa3aHo, 4TO B C/ly4ae npoTuBopevns HOpM Haslorosoro, PUHaHCOBOro
3aKoHogaTenbCcTBa CT. 855 MK npuMeHsaoTCca npasuna 3Ton ctaTtba MK.[35]

3.5.'paxpaHCKOoe U ceMeMnHoe npaso.

CemMbs npepnctasnsgeT cobom SKOHOMUNYECKYIO A4enKy obuecTBa. Mo3ToMy Mexay
YysieHaMu CeMbW He MOryT He yCTaHaB/IMBaTbCA MMYyLLeCTBEeHHble OTHoWweHns. OgHako
XapakKTep 3TUX OTHOLIEHUA NONY4YUS Pa3INYHYIO OLEHKY B n1nTepaType. B ycnoBusx
counanmcTmyeckoro obuiectsa 60NbLLINHCTBO @BTOPOB MPULLJIO K BbIBOAY O TOM, 4TO
CKNablBaloOLLMeCcs MeXay YeHaMn CeEMbU NMYLLECTBEHHbIE OTHOLLIEHUA B CUJTY UX
cyrybo nM4yHoro xapakrepa yTpaymBaloT CTOUMMOCTHbIAN NPU3HAK U NO3TOMY O0JIXKHbI
perynnpoBaTbCA He rpa>KgaHCKMM npasoM, a 0cobom camoCToATESIbHOW OTPaC/bio —
ceMenHbIM NpaBoM.

Bo MHOrom gaHHbI BbiBOA Obl/1 NpefonpeneneH CTpeMieHneEM NOAYEPKHY Tb
KayeCTBEHHOE pa3sinyme Mexxay ceMerHbIMN OTHOLWEHNSMN B COLLMAINCTUYECKOM 1~
Oyp>xya3HomMm obuiecTse.

Mo Mepe nepexoda K PbIHOYHOW 3KOHOMUKE XapaKTep MMYLLECTBEHHbIX OTHOLUEHWUA,
BO3HUKAIOLMX MEXOY YJIeHaMn CEMbU, MeHSeTCs. B ycnoBmnax pbIHOYHOW 3KOHOMUKMN
NMYLLLECTBEHHO-CTOMMOCTHbIE OTHOLIEHNSA YCTaHABIMBAOTCA MeXAy BCEMMU
yYaCTHUKaMM rpakgaHckoro obopoTa. He cocTaBASAIOT NCKAOYEHUA N UMYLLECTBEHHbIE
OTHOLUEHUA MeXAyY YsieHaMn CeMbU. JINYHbIN XapaKTep B3aUMOOTHOLLUEHUNA Mexay
4yJleHaMn CeMbU OENCTBUTENBLHO HaKaAblBaeT 0COObIN 0TNeYaToK Ha BO3HMKaoWme
MeXOYy HUMW UMYLLLECTBEHHbIE OTHOLLEHMWS, HO HE MEHSAET UX NPUPOAbI,
npenonpeneneHHon TOBapHbIM XapakKTepoM NpPon3BoACTBa. B MpoTUBHOM Crlyyae ceMbs
HE MO>XET BbIMOJHATb PYHKLNIO IKOHOMNYECKON fs4enkn obiecTBa, OCHOBAHHOMO Ha
TOBApHOM MpPon3BOACTBE. IMyLLLeCTBEHHbIE OTHOLLEHMWS, CK1aAblBalOLLNECS BHYTPH



3KOHOMUYECKOMN g4enKkn obulectsa, He MOryT Ka4eCTBEHHO OT/IN4aTbCH OT
NMYLLLECTBEHHbIX OTHOLLUEHW, rOCNOACTBYOLWMX B AaHHOM obwecTBe. [No3TomMy
MMYLLEeCTBEHHbIE OTHOLIEHNS MeX Ay YeHaMN CeMbU B YCJTIOBUAX PbIHOYHOW SKOHOMUKM
HensbexxHo NpuobpeTatdT CTOUMOCTHbLIN XapakTep. NogTBepXAEHNEM TOMY Cy>XaT
nocnegHne naMeHeHusa B CeMeNHOM 3aKoHo4aTeNIbCTBe, CBSI3aHHbIE C paclUMpeHneM
chepbl rpaXKa4aHCKO-NMPaBoOBOro MHCTPYMEHTAPUA B peryampoBaHUm CEMenHbIX
OTHOLWEHMN. Tak, B COOTBETCTBUN C HOBbIM CK P® gonyckaeTcsa 3akntodeHmne 6padHoro
KOHTPaKTa, BO3MOXXHOCTb nepexona oT obLien coBMecTHOM K obLien 0oneson nnm
pasaenbHon cobCTBEHHOCTM CynpyroB U T. 4. CTOMMOCTHbIN XapakKTep NMMYyLLeCTBEHHbIX
OTHOLLUEHUN MeX Ay YieHaMu ceMbh 00yCNOBMA TakKXe NepeBos Lesioro psaga npaBoBbIX
HOPM, KOTOPbIe TPAaANLMNOHHO «MNPONMNCLIBA/INCbL» B akTax bpavyHO-ceMenHoro
3aKoHogaTenbcTBa, B K (cT. 31—41, 47, 256 n ap.). B3anMoouUEHOYHbIN XapaKTep HOCAT
N JINYHbIE HEMMYLLLECTBEHHbIE OTHOLWEHUSA C y4acTUEeM YJeHOB ceMbU. Hannyne B
OTHOLUEHUAX MeXXAY YJleHaMN CeMbU U C NX y4acTUeM npegmMmeTHOro rnpusHaka
rpa>x4aHCKoro rnpasa (B3aMMOOLLEHOYHbIN XapaKTep OTHOLIEHWN) HeN3beXXHOo
npeponpenenseT HeobXo0AMMOCTb MPUMEHEHUSA K HUM OBLLIMX HOPM Fpa>K4aHCKOro
rnpasa. Mo3Tomy cT. 4 CK P® ycTaHaB/IMBaET, YTO K UMYLLLECTBEHHbIM U JINYHbIM
HEMMYLLECTBEHHbLIM OTHOLLUEHNSAM MEXAY YJieHaMN CeEMbU, HE YPeryJMpoBaHHbIM
CeMenHbIM 3aKOHO4ATeIbCTBOM, MPUMEHAETCS rpakgaHCKoe 3aKoOHOo4aTeNbCTBO
MOCTOJIbKY, MOCKOJIbKY 3TO He NMPOTUBOPEYUT CYLLECTBY CEMENHbIX OTHOLUEHUN.

C y4€TOM U3JI0XKEHHOr0 NpearnoyYTUTelbHee B HacTosLLEee BpeMs NO3ULIMA TeX aBTOPOB,
KOTOpble pacCMaTPUBAlOT CEMENHOE NPaBo Kak BHYTPEeHHee CTPYKTypHoe
noapasaefieHne rpa)k4aHckoro rnpasa. [pu 3TOM Mo CBOEMY JI0OrM4eckomy obbemy u
cneuunduKke ceMenHoe npaso obpasyeT Hanbonee KPynHoe CTPYKTYPHOe noapaseneHme
rpakJaHCKOro npasa, UMeHyeMoe NoAoTPac/blo FpakAaHCKoro npasa.[36]

3aKJiloueHue

pa>KgaHCKOe NpaBo — CUCTEMa NPaBOBbIX HOPM, COCTAaBAAOLWNX OCHOBHOE CcoAep)XaHune
YaCTHOro Npaea M peryanpyrwmx MMyLLeCTBEHHbIE U CBA3AHHbIE C HUMUN JINYHbIE
HenMMyLLeCTBEeHHble OTHOLWEeHNSA, OCHOBaHHbIE HA HE3aBUCUMOCTU U NMYLLLECTBEHHON
CaMOCTOATENIbHOCTU NX YY4aCTHUKOB, METO40M IOPNLNYECKOrO paBeHCTBA CTOPOH B
Lensax HagesieHUsa YacTHbIX JIML BO3SMOXXHOCTSMN CaMOOPraHn3aunm nx eatTenbHOCTHU
Mo yAOBNETBOPEHUIO CBOMX NOTPEOHOCTEN N MHTEPECOB.



[pa>kaHCKOE NpPaBo 3aHUMaET LeHTpasibHOe MecTo Cpeaun NPaBoBbIX OTPacC/en,
PeryampyLwmx UMyLLLeCTBEHHbIE OTHOLLEHUS. MNoATBEP)XXAEHNEM ero KJlo4eBon posu
CNY>XUT, HanpuMep, TOT PaKT, YTO UMEHHO HOPMbI FPAXXAAHCKOro NMpaBa NPUMEHSTCS K
CeMelHbIM, TPYA0BbIM, MPUPOAOPECYPCOBLIM N MPUPOAOOXPAHHLIM OTHOLLEHWSIM B
c/ly4yae npo6besioB B COOTBETCTBYIOLLEM CNELNANIbHOM 3aKOHOAATENbCTBE.

pa>kgaHCKOe NMpaBo UMeeT Aesio C UMYLLEeCTBEHHbIMU OTHOLWeHusMuK. Moa
NMYLLECTBEHHbIMU 0ObIYHO MOHUMAIOT Takne 06l ecTBEHHbIE OTHOLLEHUS, KOTOpPbIe
BO3HMKAIT MO NMOBOAY pa3/IM4HOro poda MaTepuanbHbix 6nar, T.e. Bewewn, paboT, ycnyr
N NHOTO MMYLLLECTBA B LUMPOKOM CMbICJIe 3TOro CsioBa. [Jpyron CocTaBasowen 4YacTblo
npeaMeTa rpa)KAaHCKOro npaBa B COOTBETCTBUN SBASIOTCSA JIMYHbIE HEUMYLLLECTBEHHbIE
OTHOLLEHUS, KOTopble obnagatoT ABYMSA Npu3HakamMmu: 1. BO3HMKAKOT N0 NoBoOAYy
HEeNUMYLLECTBEHHbIX (AYXOBHbIX) 61ar, Takux, Kak 4eCTb, 4OCTOUHCTBO, AesioBas
penyTaumns, UMS rpa>KgaHnHa 1 T.M.; 2. Hepa3pPbIBHO CBSA3aHbI C JINYHOCTbIO
YyYaCTBYIOLLMX B HUX NuL.

OCHOBHbIMU PYHKLMSAMU IpakAaHCKOro npaBa ABNAKTCSA perynaTuBHasa u
oxpaHuTenbHas. OcobeHHOCTbIO rPa)KAaHCKO-NPaBOBOro PeryamMpoBaHns siBNsieTCs
npeobnagaHne perynsaTUBHbIX 3a4a\.

B cucteme poccnMmnckoro npaea BCe oTpacim PYHKUMOHaIbHO B3aUMOCBA3aHbl. X
pa3rpaHnYeHune Bbi3biBAa€TCA XapaKTepoM TexX OTHOLIEHUN, KOTOPbIe OHWN peryampytoT, a
Tak>Xe HeobxoanMMocCTblo N3bpaHna onga ux pernameHTaunm ocobbix Havan, cnocobos un
npuemos. B paboTe 6b11M pacCMOTpPEHbI B3aUMOCBA3U Fpa>KgaHCKOro rnpasa ¢ opyrumm
oTpacnsaMu rpasa.
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