Copnep>xaHue:

BBepneHue

[lo HepfaBHero BpeMeHun oTe4yeCcTBeHHas NpaBoBas CMCTEMaA, pa3BMBaBLUAACA KakK
CnctemMa COBETCKOIO rNnpasa, npegcrtasnssia cobon KOMMIEeKC MHOMOYNCIEHHbIX
CaMOCTOATEJIbHbLIX MPaBOBbIX 0Tpacne|7|, KOJTN4eCTBO KOTOPbIX HAaCHNTbIBas10 HECKOJIbKO
0eCcATKOB.

K 4yncny n3BecTHbIX NPeMMyLLeCcTB TaKOro noaxoaa MoXHO 6b1s10 OTHECTU BO3MOXXHOCTb
MaKCUManbHOIro y4yeTa cneungunkm pasHoobpasHbiX BUAOB 00 eCTBEHHbIX OTHOLLEHWN,
perynmpyembix npaBoM, TLLATE/IbHOCTb U pa3BEeTB/IEHHOCTb UX pernameHTaumm. OgHaKo
npu 3TOM Hensbe)XHbIMN CTaNn CZIOXKHOCTU U TPOMO3AKOCTb CJIOXKUBLLUENCSA CUCTEMBI,
HeobXxoaAMMOCTb NOC/IeA0BaTENIbHOIO pa3MeXXeBaHNs NMPaBOBbIX KOMIMJIEKCOB,
3aTpyaHsoLWmMe X B3auMHY0 COrjlacoBaHHOCTb. O4HAKO rnaBHOW 3agadven npaBoBoOu
CUCTEMbI ABNSETCA He pa3rpaHUYeHne NpPaBoBbLIX OTpacsen n nx chep, a obecnevyeHune
NX € GMHOr0, KOMMJJEKCHOr0 BO3AENCTBUA Ha peryampyemMole obLecTBEHHbIE OTHOLIEHMS.
Mo3ToMy cucTema npaBa 0J/KHA XapaKTepmn3oBaTbCs BHYTPEHHEN COrlacoOBaHHOCTbIO
BCEX BXOASALLMX B HEe noacncTeM (3/ieMeHTOB), oNupatoLLLencsa Ha counasnbHO-
3KOHOMMYECKNE N OPraHM3aLOHHO-NPaBOBble AKTOPbLI.

OCHOBHbIMW 00LLENPU3HAHHBIMU KPUTEPUAMU CaMOCTOSATENIbHOCTM OTpacsien npasa
ABNAOTCHA HaJIMYMe CaMOCTOATE/IbHOIro NnpegmMeTa rnpaBoBOro peryjmpoBaHuns, T.e.
ocobon obnacTn obLLEeCTBEHHbLIX OTHOLLIEHUA, U1 MeTo4a NPaBOBOro perynpoBaHus, T.e.
N3BECTHOM COBOKYMHOCTWN NpueMoB, cnocoboB BO3LENCTBUSA Ha OaHHYIO rpynny
06LeCcTBEHHbIX OTHOLLEHUA, COOTBETCTBYIOLWMX NX 0COBOoMy XapakTepy. B kKavyecTBe
OOMOJIHUTENIbHbIX KPUTEPUEB YKa3biBAa€TCSH TakK)Xe Hann4me 0cobbix, CaMOCTOATENbHbIX
YHKLMIM OTpacsn npaBa, YTO CBA3aHO C €e NOoJIOXKEHNEM d1IeMeHTa 0bLen CUCTeEMBbI
npasa, N 06LWLKNX MONOXKEHNI , CBUOETENbCTBYIOLWMNX O IOPNANYECKON OAHOPOOHOCTM
COCTaBASAWMX OTPAC/b MPABOBbLIX MHCTUTYTOB N HOPM. [TpakaaHCKoe NpaBo Kak
caMoCTosiTesibHasa NpaBoBas OTpacsb B MOJIHON Mepe oTBe4YaeT BCeEM MNepeynCIeHHbIM
KpuTepusam.

B HacTosllee BpeMs rpa)JaHCKoe NnpaBo CTaso NPaBOM NOBCEAHEBHOW XXN3HN,
perynmpytowmm cgepy 0bbl4HbIX COLMabHbIX OTHOLLIEHMW, KacaloLmMXcsa BCex
WHONBWUAOB, OT POXXAEHWS OO0 CMepTU. B CBS3M C 3TUM nccnegoBaHne NoHATUS



rPa>k[aHCKOro npaBa Kak oTpac/iv eAnHOro POCCUINCKOro NpaBa ABNAETCA aKTya lbHbIM
N NPaKTUYECKM 3HAYUMBIM.

Ob6bEKTOM HaCTOSLWEro nccnenoBaHnsa aBnsaoTCa obwme nono)KeHus rpa>xagaHCckKoro
npaBa, NMNpeaMeToM - NMoHATME rpaxaaHCKOro rnpaBa Kak oTpacyin rnpaBa.

1. MoHATHe rpa>kaaHCKoOro npaBsa npeagMmeT , MeTop ,
cucrteMma

pa>KgaHCKOe NpaBo ABASAETCHA OAHON N3 Ba>XHENLINX COCTaBHbIX YacTen nobon
npaBoBOW CUCTEMbI U Hanbonee paspaboTaHHOW, cMcTeMoobpa3ytoLwen oTpacibio
YaCTHOro npaea. Kak n3BecTHO, NpaBo KakK oTpac/iib 06pa3yoT HOPMbI, peryampytoLime
COoOTBeTCTBYKWOLWME (0OTpacseBble) 0OLEeCTBEHHbIE OTHOLLEHMS.

(pa>KoaHCKOe NpaBoO COCTaB/IseT OCHOBY YaCTHOMPABOBOIro perysimpoBaHns. TeM cambiM
onpenensieTcsa ero MecTo B NpaBoOBOW CUCTEME KaK OCHOBHOMN, 6a30BOM oTpacau,
npegHasHa4YeHHOM ONS PeryanpoBaHns YaCTHbIX, NpeXxae BCero MMyuleCTBEHHbIX
OTHOLWEHNN. HOpMbI rpa>4aHCKOro rnpaBa peryanmpyoT OTHOLWEHNS, CKNaAblBalowmecs
MeXAy rpa)kfiaHamMu , opraHm3aymnsaMm U rocyaapCTsoM no rnoBoay passinyHbIX
MaTepuasnbHbiX 6nar (umywecTBa, paboT, ycnyr, Nnpas Ha pe3ysbTaThbl
WHTEeNNEeKTyaslbHON AeATeNIbHOCTN), @ TaKXXe OTHOLLUEHMS MO 3alnTe HeMaTepuasbHbIX
6nar ()XKM3HW 1 340pOBbS, HECTU U AOCTOMHCTBaA U T. A4.).

COBOKYIMHO 3TN OTHOLWIEHNS UMEHYIOTCS FpakaAaHCKMMUM NPaBOOTHOLEHNAMN. Kpyr 3TuX
OTHOLLUEHNIN Ype3BblHaNHO LWNPOK, MO3TOMY BaXKHOCTb MPa>kAaHCKOro npaBa
3aKJ1l04aeTCH ewe U B TOM, 4To abcontoTHoe 60NbLWNHCTBO rpa>kaaH NOCTOAHHO
y4YacTBYeT B T€X WM UHbIX FPaKAaHCKMUX NPaBOOTHOLWEHUAX. [JNa onpefeneHns Toro,
KakKme OTHOLLUEHUA NpUHagNexaT K YACNY FpakKAaHCKO-MpaBoOBbIX, HE06X04MMO
BbIAICHUTb, YTO ABNSAETCSA MPegMeTOM rpakAaHCKOro npaBa M Kakom MeTof
NCNOJIb3YeTCsl MPU OCYLLECTBIEHNN FPaXKAaHCKO-NPaBOBOro peryampoBaHus.

MpepMeT rpa>k4aHCKOro npaBa COCTaBNSAOT 06LECTBEHHbIE OTHOLLEHNS,
yperynmpoBaHHble rpa>K4aHCKO-NMpPaBoBbIMA HOPMaMK. [laHHble MPaBOOTHOLLEHUS
nogpasfensawTcsa Ha ABa BMUoa:

1.MMyLeCcTBEeHHbIE OTHOLWEHMWSA, TO eCTb OTHOLIEHWS, BO3HUKaloLWMe No rnosoay
pas/InYHbIX MaTepuasbHbiX Bnar (Bewen n MHOro NMyLLLeCTBa, a Takxe paboT n ycnyr);



IlaHHble OTHOLEHNS HAa3bIBAOTCA UMYLLLECTBEHHbLIMU, MOCKOJIbKY HENOCPenCTBEHHO
CBs3aHbl C MMyLWecTBoM, paboTamum n ycnyramm, Morywmmm 6biTe OLLEHEHHbLIMU B
OEeHEe>XHOM Bblpa>keHun. B ycnoBumax cyulecTeytowen B PocCun pbIHOYHOWM SKOHOMUKM
NMYLLLECTBEHHbIE OTHOLLUEHUS, Pperynpyembie rpakAaHCKUM rnpaBoM, B NoAdasastowemM
DO/IbLUMHCTBE ABAAIOTCA BO3MEe34HbIMU. BMecTe ¢ TeM, rpa)kaHCKoe rnpaBo BKJOYaeT
HOPMbl 06 MMYLLLECTBEHHbLIX OTHOLWEHMAX Be3B03Me34HOro XxapakTepa (aapeHue,
6e3B03Me34HOE MoJsIb30BaHWE MMYLLECTBOM, HacnenoBaHue 1 T.4.). HoO u B 3TuUx caydaax
BO3MOXXHOCTb OEHEXXHON OLEHKN nMyLllecTBa, paboT n ycnyr He yTpaymBaeTCs, 4TO
HeobxoaAMMO 019 NPUMEHEHUS HOPM Ha/I0roBOro npaBa 1 APYrnx npaBoOBbIX HOPM,
CBSA3aHHbIX C YY4ETHbIMN onepaunsamMu.

He BCe MMyLLECTBEHHbIE OTHOLWLEHUSA PErYNPYIOTCA rpa>KAaHCKMM nNpaBoM. 1714 Toro
4TO6bI ObITL NPEeAMEeTOM rpak4aHCKoro rnpasa, MMyLLECTBEHHbIE OTHOLWEHUS O0JIKHbI
OblTb OCHOBaHbI Ha PpaBEHCTBE, aBTOHOMUN BOJIN N UMYLLLECTBEHHOMN CaMOCTOATENIbHOCTMU
MX y4acTHUKOB (CT. 2 'K PO)[ ][1]. Noa nMyLeCTBEHHON CaMOCTOATE/IbHOCTbIO
Y4aCTHUKOB rpakgaHCcKoro obopoTa NoHMMaeTCca Ux nmyuiecteeHHass 060cobneHHoCTb
Apyr oT gpyra, no3Bojsowas UM NpMHUMaTb CaMOCTOATE/IbHbIE pelleHnsa 06 y4acTum B
COOTBETCTBYOLWMNX NMYLLLECTBEHHbLIX OTHOLWEHUAX (BELHO-NPaBOBbIX,
065a3aTeNbCTBEHHbIX, KOPMOPATUBHbLIX U T.4.). YKa3aHHaa 060co6/1eHHOCTb Bblpa>kaeTcs
B Ha/IM4YMM Y YHAaCTHUKOB NPaBOBOro TUTYJla Ha NpUHagsexaliee MM NMyLLecTBo npasa
CobCTBEHHOCTW, NpaBa X039NCTBEHHOr0 BEAEeHNS, MpaBa ONepaTUBHOIO yrpaBaeHNsA U
Apyrux BewHbix npas. MmyuectBeHHas 060cobneHHOCTbL MOXXeT obecneymBaTbCs
06s3aTeNbCTBEHHLIMU MPaBaMn, NO3BOASAIOLWMNMM PACNOPSAXKATLCA COOTBETCTBYOLNM
MMYLLECTBOM, HanpuMmep npaBamMun, BbITEKAOLWNMN N3 OOrOBOPa apeHabl Npu caadve
apeHayemon Bewun B cybapeHay, nam npaBamMu 3anorogep)xatens, peaansyowmm B
YCTAHOBJIEHHOM MopsaaKe Belmn, Haxoasawmecs B 3as0re, Nnpu HeBo3BpaTe OO0JIXKHUKOM
B3ATOro um B 6aHKe KpeauTa.

[dpyron cocTaBnsoLEen HaCcTbio NpegMeTa rpa>K4aHCKoro npasa B COOTBETCTBUN CO CT.
2 TK PO aBna0TCA INYHbIE HENMYLLLECTBEHHbIE OTHOLLEHUS.

2. J1n4HbIE HenmMyLlieCcTBeHHble OTHOLLEeHNA, CBA3aHHblIE NJ1N He CBA3aHHbIE C
nMmyliecreeHHbIMMN OTHOLLUEHNAMMWN.

JIn4Hble HenmyLlectBeHHble OTHOWEeHNA, CBA3aHHblIE C UMYLLLECTBEHHBIMU, MPOABJIAIOTCA
B rpaXXaaHCKOM rpaBe B BUAE NCKITIOYUTEJIbHBLIX MPaB Ha Pe3yJibTaTbl TBOp‘-IeCKOVI
0edaTesibHOCTN U Ha cpencTtBa nHansBmayaansaumm nml n ToBapos. JInyHble
HenMyulieCTBeHHble OTHOLLEeHNA, HeE CBA3aHHble C MMYLLEeCTBEHHbIMW , BO3SHUKAIOT MO
noBoay HeoTHy>XaAaeMblX HeEMaTepPUaJibHbIX bnar - Taknx, Kak Xn3Hb, 340poBbe. Bce



rpakK4aHCKMe NpaBOOTHOLWEHUSA, KAaK MMYLLLECTBEHHbIE, TaK U JINYHbIE
HEeMMYLL,ECTBEHHbIE, OCYLLECTBAATCA HE 3aBUCMMbIMWU APYr OT Apyra cybbekTamu
npasa , obnapawoWmMMM paBHbIMKU NpaBamMn. Bxoaawmx B npeaMeT rpa>KgaHCKoro rnpaea,
COCTaBSAT OTHOLIEHMS NO NMOBOAY JINYHbIX HEMMYLLLECTBEHHbIX MpaB (HeMaTepmanbHbIX
bnar) n ceobopn 4YenoBeka, KOTopble, Kak MPaBuna0, HEOTYY)XXAAEMbI OT JINHHOCTU UX
Brnagenbua (n. 2cT.2MNK). [laHHble OTHOLLIEHNSA HEe CBA3aHbl HEMOCPEACTBEHHO C
NMYLLEeCTBEHHbIMU OTHOLWEHUAMU, XOTS B CJlydHasax, NpegyCMOTPEHHbIX 3aKOHOM, NX
06BbeKTbl MOryT noanexaTb OeHEXXHOW KoMNeHcauun. Tak, cornacHo cT. 151 FK[][2], npwn
MPUYNHEHNN YeNloBEKY MOpPaJZIbHOro Bpena, CBA3aHHOIo C HapyLleHneMm
HeMaTepuasnbHOro 6nara, cyn MOXKeT BO3/IOXKUTb Ha HapyLwmnTensa o68a3aHHOCTb
OEHEe)XXHOM KOMMEeHCaLMUn yKa3zaHHOro speaa.

NepeyvyeHb HeMaTepuaibHbIX 6/1ar HencyepnbiBaloLLEero xapakrepa Co4epXuTcs B CT.
150 K[ ][3]. B ero ocHoBe nexaT MoJIoXXeHUs, 3akpeneHHsble B r. 2 KoHcTuTtyuun PO,
0 NpaBax 1 ceobogax yesnoBeka u rpakgaHuHa, Bceobuien geknapaunm npas 4YesnoBeka
1948 r. n MexxayHapo4HOM nakeTe 06 3KOHOMUNYECKUX, COLMANBbHbLIX N KYJIbTYPHbIX
npasax 1966 r.

MpeaMeToM rpa)k[IaHCKOro rnpaBa ABASIOTCA MUMYLLLIECTBEHHbIE OTHOLLUEHUS, a TakxXe
CBSA3aHHbIE C HAMW JINYHbIE HEUMYLLIECTBEHHbIE OTHOLLEHUS.

IMyLLLeCTBEHHbIE OTHOLLUEHUS — 3TO OTHOLLUEHMS Mo NOBOAY MaTepuasibHbIX NPeaMETOB U
APYrX 3KOHOMUYECKUX LeHHOoCTeNn. ObbeKkTaMuM TakKMX OTHOLLUEHUI BbICTYMNAOT BELLN U
KOMMJIEKChI BeLLEeN, AeHbr 1, LeHHble ByMarun, nMyLlecTBEeHHbIe NpaBa, paboTa 1 ee
pe3ynbTaTbl, yCAYru.

Ob6LLecTBeHHble OTHOLIEHUS, perynpyemMbie rpaXkKaaHCKMM NPaBoOM MOXKHO pa3aennTb
Ha TPW FPynmbl - 3TO UMYLLLECTBEHHbIE N CBA3AHHbLIE C HUMWU JINYHbIE HEUMYLLIECTBEHHbIE
OTHOLUEHUNSA, HEUMYLLLECTBEHHbIE OTHOLLEHMS O 3aLlMTe HEOTYY X AAEMbIX NpaB 1 cBobon
4yesioBEKA U Apyrux HemaTepuanbHbix 6nar.

IMyLLLeCTBEHHbIE OTHOLLEHMS AeNsaTCsA Ha ABe 6onblune rpynnbi:

OTHOLLIEeHNss COBCTBEHHOCTM N APYrMX BELLHbIX NpaB (MpaBa X03AMCTBEHHOI0 BeAEeHUS,
onepaTMBHOIO ynpaBaeHUsa N T. 4.). 3TN OTHOLUEHUNA 3aKPEensaoT NPUHAANEXHOCTb
MaTepuabHbIX 6nar nnu, opyruMmn caoBamu, 3aKpennsioT UMYyLLLECTBEHHbIE OTHOLLEHUS
B CTaTUKe.

Ob6s3aTeNbCTBEHHbIE OTHOLUEHUS, CBA3aHHbIE C MepexoAoM MaTepuasbHbiX 61ar oT
oOHOro cybbekTa rpa>KAaHCKOro rpaea K ApyroMy 1 peryampytouine nMyLecTBeHHble
OTHOLUeHNs B AMHaMuke. OHU BO3HUKAOT U3 A0roBOPOB (Kynas-npoaa)ka, MeHa 1 T. 4.);
BO3MOXXHbl 1 BHE,OrOBOPHble 0653aTeNbCTBEHHbIE UMYLLLECTBEHHbIE OTHOLLEHWS
(HanpumMep, B pe3ynbTaTe NPUYNHEHMS Bpeda). HemaTepunanbHbix 61ar, HEOTAENNMbIX



OT INYHOCTW (co3aaHune n3obpeTeHuns, NponsBeaeHNs NNTepaTypbl, HAYKN, UCKYCCTBA U
Op.). Y co3paTens BOSHUKAET psaf IMYHbIX HEUMYLLIECTBEHHbIX NMpPaB, Ba)XXHENLWNM 13
KOTOPbIX ABJISIETCSA NPaBo aBTOPCTBaA. B cnyyae xe ecnm ob6bekT 6yneT ncnosib3oBaH
(HanpuMep, pacckas C pa3pelleHns aBTopa onybnkoBaH), y aBTopa BO3HUKAET
NMYLLLIECTBEHHOE MPaBO Ha MoJslyYyeHne BO3Harpa>kaeHus;

HeoTuy>aaeMbix npaB 1 cBobo yenoBeka. MpsMo He peryampyTCcs rpaKaaHCKuM
3aKOHOATEe/IbCTBOM, HO 3aLlMLLATCA UM (XKU3Hb U 3[0POBbE, YECTb U AOCTOUHCTBO,
HEMNPUKOCHOBEHHOCTb YaCTHOW XXN3HW, AenoBas penyTaums u T. 4.).

Ins rpa)x0aHCKOro rnpaBa XxapakTepeH B OCHOBHOM AMCMO3UTUBHbLIA MeTOA, AatoLunin
BO3MOXXHOCTb OMnpeaesisiTb XxapakTep B3aUMOOTHOLLEHU NO CBOeMYy yCcMOTpeHuto. OHK
NMeIT TaKXXe BO3MOXXHOCTb BbiIbOpa Mexy HECKONIbKMMW BapuaHTaMun noseaeHus.
OQHAKO B rpa)4aHCKOM MNpaBe NPUCYTCTBYIOT HE TOJ/IbKO O03BOJIEHUS, HO 1 3aMnpeThbl U
06513aHHOCTIN. 3allMTa HapyLUEHHbIX rpaXkaHCKMUX NpaB, ecaiv OHM 10O6POBOILHO HE
BOCCTAHAB/INBAIOTCS APYro CTOPOHOWN, ocyllecTBasieTcs B cyaebHoM nopanke nytem
obpalleHns noTepneBLllero B cyabl 06Len wpucankumm, apbuTpa>kHble Nan TpeTenckmne
cyabl. Hapsiay ¢ npegMeToM oTpac/b NpaBa onpeaenseT 1 MeTom, NpaBoBOro
perysimpoBaHus, T.e. cnocobbl, KOTOPLIMU HOPMbI IAHHOM OTPAC/M NMpaBa npearnonaratoT
BO3/[eACTBOBATb Ha NOBEAEHNE YHAaCTHUKOB OTHOLUEHWUI, 3a/10)KEHHbIE B NMpPaBe MpuUeMsl
dopMmnpoBaHMS NoBeAeHNS NOAEN, 3aKPENJIEHMS 3@ HUMMK npaB U 06s3aHHOCTEN.

MeTopm NPaBOBOro perynpoBaHusa onpeaenseTcs npeamMmeToM NpaBoBoOro
pPeryampoBaHuns, TO eCTb TeEMU 0OLLLECTBEHHBLIMY OTHOLLEHUSIMU, PersiaMeHTaUnto
KOTOpPbIX OCYLLLeCTBAAET npaBo. MeToa rpa)xAaHCKoro npasa npeacrtasfaseT cobol
COBOKYIMHOCTb CPeACcTB 1 cNocob0oB, NPX NMOMOLLIKM KOTOPbIX OCYLLLECTBASETCSA NpaBoBoe
peryampoBaHme rpa)KIaHCKNX MpaBooOTHOLLEHWA. icxoas 13 Npupodbl FpaXKaaHCKMNX
NPaBOOTHOLLUEHUI METO/ MrPaXkAaHCKOro npasBa Ao/KeH 6a3nmpoBaThbCs Ha OPUANYECKOM
paBeHCcTBe Cy6bekTOB NpaBa, YTO NpeanonaraeT MHULUWATUBHbIN, 00BPOBOJIbHbIN
XapaKTep OTHOLLUEHU MEXAY HUMMN.

pakgaHCKoe NpaBo NpefocTasnseT cybbekTaM rnpaBa BO3MOXHOCTb CAMOCTOATE/IbHO
onpenensaTb XapakKTep U cogep>XaHne B3auMOOTHOLLEHU MeXAY HUMU, Y4TO
Bblpa)kaeTcs B npeobnagaHnm AMCNO3UTUBHOMO PeryampoBaHms, NO3BOSAOLLENrO
cybbekTaM OCHOBbIBaTb CBOE MoBeeHue nNpenmyLecTBeHHO Ha COOCTBEHHOM UHTepece.
Hu ogHa 13 CTOPOH B rpa>KJaHCKOM MPaBOOTHOLIEHUN HE MOXET npejonpenensTb
nosefeHne Apyron CTOPOHbI B CUJ1y CBOEro nybsinyHoro crtaTtyca, NoCKOJIbKY Y4aCTHUKMN
rpa>K4aHCKMX NMPaBOOTHOLLIEHUA N3HAYalbHO NPU3HAKTCA paBHbIMU APYr OPYry U
obnagaroWwMMm 0AMHaKOBbIM 06 beMOM NpaB 1 06s93aHHOCTEN.



ECTecTBEHHO, YTO B FPakKJaHCKOM MpaBe UCMO0Jb3YITCS N UMNEPaTUBHbIE HOPMBbI,
Or paHMYMBalOLLME BOJIIO U UHULMATUBY CTOPOH, HO UCMOJIb30BaHME UMMNEPATUBHOMO
MeTo[a PerynpoBaHns rparKAaHCKNUX MPaBOOTHOLLEHW ABNAETCA UCKITIOYEHUEM 1
06bIYHO HaMpaBJ/IEHO Ha 3aLWMTY 3KOHOMUYECKM C/labo cTopoHbl. Cy6beKThl,
obnapatoline BNacTblo, YHacTBYOT B FPaXKAaHCKNX NPaBOOTHOLLIEHWSIX HapaBHE C
NPOYMMU NX YHAaCTHMKaAMU N He BrpaBe aBaTb UM 00s3aTesNbHble A9 UCMOJIHEHUS
yKa3aHus.

pa>k[aHCKOe NpaBo MOXKHO OMPEAEeINTb Kak CUCTEMY HOPM NpaBa, PeryampytoLLyto
NMYLLIECTBEHHbIE U JINYHbIE HEMMYLLLECTBEHHbIE OTHOLLEHUS MeXay rpa)kgaHaMmu,
lopUONYECKUMIN NNLAMU U NYONNYHBIMK 06pa30BaHUSAMU, OCHOBAHHbIE Ha KX
HE3aBUCUMOCTU, PABEHCTBE U MMYLLLECTBEHHON CaMOCTOSATE/IbHOCTW.

CncTeMa rpa>kaaHCKoro npaBa npeacTtasnseT cobon eAnHCTBO U OCHOBAHHbIX Ha 00LLMX
MPUHUMNAX rpaKgaHCKo-NPaBoOBbIX MHCTUTYTOB, BKJIlOYaET:

1) obuyto 4acTb

2) NpaBo COBCTBEHHOCTN N Apyrue BelHbIe NpaBa

3) NNYHbIE HEUMYLLLECTBEHHbIE NpaBa

4) obs3aTeNbCTBEHHOE NMPaBo

5) npaBo Ha pe3ysibTaTbl TBOPYECKOW AEATENBHOCTH

6) HacnieQCTBEHHOE NpPaBo

ObLyt0 YacTb COCTABASAT HOPMbI, OTHOCALLMNECS KO BCEM OCTaJIbHbIM HYaCTaM
cucTembl. TakoBbl, B HaCTHOCTWU, HOPMbI, onpeaenstoLme 3agadn rpaK4aHckoro
3aKoHoOaTesIbCTBa, KPYr perysnpyembix UM OTHOLEHU, OCHOBAHUSA BO3SHUKHOBEHMUSA
rpa>ka4aHCKMxX npae 1 obsasaHHocTen, obuime ycsoBms oCyLLeCcTB/eHUS NpaB U
ncnoaHeHns obsA3aHHOCTEN, Ccnocobbl 3aLMTbl NpaB, MPaBOBOE MNOJI0XKeHNe CybbeKTOB
rpa>kK4aHCKOro npaea; HOPMbI, OTHOCALWLMECS K CcaesikaM, NpeacTaBuTeNbLCTBY, CPOKaM B
rpa>k4aHCKOM npase.

HopMbl NpaBOBOro MHCTUTYTa NMpaBa COBCTBEHHOCTU N NHbIX BELLHbIX NpaB
peryampytoT OTHOLLIEHUS, CBSAI3aHHbIe C BOSHUKHOBEHMEM, OCYLLIECTB/IEHUEM U 3aLNTON
npaBa COBCTBEHHOCTU N APYrnX BELLHbIX Npas.

HopMbl NpaBOBOro MHCTUTYTA JINYHbLIX HEMMYLLLECTBEHHbIX MPaB PeryampyoT JNYHbIEe
HenMyLLeCTBEeHHbIe OTHOLWEHUSA, XapakTepm3yowmecs TeM, 4TO OHM BO3HUKAIOT MO
noBoay HeoOTAENNMbIX OT IMYHOCTU OYXOBHbIX 6nar.

HopMbl 06513aTeNbCTBEHHOIO NpaBa peryampyoT obLecTBeHHbIE OTHOLLIEHUS Mo
rnosoAy nepefaydn MMyLLecTBa, yrnaaTbl AeHer, BbIMOoJHEHUA paboT, okasaHua ycayr u
T.M., NpPeaocTaBaAs 0OHOW CTOPOHE 3TUX OTHOLWIEHMI NpaBo TpeboBaTb OT ApPyroun
COoBepLUeHNs onpeaeneHHoro oencTems nmbo Bo3aep >xaHns oT Aencrteums. B ceoto



oyepenb cloga BXoAAT obuime Nono)XeHuns, oTHoCALWMECs Ko BceM 065A3aTenbCTBaM,
obLine npaBusia 0 AOroBOpax, a Takxe oTAeNbHble BUAbl 0653aTeNbCTB, BO3HUKalOWMe
N3 LOrOBOPOB N BHEAOMOBOPHbLIX OCHOBAHMNA.

HopMbl NpaBOBOro MHCTUTYTa NMpaBa Ha pe3yJ/ibTaTbl TBOPYECKOW [EATENILHOCTH
perynmpyoT obuecTBeHHbIE OTHOLIEHNS, CBSAI3aHHbIE C CO34aHNEM U NCMOJIb30BAaHMEM
Npoun3BeAeHNN NNTepaTypbl, HAYKN N UCKYCCTBA, @ Tak>Xe BO3HUKatoLWme Nno rnosoay
n3obpeTeHunin, co3aaHna NPOMbILIEHHbIX 06pa3L0B, NOJIE3HbIX MOAeNEeN, TOBAPHbIX
3HaKOB, 3HAKOB 06CNy>XMBaHUA U T.M.

HopMbl HacneACTBEHHOrO NpaBa peryampyoT obLecTBeHHbIe OTHOLLEHWSA B CBA3U C
nepexonoM MMyLLEeCTBa YMEPLUEro K APpYyruM nnLam.

2. N'paXkpaHCcKoe npaBo KakK oTpacib npaBa

pa>KgaHCKOe NpaBo ABASETCA O4HON N3 OTpacsien POCCUNCKOro npasa. 'paxaaHckoe
MpaBO KakK OTpac/b NpaBa peryanpyeT npaBOOTHOLLIEHWSA, BO3HMKAIOLWME MEXAY
rpa>kgaHamu u lpuandyeckumm nmuamm. Cnegyet nMeTb B BUAY, YTO y4aCTHUKaAMMU
rpakgaHckoro obopoTa, Hapaay C rpa>kgaHamMum U PULNYECKMMN NNLAMUN, BbICTYMaloT
rocyaapcCTBO, FOCYAAPCTBEHHbIE OPraHbl M OpraHbl MECTHOMO CaMOyrnpaBiEHUS.

1.MpakgaHCKoe NpaBo perysmpyeT TOJIbKO YaCTb 06 eCTBEHHbIX OTHOLWEHNN 1
B3aMMoLencTByeT C APYrMMU (CMEeXXHbIMUK ) OTpacasaMu rnpasa .

2.KOHCTUTYUNOHHOE NpaBo onpeaensieT obuwme NpMHUNNbLI NPaBOBOW CUCTEMbI ,B TOM
4yucsie 1 OCHOBHbIE Ha4asia rpa>K4aHCKoro rnpasa. KOHCTUTYLMOHHOE NMpaBo
yCTaHaBNMBaAET PAaBEHCTBO BCexX hopM COBCTBEHHOCTU ,ee HEMPUKOCHOBEHHOCTb
,cBo6oOy NpeanpuHMMaTesIbCKON AeATeNIbHOCTU 1 T.4. pa)kJaHCKoe NpaBo
KOHKPEeTU3NPYeT 3TN NOJIOXKEHNS B CBOMX HOPMaX.

3.AAMVUHUCTPaATMBHOE NPaBo B psAe C/ly4aeB MMEET TOT Xe NpeaMeT peryanpoBaHus
,4TO N rpakAaHCKoe NnpaBo ,MeTo[ afAMMHUCTPATUBHOIO NpaBa OCHOBAH Ha MpuUHLMNE
BJlAaCTU NogvynHeHns .TeM He MeHee ,aAMNHNCTPATUBHbIE aKTbl ~-OAHO U3 OCHOBaHWUN
BO3HUKHOBEHUS rpakaaHCKux npaB 1 obs3aHHOCTeN .bonbloe 3HavyeHne B
rpa>kAaHCKOM MpaBe UMeeT U JINLEH3MPOBaAHME ,0CYLLECTBISSEMOE B aAMUHNCTPATUBHOM
nopsiake .AHaJlIorM4yHO B3auMoAencTBME rpakAaHCKoro n oHaHCOBOr o Npasa.

4.YronoBHOE MPaBo TaK XXe perynmpyeTt MMyLLeCcTBEHHbIE OTHOLLIEHUS ,yCTaHAaBMBas
HaKa3aHue 3a UMYLLLECTBEHHbIE MPEeCcTynieHns .B3anMoaencrTeme rpa>kJjaHCcKoro rnpaea C
oTpacnaMun yrosioBHO-NPaBOBOIro LKA OCYLLECTBSETCS NyTEM NoAavyn rpa’kaaHCcKoro



NCKa B YrOJIOBHOM MpoLecce .

5. pak4aHCKU NPoLLecC periameHTUpyeT NopsA0K PACCMOTPEHUS FPaXK JAHCKO-
NpPaBOBbIX CMOPOB B CyZe ,00HAKO ero rnpeamMeT LWnpe 1 BKYaT Tak XKe TPyaoBble,
ceMelHble 1 Npoyne cnopbi.

6. pa)xOgaHcKoe npaBo perynmpyeT obpalleHne 3emMn ,JIeCOB N APYrMX CXOA4HbIX
06BEKTOB B rpa)kJlaHCKOM 060poTe ,0[4HAaKO C OrpPaHNYEHUSMWN ,yCTaHOBNEHHbLIMU B
3eMefIbHOM U 3KOJIOrMYEeCKOM MpaBse .

7. TpynoBoe NpaBo peryampyeT OTHOLIEHMS ,BO3HUKAaOLLME Mo NoBoAy TPYAOBOro
npoLLecca 1 nepeceKkaeTcs C rpa’kaaHCKUM MPaBoM NP OrpaHNYeHnun TpyaoBoro
JloroBopa .

TecHO CBSi3aHO C rpa)kAaHCKUM NMpPaBoOM U CEMENHOE NPaBo, KOTOPOE BO MHOIOM
Mcnonb3yeT arnnapaT rpa’xAaHCcKoro npasa(npaBo 1 geecrnocobHOCTb ,40r0BOP U MNp
.).FpaxxgaHCKoe NpaBo NPUMEHAETCA K CEMENHbIM NPaBOOTHOLWEHNAM B cybcmanapHoMm
nopsake. CeMenHoe NpaBo AeslaeT akKLUEHT Ha JINYHbIX ,a HE NMYLLLECTBEHHbIX
OTHOLUEHUAX B CEMbE.

Kpyr obLecTBEHHbIX OTHOLIEHUN, PeryampyembliX rpa)KiaHCKUM NpPaBoOM, HACTOJIbKO
obwmpeH n pasHoobpaseH, YTo, B MPUHLMMNE, HEBO3MOXXHO AaTb MX UCHEpPMbIBAOLLWNA
nepeyeHb. OTOr0 N He cefyeT AenaTb, Tak Kak B 3afa4y rpa>kAaHCKO-NpaBoBON HayKu
BXOOMWT He nepevyncsieHme C BO3MOXKHO 60/bLUEN TOYHOCTbIO U TLLATENbHOCTbLIO BCEX
06LLEeCTBEHHbIX OTHOLUEHWUI, PErYIMPYEMbIX FPaXKJaHCKUM NPaBoOM, a BbIIBEHUE Tex nx
06X CBOWNCTB, KOTOPbLIE 1 MO3BOANAN 06BEANHUTL UX B MPeaMeTe OHON N TOW Xe
OoTpac/N, UMEHYEeMOW Frpa*KaaHCKNM MpPaBoM.

[pa)kQaHCKoe NpaBo TeM U OT/AIMYAETCS OT APYruX oTpacsen rnpasa, 4To pacrnonaraeT
YHUKaNbHbIM, BEKaMu 0TPaboTaHHbIM IOPUANYECKUM UHCTPYMEHTAPUEM,
obecneymBatoLLNM OpPraHN30BaHHOCTb W NOPALOK B 06LWecTBEHHOM Npon3BoAcTBe 6e3
HenocpeacTBEHHOr0 CONPUKOCHOBEHMS C annapaToM roCy4apCTBEHHOMO NMPUHYXXAeHUs
nyTem BO3OENCTBUS Ha IKOHOMUYECKNE MHTEPECHl Y4aCTHUKOB 0BOLLECTBEHHOT O
Nnpon3BoACTBa.

NMepexon Hawewn CTpaHbl K PbIHOYHOM YSKOHOMUKE C HEU3O0E)XHOCTbLIO NPUBOAUT K
paclwmnpeHmnto chpepbl rpakaaHCKo-NpPaBoOBOro peryampoBaHnsa MMyLLECTBEHHbIX
OTHOLUEHUWN, CKNaAbIBAOWMXCA B Pa3/INYHbIX chepax feaTesIbHOCTU.



3. B3aMMOCBA3b NPa>kaaHCKOro npasa u apyrumx
oTpacsien 3aKOHOAATeNbCTBA

pa>ka4aHCKOe NpaBo Kak 04Ha 13 OCHOBHbIX U Hanbonee pacnpoCTPaHEHHbLIX BETBEN
POCCUNCKOro rnpaBa nMmeeT 60bLLIOE 3HAYEHNE B COBPEMEHHOM POCCUNCKOM
3akoHopaTenbcTBe. C pa3BuTmnem obLuecTsa NPMHUKUNBLI MpaBa pa3BUBAOTCS U
YCOBEPLUEHCTBYIOTCS C y4eTOM noTpebHoCcTen NOANTUYECKUX N COLManbHO-
3KOHOMMYECKX npeobpa3zoBaHuin, AanbHenwero obecnevyeHnsa rapaHTUn 3alnTbl
CybbeKTMBHbIX NpaB rpa>kgaH, nx obbeanHEeHN 1 rocyfapCcTBEHHbIX MHTEPECOB, a
Tak>Xe nosbleHnsA 3hheKTUBHOCTN cyaebHon geaTenbHOCTM B obecnevyeHun
3aKOHHOCTU U CNpPaBea/IMBOCTU. Ba)KHO 0TMeTUTb 0bLLMe rpaHnLbl Mexay pasHbiMU
rpyrnnamMm HOPM, y4UTbIBas UX TECHYIO B3auMOCBA3b. CyLlecTBYOT obuwenpuHaTbie BUAbI
oTpacien npasa, a MMEHHO:

KOHCTUTYUMOHHOE NpaBo - 3To, 6e3ycsoBHO, BeAyLwas oTpacsb.

1. ®nHaHcoBOE NpaBo (ero HOpMbl TECHO B3aMMOCBSA3aHbl C aAMUHUCTPATUBHbBIM ).

2. AODMUHNCTpPaTUBHOE NpaBo (06beKTbl yNpaB/eHUs - 3KOHOMUKA, KYyJibTypa,
3[paBooOXpaHeHmne, NpPaBonopsaaoK, Hayka, obpa3oBaHue, obopoHa, oxpaHa
rpa>ka4aHCKUX npas u np.).

3. CenbCKOX03ANCTBEHHOE NpPaBo (HOPMATUBHbLIA aKT - 3TO NMPUMEPHbIA yCTaB C/X
apTenun, yCTaBbl KOJIXO30B 1 Np.).

4. 3emenbHOe NpaBo (r/1aBHbIM HOPMATUBHbLIM aKTOM SABNSETCA 3eMesibHbIM KOO EKC).

5. N'paxgaHckoe npaBo - camas obwmpHasa oTpacib.

TpynoBoe npaBo - AOCTATOYHO KPYNHaa oTpacib.

1. CemenHoe npaBo (rnaBHbLIM HOPMATMBHBLIM aKTOM BblCTynaeT CeMenHbIn KOLEKC).

2. YronosHoe npaBo (npasoBas 6a3a - YroOBHbIN KOOEKC).

3. YronosHo-npoueccyasibHOe npaso (nMpaBoBas 6a3a - YronoBHO-NpoLeccyasnbHbIn
KOLEKC).

4. YronoBHO-UCMOJIHNTENIbHOE NMpaBo (HOPMAaTUBHLIM aKTOM Mpu3HaeTcsa YrosoBHO-
NCNOIHUTENbHbIN KOAEKC).

5. 'pakgaHcKo-npoueccyasibHoe NpaBo (HOPMATUBHbLIN aKT - 3TO pakgaHCKUA
rnpoueccyajbHbl KOLEKC).

Mbl 3aTPOHEM HECKOJIbKO BUOOB OTpacsen :



Mpa>kpaHCKoe npaBo U TpyaoBoe TpyaoBOe NpaBO peryavmpyeT OTHOLWEHMSA N0 HanMy
paboTHMKa, MPUMEHEHMIO YY>)XKOro Tpyaa. 34eCb, HECOMHEHHO, MPUCYTCTBYET
NMYLLLECTBEHHbIN KOMMOHEHT (3apnnaTa). Pa3nn4uns B obLieM NnpaBoBOM MOJI0XKEHNM
YY4aCTHUKOB 3TUX OTHOLWeHUN paboTHNKa 1 paboTodaTens. 3TO OTHOLWEHMNS
HepaBeHCTBa, cybopanHaumm (NOAYNHEHHOCTN)

BonpocC 0 COOTHOLWEHNN TPYALOBOIr0O U rpa>kgaHCKOro rnpasa B nociegHee BpemMs
npunobpen ocobyto ocTpoTy. Ham NpeacTaBnseTcs, 4TO ANCKYycCcusa Heobxoamma, Ho
cemyac oHa MMeeT HeCKOJIbKO OAHOCTOPOHHUN N HEKOHCTPYKTUBHLIN XapaKTep.
ObpalleHne K UICTOPNYECKNUM KOPHAM NpobnemMbl B KOHTEKCTE MeXANCLUUNINHAPHbIX
CBSA3el MOo3BOJINT NPpUAATb en A0JDKHY rnybuHy. B Hay4YHOW nnTtepaType HEOOHOKPATHO
BblCKa3blBaJIOCb MHEHME, YTO TPYA0BOE NPaBO BbIAE/NAOCL U3 FPa)KAaHCKOro npaea .
3TO NO CYLWEeCcTBY HEBEPHO, KaK N YTBEPXAEHNE O ero BblAeNeHNN N3
AOMUHNCTPATUBHOIO Npasa. HoO CBA3b TPYAOBOro npaea C rpa>xgaHCKMM NpaBoM
beccnopHo. TpyaoBOe NpaBo N Fpa>KgaHCKOe NpaBo ABAAKTCHA CMEXHbIMU OTPaC/siMN.
Ha ocHOBaHMM HOPM TPyL0BOro npaBa 4YesIoBEK MOXXET peasim3oBaTb CBOU CNOCOBHOCTH
K TPYAYy NyTeM 3ak/to4eHns Tpynosoro gorosopa. CnocobHOCTM K Tpyay MOryT BbiTb
NCMNOJ/Ib30BaHbl U1 HA OCHOBaHUW rpa>kaaHCKO-NpPaBOBbIX AOMOBOPOB O Tpyae, B
YaCTHOCTW: LOroBOPOB Noapsna, NoOpyvYeHns, BO3ME34HOr0 OKasaHua ycnyr,
areHTUpPoBaHUSA, AOBEPUTENILHOIO yrNpaBieHNs UMYLLLECTBOM, aBTOPCKOro n aApyrux. B
HacTosuee BpeMs NMPUHLUMNMNMNAJNIbHOE 3HAaYeHe MMeeT pa3rpaHnyeHne Mmexay Tpya0oBbiM
N rpa>xgaHCKMM NpaBoOM C TOYKM 3peHUNs pelleHns Bornpoca ob obsa3aTesibHOM
couMasbHOM CTPaxoBaHMM OT HeCHACTHbIX C/ly4aeB Ha NPOU3BOACTBE U
npodeccrnoHanbHbIX 3abonesaHnn. B cooTBeTCTBUN CO CT. 5 PepepanbHoOro 3akoHa "06
obs3aTenbHOM CoLMasibHOM CTPaxoBaHMM OT HECHACTHbIX C/lyYaeB Ha NPONU3BOACTBE U
npodeccrnoHanbHbiX 3abonesaHnn[4]" ot 2 nonga 1998 roga nuua, paboTawwme no
TPYyAOBOMY O0OroBopy, nogsexaTt oba3aTenbHOMY COLMaNIbHOMY CTPaxOBaHUIO AAaHHOIO
BMAa, B cuny Yyero pabotonatesnb 0653aH ynaadymeBaTb 3a HUX CTPaxoBble B3HOCHI. [pwu
3aKJIIDYEHNN FpaXKA4aHCKO-MPaBoOBOro Aorosopa o Tpyae 0643aHHOCTb MO yrnJjaTe 3Tux
B3HOCOB BO3HWKAET NIMLWb B TOM C/ly4ae, ecnm ycnosue 06 3ToM BKJIHOHEHO B J0M0OBOP.
EcTtecTBeHHO, paboTogaTensim BbIrOAHO MMEeTb PabOTHUKOB, BbIMOJHAOLWMNX TPYOOBYIO
YHKLWMIO, KOTOpas 3aByasiMpoBaHa rpa>K4aHCKO-NpaBoOBbIM 4OrOBOPOM O TpyLe,
MO3BOIAOLLMM He NIaTUTb CTPaxoBble B3HOCHI MO CTPaxXxoBaHWUI OT HECYACTHbIX C/ly4aeB
Ha NPoOV3BOACTBE U NpoeccnoHaNbHbIX 3aboneBaHnn. XoTa 1 B NOAOOHBIX CUTyauunsXx,
BO3MO>XHO MPOBECTU rpaHb MexXay TPYOOBbIM U rpaKgaHCKUM NpaBoOM.

Mpexxae BCcero npeaAMeToM TPyAOBOIro npaBa ABASOTCA OTHOLWEHUS, BO3HMKAlOLLME MPU
BbINOJIHEHUW TPYAOBOM PYHKLUM MO ONpeaeseHHON CrneymasbHOCTU, KBaangukaumm



NN OOJXKHOCTU. B paMKax BbIMONIHEHUS TPYAOBON PYHKLUUN PpabOTHUKY MOryT ObiTb
AaHbl KOHKPEeTHbIe 3a4aHunsA. BbinonHeHne noaobHbIX KOHKPETHbLIX 3a4aHNN B Te4YeHne
oaHoro paboyero oHsA CBMAETENbCTBYET O BO3HUKHOBEHUN TPYOOBbIX OTHOWeEHMI. [ocne
4yero Tpy4oBble OTHOLWEHNS MOryT BbITb NMpeKpaLleHbl JINLb MO OCHOBAHUSAM,
npenycMoTpeHHbIM TPYAOBbIM 3aKOHO4aTeNIbCTBOM. Kak npasuio, TpynoBble
OTHOLUEHUS HE OrPAHMNYMNBAIOTCA BbIMOJIHEHMEM ONpenesieHHOro 3a4aHuns, OHN HOCAT
ONAWNNCA XapaKTep.

NMpeoMeToM rpa)KAaHCKOro npasa ABAAKTCH UMYLLLECTBEHHbIE OTHOLIEHMNS, KOTOPbIE
BO3HMKAIOT B CBA3U C KOHEYHbLIM pe3ysibTaToM Tpyaa. Mpn 4OCTUXKEHUN onpeaesieHHOro
B rpa>K4aHCKO-NPaBOBOM OrOBOPE O TpyAe pe3ysibTaTa NpekpallarTCcs N OTHOLEHNS,
BXoOsLMe B NpeaMeT rpa>k4aHCKOro npasa. Bo3HMKatlowme Ha OCHOBaHUN Fpa>kKaaHCKo-
MPaBOBOIro AOroBopa OTHOLUEHMS HE MPMBOAAT K MOAYMHEHWNIO O4HOW CTOPOHbI APYrON.
Torga Kak 3akJjtodeHne TpyOooBOro 4OroBopa 03Ha4YaeT BO3SHUKHOBEHME OTHOLLEHNN
BnacTn pabotopnartena Hag paboTHMKOM B Npouecce TpyAoBOW AeATENbHOCTN.
PaccMaTpuBaeMble OTpPac/In NpaBa pa3/iInyHbl U N0 METOAY NPaBOBOro perysimpoBaHuns.
Cnocobsbl, BXxoaswme B METOA Mpa>KgaHCKOro rnpaea, OCHOBaHbl Ha paBHOMNpPaBUn 1
OTCYTCTBMUW MOAYNHEHUSA CTOPOH MPa>KAaHCKO-MPaBOBbIX AOrOBOPOB O TPYAE, OHU
NCKJIIOYaAOT BO3MOXXHOCTb KOHTPOJ1A 3a NPOLLECCOM BbIMOJIHEHMNSA OOMOBOPHbIX
06sa3aTenbCcTB. B CBA3M C N310)KEHHBIM MOXXHO CAeflaTb BbIBOA, 4TO N CNOCOObLI
MpPaBOBOr0 pPeryampoBaHMsa NO3BOAAKOT NPOBECTU FPaHb MexXay TPYyLOBbIM U
rpa>kaaHCKnM rnpaBomMm. Mo3ToMy Npu TwaTeslbHOM NCCeA0BaHUN BO3SHUKLLINX
OTHOLWEHNN, cnocoboB NX peryanmpoBaHns BbIMOJIHEHNE TPYA0BON YHKLMK No4
MPUKPbITUEM rPa>KAaHCKO-MPaBOBOro AOroBopa CTAHOBUTCSA OYEBUOHBLIM, YTO MOXET He
no3BonnTb paboTogaTtensam yntm oT OTBETCTBEHHOCTU 3a HEUCNosIHeHne 06A3aHHOCTH
Mo CTPaxoBaHMIO pabOTHNMKOB OT HEeCHACTHbIX C/ly4aeB Ha NPON3BOACTBE U
npogeccrnoHanbHbIX 3aboneBaHnUn. PacCMOTpUM CnefytoLllyto rpynny oTpacsien He MeHe
Ba>kHY'0, rpa>kAaHCKOe NpaBo U CeEMenHoe Npaso.

Mpa>kpaHCKoe npaBo U ceMerHoe - CeMenHoe NpaBo perysanpyeT, npexae Bcero,
HenmyuleCTBEeHHble OTHOLUEHUSA, BO3HUKAaLWMe Mexay YieHamm cembn. OHO MOCTPOEHO
BO MHOIMOM Ha MHbIX Ha4anax, 4eM rpakaaHckoe (oTCyTCTBME CTOMMOCTHOro, TOBapHO-
OEeHEe>XHOro Ha4ana). MHorme nmyuleCcTBeHHble OTHOLWEHUSA, peryampyemble CeEMENHbIM
rnpaBoM, JINLIEHbl PbIHOYHOI 0, TOBAPHO-AEHEXXHOIr0 Havasa, BO3HMKAaKT 13
obcToATENLCTB, NPAMO NPEenYyCMOTPEHHbIX 3aKOHOM, HE3ABUCUMO OT XKeJslaHUA
y4aCTHUMKOB. B cooTBeTCcTBUM CO CT. 4 [5]CeMenHOro Kkogekca P® K cemenHbIM
OTHOLUEHUAM Fpa)KAaHCKOEe 3aKOHOA4ATEeIbCTBO NpUMeHsaeTCa cydbcngnapHon, NOCKOJbKY
3TO HE MPOTUBOPEYUT CYLLECTBY CEMENHbIX OTHOWEHNN. CYnTaeTcs, 4To Hanbonee



TEeCHO CBAA3aHbl rpa)K4aHCKoe U ceMenHoe Npaso.

CoOTHOLEHNEe CeEMENHOro U rpa)k4aHCKoro npasa TakoBoO, YTO, C TOYKN 3PEeHNS MHOMUX
nccneposaTesien, CEMenHoe NpaBo SABASETCA MHCTUTYTOM rpa)K4aHCKOro rnpasa.
be3ycsioBHO, C 3TUM COrnlacmMTCA La1IeKo He KaXabln. He B Nosib3y AAaHHOro
OTOXXAECTBJIEHUSA FOBOPAT YKa3aHHble HMXXe (paKTbl. Pa3zinymne mexny xapakrepom
NMYLLLECTBEHHbIX OTHOLUEHU: B CEMENHOM MNpaBe OHW B OCHOBHOM He HOCAT
CTOMMOCTHbIN XapaKTep N CTposaTCca Ha 6e3Bo3Me3gHON OCcHOBe. Kpome Toro,
MMYLLLeCTBEHHbIE OTHOLWEeHUS, K KOTOPbIM npuMeHatnTcsa HopMbl CK PO, HaxooAaTca B
Hepa3pbIBHOM CBA3UN C INYHBLIMU OTHOLUEHUAMN (B OT/ZIMYME OT rpa)KAaHCKOro rnpasa).
Pazsin4me no CpoKy NMpPaBOOTHOLLUEHUNIN: CPOK ABNAETCA KpalHe Ba>KHbIM MOHATUEM 014
rpa>kKAaHCKMUX NPaBOOTHOLIEHUI, TOFA4a KakK CEMENHbIE NPaBOOTHOLWLEHUA He TpebytoT
yKa3aHusa cpoka (nogobHble OTHOLEHNS HOCAT SAAWNIACA XapakTep). Pasnn4yne no
hopMe cyLLecTBOBaHNSA NPaBOOTHOLIEHUA: JOrOBOP ABASETCA OCHOBHOMN (hOpMOK
rpa>KgaHCKMx npaBooTHoweHun. CemenHoe npaBo NO3BOJIAET UCMNOJ1b30BaTh JINLLb
OrpaHNYeHHOEe KOJINYeCTBO A0roBOPOB (cornaweHue ob ynnate ainmmMmeHToB, bpaydHbIn
[0roBop, AOroBOp O Nepefave feTen Ha BOCMUTaHNE B CEM .

Ba>kHenWwWnmM NCTOYHUKOM MPaBOBOro peryjmpoBaHnUa CEMENHbIX OTHOLLUEHNI ABSETCSA
CK P®. BmecTe C HUM, OaHHbIVW BN MPaBOOTHOLUEHNIN HaXoAUTCA No4 KOHTPOJIEM HOPM
K P®. K HUM npuMeHunmbl nonoxeHus | v Il pasgenos MK PO[6]. 3Tn Ke HOPMbI
CMOCOBHbI perynnpoBaThb U Apyrmne rnpaBoBble OTHOLIEHUSA, KOTOPbIE BbIXOOAAT 3a
npenesnbl CEMENHOIO N rpakKgaHCKoro rnpasa.

Ecnn cemenHoe OTHOLWIEHNE He yperyanpoBaHO HU HOPMOWN CEMENHOI0, HX HOPMOW
rpa>k4aHCKOro 3akoHogaTesIbCTBa, NMPUMEHAeTCA aHaslorma CeEMenHOro N rpa>kgaHcKkoro
3aKoHopaTenbCTBa. [py 3TOM aHanNorma CeEMemHoOro Nan rpa>K4aHCKoro 3akoHanesibCTea
npuMeHseTCca B TOM CJly4ae, ec/iu HOpMa COOTBETCTBEHHO CEMENHOrro Uin
rpaka4aHCKOro 3aKoHoAaTesIbCTBa peryampyeTt cxogHble obuiecTBeHHbIe OTHOLLIEHUS.
Ecnuv XXe n Takne HopMbl onpenesnTb HEBO3MOXHO, PerysinpoBaHns OCyLLLEeCTBASETCA Ha
OCHOBaHUM 0BLLMX MPUHLMMOB U Ha4asl, KOTOPblE CBOMCTBEHHbI OTPAC/IN FPa>KAaHCKOro
N ceMenHOoro npasa. Onsa yperyampoBaHUsa ceMenHbIX NPaBOOTHOLWEHNI XapaKTepPHbI
TakKne KaTeropmmn rpa>kAaHCcKoro npasa, Kak NpaBo- U AeecrnocobHOCTb, 4OrOBOPHLI,
caoenku, obasaTtenbCTBa, CPOKM AABHOCTU, YTO NPSMO yKa3blBaeT Ha BO3MOXHOCTb
NPUMEHEHUS HOPM MFPa>KJaHCKOro rnpasa K OTHOLLEHUAM, KoTopble perynmpytoTcs CK PO.

B cBoto ovyepenb, HOPMbI CEMENHOro 3akoHoaaTeNbCTBa He BCcerga CnocobHbl B MOSIHOM
obbemMe 0xBaTUTb rpa>KaaHCKO-NMpaBoBble OTHOLLUEHNA, KOTOPble BO3HUKAIOT B
pe3ysibTaTe MMyLeCTBEHHbIX N JINYHbIX HENMYLLLECTBEHHbIX MNMpaB ” obsa3aHHOCTEN.



OTHOLWeEHNA, KOTOPblE BO3HUKAKOT B CBA3MN C 0Opa3oBaHNEM CEMbU, POXKOEHNEM U
BOCMNUTAHMEM feTen, OTHOCATCA K OTPac/in CEMENHbIX MPaBoOOTHOLWEHNN. VX
perynnpoBaHue ocyLlecTBnseTca Ha ocHoBe HOpM CK P®. To 06cToATeNbCTBO, 4TO
TaKVUM MPaBOOTHOLLUEHUNAM XapaKTEepPHO Hann4yme onpeneneHHblx 0bsa3aTennCcTs
OTHOCUTEJIbHO UCMOJIHEHUA NMYLLLECTBEHHbIX UM HEMMYLLLIeCTBEHHbIX MpaB, ABNAeTCH
OCHOBaHMEM AN NPUMEHEHNSA K HUM MOJIOXKEHUIW FPa>KAaHCKOro 3akoHoaaTenbLCcTBa. Ha
OCHOBaHUM rpa>kgaHCKOro 3akoHoaTesIbCTBa PerympyroTcs HEKOTOopble B3aUMHbIe
obsa3aTenbCTBa, KOTOPbIE MOTYT BO3HUKATb MeXay cybbekTaMu ceMenHoro rnpasa.
HopMmbl 'K PO onpenensaioT NOPALOK COBEpPLUEHUA CAENOK U 3aK/II04YeHnsa 4OroBOpPOB
Mexay mMuaMun, KoTopble UMeT CEMENHYI0 B3auMOCBA3b. Ha ocHoBaHuu K PO
NCYNCAAKTCA CPOKU OAaBHOCTU, MPUCYyLLME OTPaCIM CEMENHOI0 3aKOHOAATeNbCTBA
Poccun.

[pa’kQaHCKOEe N CEMeNHOe NpaBo peryampyeT Te CeMeliHble OTHOLIEHUS, KOTopble
CBsi3aHbl C HAC/iegoBaHNEM, MaTepuasibHbIM obecrneyeHnemM geTen u poguTenen, 4To
JlaeT BO3MO)XHOCTb FOBOPUTb O FPa)KJaHCKOM 3aKOHOOATEeNbCTBE, Kak 0 6osiee LMPOKOM
MOHSATUN U O MPUHAONIEXXHOCTU CEMENHOI0 NpaBa K rpakJaHCKOMYy B Ka4yecTBe
nopoTpacan. Cnegytoline oTpacav rpakKaaHCKoro n 3emMesibHOro npaea.

Mpa>kpaHCcKoe npaBo U 3eMeJsibHOe npaBo - 3eMesibHOe NpPaBo peryampyer
OTHOLUEHUA MeXay rocyaapCTBeHHbIMU OpraHamMu, opraHamMmm MecTHOro
caMoyrpasJ/ieHUs, OpraHn3aunamMm U rpa)kgaHamMmu rno NoBoLy BrafeHUNd, NOJIb30BaHUA U
pacrnopsi>XXeHus 3emMesibHbIMU y4acTKaMu. ['pa>kgaHCcKoe NpaBo BO34EeNCTBYeT Ha
3eMeJibHble OTHOLEHMSA NOCTO/IbKY, OpraHu3ys obopoT 3eMaun NULb NOCTOJbKY,
MOCKOJIbKY 3TO O0MYCKaeTCs 3eéMesibHbIM 3aKOHOA4AaTeNbCTBOM (CT. 129 TK PO, Nnasa 17
K POD)[7]. CBSA3b 3€MeNbHOro NpaBa C rpa)xAaHCKuUM npegonpenensercsa obLwHOCTbIO
CoLMasibHO-3KOHOMUYECKOW NPUPOLbI 3€MeJSIbHbIX U rPaXKAaHCKUX OTHOLLUEHUMN.
OyHOaMeHT 3TUX OTHOLWEHUW OCHOBbIBAETCA Ha BELLHbIX NMpaBax Ha 3eMJito (npexxnae
BCero rnpase COBCTBEHHOCTN), UX OOLWHOCTL MO CBOEMY XapaKTepy ABJAETCSA
NMyLLeCTBEHHOW, N60 MMEHHO 34eCb CUJIbHEE BCEro NnposBAAEeTCA CONMPUKOCHOBEHNE
3eMeJIbHOro rnpasa U rpa>kgaHckoro. NpaBo Ha 3eMesibHbIN Y4aCTOK TeCHO CBA3aHO C
rnMpaBoM Ha NaoAbl, MPUHOCUMbIE €10, HaCa>KAeHUNsA, CTPOEHUSA Ha 3eMeJIbHbIX YYacTKax.
ITO NPOSAB/IAETCA B NMpaBe OrpaHUYeHHOro rnoJib30BaHUA Yy)>XMM Yy4aCTKOM, B
BO3MeLlleHUN YObITKOB, MPUYNHEHHbIX HapyLLUeHNeM 3eMesibHOro 3akoHogaTesbCcTBa. B
CaMOM 3eMeJlIbHOM 3aKOoHOo4aTelbCTBE 0O4eHb MHOI0 HOPM, KaK perympyoLlmx
rpa>kgaHCcKue rnpaBOOTHOLLIEHUSA, TaK U OTCbIJIALWKMX K HEMY. Tak »Xe HeMasio HOPM 1 B
rpa>k0aHCKOM 3aKoHOoLaTeNIbCTBe, Perynpyrowmnx nMyuieCTBeHHbIe NMPaBOOTHOLLEHNS
Ha 3eM10. Hanpumep, Npa)KgaHCKNM KOAEKCOM 3eMeJsibHble Y4aCTKM OTHeCEeHbl K



HEeOBMXXKUMOMY NMYLLIECTBY, Y>Xe€ OHO 3TO npeanosaraeT, 4To nx 06opoTOCNoCOBHOCTL
npegnonaraeT Haan4yne y rpakgaH caMbix pazHoobpa3HbIX BELLHbIX U
0653aTeNbCTBEHHbLIX MPaB Ha YKa3aHHbIE 3eMeJibHble Y4aCTKW.

Ho B TO e Bpems cnenyeT OTMETUTb, 4TO 3eMNSA U Apyrne npupoaHbie pecypcbl MOryT
OTYY>XOaTbCA NN NepexognTb OT OAHOro nua K 4pyromMy nHbiMm crnocobamun nuilb B
TOoW Mepe, B Kako nx o6opoT A0MyCcKaeTCs 3aKOHaMK O 3eMJie N APYrmnX NPUPOOHbIX
pecypcax.

B caMoOM TekCTe HOBOro 3eMeslbHOro KoAeKCa 04€Hb MHOIO CCbIJIOK Ha rpakAaHCcKoe
3aKOHO4aTeNnbCTBO. Hanpumep, NpnHLUMN eguHCTBa Cyabbbl 3eMefbHbIX YH4aCTKOB U
MPOYHO CBA3aHHbIX C HUMN 06 BHEKTOB, KOTOpPbIE CrieayloT cyabbe 3eMenbHbIX Y4acTKOB,
33 N3bATUAMUN, YCTAHOBJIEHHbIMUK (hefepasibHbIMUN 3aKOHaMU. TecHas CBS3b 1 B
onpeneneHnn obbemMa BelHbIX NMpaB Ha 3eMto U nx cybbekToB. Hanpumep, noHATHE
npaBa NMOCTOAHHOro (6eccpoYHOro) Nosb30BaHNA OAHO KaK B FPa)KAAaHCKOM, TakK 1 B
3eMesnibHOM Kogekce. O4HaKO B 3eMesIbHOM KOLeKCe YeTKO o4epyeH Kpyr cybbeKkToB,
KOTOpPbLIM 3TO NPaBo MOXXET BbITb NpenoCcTaBseHo. B faHHOM c/lydae 3To MOryT 6bITb
TOJIbKO FOCYAapCTBEHHbIE N MyHULIUMAIbHbIE YYpeXXAeHUS, efepasibHble Ka3eHHble
npeanpuaTUS, a TakXKe OpraHbl roCy4apCTBEHHOW BACTU U OpraHbl MECTHOIo
camoynpaBJieHNS.

Taknm 06pa3oM, B OCHOBE Fpa>kAaHCKOro 1 3eMefibHOro NpaBa JieXkaT pa3J/in4yHble
npuHUMnbl. pa>kgaHCKoe NpaBo OCHOBAHO Ha obecnevyeHnn cBoboabl UMYLLLECTBEHHbIX
npaB CybbLeKTOB, a 3eMesfibHOe NpaBo — Ha obecnevyeHnn paunoHaIbHOro
NCMONb30BaHNS N OXPaHbl 3eMeJsib KaK OCHOBbI XXU3HU 1 OeATENbHOCTN Nlogen.
Bk/to4eHMe YaCTu 3eMesibHOro rnpaBa B COCTaB MPa’kAaHCKOro npaBa Hepeako
apryMeHTUpyeTCcs TeM, YTO 3eMa NPpU3HaHa HEABMXXMMbIM MMYLLLECTBOM 1 BOBJIEYEHA
B rpa>kgaHckuimm obopoT. OgHaKo rpa)kfaHCKoe 3aKkoHO4aTeIbCTBO BCeraa
peryanpoBasio YacTb 3€MeJIbHbIX OTHOLUEHU B TON Mepe, B KaKON OHN He Bbinn
yperyampoBaHbl 3eMeJsibHbIM 3aKOHOAATEIbCTBOM. 3eM1s O6bl1a 06bEKTOM
3KOHOMUYeckoro obopoTa. OHa Oblna NCKNYEeHa N3 rpa>kgaHckoro obopoTa, HO ee
3KOHOMMYECKNI 060pOoT peryampoBanca aAMUHNCTPATUBHO-NPABOBbIMN aKTaMu
rocynapCTBEHHbIX OPraHOB MyTeM NepeBoda 3eMeslb U3 0OHON KaTeropum B Apyryto.

YTO KacaeTcsa Npu3HaHUA 3eMJIN HEeABMXMMOCTbIO, TO cieayeT UMeTb B BUAY,

4YTO MEPBUYHBIM N OCHOBHbIM 3/IEMEHTOM HEABMXMMOCTU aBASeTCA 3emMns. Eule B
PUMCKOM MNpaBe HeABMXXUMbIMU CHUTANNCh Te BELLWN, KOTOPbIe HEe A0MYCKAKT NepeMeHbl
MecTa be3 Bpena ons ux cybcrtaHuumn.



AHanorn4yHble npeacTaB/ieHUs 0 HEABUXKMMOCTN BblIN B 4OPEBOJIIOLMOHHOM POCCUNCKOM
rnpaBe 1 CyLWeCcTBYIOT cenyac, HanpmMmep B aHIMJIMNCKOM U aMepuKaHCKOM npase. Bce
OoCTaJibHble BUAbI UMYyLLECTBa CTAHOBATCHA HEABUXMMOCTbBIO TOJIbKO B CUJTY MPOYHON
CBSA3U C 3eMJien. DTo 06CTOATENbCTBO onpeaensaeT NMPUOPUTETHOCTb PEryanpoBaHms
3eMeJibHbIX OTHOLLUEHUN HOPMaMun 3eMesIbHOrro0, a He rpakgaHcKoro npaea. Cnepyert
TakK)XXe OTMEeTUTb, 4TO NMPU3HAHWE 3eMJIN HEABMXXUMOCTbIO C/TY)>XUT OCHOBOW 015 BbIBOAA
0 TOM, 4YTO OTHOLUEHMA NO NoBoAy 06bEKTOB, CO3AaHHbLIX Y€JIOBEKOM N HEPA3PbIBHO
CBSI3@aHHbIX C 3eMJiIeil: 34aHNN N COOPYXXEHUW, OTHACTU PerynpyoTcs 3eMesibHbIM
rnpaBoM, MOCKOJIbKY OCHOBOW BCEX NMYLLLIECTBEHHbIX OTHOLWLEHUN ABNSETCA 3eM4.

MprHUMas BO BHMMaHMe TO 06CTOATENLCTBO, YTO 3eMEJIbHblEe OTHOLLEHUS ABASIOTCS MO
XapaKTepy MMyLLECTBEHHbIMU OTHOLLEHWUSIMU, COOTHOLLEHME 3eMEeSTbHOIO0 U
rpa>kJaHCKOro npaBa B chepe peryimpoBaHus rnpaBa CO6CTBEHHOCTU U MHbIX BELLHbIX
NnpaB Ha 3eMJ1l0 3aKJllo4aeTcsl B cneaytoulem. NpeporaTyBa rpaXkAaHCKOro npaBa —
peryanpoBaHue NpuHLUMNnaabHO 06l MX BONPOCOB NpaBa COBCTBEHHOCTU M UHbIX NpaB
Ha 3eMJil0. B 3emenibHOM

NnpaBe O0TPaXKaeTCs creunpuka peryampoBaHus 3TUX BONpocos, obycoBieHHas
Ny6/IMYHBIMY, @ HE YAaCTHBLIMU UHTEpPEeCcaMN.

rpa)Kp,aHCKoe npaBo U XXUWJIMLWLHOE npaBo XnnnuwHoe MpaBoO - 3TO KOMIJIEKCHAA
OTpaciib, B KOTOpOVI ob6beanHeHb.I HOPMbI U MPaBOBbl€ NHCTUTYTbI Fr'Pa>X4aHCKOIo
(bonblias 4YacTb HOpM), AaOMNUHNCTPATUNBHOIO N APYyrmx 0Tpacne|7| npasa.

Bonpoc o MecTe XWNnwHoro rnpasa B CUCTEME POCCUNCKOro npasa ABMAeTCSA
ONCKYCCMOHHLIM Y>Ke B Te4eHMe HEeCKOJIbKUX gecaTuneTuin. NMo asTomy nosoay B
IOpPNONYECKON HayKe BblCKa3aHbl MHOMOYNC/IEHHbLIE N CaMbleé pa3HOOOpa3Hbie TOYKHN
3peHuns, KOTOPble MOXXHO CBECTU K TPEM OCHOBHbIM rpynnam. O4HM aBTOPbl CHNTAKOT, YTO
XKUMULLHOE NPaBo - 3TO UHCTUTYT WK fJa)Ke NMoL4OoTpac/b rpakKgaHCKOro rnpasa, gpyruve
- 4YTO XWUULLHOE NpaBo NpencTaBnseT cobon KOMMNIEKCHYIO OTpac/b rnpaBa. Takon
BblBOL Brnepsble caenan euwe B 1947 r. B.K. Panxep. OH nucan, 4To XXUInLHble
OTHOLLUEHUSA PeryampyroTcs HopMaMm Tpex MHCTUTYTOB[8]: aAMNHNCTPATUBHO-MPaBOBOIo
WHCTUTYTa pacnpeneneHns Xunnbs, rpa>KjaHCKo-npaBoBoOro MHCTUTYTa AOroBopa HanMa
XXN10r0 MOMELLEHNSA, KOOMEePaTUBHO-NPABOBOIro MHCTUTYTa Mo obecneyeHunto Xnnom
naowanbio B AOMaX XUINLWHO-CTPOUTENbHbIX KoonepaTneoB. NoMmHeHUto B.K. Panxepa,
OaHHble OTHOLUEHNSA BXOASAT BO BTOPUYHOE 0bpa3oBaHME CUCTEMBI NMPaBa - KOMMJIEKCHYIO
oTpac/b npasa. 3Ty NO3ULWIO BNOCAEACTBUN NMogaep>xaam n gpyrme y4yeHole.
HencTtBuTenbHO, pasgeneHne BCen CUCTEMbI MPaBOBbIX HOPM Ha pa3/INYHblE OTPaCan
rnpasa NPOUCXOAUT He Mo O4HOMY, a MO Pa3HbIM OCHOBAHUAM M Ha pa3HbIX YPOBHAX. 10
MHeHunto A.B. MuukeBmnya, nogobHoe pasgeneHne cBUAeTeNbLCTBYET 0 MHOroobpasum



obLecTBEHHOW XN3HM 1 NoTpebHocTen, obycnosamBaoLLMX GpOpMUPOBAHME CUCTEMBI
npasa. MNMpogeccop KO.K. ToncTon NpnxoanT K BbiIBOAY O CyLLEeCTBOBAaHUN OBYX TUMOB
OTpac/n npaBa: OCHOBHbIX U KOMMNEKCHbLIX[9]. [TochenHne COCTOAT U3 HOPM, B3ATbIX U3
OCHOBHbIX OTpacsien npasa, pPeryanpyoT pa3HOpPOAHble OTHOLLIEHMNSA, 3aHMMAIOT, Mo
MHeHuto HO.K. ToncToro, nmub yCJI0BHOE MeCTOo B CMCTeMaTuKe rnpasa.

MoHATME XNNNLWHOIOo NpaBa B LUMPOKOM CMbIC/ie ObIs10 chopMynmnpoBaHo Ha base
cofep>XaHUsa N CMbIC/a XUIULWHbIX 3aKOHOB. (XKunnwHoro kogekca PCOCP, OcHos
XXUNMWHOro 3akoHoaaTenbcTBa Coto3a CCP n coto3Hbix pecnybnnk 3akoHoB PO «06
OCHOBaXx heaepasibHON XUAULWHON NOANTUKN», «O NnpuBaTU3aLNN XUINLLHOIO poHOa B
Poccunckonm ®egepaunn» n ap.[10]), B KOTOPbIX «XKUAULLHbIE OTHOLUEHNS» KaK npeagmeT
XUMLWHOIO NpaBa 0XBaTbiBa/M BCe pa3HOOOpa3Hbie BUAbl XXUINLLHbLIX OTHOLWEHWN, @ He
TOJIbKO OTHOLLEHUSA NOJIb30BAHNSA XUJbIMU NoMeleHnaMN. Kak KOMMNeKCHasa oTpacsb
rnpasa (NMpPaBoOBOMN KOMIMJIEKC) XUJINLLHOE NMpaBo peryampyeT OTHOLEHUS,
CKJlagblBatoLmecs B ripouecce rnosib30BaHUA XXWUJbIMU NMOMELLEeHUAMU, NpenocTaBNeHns
NX B NOJIb30BaHMeE, yNpaBAEeHNA N IKCyaTaunum XUINLWHbIX POHAO0B, T. €.
obuiecTBeHHble OTHOLWEHNS, BO3HUKAlOWME B NpoLecce peanamsaumnm npasa Ha xuaumuie.
Cneumnduyeckon 4yepTon obLLECTBEHHbIX OTHOLUEHUW, peryampyemMbiX HopMaMu
XXUNLWLHOIO NpaBa, ABNSEeTCA TO, HTO OHM BO3HUKAIOT, CYLLECTBYIOT 1 pa3BMUBaKOTCH,
rnaBHbIM 06pa3om, No noBoay ocoboro MmaTepunanbHOro obbekTa - Xunuwa (Knnoro
OOMa, KBapTUpbl, KOMHaTbl U T. 4.), cneunasbHo npeaHasHa4YeHHOro 419 NpoXXMBaHUA
rpa><naH.

MoHATMNE «XKUINLLHOE NPaBO» B LUMPOKOM CMbIC/Ie chopMynnpoBaHo Ha base
coOep>XaHUA N CMbIC/1a XUIULWHbIX 3aKOHOB - XXKUINLWHOIMo Kogekca Poccumn, 3akKoHoB 00
OCHOBaX XWJIMWHON NOJINTUKN, O MPUBATU3ALNN N OPYIUNX, B KOTOPbIX XUJNLLHbIE
OTHOLLUEHMA KaK NpegMeT XWINLWHOIo NpaBa 0XBaTbIBAlOT BCe pa3Hoobpa3Hble BUAbI
XXUNLLHBIX OTHOLWEHWIN, @ He TOJIbKO OTHOLUEHUS NMOJIb30BaHUS XXNJIbIMU NMOMELLEHNSMN.

XunnuwHoe npaBo 3aMMCTBYET MeTOAbl MPaBOBOro peryampoBaHus, NCrnosib3yemMble B
OpYrux, OCHOBHbIX OTpacnsax npasa. Hanpumep, oas OTHOWEHWUA MOJIb30BaHUSA XXUJbIMUN
NnoMeLLEeHUAMUN XapaKTepeH rpa>kaaHCKo-NpaBoBoOn MeTon (C MCNOJIb30BaHNEM
AOMUHNCTPATUBHO-NPABOBbLIX CPeACTB); 419 OTHOLEHNI pacnpenesieHns
(NpepocTaBneHne) Xnnbs, ynpasiaeHUsa XUINLWHbIM (POHO0M, OPYrMX OTHOLUEHUI
OpraHM3aLMoHHOr 0, yNpaBJIEHYECKOr0 XapakKTepa - MeTo4 aAMUHUCTPATUBHOIO NpaBa
(MeTopn BNacTU-nogyYmMHeHus). Bmecrte ¢ TeM XUAMLLHOE NPaBo - 3TO HEe MexaHnyeckas
COBOKYMHOCTb pa3Hoobpa3HbIX MPaBoOBbIX HOPM. B npouecce Koanhukaymnm XXUanHo-
MpaBOBOMN MaTepua Obls1 HE NPOCTO CUCTEMATU3MPOBAHO N3/T0XKEH B 3aKOHaX U
XunnuwHom Koaekce, a nepepaboTtaH n oboratui cogep>XaHme NpPaBOBbIX HOPM,
BOCMosIHUA npobenbl B NpaBe, BBEN B OPUANYECKYIO TKaHb HOBblE, 0CODOblE CUCTEMHbIE



HOPMaTUBHbIE NpPaBoBble 0606LEHNS (B TOM YANCNE NOHATUNE «KUJINLLHbIE OTHOLLEHUNS»),
4YTO MO3BOJINJIO CO3[aTb OTHOCUTEJIbHO CAMOCTOSITE/IbHOE KOMIMJIEKCHOE NPaBoOBOe
obpa3oBaHue.

Fpa>kpaHCKoe NpaBo M NpeanpuHUMaTesNibCcKoe NpaBo Beayllen oTpacsbio npasa
sIBNSieTCA rpa)kAaHckoe npaso . MpeanpvHMMaTeNbCKMEe UMYLLLECTBEHHbIE OTHOLLIEHMS
CNy>KaT Ba)KHbIM 3JIEMEeHTOM npeaMeTa rPa*kJaHCKoro npasa. MpaXkAaHCKNN KoOeKC,
Jpyrve 3aKoHbl U UHbIE NPABOBbIE aKThbl, COMEPKalle HOPMbI FPaXKAAaHCKOro NpaBa, He
TOJNILKO [Al0T JIerasbHoe onpeaeneHne npeanpuHNMaTebCKON AesaTeNbHOCTU, HO U
pernaMeHTUpPYT 0COBEHHOCTU UCTOYHUKOB €€ rpa)KJaHCKO-NMPaBOBOro PeryanpoBaHus,
NX ydactua B o6a3aTtenbCcTBax. [pa’kgaHCKOEe NpaBo peryinpyeT nopsiaok 3akaioyeHus
N UCMOJIHEHNA [OrOBOPOB, BOMPOCKl HAac/1le0BaHNs, aBTOPCTBaA, M30bpeTaTenbCTBa,
XXUNNLHbIE OTHOLIEHUS. [NaBHas 0COBEHHOCTb rpaXk4aHCKOro nNpasBa 3akJ/o4YaeTcs B
TOM, 4YTO OHO PEerynpyeT OTHOLIEHUS MeX Oy PaBHOMPABHLIMU N HE3aBUCUMbIMU
cybbekTaMun, BCTYNaLWMUMN B OTHOLLEHUSA APYr C APYroM no cobCTBEHHOW BoJeE.

Cpeaun NCTOYHUKOB NpeanpuHMMaTeNbCKOro npasa ocobas posib NPUHALANEXUT
(pa>kxgaHCKoOMYy Koaekcy PO,

dencTBylownn Kogekc snepebie 0cobo BblAENA OTHOLWEHMNSA C y4acTueMm
npegnpuHMMaTenen, oTpasnB 0COBEHHOCTN 3TUX OTHOLLEHNI BO MHOIMMX CBOUX CTaTbsAX.
MpUHUMNUanbHoOe 3Ha4YeHne nMmeeT To, 4To KoeKc npusHaa OTHOLWEHNS C y4acTuem
npegnpuHnMaTenen obbeKkToOM peryampoBaHnUs rpa)x4aHCKoro npasa. B aTom sBHO
BbIPa3nioCb HeraTMBHOE OTHOLLEHWE 3aKoHogaTeNnsa K ngee "Xo3ancTeeHHoro"
("Toprosoro" nnn "npegnpuHUMaTeNbCKOro") NnpaBa, OTJIMYHOIO OT MpaBa rpakaaH-
CKoro.

CooTBeTCTBYIOLLEE peLleHne SBUI0Ch pa3BUTMeM CT. 34 gencTeyrowen KOHCTUTYL NN
Poccunckonm ®epepaunn, npuHaton 12 nekabps 1993 r. B aTon cTaTbe
npoBo3rnawaeTca: "Ka>abln uMeeT nNpaBo Ha cBOBOAHOE NCMOJsIb30BaHME CBOUX
cnocobHoCTEn N MMyLLeCcTBa AN4 NpeanpuHUMaTENbCKOW N MHOW He 3anpeLleHHOoNn
3aKOHOM 3KOHOMMYecKon gesaTtenbHocTu[11]". Mpun 3ToM KOHCTUTYLMNS co4na
Heobxo4AMMbIM NpenyCcMOTPETh CreunasibHO B 3TOW e CTaTbe TOJIbKO 04HO
orpaHunyeHue: "He ponyckaeTcd 3KOHOMUYECKasa [eaTeNlbHOCTb, HarnpaB/ieHHada Ha
MOHOMNO/IN3aL N0 N HeJO0OBPOCOBECTHYIO KOHKYpPEHLMIo".

NoHATMe "npeanpuHNMaTeENIbCKaa AeaTeNIbHOCTL", KOTOopoe npeanosiaraeT co3gaHve B
HeobxooMMbIX CllyHasx crneumasibHOro NPaBoBOro peXxmnMa, LNPOKO UCMOJb3YyeTCH yXKe
NPUMEHNTEsNIbHO K HOBbIM 3KOHOMUYEeCKMM ycnoBusaMm. Tak, Kogekc (n. 1 cT. 2) ocobo



BblOEe/ NN TO 0BCTOATENBCTBO, YTO "rpakgaHCKoe 3aKoHo4aTeIbCTBO peryampyeT
OTHOLUEHUA MeXxay NMuamMun, OCyLeCTBAAIWMMN NpeanpuHUMaTebCKYo AeATeNIbHOCTb
WM Cc nx y4actmem". 210 03Ha4aeT, MOMMUMO NPOYero, 4To Ha 3TN OTHOLLUEHNS
pacnpoCTPaHATCA Takmne 3aKpeneHHble 'pa)KAaHCKNM KOLEKCOM OCHOBHblIe Havasa
rpa>kK4aHCKOro 3aKoHo4aTes/IbCTBA, KakK NpU3HaHVe paBeHCTBa Y4aCTHUKOB
peryampyemMbiX UM OTHOLUEHUNIN, HEMPUKOCHOBEHHOCTb COBCTBEHHOCTHN, cBO6OoOa O0r0BO-
pa, HeJoNMyCTUMOCTb NPOM3BOJILHOINO BMeLlaTeNbCTBa KOro-1mbo B 4YacTHblE Aena,
HeobxoaMMoCTb BecnpenAaTCTBEHHOIO OCYLLECTBIEHNS FPaKAaHCKMX Npas,
obecnevyeHne BOCCTaHOB/IEHUSA HapPYLWIEHHbIX npaB, nx cyaebHasa 3awmta (N. 1 cT. 1 IMK).

3HA4YMMOCTb ['pa>KAaHCKOro Kogekca anas peryamposaHusa npenrnpuHNMaTesbCKNX
OTHOLWEHNN NOATBEPXKXAAT UNppoBbLIe AaHHbIE. B y)Xe NpUHATLIX ABYX U3 Tpex
HaMe4eHHbIX YacTen K cogepxxaTtcsa 1109 ctaTten. 13 HUX 262 CTaTbW 3aKpennsaoT cne-
LUMaJIbHbIA PEXUM TOJSIbKO A5 CNlyYaeBs, Korga xoTsa 6bl 0O4HOWM CTOPOHOW BbICTYyNaeT
MU0, ocyllecTeadoLLee npednpuHNMaTesIbCKYo AeAaTeNlIbHOCTb. OCTallbHble, 3a peaKnMm
NCKJII0YEHUEM, NpeacTaBasaioT cobon obuime HopMbl, MPUMEHSIEMbIE B paBHOW Mepe K
OTHOLWEHUAM C y4acTmnem nobbix CydObeKTOB rpa’k4aHCKOro npaBa, BKJYasa N Tex, KTo
ocyllecTBAsSeT NpegnpuHUMaTENbCKYIO AeAaTeNlbHOCTb. OTMe4YeHHoe 06CTOoATEeNbCTBO
haeT oCHoBaHWA caenaTb BbIBOA, 4TO "[pakAaHCKUN KOLEKC SABNSETCSA B TaKOW XXe Mepe
Kooekcom npeanpuHuMaTenen, Kak n rpakgan".

K co3pan Heobxoanmyto NpennocbisiKy Ans GopMmnpoBaHmMa B HEOOX0ONMbIX Cy4dasXx
crneymasnbHOro, pacCYMnTaHHOro MMEHHO Ha NpeanpuHUMaTeslbCKYo AeATeNbHOCTD,
pexxmnma B pamMkax obuiero, 4eNCTBYOLWEro B Npegesax eguHoro rpaxaaHckoro obopo-
Ta. NpnaaBasa 3Ha4YeHMe CO30aHNI0 TAaKOro poda cneumnanbHbiX HOpM, Kogekc cyen
HeobXxoAMMbIM MpeXXae BCero packpbiTb MOHATME PErYIMPYEMON MM COOTBETCTBYIOLLEN
nesatenbHOCTU. OH UCXOOUT U3 TOro, 4TO "NpeanpuHUMaTENIbCKON ABNSETCS
CaMoOCToATesIbHas, ocyuecTBaseMas Ha CBOW PUCK 0eATesIbHOCTb, Harnpas/leHHasa Ha
cuctemaTuyeckoe nosiydeHue npuboisin 0T NOJSIb30BaHMSA NMYLLLECTBOM, NMPOLaXKMN
TOBapPOB, BbINOJIHEHNS PabOT MM OKa3aHUSa YCayr nyamMmun, 3apermcTpupoBaHHbIMU B
3TOM Ka4ecCcTBe B YCTAHOBJIEHHOM 3aKOHOM nopsgke" (n. 1 cT. 2)[12]

Fpa)kpaHcKoe npaBo U 6aHKOBCKOEe NpaBo

BaHKOBCKOE MpaBo B MEpBYI0 04epenb ABIAETCS OTPAC/bio KOMMEPYECKOro rnpasa, a
NCX0ns, U3 3TOr0 BKJIIOYEHA B LIEMOYKY rpaXkAaHCKoro npasa. Mo3Tomy ecTb
B3aUMOCBS3b rPaXAaHCKOro rnpasa ¢ 6aHKOBCKUM MpPaBoOM.



HopMbl rpa>klaHCKOro npasa onpenesiaioT npaBoBOe MoJIOXKeHNe Y4aCTHUKOB
rpa>kKaaHckoro obopoTa, OCHOBaHNS BO3SHUKHOBEHUSA U MOPSAOO0K OCYLLECTBNEHUSA NpaBa
COBCTBEHHOCTUN U APYTrMX BELLHbIX NPaB, NCKAOYNTENbHbLIX NPaB Ha pe3ybTaThbl
WHTeNnNeKTyaslbHON AeATeNbHOCTUN (MHTenneKTyaslbHON cobCTBEHHOCTM).PerynmpytoT
OOroBOpHbLIE N NHble 0653aTeNbCTBA, @ TakXXe APpYrMe MMYLLEeCTBEHHbIE U CBA3aHHbIE C
HVUMW JINYHbIE HENMYLLECTBEHHble OTHOLUEHNS, OCHOBaHHbIE Ha paBeHCTBE, aBTOHOMUK
BOJIN N UMYLLLECTBEHHOW CaMOCTOATE/IbHOCTU NX Y4aCTHUKOB. B cooTBeTCTBMM C N. 2 CT.
1T KPO® rpaxagaHe (husmyeckme nmua) n opunandeckme nmua ceBobogHbl B
yCTaHOBJIEHNM CBOUX NpaB 1 06a3aHHOCTEN Ha OCHOBE OOroBOpa M B onpeneneHnn
NobbIX HE MPOTUBOPEYALLMX 3aKOHOAATENIbCTBY YCJ/I0BMIA OOrOBOpPaA.

B 6aHKOBCKOM MNpaBe Takas [OCTaTO4YHO LWMPOKas aBTOHOMUS BOJIM CTOPOH — CKopee
NCKJIIOYEHMEe, YeM NpPaBuIo, MOCKOJIbKY BONbLLINHCTBO HOPM 6aHKOBCKOro rnpaBa
nMmnepaTmseHbl. K npumepy, Hopmamu rn. 44 K PO perynupyeTtcsa Takaa baHKOBCKas
caenka, Kak gorosop 6aHkoBCckoro Bknapna[l3]. B cootBetctBum c n. 1 cT. 836 'K PO
norosop 6aHKOBCKOIro BKMlafa 0/»KeH ObiTb 3aK/1t04eH B NMMCbMEHHON hopme[14].
Mpnyem MK PO He KOHKPETU3NPYEeT, AO0JIKEH TN 3TO ObITb OANH AOKYMEHT,
noAnMcaHHbIN CTOpoHaMK, 6O AOCTaTOYHO odepThl M akuenTa. YacTb 2 CT. 36 3aKoHa
o0 6aHKax B uMNepaTMBHOM Nopsiake yCTaHAB/MBAET, YTO NpuUBJIeYEHNE CPeACTB BO
BKJ1a4bl ohopMigeTcss 4OroBOPOM B NMMCbMEHHOW (hopMe B ABYX dK3eMnaspax, oaunH 13
KOTOpPbIX BblAaeTCcsA BKNan4nky. HecobnogeHne aToro npasuia ABnaseTcs
npaBoOHapyLlleHneM, 3a KoTopoe baHK NpuBaeKaeTCsa K OTBETCTBEHHOCTU MO HOpMaM He
rpa>kgaHCcKoro, a 6aHKOBCKOro 3aKOHOAATeNbCTBA.

Kpome Toro, cornacHo nosioxxeHusam cT. 3 K PO nspgasatb NOA3aKOHHbIE HOPMATUBHbIE
rMpaBoOBble aKThbl, COAep>Xallne HOPMbl FPa)Ka4aHCKOro npasa, MOryT TOJIbKO [pe3ngeHT
P®. MNpaBuTenbLCTBO PO, MUHUCTEPCTBA U UHbIE (hefepasibHble OpraHbl UCMNOJIHNTESIbHOMN
BJ1IaCTWN. B cooTBETCTBUN Xe Co CT. 4 3akoHa o baHke Poccun LB P® ycTaHaBinBaeT
npaBnaa OCyLeCTBIEHNSA pacyeToB 1 Npasuia nposedeHns 6aHKOBCKUX onepauunn, T. e.
MMeeT NpaBo U3faBaTb NOA3aKOHHbIE akTbl 6AHKOBCKOIro npaea, N He HageneH
MOJIHOMOYUAMM MO N3LAHNIO MOL3aKOHHbIX aKTOB, CoAepXXallX HOPMbI FPa>KgaHCKOro
rnpas.

Fpa>kpaHCcKoe NpaBo U aBTOPCKOe NpaBo

ABTOpPCKME U CMEXXHble NpaBa No CBOeW Npupoae ABAAITCA CYObeKTUBHbLIMU
rpaa4aHCKMMM NnpasBaMu, U Ux 3alinTa ocyLecTsBiseTcs cnocobamm, KoTopble
NPUMEHSAITCSA NMpun 3awmnTe NobbiX CyObEeKTUBHBIX rpaXKgaHCKux rnpas (cT.12 K PO[15]).
OOHaKo aBTOPCKME U CMEeXHble NnpaBa HEOAHOPOLHbI MO CBOeW Nnpupoae, 4To



06ycnaBn|/|BaeT Hann4me cneumnanbHbIX CNOCobOB 3aLNThI.

Ins 3aWmThl aBTOPCKUX NpaB He TpebyeTca perncrtpaumm NnponsseneHus nnm
cobnogeHns Kakmx-nmbo nHbix GopMasibHOCTEN.

OCHOBHOW 3a4a4elt aBTOPCKOro npasa sBASETCA C OA4HOW CTOPOHbLI obecneyeHmne
NHTEPEeCOB aBTOPOB N MX NPABOMPEEMHUKOB, @ C APYrON CTOPOHbLI - UHTEpeckl obLlecTBa
B L,€JIOM, NpefocTaBnAs AOCTYMN K COKPOBULLAM MUPOBOWN KYJIbTYpPbI.

Ha aBTOPCKO-NMpaBOBble OTHOLLEHUSA PACMPOCTPAHSAIOT CBOE AeNCTBME NOJIOXKEHUS
rpPa)k[aHCKOro npasa, peryampytoLlime npasa n 0693aHHOCTU CTOPOH MPU 3aKJIOYEHUN
JIOrOBOPOB Ha UCMOJ/Ib30BaHNE OXPAaHSEMbIX aBTOPCKUM MpaBoOM NMpounsseneHunin. B
4YaCTHOCTU, 3T HOPMbI NpPaBa PEryanpyoT Takne BONPOChl Kak npaBa 1 06s93aHHOCTM
CTOPOH, YHaCTBYIOLLNX B JOrOBOPE, OTBETCTBEHHOCTb, HACTYMNAlLLYIO B C/ly4yae
HEeNCMoJIHeHNs Aorosopa 1 T.4. OBblYHLIMU ABNATCS TakXe ycoBUa 06 obbeme
NPaBOMOYUI Ha UCMOJIb30BaHNE NPOU3BEAEHUI, TEPPUTOPUS UCMOJSIb30BAHUSA, CPOK
NCMOJ/b30BaHUS.

B COOTBETCTBUM C HOPMaMKn OENCTBYIOLWErNr0 3aKOHOAATENbCTBA NCMNOJIb30BaHNE
OXpaHSeMbIX aBTOPCKUM NMpPaBOM NMPON3BELAEHW, KaK Ha TeppuTopumn Poccun, Tak 1 B
APYrnx cTpaHax, MOXXeT OCYLLEeCTB/ISAITbCSA TO/IbKO C COrJlacusl aBTopa UK ero
NpaBOMNpPeEeMHUKOB (KpoMe c/ly4aeB, MPSAMO YKa3aHHbIX B 3aKOHe).

Takoe corsiacue gaeTcd B (popMe AOroBopa, KOTOPbLIN 3aK/l04aeTCa Mexay aBTOPOM
(NpaBonNpeeMHNKOM), C 0OHON CTOPOHbI, U OpraHu3saumnen, npegnosaratoLen
NCNOsIb30BaTb CO3[aHHOE UM MPOU3BEAEHNE, C APYrON CTOPOHLI. [1pun 3aKknto4YeHnn
noAobHbLIX 4OrOBOPOB MPOMUCXOAUT YCTYNKa onpeaeneHHbIX aBTOPCKUX MPaBOMOYNIA OT
aBTOpa K ApyrMM Auuam. 3TN NpPaBoMO4YMsa MOryT pacCMaTpuBaTbCA Kak ToBap ocoboro
poda v ABNAITCA NpegMeToM 3aKJllo4aeMblX 40roBOpoB. [1pn 3ToM cnefnyeT UMEThb B
BMUAY, 4TO ecnum nponsseneHmne byaet ncnonb3oBaTbCa Ha TeppuTopum Poccum, To Takoe
ncnosb3oBaHMe byaeT perynmpoBaTbCss HOPMaMM POCCMNCKOro aBTOPCKOro nNpasa,
0COBEHHOCTbLIO KOTOPOro SABASETCS TO, 4TO YCTYMNKa aBTOPCKUX NpaB BCerga orpaHn4yeHa
onpeneneHHbIM crnocoboM NCnosib3oBaHUA N onpenesieHHbIM CPOKOM MCNosib3oBaHUA. Mo
NCTEYEeHNN 3TOro CpoKa BCe rNpaBa BO3BpaLLAOTCA K aBTOpY.

TepMuH "aBTOpCKOe NpaBo" He cnepyeT NoHMMaTb BykKBanbHO. 0 3aKOHO4ATENbCTBY
O0NbLWNHCTBA CTPaH aBTOP MOXET YCTYMNUTb BCe WM OTAeNbHble NpaBa Ha Co34aHHoe
UM npounssegeHue. No3ToMy Ha NpaKTUKE MPUMEHALTCH TaKoe NOHATNE, Kak
npasoobnagaTesib Ha NpousBefeHne, KOTOPbIM MOXeET BblTb Kak lopuanyYeckoe, Tak u
usmyeckoe nuuo. Npu nsgaHnm nponsseneHUs onpenennTsb NnpasoobnagaTtens Ha



npomsseaneHne MO>XHO C NOMOLLbIO HadMnMnmcu, caenaHHown pAOOM CO 3HAaKOM OXpPaHbl
aBTOPCKOro rnpaBa Ha TUTYJIbHOM JINCTE U3 Oes1ns.

B Halle BpeMsi pa3BUTUE MY3bIKallbHOM, CLLEHNYECKOW N MHOW KYJIbTYPbl Y>XKe HEMbIC/IMMO
6e3 poHOrpamm, panuno- 1 Tenenepenay, B TOM 4Yucse no KaHanam kabenbHoro
BellaHMs. PYHKLMOHMpPYOLWE B AaHHOM 061acTy npaBa UCMOAHUTENEN NoNy4YnIm
HaVMMeHOBaHNE CMEXHbIX, T. €. COMPSXXEHHbIX, ConpeaesibHbIX C aBTOPCKMMU NpaBaMu.

B 06bEeKTUBHOM CMbICJIE CMEXXHbIe NnpaBa NpeacTaBfasioT coboll COBOKYNHOCTb HOPM
rpa>JaHCKOro npaea, perynpyowmx OTHOLWEHUS MO 0OXpPaHe NCMOJSIHEHWUIA, MOCTAaHOBOK,
¢oHorpamm, nepenay opraHmsaumnin 3MpHOro N KabesbHOro BewaHns, yCTaHOBIEHWUIO
peXxmnmMa nx NCNosib30BaHus, HageNeHnto NCNONIHUTENEN, Npon3BoanTenen hoHorpaMmm n
BellaTeNIbHbIX OpraHn3aumMn IMYHbIMU HEUMYLLLIECTBEHHbLIMU N NMYLLIECTBEHHbLIMN
npaBamMu 1 3aWUTe 3TUX NMpas. VIHbIMU C/TIOBaMU, CMeXXHble npaBa Kak MHCTUTYT
rpa>JaHCKOro rnpaBa BbIMOJHAIT Te e PYHKL UK, 4TO U aBTOPCKOE Nnpaso, B
OTHOLLUEHUN NPOU3BEAEHN HAYKW, NINTepaTypbl N UCKYCCTBA.

MpaxpaHCKoe npaBo U yrosioeHoe npaso

YronoBHoe NpaBo «COTPYAHUYAET» C rpakAaHCKMM NpaBoM rnpexxae Bcero B o61acTtu
pa3rpaHNYeHUs UMYLLLECTBEHHbIX NPECTYMNJIEHNI U FPaXkAaHCKO-NPaBOBbIX OENNKTOB,
KaK NpaBuJIo coaep>Xallunx UMYLLECTBEHHbIN 371eMeHT. B B3auMoCBA31 HOPM YrOJIOBHOIO
N rpa>k4aHCKOro npaBa MO>XHO NpPaBUJIbHO oNpeaennTb Npenesbl yrosoOBHON 1
rpa>kaAaHCKON OTBETCTBEHHOCTMW.

O COOTHOLLEHWN YrOJIOBHOMO NMpaBa C ApPYrnMmn oTpaciasimm, Heobxoanmmo MMeTb B BUAY
To 06CTOATENBLCTBO, YTO YrOJIOBHOE MPaBoO BbIMOJHAET obecneynTenbHy posb B
OTHOLLUEHNN TaK Ha3biBaeMbiX CO3UAaTesIbHbIX OTPACAEN NMpaBa: FPaXKJaHCKOro,
TPYOOBOr0, 3KOJIOrMYECKOro N Apyrux, Tak kak obecneymBaeT 3aLLUUTYy NPAaBOMEPHOro
NoBeAEHNS YroJIOBHO-NPABOBbIMU CpeacTBamMn B chepe AeNCTBUS NPaBOBbIX OTpacsen,
peryanpyouwmx coumasnbHo-nose3Hble 06 ecTBEHHbIE OTHOLLEHUS.

[Pa>kKJAaHCKOE N YrosIoBHOE MPaBo pa3rpaHnYnBatoTCS JIErko, MOCKOIbKY peyb UaeT o
COBEPLUEHHO PA3/INYHbIX X BO MHOTOM [la)X€ NPOTUBOMOJIOXKHbIX OTPACaaX rnpasa.
YronoBHoe npaBo peryampyeT OTHOLIEHUS, B KOTOPbIX B 06593aTe/IbHOM

nopsiike y4acTBYeT rocylapCTBO, KOTOPOE YCTaHaB/MBAET 3aMNpeThl Ha COBEPLUEHUS
o6LIecTBEHHO OMacHOro NoBeaeHns C onpeaesieHnemM Mep YroJIoBHOM OTBETCTBEHHOCTN,
YroJIOBHOrO HaKa3aHUs 3a HapylleHue 3Tux 3anpeTos. CnenoBaTesibHO, YrosloBHOE
NpaBo peryampyeT OTHOLLIEHUS!, OCHOBaHHbIE Ha BNACTU U NOAYNHEHWUN CTOPOH, U B
Ka4yecTBe OCHOBHOIO MPaBoOBOro NpeanucaHnsa Ncnosib3yeT UMEeHHO 3anpeThl C



BO3JIOXKEHMEM 3a NX HapyLwleHne Mmep yron03H0|7| OTBETCTBEHHOCTMWN.

HannyHocTb Haka3aHus Kak 6yaTo oT/IM4aeT YroJsIoBHOE NpaBo OT rpa’kAaHCKoro,
obHMMatouLero cobo B 3TOM CMbIC/Ie BCe OCTajslbHOe NMpaBo, a C/iefoBaTeNbHO U
ny6/MYHOE, HAaCKOJIbKO B HEM HE CONEPXXUTCS PACNOPSXKEHNN, AaOWNX MECTO
NPUMEHEHWIO HaKa3aHus. B 1encTBUTENbHOCTY, NPU3HaKa Haka3aHnsa He0CTaTOYHO
N1t pa3rpaHNUYeHns rpa)KJaHCKOro 1 yrosloBHOIro NpaBa, Tak Kak Haka3aHue B poau
CpencTBa NOHYXXAEHUS Ntoaen K cobnioaeHno YCTaHOBIEHHOrO NPABOBOIro NMopsiaka
BCTPEYaeTCs BO BCEX OTpaC/sax NpaBa. [laxe rpakiaHCKoe npaBo, onpeaeseHme
KoToporo byaeT aaHo HMXe, 0bHapy)XMBaeT B HacTosLLLee BpeMs, HanpuMep : B
NPakKTUKe aKLUMOHEPHbIX KOMMNAHWUNM, 3aMeTHYI0 TeHAEHLINIO K PAacrpoCTPaHEHMUIO 1 Ha
npuHaane)Xxaslue ero BeleHN0 OTHOLLEHUS MPUMEHEHMS TOr0 XXe HakKa3aHus.

YronoBHbIN 3aKOH He TOJIbKO chepa NpecTynsieHnin B 061acT SKOHOMNYECKNX
OTHOLWEHNN, 3To obecneyvyeHne rocygapCTBEHHOro nopsaka B uenom. CoctosiHme obuiero
npasonopsaka obecnevymBaeT n 06NN NPaBONOPAAOK B chepe SIKOHOMUYECKUNX
OTHOLUEHUW. DTO N3Ha4YaIbHOE, XapaKTepHOe He TOJIbKO A1 YrOJIOBHOIMO U
rpa>Xa4aHCKOro npaea, HO 1 ONK BCEN IOPUCTIPYAEHLNN, B3AaUMOOENCTBME YAaCTHOIO U
nyb6anyHoro. YronoBHoe 3aKOHO4ATENbCTBO YCTaHaBAMBAET U3BECTHbIE FPaHNL b
YaCTHOMPaBOBOIr0 YKOHOMMNYECKOro NMPOCTPaHCTBA, BbIX0AS 3a KOTOopble bn3Hec
OKa3blBaeTCs B NoJsie AeNCTBUSA YroJIOBHOIO 3akoHa. B yacTtHocTun, ceobona
npeaonpuHNMaTesIbCKOW OEeATEeNbHOCTN, yTBep)XdaemMas [(pa>KAaHCKUM KOLEKCOM,
orpaHmn4ymeaeTcs YrosloBHbIM KOOEKCOM PO,

B Takon e cTeneHn B yroJIOBHO-NMPaBOBOMN OXpaHe HY)XAalTCcs U nuua, obnagamowme
NCKJIIOYUTESIbHbIMN NPaBaMn Ha pe3ysibTaTbl CBOEN NHTENNIEKTYAIbHON OEATENbHOCTH,
T.€. HY>KAalTCA B YrOJIOBHO-NPaBOBOW 3allNTe, N NpaBa, KOTOPble BO3HUKAIOT ”
peann3yrTCsa B paMKax npaBa MHTeNNIeKTYaIbHON COBCTBEHHOCTU. Ype3BbiHYalHO
LUMPOKOE pacnpoCcTpaHeHne npaBoHapyLLeHNs B chepe aBTOPCKUX MpPaB Mosay4ynnm
WMEHHO MOTOMY, YTO B HawweM obuiecTBe ewe B HeAOCTaTOYHOW cTeneHn oTpaboTaH
MeXaHN3M NPUBEYEHNS K YrOJIOBHO-NPaBOBOW OTBETCTBEHHOCTU NINLL, NOCAralOWMX Ha
pe3ysibTaTbl YY)KON MHTENNEKTYyasIbHON AESATESIbHOCTU, T.€. Ha YyXYI0
WHTEeNNEeKTyasibHyt0 COBCTBEHHOCTb.

B3auMonencTBme yrosoBHOIro npaea C ApyruMmn oTpacsasiMum rnpasa CBS3aHO C ero
YHKUMSAMU, KOTOPbIE YFOSIOBHOE MNPaBO B CUY ero cneundukn crnocobHo peanmsoBaTb
TOJIbKO MPU HaNMYUN COOTBETCTBYIOLLEN CBA3M C APYrMMM OTPAC/IsiMU NpaBsa.



MO>XHO 3aKJIl04UTb, YTO YroJIOBHOE NpaBo, By ay4n CUCTEMHLIM MO CBOEN NMpuUpoae u
OTHOCMTENIbHO CAMOCTOSITES/IbHbLIM MPaBOBLIM , CAMO SIBJISIETCA INLWb YacTbto 6onee
Cepbe3Horo cMcTeMHoro obpasoBaHuns, UMeHYeMOro NpaBoBOMN cucTtemomnm Poccun.

Fpa>kpaHCcKoe npaBo M apbuTpa>kHoe npaBo

ApbuTpa>KHoe npaBo - MOXXHO 0603HAYNTb CaMOCTOSATESIbHON OTPACsibO NPaABOBOW
cuctembl Poccunm KoTopas oTan4aeTCcs OT APYrnx npexxae BCero rno npeamMeTy n metony
MpPaBOBOro peryanposaHnsa. ApbuTpa>kHoe NpaBo NMPM3BaHO peryanposaTb 0cobyio
Pa3HOBMAHOCTb 06LLECTBEHHbIX OTHOLWEHWUI CrieayeT onpeaennTb MecTo apbuTpakHoro
npoueccyajibHOro 3aKOHO4aTes/IbCTBa B CMCTEeMe POCCUNCKOro 3aKoHo4aTeibCTBa. B
HacTosILlee BpeMs CyLlecTBOBaHNE apbnTpa>KHOro npoueccyasbHOro npasa Kak
CaMOCTOSITes/IbHOW NMPaBOBOM OTpac/an NOATBEPXAAETCSA BCEM XO40M MPaBoOBOM
pedopMbl, MO3BOAMBLLEN CO30aTb Ha 6a3e rocyaapCTBeHHOro apbutpaxa
NPUHLMNMNMANbHO HOBbIN OpPraH Nno paspeLleHnto X03INCTBEHHbIX CMOPOB - apbuTpa>kHbIN
CYyA, HOBbIM 3aKOHOAaTEeNbCTBOM 06 apbutpakHOM cyae n Apbutpa>KHbIM
npoueccyajbHbIM KOAEKCOM. ECim No paHee AencTBOBaBLIEMY 3aKOHOO4ATEIbCTBY
npasoBas npupona apbutparka bbia HeonpenesneHHON, HEOAHO3HAYHOW C TOYKN 3pEeHNs
TOro, ABNAETCS JIN OH OPUCOANKLNOHHBIM OPraHOM WX OPraHOM yrpaBiE€HUS, UK
OpraHoM, CcoyeTaloWmMM ynpaBaeHYeckmne n cyaebHboie yHKLMW, TO B HACTOSLLEE BPEMS
npobnema pelwleHa onpeaeneHHo: apbuTpa)kHbI Cyd €CTb OpraH, OCyLLeCTBASAIOLWNNA
cynebHyio BnacTb, OTAPaBASAOLWNA NpaBocyame B chepe SIKOHOMUKU[16]. DTO O3HaYaeT,
YTO HOPMbI, perjaMeHTUpYoLLE ero AesaTesIbHOCTb, MUMEIT CBOM CYyObeKT, 00bekT
perynupoBaHns u cogep>xxaHme. OHM 3aKpeniaioT NocTagunHoe ocyLecTBieHne
npouecca, o6begnHEHblI B MHCTUTYTbl U COCTaBIAIOT ONpeaesIeHHYI0 CUCTEMY.

HopMbl apbuTpa>KHOro npoueccyasibHOro npaBa NpeaHa3HavYeHbl UCKJIIOYNTENLHO AN
06Cny>XNBaHUA CUCTEMbI apbnTpakHbIX CyaoB. ApbuTpa>kHoe npoLeccyaibHOe NpPaBo -
npaBo KoanduumnpoBaHHoe. HopMbl 3TOro Npasa, Kak NMpaBuso, 3aKpenseHbl B
henepanbHbIX 3aKOHax, T. €. pacCMaTpuBaeMoe rnpaBo NMMeeT BroJsiHe 060cobneHHble
NCTOYHUKMN.

ApbuTparkHoe npoueccyajibHOe NMpaBo YCJIOBHO MOXXHO pa3faesnTb Ha obulyto v
0Cob6eHHy0 4YacTu.

MpoueccyanbHble HOPMbl U UHCTUTYTbI, UMEIOLLIME 3HaYeHMEe A5 BCero apbmntpa>KHoro
npouecca, BCex ero cragnn, CoCTaBNAT 0OLLYIO YaCTb; HOPMbl U UHCTUTYThI,
OTHOCSALLMECA K OTOEJIbHbIM CTaAnAM npouecca, — ocobeHHyto 4acTb. K obuien 4yactum
cnenyeT OTHEeCTU HOPMbI, 3akpenasatouwmne npaBo Ha obpalleHne B apbuTpakHbin cyq,



NPpUHLMNbLI apbuTpa>kHOro npouecca, CoCTaB Cyda M y4aCTHUKOB npouecca,
noaBenoMCTBEHHOCTb M NOACYAHOCTb, AOKa3aTebCTBa, NMPeacTaBUTENIbCTBO,
apbuTparkHble pacxoabl, NpoueccyanbHble CPOKK, obecnevyeHne ncka. B Apbutpa>kHoMm
npoueccyanbHOM Koaekce Poccunckonm ®egepaumm 1995 roga obuime Hopmbl n
WHCTUTYTbI MOMeLLlEHbI B NepBOM pa3aese.

HopMmbl ocobeHHOWM YacTu peryanpyroT cneumnasnbHble, MpoueccyasbHble OTHOLLIEHUS:
Bo3by)xaeHune gena B apbutpa>KHOM cyae, MOArOTOBKY Aen K cyaebHomy
pa3bupaTenbCcTBy, pacCMOTPEHME 1 pa3peLleHne cnopos, ob6>kasioBaHMe U NepecMoTp
peLleHnin, ncnosHeHne cynebHbix akToB.

B apbuTparkHoe npoueccyasibHOEe NpaBo BKJOYAOTCA U cnelnanbHble npoueccyasbHble
HOpPMbI, MpeaycMaTpmBaowme cneyndunky Bo3by X AeHns, paCCMOTPEHNS U pa3peLlleHuns
OTAEeNbHbIX KaTeropun gen B apbutpaxHoM cyge. K HUM, npexxae Bcero, cneayet
OTHECTN HOPMbI, BKJIIOYEHHbIE B r1aBy 19 ApbuTpa>kHOro npoueccyasbHOro Kogekca
Poccuinckon ®epepaumnmn, kotopas HasbiBaeTcsd «OcobeHHOCTN NPOn3BOACTBA MO
OTAesIbHbIM KaTeropusam aen », a Takxe psag HopM 3akoHa P® «O HeCOCTOATENbHOCTM
(baHkpoTCTBE) NpeanpuUATUN»[17].

HopMbl apbuTpa>KHOro npoLeccyasbHOro npaBa HaxoAAaTCS BO B3aMMOAENCTBUN U
B3aMMOCBSI3M C HOPMaMn Opyrmux oTpacien npasa, 0CO6eHHO KOHCTUTYLIMOHHOIO,
rpa>k4aHCKOro npoLeccyajbHOro, HaloroBoro 1 ap.

ApbuTparkHoe npoLieccyasibHoe NpaBo MMeeT MHOIro 0bLLEero ¢ rpa>4aHCKuUM rnpaBoM.
O6e oTpac/an npaBa pPeryampyloT NPaBoOOTHOLLEHWS, BO3HMKalOLLME B NpoLecce
OCYLLECTBJIEHUS NPaBOCYANS TOJIbKO pa3HbIMU cyaebHbIMM cucTemMaMin. MpusHaTb 3TN
OTPac/N NpaBa TOXAECTBEHHbLIMU, a TeM Bonee NbITaTbCA UX 06beANHNTL HEBO3MOXXHO.
XapaKTep paccMaTpuBaeMbiX CNOPOB 1 crneundmrka cybbeKTHOro coctaBa
npenonpenenseT Haandne 60MbLLIOr0 KOJIMYECTBA CreuM@Uuyecknx HopM, NpUaALLINX
apbuTpa)KkHOMY npoLieccyasibHOMY MpaBy YepTbl CAMOCTOSATENIbHOCTU. He naeT noesona
ONA OTOXKAECTBNEHUS 3TUX ABYX OTpPAC/eN NpoLeccyasbHOro npasa v ToT akT, YTo
OHW MO CYLLECTBY 00CNY>XNBAIOT OAHN N Te XKe MHCTUTYThbl MaTepuasibHOro Npasa,
OTpac/ib rPaXKAaHCKOro rnpasa.

B cBoto o4yepenb Hann4me n NpnsHaHMe B 3aKoOHO4aTesIbHOM Nnopsaake AByX
CaMOCTO4dATEJIbHbIX MpouecCyalJibHbIX OTpacne|7| npasBa, 06CJ'Iy)KI/IBa}OLLI,VIX cxXxogHble no
npeaMeTy MMyLLeCTBEeHHbIe N HeMMYyLLeCTBEHHbIe NPaBOOTHOLWLEHUA. DTN ABe OTpac/u,
BXOOAT B €ANHYIO CEMbIO MpouecCyaJibHOro rpaea.



3aKJso4yeHue

NoaBoas UTOrM, CTOUT OTMETUTb, YTO NPEenCTABNEHNSA YHEHbIX O FPa’XAaHCKOM
obuiecTBe MEHANOCH Ha KaXXA0M NCTOPUYECKOM 3Tane ero pa3BuUTns U MOXXHO FOBOPUTb
0 MHOroobpa3snm NOHATUN rpakaaHcKoro npasa. ConocTaBNEeHME MPa)KAaHCKOro npaea C
APYrMMun oTpacsssMn NOKa3bIBaA€T, YTO OHO MO NpeaMeTy U MeToay perympoBaHus
BXOOUT B PEryATMBHYIO (@ HE B OXPaHUTENbHYIO) NOACMCTEMY MpaBa, OTHOCUTCS K
4yncny MaTepuanbHbIX (a HE MpoueccyanbHbIX) oTpacaen, obpasyeT BMecTe C
HEKOTOPbIMN OPYrMMUK OTPACAAMU FPYMNNy, XapaKTepU3yoLyCca 403BOINTENbHbLIM
peryampoBaHmNEM.

OTMeYeHHOoe CBUAEeTeNbCTBYET O TOM, YTO FPaXKJaHCKOE MpaBo COOTHOCUTCS C UHbIMU
OTPACNAMM HEOAMHAKOBO, HAXOANTCS C HAMU B MHOIOACMEKTHbIX U PA3HOPOAHbIX
cBa3ax. MoaobHble CBA3M CYLLECTBYIOT, 04HAKO, HE TOJIbKO Ha YPOBHE HOPM, HO TaKXe
Ha YPOBHE OTpacyie, B YaCTHOCTU, OHU XapaKTepU3yloT B3aMMOOeNCTBME rPaKaaHCKOro
npaBa C APYrMMm oTpacaaMu.

CBi3b rpa)kAaHCKOro npasa € aAMUHUCTPATUBHbLIM, YIrONI0OBHbIM, apbuUTpa kHbIM,
6aHKOBCKNM , TPYOOBbIM, 3€MeJIbHbIM, CEMENHbIM NMPaBOM Bblpa>kaloTCsA HE CTOJIbKO B
pa3rpaHnyeHnmn cpep nx OenCcTBUS, CKOJIbKO B aKTMBHOM B3aMMOOENCTBUN
NnepeyYncsieHHbIX OTpacsien, Co3daloLWwmX eauHyo Lenb peryampoBaHms. AKTUBHOe
B3auMoAeNcTBMUE BKJOYaeT B cebsl cornacoBaHne perynpyrouLero Bo34encTems
NepPeYnCIIEHHbIX OTPac/ien, yCTpaHeHNE MPOTUBOPEYNIA MeX Y HUMK, obecnevyeHmne
3 PEKTUBHOCTN COBOKYMHOIO AENCTBUS, BANSIHME PEryanpYyoLWNX CBONCTB O4HOM
oTpacaun Ha apyrue.

CoBepLUeHCTBOBaHME MEXOTpPACJ/IEBLIX CBA3EN TOXeE, ABAETCA O4HOMN U3 rNaBHbIX 3a4a4
pa3BMTUA NpaBa, Tak Kak OHO perynnpyeT obuecTBEHHbIE OTHOLIEHNS TaKXXe
onpeneneHHon CNCTEMOW NPaBOBbIX HOPM, T.€. X B3aUMHbIM PacrosIoXKeHUeM,
COOTHOLLUEHNEM U CBA3bIO.

B 3aKkJ/ilo4eHMEe CTOUT OTMETUTb, YTO BCE POCCUICKNE OTPAC/IM NpaBa TECHO
B3aMMOCBA3aHbl 0COObIM € AINHCTBOM, OHAKO OHM BOBCE He PaBHO3HAYHbI, LCXOOA U3
TaKNX KpUTEpUeB, Kak 3HavYeHne, 06beM, posib B NpoLeaype BO3AeNCTBUS Ha
couMasibHble B3aUMOCBA3M, MOTOMY YTO pa3Hble 06/1aCTV AaHHbIX OTHOLUEHWI COBCEM He
NOEHTUYHbI HX MO LUNPOTE, HX MO COCTaBY.
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