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Beeoenue.

NUnpymuii B Poccum mporecc mocieqoBaTeabHONM — J€MOKpPATHU3ALUU
OOLIECTBA, YCTAHOBJIEHHUS MPABOBBIX OCHOB TOCYJIAPCTBEHHOTO CTPOMUTENIHCTBA,
YKpEIUICHHs MPABOMOPSAJIKA U 3aKOHHOCTH, 00Jiee MOJHOro oOecredYeHus: MpaB U
cBOOOJT UeloBEeKa Bce OMIDKE TMOABUTAIOT OOIIECTBO K JTally 3aBEpIICHUS
dhopmMupoBaHUs MOJJTMHHO TPABOBOI'O rOCYAapCTRa.

Bonpoc o cooTHOLIEHNH NpaBa U roCyJapcTBa ¢ JaBHUX IOP PELIACTCS C
JIBYX THUaMETPaIbHO MPOTUBOMOJIOKHBIX TOUEK 3peHust. OHu Oe3aneuIsiuoOHHO U
JKECTKO CBA3BIBAJIM IOSIBJIEHUE MTPaBa C IE€SITEIbHOCTBIO TOCY1apCTBA, IPU3HABAS B
KaueCTBE MPABOBBIX HOPM TOJBKO T€, KOTOpbIE (PUKCHPOBAINCH B HOPMATUBHBIX
aKTaxX TOCYJAapCTBEHHBIX OpPraHOB M JOJDKHOCTHBIX Jul. Jlpyrue, HampoTwus,
MoJjiarajiv, 4YTO NPaBO CYIIECTBOBAIO M CYIIECTBYET JI0 W BHE JEATEIBHOCTH
rocyJ1apcTBa, YTO TOCYAApPCTBO CaMO SIBIISIETCS] OPOKIECHUEM IIPaBa.

Mexay TeMm, HCTUHA 3aKJIF0YAeTCsl B TPETHEM MOAXO/IE, B IIOMCKE 30JI0TOM
cepenunbl. IIpaBO0 W rocymapcTBO  HEpa3NENHMMBbl,  B3aWMOCBSI3AHBI,
B3aMMOOOYCIIOBJICHBI.

[IpaBo — oauH U3 PEryIATOPOB OOIIECTBEHHBIX OTHOILIEHUM. Bo3aelcTBys
Ha BOJIIO U CO3HAHUE JIOJIEH, OHO CAMBbIM aBTOPUTETHBIM 00pa30M CKJIOHSET UX K
ONPEECIICHHOMY [TOBEICHUIO.

[TonnManue 3TUX NOPOLIECCOB W PEATUU, MPOUCXOIAIIUX HA IPABOBOM
10Jie, 3HAKOMCTBO C BaKHEUILIMMHU MHCTUTYyTaMU IMIpaBa U rocy1apcTBa CEroOaHs —
Y HacyliHas moTpeOHOCTh, U HeOTheMJieMasi 00sI3aHHOCTh KaXKJI0TO CO3HATEIHLHOTO
rpak JaHUHA.

Ho xpyr oOiiecTBeHHBIX OTHOIIEHUH HeoObIYaiiHo obmupeH. ['paxmaane u
OpraHu3alyy, MPHU PHIHOYHOW S3KOHOMHKE OCYILECTBISAIOT MPEANPUHUMATEIBCKYIO
JeSATEIHbHOCTD, TOCTOSIHHO BCTYIAIOT MEXKIY COOON B OOIIECTBEHHBIE OTHOIICHUS,
peryJinpyeMble HOpMaMH FPakIaHCKOro IpaBa. I'pakaaHe B CBOEM MOBCEAHEBHOM
JKU3HU, TMOJB3YSICh YCIAyraMM pa3IMyHbIX OpraHu3alldif, TakKe BCTYNAOT B

OOIIIECTBEHHBIE OTHOIICHHS, PETYIUPYEMbIE TOXKE TPAKIAHCKUM MIPABOM.



OcyliiecTBiieHHE TpPaXKJAHCKUX IpaB HMEET BaKHEWIIEe 3HAYEHUE,
IOCKOJIBKY MO3BOJISIET CyOBEKTY HEMOCPEICTBEHHO PEaIn30BaTh PUHAIJICKALIUE
eMy IpaBa, a TaKKe NOTOMY, YTO, IO OOIIEeMy IpaBULy, IPABY OJHOIO CyObEKTa
BCEr/la COOTBETCTBYET 00A3aHHOCTh IPYTOro WU IPYTUX CyOBEKTOB.

B nacTtosiiiee Bpemsi BOIpoC O MOPSIAKE OCYIIECTBIECHUS TPaXTAHCKUX
paB OYeHb AKMyaaeH U UMEeT HEKOTOPYIO 3HAYUMOCTh, TaK KaK, HEMPAaBUIbHOE
OCYIIECTBICHUE OSTUX IMpaB MOXKET OMNACHO TMOBIUATh HA HSKOHOMHUYECKOE
MOJIOKEHUE OOLIECTBA, MPUBECTH K HEXKENATEIbHBIM MOCIEACTBUSAM, B YACTHOCTH
K OTPaHUYEHUIO CBOOOIbI KOHKYPEHLIUH.

Bor mnouemy rocynapcTtBo IMyTeM 3aKOHOAATEIBHOIO PETYJIUPOBAHMS
YCTaHaBIMBAET, C OJHOM CTOPOHBI, MEphI, CIOCOOCTBYIOIIME 3(PPEKTUBHOMY
OCYIIECTBICHUIO CYOBEKTaMM TPa)XTaHCKUX IPAaBOOTHOIICHUN NpPHUHAJUIEKAIINX
UM TpaXJIaHCKUX MpaB, C APYrod — HE JOMYyCKaeT TOro, 4YToObl MpU 3TOM
HapyILIaJIUCh IpaBa U HHTEPECHI IPYTUX JIUILL.

Ilosmomy uenvio oannoit padomel SIBISETCS BBIABICHUE U ONPECIICHUE
CPOKOB IIpH 3aIMTE HAPYLIEHHOTO NpaBa M UX 3HaYEHUE.

JUIs1 3TOr0 HaM HY’KHO PELINTh CIAEAYIOIINE 3a0auu:

l. U3yuntb M paccMOTpPeTb MCTOYHMKM M JIUTEPATYpy IO JaHHOU

npobieme.

2. BpIIBUTBE NOHATHSA: TPAXKIAHCKOE NIPABO U 3aINATA IPAKIAHCKHUX IIPaB.

3. Ha ocHOBe HCTOYHHMKOB, BBISIBUTH, C KAKOH 11€JIbI0 YCTAHOBJIEHBI U KaK

TOYHO OINPEJEIECHBI CPOKH 3ALIUTHI IPAKJAHCKHUX IIPAB.

4. Ha ocHOBe aHanu3a OIIpCACINTb 3HAYCHHC CPOKa HCKOBOU JaBHOCTH.



1. Ucmoyunuxu zpaxcoanckozo npaea.

@opMbl  BBIpaXKEHUSI TPAXKIAHCKO — TMPABOBBIX HOPM, KOTOpBIE B
COBOKYIHOCTH 00pa3yloT rpak/IaHCKOE MPaBo, HA3bIBAIOTCA HCTOYHUKAMU TPaBa.

HcTouHMKY Tpa)kAaHCKOTO IIpaBa JAeJATCA Ha IPaBOBbIE U 0ObIYAH.

3akoHonaTenbcTBO Poccuiickoit denepanuu BKIOYAET B ce0s MPaBOBBIC
aKTbl OPTaHOB 3aKOHOJIATEJIbHOW U UCTIOJHUTEIBHON BJIACTH, OCHOBBIBAIOIIUECS HA
HMCXOJHBIX Haydajlax POCCHMCKOro IpaBa, 3akpemieHHbIX B KoHctutynun PO wu
OTPAKAOUIUX NPUHIUIIBI PHIHOYHON YKOHOMUKH.

Konctutymus PO obnagaer BbICHIEH IOPUIUYECKON CHUIION 1O CPAaBHEHUIO
C JIpyruMHU INpPaBOBBIMH akTaMH. B Hell copepxk aTcsi OCHOBONOJAraroUIUe IS
IPAXKIAaHCKO — MPABOBOT0 PETYJIUPOBAHUS HOPMBI. DTO — HOPMBI, OIIPEACIISIOLINE
GopMBbl U coJepKaHHE MpaBa COOCTBEHHOCTH, MAapaMeTphl MPaBOCIOCOOHOCTH,
MIPaBO T'PAXKJIAH HA 3aHATHE NPEANPUHUMATENBCKOU IEATEIIbHOCTBIO U T.1.

Oco0oe 3HaueHHe B CUCTEME IPakJIaHCKOTO 3aKOHOJATeNIbCTBA 3aHUMAET
['paxnanckuii kogekc P®. OH uMeeT BBICIIYIO IOPUANYECKYIO CUITY CPEIU APYTuX
IPAKIAHCKUX 3aKOHOB, M COJAEp)KAIIMECS B HUX HOPMBI HE JIOJDKHBI €MY
NPOTUBOPEUHTH. [IpUHATHI U BBEJEHBI B ACHCTBUE YAaCTU MepBasi U BTOPasi HOBOTO
I'paxxnanckoro koaekca PO.

[Tpunsitue HoBoro I'K P® He MOBIEKIO OTMEHBI TaKUX PAHEE MPUHATHIX
3akoHOB Poccuiickoit ®enepaunu, kak 3akoH P® ot 27 Hos0ps 1992 r. «O
cTpaxoBaHum», 3akoH P® ot 29 masa 1992 r. «O 3anore», 3akoH PD ot 9 urons
1993 1. «O0 aBTOPCKOM IpaBE U CMEXHBIX MPaBax U HEKOTOPBIX Apyrux. OIHaKO
JEUCTBYIOT 3TH 3aKOHBI IIOCTOJBKY, MOCKOJBKY HE MpOoTUBOpeYar [ pakJaHCKOMY
kozaekcy POD.

Kpome Toro, coxpanwim OPUAMYECKYIO CHIy HEKOTOPbIE HOPMBI
rpaxaaHckoro mnpasa, npuHsTteie eme B CCCP. Tak, B NOCTaHOBJIEHUU
BepxoBnoro Coera PCDOCP ot 12 gekabps 1991 r. «O parudukanuu
Cornamenuss o co3ganuu CoJpyKecTBa HE3aBUCUMBIX ['ocynapcTB» ObLIO

yka3zaHo, 4to Ha Ttepputopun PCOCP 10 m0OpUHATHS COOTBETCTBYIOIIMX
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3aKOHOJIATEIHHBIX aKTOB MPUMEHSI0TCS HOpMBI ObiBIIero Coro3za CCP B wactu, He
nporuBopevamiei Koncruryunn PCOCP, ee 3akOHOOATENbCTBY M HA3BAHHOMY
Cornamenuto.

AHAJIOTUYHOE MOJI0KEHUE COAEPIKAIOCh U B NMOCTAHOBICHUN BepxoBHOTO
noctaHoBieHuss BepxoBHoro Cosera P® or 3 mapra 1993 r. «O HEKOTOpPBIX
BOIlpocax mpuMeHeHus 3akoHogatenbcTtBa Corw3a CCP  Ha Teppuropuu
Poccuiickoit denepanuny, B KOTOPOM OBUIM Ha3BaHbI BPEMEHHO JICUCTBYIOIINE
aktel CCCP, mnpumensemble Ha Tepputopun Poccunm Bhnpenp A0 TPUHATHSA
COOTBETCTBYIOIINX 3aKOHOJIATEIbHBIX aKTOB, €CJIM OHU HE MPOTUBOPEYAT HOBOMY
poccuiickoMy 3akoHonarenbeTBy. K HUM, B 4acTHOCTH, OTHOCATCS [lonmoxkeHust o
MOCTaBKax TMPOAYKIIMM M TOBApOB, YTBEPXKIAECHHbIE MoOcTaHOBIeHHeM (CoBeTa
MunuctpoB CCCP ot 25 utoinist 1988 1. 1 HEKOTOpbIE JpyTHE.

OcoObiM 0oOpa3zom Obul pemien Bompoc ¢ OcCHOBaMH T'pakIaHCKOTO
3akoHogatenbcTBa Coroza CCP um coro3nbix pecnyonuk ot 31 mas 1991 r,
COINEpPKABIIMMU Psii HOPM, OTBEYAKOIIMX PBIHOYHOW HSKOHOMHKE, OJHAKO
dbopManbHO HE BCTYNUBIIMMHU B CHJIy. B COOTBETCTBUM € MOCTaHOBJICHHEM
BepxoBaoro Cosera P® ot 14 utona 1992 r. oHM NPUMEHSIOTCS 1O TPUHSATHUS
HOBOI0 ['pa’kIaHCKOTro KOAEKCa B 4YacTH, HE mpoTuBopevaieid KoHcturynnun u
3aKOHOJATENbHBIM aKTaM, NMpuHATHIM B Poccum mocne 12 urons 1990 r. (mata
MIPOBO3IJIAICHUS €€ CYBEPEHUTETA).

Hopmbl rpaxkpaHckoro nmpaBa cojepXaTcsi M B TaK Ha3bIBAEMBIX
MOA3aKOHHBIX akTax — yka3ax Ilpesupenta P® (n. 3 cr. 3 T'K PD),
nocta”oByieHusx [IpaBurensctBa PD, akTax MUHUCTEPCTB U MHBIX (PeneparbHbIX
OpraHOB UCTIOJHUTENbHOU BiacTH (1. 4, 7 ¢1. 3 'K PD).

Vka3 Ilpesunenta PO, ecnmm oH He mporuBopeunt ['K wnm  uHOMY
beneparbHOMY 3aKOHY, MOXET ObITh IPHUHST 0 JI0OOMY BOIPOCY, BXOJSIIEMY B
kommneteHuto [Ipesunenta PO (ct. 80 — 90 Koncturynuu P®D), 3a uckioueHueM
Clly4aeB, KOT/ia COOTBETCTBYIolue oTHomleHus cornacHo ['K unu denepanbHOMy

3aKOHY MOTYT OBITh YPETyJIUPOBaHbI TOJIBKO 3aKOHOM.



[IpaBurensctBO P® BHpaBe npuHMMAaTh MHOCTAHOBIICHUS, COAEpPXKallUe
HOPMBI IPAXKIAHCKOTO IIpaBa, KOTOPbIE HE JTOJKHBI MPOTUBOPEUNTh KOHCTUTYIMH
P®, penepanpHbiM 3akoHaM U ykazaMm lIpesugenta PD. B mporuBHOM ciyuae
TaKoe MOCTAaHOBJICHUE MOXKET OBbITh OTMEeHEHO [Ipe3nunenTom PD.

['paxkxnaHCKO — MPaBOBBIE HOPMBI MOTYT COJIEP’KAThCS U B HOPMATUBHBIX
aKTax MUHHCTEPCTB U HHBIX (heepaIbHBIX OpPraHOB HWCIOJHUTEIHLHON BIACTH.
OnHako TakWe HOPMATHMBHBIE AKThl MOTYT HM3JaBAaThCs TOJBKO B CIIy4dasX H
npeaenax, npenycMorpeHsbix ['K PO, u npyrumMu 3aKkOHaMu U MUHBIMHA ITPaBOBBIMU
aKTamH.

B coorBerctBun ¢ Konctutymueir P® (cr.15) m 'K PO (ct. 7)
OOllleTIpU3HAHHBIE TPUHIMIBL W HOPMBI MEXIYHApOAHOTO TIpaBa SBISIOTCS
COCTaBHOM 4YacThl0 mpaBoBOiMl cucteMbl Poccuiickoii ®enepanuu. OaHu
MEXIYHApOJHbIE JIOTOBOPBI, YYaCTHUKOM KOTOpBIX sBIgeTcs Pocculickas
Oenepanusi, MOTYT IPUMEHATHCS K COOTBETCTBYIOIIUM I'PaKIAHCKO — IIPABOBBIM
OTHOILIEHHSIM  HEMOCPEACTBEHHO, TOIrJAa KakK [ [PUMEHEHUs JpYyrux
MEXKTyHApOIHBIX JOTOBOPOB TPEOYETCs U3JaHUE BHYTPUTOCYAAPCTBEHHOIO aKTa —
UMILUIeMEHTans. MexayHapoHsiM JoroBopoM Poccuiickas denepanys npuaaHa
Oojee BbICOKAash OpUIMYECKas CHJIAa [0 CPaBHEHUIO C  BHYTPEHHUM
3akoHoAarenbCTBOM. Kak cnenyer mu3 4.4 cr. 15 Koncturtynuu PO nn. 2 cr. 71K
P®, eciim MexayHapoHbiM J0roBopoM Poccuiickont depepanuu yCTaHOBJIEHBI
WHbIE  TIpaBWja, Ye€M T€, KOTOpble  MPEAYCMOTPEHBI  TI'PakKIaHCKUM
3aKOHOJIATENILCTBOM  poccuiickor — Dexepaunu, OPUMEHSAIOTCS  IpaBHIIa
MEKTyHApOIHOTO I0rOBOPA.

HNctounukoMm rpaxaaHCKOro mpaBa sBIseTcs  Takxke oObrvail. Ilon
oOblYaeM TOHUMAIOTCS TPaBUJIA, CIOXKHBIIHECS B pe3yJbTaTe JIUTEIHHOTO
MIPAKTUYECKOIO MPUMEHEHUSI U TMOJYUYMBIIH MPU3HAHUE TOCYJIapCTBa, OJHAKO HE
MPETyCMOTPEHHBIE 3aKOHOAATENbCTBOM. B cdepe mnpeanpuHUMAaTENbCKON
JeATETLHOCTH 00bIYal HE TOJIKO CKJIAJBIBAIOTCS, HO U MpuUMeHstoTcs. [loaTomy B
ct. 5 'K P® rosoputrcs 06 oObiyae aenoBoro obopora. Ilpu sTom He umeer

3HaueHUA, 3a(UKCUPOBAH JM OOBIYall B KaKOM JHOO JOKYMEHTE, XOTS TaKue
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JIOKYMEHTHI B psiJie cllydaeB cylecTBytoT. Hanpumep, B Poccuu oObruan nznarorcs
B BHAE COOpDHUKOB OOBIYa€B MOPCKHUX IOPTOB, MYyOJHMKYEMBIX Kak
aIMUHHACTPALEN OTAENBHBIX OPTOB, TaK U TOProBo — MPOMBIIUICHHOW ITAaJaTOM.
M3BecTHbIM sIBISiETCSl Takke COOpPHHUK TOProBbIX o00Obl4aeB «MHKoTEpMOY,
MOATOTOBIEHHBI MexIyHapoaHOU ToproBoi nanaroi (Ilapux).

CymiectBoBaHuEe O0bIYass NOMJIEKHUT JOKA3bIBAHUIO C  MOMOIIBIO
HKCIEPTOB, 3HAKOMBIX €O cdepoil ero mnpumeHeHus. OIHOBPEMEHHO HAal0
JI0Ka3aTh, YTO 3TOT 0ObI4ail ObUT U3BECTEH U Apyroil cropone. [IpumMeHsaroTcs xe
oOplyau TMpH HAIWYUK Tpobera B 3aKOHOJATENBCTBE M OJHOBPEMEHHOM

OTCYTCTBUHU COOTBCTCTBYIOIICTIO COTTIAICHUA MCKAY CTOPOHAMMU.

2. Ponb 2pascoancko — npoueccyaibHoz0 npaea 6 3aujume
2PaxcoOancKux npas.

2.1. I'pasxcoanckoe npago.

Kak u mobas oTpacib, rpakJaHCKOE MPaBO COCTOUT U3 IPAaBOBBIX HOPM,
PETrYJIUPYIOIIMX COOTBETCTBYIOIIME OOIECTBEHHbIE OTHOweHusA. [Ipenmer
IPa)KJaHCKOI'O ITpaBa TaKKe COCTABJISIIOT OOIECTBEHHBIE OTHOLIEHUS.

Hopmbl rpakgaHCKOro mpaBa paclpOCTPAaHSIOT CBOE JEHCTBHE M Ha
OTHOILICHMS, KOTOPBIE NEPUOJMYECKHA BO3HUKAKOT MEXKIY CAMUMHU TIPAXKIAHAMM,
HalpuMep, IpU 3aKIYEHWH HMMH JOTOBOpa 3aliMa, MMYILIECTBEHHOI'O HalMa,
JApEHMS M IPYTUX HE 3allpelICHHBIX 3aKOHOM JOTOBOPOB. ['pakIaHCKMM IpaBOM
PEryJINPYIOTCSI U OTHOIIEHHWSI, BOSHUKAIOIIME B PE3YyJIbTATE PACIPOCTPAHEHUS O
IPAKIAHUHE HE COOTBETCTBYIOLIMX JCHCTBUTEIBHOCTH CBEIECHUHM, KOTOpPbIE
[I0poYar €ro 4ecThb, JOCTOMHCTBO WIH JEIOBYIO PEIyTalUIO.

Kpyr o0miecTBeHHBIX OTHOLIEHUH, PETYIHPYEMBIX TPaXIAHCKUM IPABOM,
HACTOJIbKO OOUIMPEH M pa3HOOOpa3eH, 4TO, B MPHUHIIMIIE, HEBO3MOXKHO JaTh UX
VCUYEPIBIBAIOIINI IIEPEUYEHbD.

I'paxmanckoe npaBO peETyaupyeT HMMYIIECTBEHHbIE OTHOWIEHUA. llox

NMYIICCTBCHHBIMHA OOBIYHO ITOHUMAIOT TaKH O6HICCTBCHHBIC OTHOLICHUA, KOTOPEIC



BO3ZHHMKAIOT TIO MOBOAY PAa3JIMYHOTO POJia MaTepUalbHBIX OJar, T.e. Bellei, pador,
YCIYT ¥ MHOTO UMYIIIECTBA B LIMPOKOM CMBICJIE CJIOBA.

OnHako rpakxIaHCKOe IPaBO PETYIUPYET JAJEKO HE BCE MMYILIECTBEHHBIE
OTHOIIEHUS, BOSHUKAIOIIME B HAIIeM OOIIECTBE, a TOIbKO OMPENEICHHYIO YacTh,
MMEHYEMYIO UMYIIIECTBEHHO — CTOMMOCTHBIMU OTHOLICHUSAMHU. K UMyIIIECTBEHHO —
CTOMMOCTHBIM OTHOCSTCSI B MEPBYI0 OYEPEAb TOBAPHO — JCHEKHBIE OTHOLICHUS.
Bwmecrte ¢ Tem, cienyer UMETh B BUY, UTO FPAXKIAHCKAM IIPABOM PETYJIUPYIOTCS U
TAKW€ MMYIIECTBEHHBIE OTHOIICHUSA, KOTOPHIE HEMOCPEICTBEHHO HE CBSI3aHBI C
JICHE)KHBIM OOpAIllEHHEM M MO3TOMY MX HEJb3s Ha3BaTh TOBAPHO — JEHEXKHBIMU
(HanmpuMep, OTHOIIEHUS IO OOMEHY BEIIAMH, TAPEHUIO U T.I1.).

['paxxpaHckoe mpaBO T€M M OTIMYAETCS OT JIPYTMX OTpACIEN mpaBa, 4YTo
pacroJiaraer YHUKAJIBHBIM, BEKaMU OTpabOTaHHBIM IOPUINYECKUM
WHCTPYMEHTAapUeM, OOCCIEUMBAIOIIMUM OpPraHU30BaHHOCThL M MOPSJOK B
OOIIIECTBEHHOM TPOU3BOACTBE 0€3 HEMOCPEICTBEHHOTO COMPUKOCHOBEHHS C
anmapaToM  TOCYJAapCTBEHHOTO  MPUHYXKIEHHUS  IMYyTeM  BO3JCHCTBUS  Ha
SKOHOMUYECKUE MHTEPECHl YUaCTHUKOB OOIIECTBEHHOTO ITPOU3BO/ICTBA.

Jlpyroii COCTaBIISIIOLIENM YaCThKO TMPEAMETAa TPAXKJAHCKOrO INIpaBa B
COOTBETCTBHUHU €O CT. 2 ['K SBISAIOTCS JIMUHBbIE HEMMYLIECTBEHHBbIE OTHOIIEHUA. 3
CaMOr0 HAa3BAaHUSA BBITEKAET, YTO JMYHBIE HEUMYIIECTBEHHBIE OTHOIICHUS,
o0JafaroT Mo KpaitHedl Mepe, NByMs mpu3HakamMu. Bo — TeEpBBIX, yKa3aHHBIC
OTHOILICHHSI BOSHUKAIOT MO MOBOJY HEHMMYIIECTBEHHBIX (IyXOBHBIX) Ojar, Takux,
KaK 4€CThb, JOCTOMHCTBO, JICJIOBAasl PEIyTalUs, UMS TPaKJaHWHA, HAUMEHOBAHUE
IOPUMYECKOTO JIUIA, aBTOPCKOE MPOU3BEJECHUE, W300pETEHUE, MPOMBIIICHHbBIN
oOpaszen u T.1. Bo — BTOPBIX, TUYHBIE HEUMYIIIECTBEHHBIE OTHOIIIEHUSI HEPA3PHIBHO
CBSI3aHBl C JIMYHOCTBKO Y4YaCTBYKOLIMX B HUX JIML. B — Tperbux, B 3THUX
OTHOILLIEHUSX TMPOSBIAECTCS HMHAWBUIAYAIbHOCTh OTIEIBHBIX TpaXJaH WU
OpraHu3aIuu.

Takum 00pa3oM, TOA JUYHBIMA HEUMYIIECTBEHHBIMH OTHOIICHUSIMHU

cieayer IMOHMMATb BO3HHUKAOIMHUE 110 IIOBOAY HCUMYIICCTBCHHLBIX Onar



OOIIIECTBEHHBIE OTHOIIEHHUS, B KOTOPBIX TMPOSIBISIIOTCS HWHAWBUAYaJbHBIC
O0COOEHHOCTH IpaKJIaHWHA WM OPTaHU3aUH.

B wWMymIecTBEHHBIX OTHOLICHUAX B3aWMHAasg OLCHKA NPOSBISIETCA B
CTOMMOCTHOM (popme, a B HEMMYIIIECTBEHHBIX — B HPABCTBEHHOM WJIU COIUATBHOM
dbopme. [1oCcKOJIbKY CTOMMOCTHAS OLIEHKAa UMEET MECTO TOJBKO B UMYILIECTBEHHO —
CTOMMOCTHBIX OTHOIICHUSAX, & HPABCTBEHHAS WM WHAs COLHMAJIbHAs OLICHKAa — B
JUYHBIX HEMMYIIECTBEHHBIX OTHOILIEHUSX, TO M NPEAMET TPaKTAHCKOro IpaBa
MOXHO OINpPEACNINTh KaK B3aUMOOIICHOYHBIC OOIECTBEHHBIE OTHOIIEHUS B BUJE

HMYIICCTBCHHO — CTOMMOCTHBIX U JIMYHBIX HCUMYIICCTBCHHBIX OTHOILIICHUH.

2.2.3amguma zpasxxcoanckux npae.

Oxpana u 3awuma zpaxcoanckux npae. HopMalibHBIA TpaXIaHCKUN
00OpOT mpeamnojaraeT He TOJIbKO MpPHU3HAHHE 3a CYObEKTaMU OIpeIeIeHHbIX
rpaXJaHCKUX TpaB, HO M OOECHe4YeHHe HMX HaJeXHOW MpaBOBOM oOXpaHbl. B
COOTBETCTBHM CO CJOXKHBILIEWCS B HAyKe TpAaJWLHUEH TIOHATHEM «OXpaHa
IPaXJAHCKUX TIpaB» OXBaThIBAET BCSI COBOKYIHOCTH Mep, O00OeCIeYMBaIOIINX
HOPMAJIbHBI XOJI peaiu3aluy npaB. B Hero BKIIIOYAIOTCS MEPBI HE TOJIBKO
IIPaBOBOr'0, HO U 3KOHOMHYECKOI'0, IMOJIUTHYECKOr0, OPraHU3allMOHHOTO U UHOTO
XapakTepa, HampaBjieHHblE Ha CO3JaHUE HEOOXOJWMBIX  YCIOBHM ISt
OCYULIECTBJIEHUSI CyOBEKTHUBHBIX IpaB. UTO KacaeTcsi COOCTBEHHO NPABOBBIX MEP
OXpPaHbl, TO K HUM OTHOCSITCSI BCE MEpbI, C MOMOLIbI0 KOTOPBIX 00ecreunBaeTcs
KaK pa3BUTHE IPAKJAHCKUX MPABOOTHOIIECHUNH B MX HOPMAJIbHOM, HEHAPYIIEHHOM
COCTOSIHUH, HAINpUMEp, 3aKpEIUICHHE TIPaXKJaHCKOM IpaBo, JEECHOCOOHOCTH
CyOBEKTOB, YCTAHOBJIEHUE OOS3aHHOCTEH M T.M., TaK M BOCCTAHOBJICHHE
HapYLIEHHBIX WM OCIIOPEHHBIX MPAaB U UHTEPECOB.

Hapsny ¢ TakuM DIMPOKMM [OHMMAaHHMEM OXpaHbl B HAayKe H B
3aKOHOJATENbCTBE HCIIOJIB3YETCS U MOHSATUE OXPaHbl B Y3KOM CMBICIE clioBa. B
TOM CIIy4a€ B HEro BKJIKOYAIOTCA JIMIIb T€ MPEIyCMOTPEHHBIE 3aKOHOM MEpHI,
KOTOPBIE HAIIPABJIEHbl HA BOCCTAHOBJICHUE WJIW MPU3HAHUE I'PAKIAHCKHUX MPaB U

3alUTY WHTEPECOB IMPU UX HAPYIIEHWU WU ocnapuBaHuM. B mensx mzoexaHus
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TEPMUHOJIOTMYECKOW ITyTaHULBI OXpaHy B Y3KOM 3HA4€HHHM 3TOr0 CJOBa
MMEHOBATh 3aIIUTON IPakTaHCKHX IPaB.

3Jammra TpaXJaHCKUX IpPaB — OJHA U3 BAKHEMIIMX KAaTErOpUW TEOPUU
IpaXk1aHCKOT'0 U IPa)KAAaHCKO — MPOLECCYaJbHOro MpaBa, 0e3 ySICHEHUsS KOTOpOM
BECbMa CIIOXHO pa3o0paThCsi B XapakTepe U OCOOCHHOCTAX TIPAXKIAHCKO —
IPaBOBBIX CaHKIMI, MEXaHM3ME UX peaM3alud M JPYyTHX BOIPOCAX,
BO3HUKAIOLIMX B CBSA3U C HAPYLIEHUEM T'paKJaHCKUX IpaB. VccnenoBanue JaHHOU
KaTeropuu IMpeAnojaraer, B BOIO OuYepelb, BBIACHEHHE COACPXKAHUA U
COOTHOILIEHHE psA/la B3aWMOCBSI3aHHBIX MOHATHHA, K YHUCIY KOTOPBIX B IMEPBYIO
ouepellb OTHOCUTCS CaMO MPABO HA 3aIIUTY.
Cyovexkmuenoe zpayxcoanckoe npaeo na 3awjumy. B o0iiem Bujae mpaBo Ha
3aIIATY MOXXHO OIPEACIINTh KaK MPEIOCTaBICHHYK YIPABOMOYEHHOMY JIHILY
BO3MOXXHOCTb ~NPUMEHEHUs Mep IMPABOOXPAHUTEIBHOTO  XapakTepa  JUJis
BOCCTAaHOBJIEHMSI €r0 HAapyIIEHHOIO0 WIM ocnapuBaemMoro mnpasa. IIpaBoBas
KBIM(PUKALUS TaHHOW BO3MOKHOCTH BBI3BIBAET CIIOpPHI B JuTeparype. CoriiacHo
TpaJMLIMOHHON KOHLIETIIIMH MPaBO HA 3aLIUTY SIBJISIETCS COCTABHOM YaCThIO CAMOT0
CyOBEKTUBHOI'O IpaBa Hapsly C MPaBOM Ha COOCTBEHHBIE AEWCTBUA, a TaKXkKe
paBoOM TpeOOBaTh OINPEECICHHOIO MOBEAEHUSI OT 00s3aHHBIX JUll. [lo MHEHHIO
psiga  y4eHbIX, OOECIEYEHHOCTh CYOBEKTMBHOIO MpaBa  BO3MOXHOCTHIO
rOCyZapCTBEHHOI'O0 MPUHYXIECHHUSI — 3TO €r0 HEOTHhEMJIEMOE KauyeCTBO M TaKas
BO3MOXHOCTh CYIIECTBYET HE NapajyIeNbHO C APYIMMH, 3aKpEIUICHHBIMU B
CyOBEKTHBHOM IIPAaBE BO3MOXHOCTSIMH, @ CBOMCTBEHHa MM CaMHUM, Tak Kak Oe3
ATOTO OHU HE ObUIM OBl IOPUIMYECKUMHU BO3MOXKHOCTAMH. HecmoTps Ha
HEKOTOpPbIE PpAa3IMyus, CYIIECTBYIOIIME MEXKIYy OSTUMU TOYKaMHU 3pEHUS,
NPUHIUINAIBHBIX PACXOKJIECHUA MEXIY HUMH HET, TaK Kak B OOOMX Ciydasx
IpaBO Ha 3alIUTY PACCMATPHUBAETCS B KaueCTBE 00SA3aTENIbHOTO 3J€MEHTa camoro
CyOBEKTHBHOIO MpaBa.

TakoMy NMOHMMaHMIO TpaBa Ha 3aIIUTY IPOTUBOCTOMUT IOJYYAOIIEE BCE
OoJibIIee PACTIPOCTPAHEHHUE B JIMTEPATypy MHEHHE, B COOTBETCTBUM C KOTOPBIM

IPaBO Ha 3alIUTYy NPEACTaBISIET COOOM CaMOCTOSITENbHOE CyOBEKTHBHOE IPaBO.
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JlaHHOE€ TIpaBO B KayeCTBE pEAIbHOM MPABOBOM BO3MOKHOCTH MOSBIAETCA Y
oOJafaresns peryasiTUBHOTO IPa)KIaHCKOTO MpaBa JIMILb B MOMEHT HapYILIEHUs WU
OCIIAPWBAHMS TIOCIETHETO U PEANTM3YeTCs] B PaMKax BO3HHMKAIOLIErO IMPU ITOM
OXPaHUTEJIBHOI'O IPa’kKIaHCKOT0 MPaBOOTHOLIECHU. DTa MO3ULUSA IIPEACTABIISETCS
HauOosee yOeauTeIbHOM.

Kak u nmro6oe npyroe cyObeKTUBHOE MPaBO, IPaBO HA 3aIIUTY BKJIIOYAET B
cebs, ¢ OJHOM CTOPOHBI, BO3MOXXHOCTb COBEPIICHHS YNPABOMOYEHHBIM JIHUIIOM
COOCTBEHHBIX MOJOKUTEIbHBIX IEHCTBUU W, C JIPYrodl CTOPOHBI, BO3MOMXHOCTb
TpeOOBaHUS OIpPENEICHHOIO TMOBEACHUA OT oOs3aHHOoro nuna. [IpaBo Ha
COOCTBEHHbIE JICWCTBHS B JaHHOM CIIy4yae BKJIIOYaeT B ceOsl Takue Mephbl
BO3JICHCTBUST Ha HaApyIIUTENs, Kak, Hampumep, HeoOxoaumas o00opoHa,
MPUMEHEHUE TaK Ha3bIBAEMBIX OIMEPATHUBHBIX caHKuuii U T.1. [IpaBo TpeboBanwms
OIPEJIETICHHOI0 TOBEACHUS OT 00S3aHHOTO JIMIIA OXBATHIBAIOT, B OCHOBHOM, MEPHI
BO3JICUCTBUSI, MPUMEHSEMbIE K HAPYIIUTEII0 KOMIIETEHTHBIMM  OpraHamu, K
KOTOPBIM MOTEPIIEBIINNA 00paIaeTcs 3a 3alUTON HapyIIEHHBIX TIPaB.

[IpeameToM 3alUTHI SBISAIOTCS HE TOJIBKO CYOBEKTHUBHBIE T'PaKJIaHCKHUE
mpaBa, HO u oxpaHsemble 3akoHOoM wuHTepechl (c1.3 [TIK). CyObexkTuBHOE
rpaXKJaHCKOE MPABO U OXPaHSEMbIl 3aKOHOM MHTEPEC SIBIIAIOTCS OYEHb OJIM3KUMU
Y 3a4acTyl0 COBMNAJAIOIIMMH IPABOBBIMH KAaTETOPUSMH, B CBSI3U C YEM OHH HE
BCErJa pa3rpaHUYMBAIOTCS B JMUTEparype. B camom nene B OCHOBE BCAKOIO
CyOBEKTHUBHOTO IpaBa JIEKUT TOT WJIM WHOW HHTEpEC, JUIsl YAOBIETBOPEHUS
KOTOPOrO0  CYOBEKTMBHOE IIpaBO M  MPEIOCTABISETCS  yHIPaBOMOYEHHOMY.
OOHOBPEMEHHO OXpaHs€Mble MHTEPECHl B OOJBIIMHCTBE CIIy4aeB OMOCPEAYIOTCS
KOHKPETHBIMU CYOBEKTUBHBIMU IPAaBaMU, B CBS3U C YEM 3allUTa CyOBEKTHBHOIO
npaBa NpPEACTaBiIsIeT COOOW M 3alIUTy OXpaHSIEMOro 3aKOHOM HHTepeca. Tak,
HaMpuMep, UHTEPEC apeH1aTopa B MOJb30BaHUU UMYILIECTBOM BBICTYHAET B (hopme
CyOBEKTHBHOIO IpaBa BIaJCHHS U MOJIb30BAHUS UMYIIECTBOM, 3aLIUTOW KOTOPOTO
o0ecreurBaeTcs U 3alliTa COOTBETCTBYIOIIETO HHTEpECa.

Onnako CyOBEKTBHI TpakAaHCKOrO MpaBa MOTYT 001ajaTh W TaKUMHU

MHTEpEeCaMH, KOTOpbIE HE OMNOCPENYIOTCS CyObEKTUBHBIMM TMpaBaMH, a
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CYIIIECTBYIOT CaMOCTOSITEIbHO B ()OpME OXpaHSEMBIX 3aKOHOM HHTEPECOB M Kak
TaKOBBIE MOJIEKAT 3AIINUTE B ClIyyae UX HapyweHus. [IpumepaMu MOTYT CITyKUTb
TpeOOBaHUSI O 3aIIUTE M YECTU JIOCTOMHCTBA, 00 OXpaHE >KUJIUIIHBIX UHTEPECOB
YJICHOB CEMbH HAaHUMATENS MPU MPUHYIUTEILHOM OOMEHE, O MPU3HAHUM CHEIKH
HEJICCTBUTEILHOM M T.A. 3alllUTa OXPaHSAEMOTO 3aKOHOM HHTEpeca, a He
COOCTBEHHO CYOBEKTHBHOTO TIpaBa HMMEET MECTO B TEX CIydasx, Korja B
pe3yibTaTe MpaBOHAPYIIEHUS CaMO CYOBEKTHMBHOE IMPaBO MPEKpaIIaeTCs.
Hanpumep, npu yHUYTOKEHUH BEUIM MPaBO COOCTBEHHOCTH HAa HEE HE MOXKET
OBITH 3AIUINEHO, TAK KaK €ro yke He cymiecTByeT. ClenoBarenbHo, pedb MOXKET
UATH JIMIIb O 3aIMTE OXPaHsSEMOTo 3aKOHOM HMHTEpeca OBbIBIIEro COOCTBEHHHKA
BEIIM B BOCCTAHOBJIEHHHM CBOEr0 HWMYIIECTBEHHOIO TIOJOXKEHHUS, KOTOPBIN
o0ecreuynBaeTcs C MOMOIIBIO MCKa U3 IPUYMHEHUS BpEeAa WM WHOTO aJIeKBAaTHOTO
B3aMMOOTHOIICHUSIM CTOPOH crocoba 3amuThl. Takum oOpa3oM, OXpaHseMbId
3aKOHOM MHTEpPEC HEPEAKO BBICTYNIA€T B TPAXKIAHCKOM IPAaBE€ B KaudeCTBE
CaMOCTOSITEJILHOTO MPEIMETA 3aIUTHI.

Dopma 3auwumel. 3anuTta  CyOBEKTHUBHBIX TpPaXJAAaHCKUX TIpaB MU
OXpaHSEMBIX 3aKOHOM TMOPSAKE, T.€. MOCPEACTBOM IIPUMEHEHHS HaJIexKalen
dbopmbl, cpeactB M cnocoboB 3amuThl. Ilox Qopmoil 3amuThl MOHUMAETCS
KOMIUIEKC BHYTPEHHE COTJIACOBAHHBIX OPraHU3alMOHHBIX MEPOINPUITUNA TIO
3amuTe CyOBEeKTUBHBIX MPAB U OXPAHSIEMbIX 3aKOHOM MHTEpecoB. PaznuyaroT nBe
OCHOBHBIE ()OPMBI 3AITUTHI — OPUCAUKIIMOHHYIO U HEIOPUCIUKIIUOHHYIO.

IOpucaukuronnas gpopma 3amUThl €CTh AEATEIBHOCTDh YIOJIHOMOYEHHBIX
rocyJJapCTBOM OpPraHoB IO 3al[UT€ HApYLICHHBIX WJIH OCHAapUBAEMBIX
cyObeKkTUBHBIX MpaB. CyTh €€ BhIpaKaeTcsi B TOM, UTO JIMIIO, MpaBa U 3aKOHHBIC
WHTEPEChl KOTOPOTO HApYIIEHBI HEMPABOMEPHBIMHU JEHCTBUAMH, OOpaiiaercs 3a
3alIMTONM K TOCYJApCTBEHHBIM WJIM HHBIM KOMIETEHTHbIM oOpraHam ( B CYI,
apOUTPaKHBIA, TPETEUCKUU CY]I, BBIIECTOAIIYI0O WHCTAHIMIO U T.1I.), KOTOPHIE
YIOJIHOMOYEHBI IPUHATH HEOOXOUMBIE MEPHI JIJISi BOCCTAHOBJICHUSI HAPYIIEHHOTO

IIpaBa U MPECEUYCHHS IPABOHAPYILICHUS.
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B kauectBe cpenctBa cyaeOHOM 3alIUThl TPaXJAHCKUX MpaB U
OXpaHSEMBbIX 3aKOHOM HHTEPECOB BBICTYyNAeT, M0 OO0IIeMy MpaBMiy, HCK, T.€.
oOpalieHHoe K cyay TpeOoBaHue 00 OTHpPABICHUU MPABOCY/IUS, C OJTHOU CTOPOHHBI,
U oO0palleHre K OTBETYMKY MaTepUaIbHO — MPABOBOE TPEOOBAHHUE O BBINOJIHEHUN
Jexamnieil Ha HeM OOS3aHHOCTHM WU O TMPU3HAHWW HATWYHS WM OTCYTCTBUS
MPABOOTHOIICHHUSI, C APYTOil CTOPOHBI.

2.3.1lonamue u 6uodvl CPOKO8 8 2PAHCOAHCKOM npage.

@akT ocymecTBIEHUsI MpaB M 00sS3aHHOCTEH BO BPEMEHU BBI3HIBACT
HEOOXOJMMOCTh 3aKpEIUICHHSI MOMEHTOB WX BO3HHKHOBEHHS, W3MEHEHHUS WIH
IpeKpanieHus: B OOIIeM TEYEHHWU BPEMEHHU ISl 00ecredeHHs ONpeesIeHHOCTU U
CTa0MJIBHOCTH TPAXKJAHCKUX IPABOOTHOIIEHUH, C 3TOW MLEIbI0 HCIOJIb3YeTCs
KaTeropusi CPOKOB.

Cpok — 3TO OTPE30K BpPEMEHH, KOTOPBIM BKJIIOUAET B ceOsl TpU dJIEMEHTA:
Ha4ajao, TeYeHHe, KOoHell. YacTHBIM CIy4aeM CpOKa SBIIIETCS MOMEHT, T.€. TaKOH
OTPE30K BPEMEHHU, B KOTOPOM Hadyaslo, TEUCHHE U KOHEeI CIUTHI BoennHo. Havano u
KOHEIl CPOKOB YCTaHABIIMBAIOTCS JIOAbMH, T.€. HOCSAT BOJIEBOM XapakTep, TeUeHUE
XKE CpOKa MOAYMHAETCS 0OBEKTUBHOMY, HE 3aBHUCSINIEMY OT BOJHM YEJIOBEKa 3aKOHY
TEUEHHUs BpPEMEHU. Takas [BOMCTBEHHass MpHUpPOAa  IOPUIUYECKUX CPOKOB
MO3BOJISIET CleNaTh BBIBOJ, YTO OHHU MPEACTABISIOT COOOM CaMOCTOSATENbHYIO
KaTeropuio I0pUINYECKUX (PaKToB.

[TockonpKy CpOKOB B TIpakJaHCKOM IpaBeé MHOro, g ya00cTBa
OpPUEHTAIINU WX KJIaCCU(UIIMPYIOT MO pa3IUIHBIM OCHOBaHMIM. B 3aBuCHMOCTH OT
TOTO, KEM OHH YCTAaHABIMBAIOTCA, pPAa3IMYalOT CPOKHU: 3AKOHHble, T.C.
3a()UKCHpOBaHHBIE B 3aKOHAX M HMHBIX HOPMATHBHBIX aKTax (HampuMmep, CpPOK
npuoOpeTaTesbHON JaBHOCTH — CT. 234 'K PD), dozoeopnuie, T.€. ycTaHOBIEHHbIE
COIJIallICHUEM CTOPOH (HaIllpuMep, CPOK BO3BpaTa B3ATOH B3aliMbl CyMMBI JICHET),
U cydefnple, T.e. yCTAHOBIEHHBIE CYA0M (HAampuUMeEp, CPOK JAJsl OMyOIMKOBaHUS
OTIPOBEPKEHHS CBEICHUH, MOPOYAIINX YECTh M JOCTOMHCTBO TpaKJaHWHA — CT.

152 TK P®).
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[Io mpaBOBBIM TMOCHEACTBHUSAM CpPOKH JEISATCS Ha MpaBooOpa3yolue,
MIPAaBOM3MEHAIOIIME U TIpaBoNpeKpamaromue. Tak, MOMEHT Mepenayu BEIIH, IO
o0llleMy MpaBUIy, OMNPENENsseT MOMEHT BO3HMKHOBEHMS IpaBa COOCTBEHHOCTH
(ct.223 I'K). Hactymnnenue win UCTEUEHUE NpagousMeHsaujeco Cpoka, BIeUeT 3a
co00ll UW3MEHEeHHEe TpaxJAaHCKUX TmpaB U oOs3aHHOcTed. Hampumep, npu
MPOCPOUKE TEepeaaurd WM MPUEMKH pe3yibTara paboThl B JIOTOBOPE MOAPSIA
PUCKU CiTy4yailHOW rubenu MaTrepuajoB U CamMoro pe3ysbTrara paboThl MEPEXOASIT
Ha CTOpPOHY, nomyctuBilyto mpocpouky (ct. 705 I'K). Illpasonpexpawarowue
CPOKH TMPHUBOJAT K MPEKPAIICHUIO TpaB U 00s13aHHOCTEN. Tak, ecnmu KpeauTopsl
HACJIE01ATEIIsl HE 3aBSAT CBOU IPETEH3UU B TEUEHUE 6 MECSLIEB, CO THA OTKPBITHS
HACJIEJICTBA, 3TU MPETEH3UU CUUTAIOTCS norameHHbIMu (cT. 554 'K 1964 r.).

[To KEecTKOCTH 3aKperuieHHs] 3aKOHHBIE CPOKH, B CBOIO OYEpE.lb, ObIBAIOT
UMNEPAMUGHHIMU U OUCHOZUMUBHBIMU, AOCOJIIOMHO  OnpedeleHHbIMU,
OMHOCUMENBHO  ONPEOC/ICHHBIMU U HEONPEeOeNeHHbIMU, o0wumMu U
cneyuanbHbiMu, U HEKOTOpble Apyrue. JIMCIO3UTHBHBIE CPOKHM MOTYT OBITh
M3MEHEHBI COTJIAIIEHUEM CTOPOH, XOTA M YCTaHOBJICHBI 3aKOHOM. Hampumep,
JOJDKHUK ~ 00s3aH  UCIIOJIHUTH ~ O0S3aTENbCTBO,  OMNPEACIICHHOE MOMEHTOM
BOCTpeOOBaHUS, B CEMHIHEBHBIM CPOK CO JHS TpEIbsBICHUS TpeOOBaHUS
kpeautoM (cT. 314 'K P®D), HO CTOpOHBI MOTYT CBOMM COIJIAIIEHUEM H3MEHHTH
ATOT CPOK Ha OoJyiee NIUTENbHBIA WK Oojiee KOpOTKuid. MIMmepaTuBHBIE CPOKU —
TaKue, KOTOPbIe HE MOTYT OBITh U3MEHEHBI COTJIAllIEHHEeM CTOPOH (HarpuMep, CPoK
MpUOOpPETATEIbHOM IaBHOCTH, CPOK UCKOBOU JTABHOCTH).

AOCOIIIOTHO OIpEJIeICHHbIE CPOKM YKa3bIBAlOT HA TOYHBIH MOMEHT WIIU
MEPUOJT BPEMEHH, C KOTOPBIMH CBSI3BIBAIOTCA HOpUINYECKHE TTOchencTBuA. K HUM
OTHOCSTCH, HAmpuMep, CpPOKHU, OO0O3HAUCHHBIC KaJCHAAPHON JaTOW WIH
KOHKPETHBIM ~ OTpPE3KOM BpeMeHH. (OTHOCUTENBHO OIpPEIEIECHHBIE CPOKH
XapaKTEepU3YIOTCS MEHBIIEH TOYHOCTBIO, OJJHAKO TAKXKE CBSI3aHBI C KaKuM JIMOO
KOHKPETHBIM TIEPUOJIOM WJIM MOMEHTOM BpeMEHHU. TakuMH CpoKaMu OyIyT,
HanpuMmep, MepHoJi MOCTABKU, OMPEACIICHHBIA B JOTOBOPE Kak BTOPOMl KBapTal,

CpPOK, O0O3HAYEHHBIM, YKa3aHWEM Ha COOBITHE, KOTOpOE HEW30EKHO HJOTKHO

14



HACTYNHUTh, a TaKXKe MPEAYCMOTPEHHBIE HEKOTOPHIMH HOpPMaMH 3aKOHa
«HOpMaJIbHO HeoOxoaumbie» (cT. 441 I'K), «pazymubie» (cT. 314 I'K) u T.1. cpokmu.
Heornpenenennubie CpokM MMEIOT MECTO TOT/Ia, KOrja 3aKOHOM WJIM JOTOBOPOM
BOOOIIlE HE yCTAaHOBJIEH Kakol JMOO BPEMEHHBIM  OPUEHTHUP, XOTS
MpEINoJiaraeTcsi, YTo COOTBETCTBYIOIIEE MPABOOTHOIICHHE HMEET BpPEMEHHBIE
rpaHuilbl. Tak, IMyIIECTBO MOXKET OBITh TIEPETaHO BO BPEMEHHOE OE3BO3ME3THOE
MOJIb30BAaHUE WJIM B apeHjay O0e3 yKa3aHus Ha KOHKPETHBIM CpPOK TaKoro
MOJIb30BaHUS.

Baxxnoe mpakThyeckoe 3HaYE€HHWE WMEET pa3rpaHHuCHHE CPOKOB MO HX
HA3HAYEHUIO HA CPOKHM OCYUIECTBJICHUS T'PaKJAHCKUX IpaB, CPOKU HCIOJIHEHHUS
00SI3aHHOCTEM W CPOKM 3alllUThl TPAKJAHCKUX MPaB — ATO CPOKU, B TEUCHHE
KOTOPBIX YIIPABOMOYEHHOE JIUIO BIPABO CaMO PEATM30BaTh MPUHAJJISKAIIIEE EMY
mpaBo, JUOO MOTpeOOBaTh OT OOSI3aHHOTO JIMIIA COBEPIICHUS OIPEACICHHOTO
JNEUCTBUA TIO €ro peanu3aruu. [IpuMepoM TakuX CpPOKOB SBISIOTCS CPOKH
OCYIIECTBJICHHUSI aBTOPCKOIO MpaBa — B TE€UEHHE BCEH XKuM3HM aBTOpa U S50 ser
MOCJIE€ €0 CMEPTH.

Cpoku wuCTHONMHEHUsS O0O0S3aHHOCTEH — 3TO CPOKH, B TEYCHHE KOTOPBIX
00s13aHHOE JIMIIO JOKHO COBEPUINTH JIEHCTBUE, COCTABIISAIONIEE COJIEPKAaHUE ITOU
o0s3aHHOCTH. CpOKHM HCHOJHEHUs OO0S3aHHOCTEH MOTYT OBITh MPEAYCMOTPEHBI
3aKOHOM JIM IOTOBOPOM. ['paskJaHCKOe 3aKOHOJIATEIhCTBO MPHUAAET 3TUM CPOKaM
BOXHOE 3HAUCHHE U 3a MX HApYIICHHE MPEeayCMaTPUBACT MEPhl UMYIIECTBEHHOMN
OTBETCTBEHHOCTH.

Cpoku 3aluThl TPaXIaHCKUX MPaB — 3TO CPOKH, B TEUEHHE KOTOPBIX
HapylIeHHOE WJIM OCHapuBaeMoe MpPaBO MOMJIEKHUT 3anure. BechbMa BaXKHBIM

CpCan HUX ABJIACTCA CPOK HCKOBOM JaBHOCTH.
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2.4.Cpoxu ocyuiecmeienus pa3xcoancKux npae u UCHOJIHeHUA

2PAHCOAHCKUX 00A3AHHOCMEI.

[Toxg cpokamMu OCYIIECTBJIEHUSI TPaXAAHCKUX IpaB MOHUMAIOTCS CPOKH, B
TEYEHUE KOTOphIX 00JsiajaTenb CyOBEKTHUBHOTO IMpaBa MOXKET peaiu30BaTh Te
BO3MOXHOCTH, KOTOpBIE 3aJI0)KEHbI B CYOBEKTMBHOM IpaBe. Yaimie Bcero oHM
YCTAaHABJIMBAIOTCS 3aKOHOM WJIA HMHBIMM HOPMAaTUBHBIMH aKTaMH, HO MOTYT
MPe1yCMaTpPUBATLCA U COTJIAIIEHUEM CTOPOH. Y Ka3aHHbIE CPOKH, B CBOIO OUEpE/b,
MOTYT OBITh MOJIpa3/IeJICHbl HAa CPOKHU: CYIIECTBOBAHUS TPaXJAaHCKUX TPaB,
npeceKaTeIbHble, MPETEH3UOHHBIE, TapaHTHIHbIE CPOKH, CPOKH TOJHOCTH,
CILyOBbl, peain3aliu, XpaHeHUs!, TPaHCIIOPTA0ETbHOCTH U HEKOTOPBIE IPYTHE.

CpokH CyIIECTBOBAaHUS TPAXJAHCKUX TMpaB — H3TO CPOKH JIEUCTBUA
CyOBEKTUBHBIX IpaB BO BpeMeHU. BbijeneHue ux B 0coOyr0 TpyMIy CBSI3aHO C
TE€M, YTO Hapsay ¢ OECCpOYHBIMHU IpaBaMHU, HAIPUMEP MPABOM COOCTBEHHOCTH,
IIPaBOM aBTOPCTBA, IPAaBOM HAHUMATEIIS KUJIOTO TOMEUIEHUS U T.1., U IPaBaMu C
HEONpEJECICHHbIM  CPOKOM  JE€HCTBUS, HANpUMEpP IMpPaBOM  IOJIb30BAHUS
MMYIIECTBOM IO JIOTOBOPY apeH]Ibl, 3aKJIIOYEHHOMY Ha HEOIPEAEIICHHBINH CpPOK,
CYILIECTBYIOT CYObEKTHUBHBIE MIpaBa, Mpeiesbl TeHCTBUSI KOTOPHIX OTPAHUYEHBI BO
BpeMeHU. Tak, JOBEpEeHHOCTh MOXKET ObITh BbIAaHAa Ha CPOK HE OoJiee Tpex JieT (CT.
186 T'K), cpox peiicTBus maTeHTa Ha u300peTeHWe orpanuydeH 20 romamw.
ABTOpCKOE TpaBo JCUCTBYET B TE€UEHHE BCeH *U3HMU aBTopa U 50 JieT mocie ero
cMEPTH (KpOME T€X aBTOPCKUX MPABOMOUYUN, KOTOPHIE OXPAHSIOTCS OECCPOUHO) U
T.0. IlpuunHBl BBENEHUA TAKUX BPEMEHHBIX OrPAaHUYCHUN  JCHUCTBUA
CyOBEKTUBHBIX TIpaB HOCST pa3JIMYHBI XapakTep, OJHAKO Yalle BCEro 3TO
00yCIIOBJIIEHO HEOOXOAMMOCTBHIO Pa3yMHOI'O COYETAaHUS HWHTEPECOB JHYHOCTHU C
MHTEpecamMu OOIIECTBA B IIEJIOM.

OT COKOB CyIIEeCTBOBaHHUS CYyOBEKTHBHBIX IMpaB CIEAYeT OTJIMYaTh TakK
Ha3bIBa€MblE€  MpeceKaTelabHble  (NMPEKIIO3UBHBIE)  Cpokd. OHM  Takxke
MPENIOCTABISAIOT YNPAaBOMOYEHHOMY JIMIy CTpPOTO OIPEACIICHHOE BpeMs IS
peanu3anuu cBoero npasa. OqHAKO €CIM CPOKHU CYIIECTBOBAHUS IIPAB ONMPEEISIOT

HOPMAJIBHYIO IMPOAOJIZKUTCIIbHOCTD 3TUX IIPpAaB, TO IIPCCCKATCIILHBIC CPOKKU MMCIOT
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CBOMM HAa3HAYECHHUEM JIOCPOUYHOE MPEKpallleHne CyOhEKTUBHBIX MPaB B Cllydae MX
HEOCYIIECTBIEHUS WU HEHAJEHKHOTO OCYIIECTBICHUS. TaK, OMHUM W3 OCHOBAHUI
MPEKpAIICHHs TOrOBOpa HaliMa >KHJIOr0 MOMEIIEHUSI MOXKET CIYKUTh JJIUTEIbHOE
OTCYTCTBUE HAHMMATENs, €ClId 3TO MPEeIyCMOTPEHO JOTOBOPOM  HalMa;
MOPYYHUTENIBCTBO MPEKPAIIAETCS, €CId KPEAUTOP B T€UEHUE OJAHOTO IrojJia CO JIHS
HACTYIUIEHUS CpoKa 00s3aTeNbCTBA HE MPEABSIBUT UCK K mopyuutento (ct. 367 I'K)
U 1p.

Cnegyer OTMETHTb, YTO MHOTHME aBTOPbl HE pPa3rPaHUUYMBAIOT CPOKHU
CYIIIECTBOBAaHUS CYOBEKTHBHBIX TMpaB U MpECEKaTeNbHbIE CPOKH, OTHOCA HX K
€AUHOMY BUY IPECEKATENIBbHBIX CPOKOB. C TAKUM MOJIXOJ0M TPYAHO COTIACUTHCS.
N6o Henb3ss WrHOPUPOBATH pa3IUyusl, CYLIECTBYIOIIME MEXAY O3TUMH
CPOKAMH.TIMYUE OT CPOKOB CYIIECTBOBAHUSI CYOBEKTUBHSX MPAB MPECEKATEIbHbIC
CPOKHM 3aTparvBarOT JIMIIb T€ CYOBEKTUBHBIE TMpaBa, KOTOpPbIE MOTJU OBl
CYLIECTBOBATh M JAJbLI€ MpPU YCIOBUM HX HAJUIEKAIIEIO OCYIIECTBICHUS
YIPAaBOMOYEHHBIX  CyOBeKTOM. Bompeku  pacnpocTpaHEeHHOMY — MHEHHIO
MPECeKaTEIbHBIX CPOKOB, K HUM MOKHO OTHECTH CpPOKM YyyeTa OecXO3siiHOro
umymiectBa (ct. 225 TI'K), xpanenuss Haxoaku (ct. 228 I'K), comepxkanus
0e3HaBopHBIX KUBOTHBIX (cT. 231 T'K), wu3Bemenwe mnopra 0 HaMEpPEHHUH
COOCTBEHHHKA TMOJHATH 3aToHyBIIee uMmyliectBo (ct. 108 KTM), narunerHuit
CPOK BO3MO>KHOT'O HEHCHOJIb30BAHUSI 3aPETUCTPUPOBAHHOIO TOBAPHOr'O 3HAKA ( CT.
22 3akoHa P® « O ToBapHBIX 3HaKax, 3HaKax OOCIY>KMBAHHS U HaUMEHOBAHMSIX
MECT MPOUCXOXKICHUS TOBAPOB» OT 23 ceHTsA0ps 1992 r.) u HEeKOTOphIE APYTHE.

[IpeTeH3nOHHBII CPOK — 3TO CPOK, B TEUEHHE KOTOPOrO, YIPABOMOYECHHBIM
cyOBeKkT BmOpaBe. A HHOrga M JODKEH OOpaTUThCS HEMOCPEICTBEHHO K
O0s3aHHOMY JIMIy B MENSAX YPETyJIHPOBAHUS BO3ZHUKIIETO MEXKIYy HUMU
pasHoriacus A0 oOpallleHuss B CyJl, apOUTpaKHbIM WM TpeTerckud cyn 3a
3aIMTON HapyUIEHHOrO MpaBa. YCTAHOBIEHUE JAHHOIO NpPaBWJIA MPOAMKTOBAHO
CTpEMJIEHHEM 3aKOHOJATENsI COKPATUTh KOJWYECTBO apOUTPaKHBIX U CyAEOHBIX
JIeJI, YMEHBUIUTh HEMPOU3BOJUTEIbHBIE MPOIECCYaTbHbIE PACXOJbI U YCKOPHUTH

BOCCTAHOBJICHUC HAPYIICHHBLIX TI'PAXIAHCKHX IIpaB B TCX ClIydasaX, Koria
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00CTOSITENHCTBA J€NIa JOCTATOYHO OYEBUIHBI, MEXKIY CTOPOHAMU MPAKTHUECKH
HET Ccrlopa M BONPOC O 3allUTe HAPYIIEHHOTO IpaBa MOXET ObITh pEIIEeH B
TOOpPOBONIBHOM TMOpsiiKe. B 3TUX [ensX 3akoH BO3JaraeT Ha HapyIIMTENs
IPaXIAHCKUX TPaB O00s3aHHOCTh B MHUCHbMEHHOW (pOopMe YBEIOMUTH 3asgBUTEINS O
pe3ynbTaTaXx pacCMOTPEHHS TpPETeH3WH. B HacTosiee BpeMs MpeabsBICHUE
OPETEH3UH  CIY>KUT  O00sA3aTeIbHOW  MPEANOCBUIKOM NIl TMOCIEAYIOUIETo
NPEeAbABICHUS] HCKAa B Cyld, apOUTpaKHBIM WM TPETEUCKUM CyJ JHIIb B
OTHOIIICHUSAX MEXKy OpTaHU3aIMsIMHU TPAHCIIOPTA U CBSI3U U UX KIMEHTypoil. Hck,
NPEIbSIBICHHBI C HapylIeHHMEM NPETEH3MOHHOIO IMOpsJIKa, BO3Bpamaercs Oe3
paccMoTpeHus. UYTo ke KacaeTcs WHBIX CIOpPOB, TO BOMNPOC, O 3asBJIICHUU WU
HEIMOCPEICTBEHHOM OOpAILlEHUH B CyJ C UCKOM, MO OOIIEMY MpPaBHILy, PEIIAECTCS
[0 YCMOTPEHHIO 3aUHTEPECOBAHHOIO JIMIIA.

B oTHomeHun npoaykuuu (ToBapoB, pabOT, YCIyT), MpeIHa3HAYEeHHON IS
JUINTEIBHOTO TOJb30BAaHUS WJIM XpaHEHUS, 3aKOHOM, a TakKKe CTaHJapTaMu,
TEXHUYECKUM YCIOBUSMHU WM JIOTOBOPOM MOTYT TNIpeIycMaTpUBaThCs Ooe
JUTUTEbHBIEC CPOKHU IS YCTAHOBIICHUS KPEIUTOPOM HEIOCTATKOB C MOCIEAYIOIUM
MPEABSABICHUEM  TOCTaBIMUKY  (TIPOAaBIly, TMOAPSAYMKY) TPETCH3UOHHBIX
TpebOBaHMI 00 YCTPaHEHUH PTHX HEJIOCTATKOB MJIM O 3aMeHEe MPOAYKIHUHU. MHbIMU
CIIOBaMH, B TEUEHHUE YKa3aHHBIX CPOKOB, KOTOpPHIE MMEHYIOTCA TapaHTHIHBIMH,
JOJDKHUK pydaeTcs 3a 0€30TKa3HyI0 CIIykO0y u3aenus u o0A3yeTcsl yCTPaHUTh 3a
CBOM CYET BCE BBIABICHHBIC HEJOCTATKU WM 3aMEHHUTHh m3aenue. [lo cmbicmy
3aKOHA TapaHTUWHBIE CPOKHU YCTAHABIMBAIOTCSA MJIA TOrO, 4TOOBI 00€30MacUTh
noKynaTess (3aKa3uumKa) OT CKPBITHIX HEIOCTAaTKOB U3JIETHSl, KOTOPhIE HE MOTYT
OBITH OOHAPYKEHBI ITPH OOBIYHOM MPHUEMKE, HO MOTYT BBISBIISATHCS B MPOIIECCE €TO
WCIIOJIb30BAHUS, XPaHEHHs, 00pabOTKH, dKCIUTyatanuu u T.m. MHOrnma rapantus
MPEIOCTABISAETCA HE HA KaJIEHJApHBIA CPOK, a MHBIMU CITIOCOOAaMHU, HalpuMep, Ha
KHJIOMETPaXK Ipolera JIErKOBOro aBTOMOOMJIS.

Hayano TeyeHus: rapaHTHITHOIO CpOKa B 3aBUCUMOCTH OT BHJA JOTOBOpa

WIK cnelu(puKkd ero o0beKTa NPUYPOUMBAETCS K MOMEHTY IMOJyYEHHUS TOBapa
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MOKymnaTesleM, JHIO BBOJA U3JIEIUS B OKCIUTyaTallMI0O M HEKOTOPHIM HHBIM
MOMEHTAaM.

['apaHTUIHBIN XapaKTep HOCAT M HEKOTOPBIE APYIHE MNPEITyCMOTPEHHBIE
3aKOHOM CpPOKH, HampuMep CpPOKH TOJHOCTH, XpaHEHHUs, pealu3allui,
TPaHCIIOPTAOCIBPHOCTH M Ap. B CBSI3W ¢ 3THM OHHM OOBIYHO HE BBIICISIOTCS B
OTNIETIbHBIE TPYIIBI W  pacCMaTPHUBAIOTCA B  JIUTEpaType B  KadecTBe
Pa3HOBUJIHOCTEH TapaHTUHUHBIX CPOKOB. MEXIy TeM, KaxJbld M3 HUX 00JajaceT
W3BECTHOM CHEeNU(PUKON W BIEYET OCOOBIC IPaBOBBIC TOCIEACTBUA. Tak, B
OTHOIIEHUU TMPOAYKTOB NHUTAHUS, MapPIOMEPHO — KOCMETHYECKHUX TOBAPOB,
NOTPEeOUTENBCKHE CBOMCTBA KOTOPBIX MOTYT YXYIIIAThCSl C TEUEHHEM BPEMEHH,
yCTaHABIMBAIOTCS CPOKH rogHocTh. [Ipomaka TOBapoB C MPOCPOUCHHBIM CPOKOM
rogHocTH 3amperniaercs (m. 2 cr. 18 3akoHa «O 3amure mpaB MOTPEOUTENEH»).
Cpok TOAHOCTH TOBapa MUCYHCISICTCS CO JIHS €r0 M3TOTOBJICHUS M ONpPEaeiseTCs
aub0 TEPHOJOM BpPEMEHH, B TEYCHHE KOTOPOTO TOBAp TMPUTOJAEH K
WCIIOJIb30BAHUIO, JIMOO JaTOM, JO HACTYIUIEHUS KOTOpPOMl TOBap MPUTOJEH K
MCTIOJIb30BaHHUIO.

Co CpOKOM TOJIHOCTH CXOX CpPOK CIyKObl TOBapa, B TEYEHHE KOTOPOTO
U3rOTOBUTEIb 00513aH 0OecrieunBaTh NOTPEOUTENIO BO3MOKHOCTD MCIIOIb30BAHUS
ToBapa (pabOThl) MO HA3HAYEHUIO M HECTH OTBETCTBEHHOCTH 3a CYIIIECTBEHHBIC
HEJIOCTaTKH, BO3HUKIIME TI0 ero BuHEe. OJHAKO €CIM CPOKU TOJHOCTH
OTIPECISIFOTCS OOBIYHO HOPMATHUBHO — TEXHUYECKOW JOKYMEHTAIlUeH, TO CPOKH
CIIyObl yCTaHABIMBAIOTCS CAMHUMHU HW3TOTOBUTEISIMH WA COTJIACYIOTCS UMH C
notpedutensiMu. Cpok cinykObl TOBapa HMCUMCISETCS CO JHS €ro MpOJaxH
NOTPEOUTENIO, a €CIM €r0 yCTAHOBUTh HEBO3MOXKHO — CO JIHSA W3TOTOBJIEHHS. B
HeasiX OOecredeHrnsi BO3MOXKHOCTH HCIIOJIB30BAHUS TOBapa IO HA3HAYCHUIO
U3rOTOBUTENIb O053aH OpPraHU30BaTh PEMOHT W TEXHUYECKOE OOCITYy>KHBaHHE
TOBapa, a TaKXe BBITYCK W TIOCTaBKy B TOPTOBBIE W PEMOHTHBIC OpraHU3AINH B
HEOOXOJMMBIX JJII PEMOHTA M TEXHUYECKOTO OOCTY>KHMBAaHHS OOBbEMax W
ACCOPTHMEHTE 3allacHbIX YacTel B TEUCHHE CPOKa MPOU3BOJICTBA TOBAapa M MOCHE

CHATHA €Iro C IIPOMU3BOJACTBA B TCYUCHHUC CPOKa CJ'Iy>K6BI TOBapa, a IIpru OTCYTCTBHUU
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Takoro — B TeueHue 10 neT co aHS mepegadu ToBapa norpedurento (cT. 6 3akoHa
«O 3amure npaB MoTpedUTEIEH» ).

[Tox cpokoM TpaHCTIOPTAOEIHLHOCTH MOHUMAETCS CPOK, B TEUEHHUE KOTOPOTO
npy  HaJJIeXKalieM COOMIOJICHUH TPaBUI OTTPY3KH OTIPABUTEIEM U TIPaBUII
MEPEBO3KM  TPAHCIIOPTHOM  OpraHW3alMed  TrapaHTUPYeTCs  KadeCTBEHHAs
coxpaHHOCTh  Tpy3a. OH  yCTaHaBIWMBAE€TCI  NPH  TPAHCIOPTHPOBKE
CKOPOIOPTSIIUXCSA TPY30B CaMHUM TPy300THpaBUTENIEM (B COOTBETCTBYIOIIUX
ClIydasX — OPraHOM KOHTPOJIA 3a KaueCTBOM) B 3aBUCHMOCTH OT KadeCTBEHHOTO
COCTOSIHUS ¥ WHJWBHUIYaJIbHBIX CBOWCTB JaHHOTO Tpy3a U  YCIOBHM
TpaHCHOPTUPOBKU. CPOK TPaHCHOPTAOEIBHOCTHU CIY>KUT KPUTEPUEM IIPU pELICHUU
BOIIPOCAa O BO3MOXKHOCTH IIpUEMa TIpy3a K TMEPEBO3KE C YYETOM CpOKa €ro
JIOCTaBKHU, a TaK)K€ OKa3bIBAET CYIIECTBEHHOE BIHMSHUE HA CyAbOY cOpa MO MOBOIY
MOPYHU Ipy3a B MPOIECCE ero TPAaHCTOPTUPOBKH.

Cnenuduueckoe 3HaYEHUE, HE COBMAJAIOIIECE CO 3HAYEHUEM TapaHTUHHBIX
CPOKOB, UMEIOT M HHbBIC W3BECTHBIC JEHCTBYIOIIEMY 3aKOHOIATEIIbCTBY CPOKH —
CPOKH XpaHEHUS, peau3alliy, UCIIBITaHUsI, OOKATKHU U JIp.

Cpoku wucnoanenua ooazannocmei. Co CpoOKaMU OCYIIECTBIICHUS
IPXIAHCKUX TMpaB TECHO CBS3aHbl CPOKM  HCIOJIHEHUS  TPakIaHCKUX
oOsi3anHOocTel. [lockonbKy mpaBy CyObeKkTa BCerja KOPpPECHOHAMPYET Ubsl — TO
KOHKpETHas OO0S3aHHOCTb, CPOK OCYIIECTBIICHUS TpaBa OJHUM JIUIIOM SIBJISICTCS
OJIHOBPEMEHHO CPOKOM UCIIOJTHEHUS O00S3aHHOCTH JApyruM JunoM. Cpok
WCIIOJIHEHHSI OOS3aHHOCTH, T.€. CPOK, B TEYCHHE KOTOPOTO JOJKHUK O0s3aH
COBEPIIUTh OIpPECIICHHbIE NEUCTBUS WM, HA00OOPOT, BO3JEPKATHCA OT UX
COBEPIIICHUS, MOXET OBITh MPETyCMOTPEH 3aKOHOM, aJIMHUHHCTPATHBHBIM aKTOM
WJIM JIOTOBOPOM.

[IpunsiTo pasznuyarb 0OmKME U YacTHble (IIPOMEXKYTOUHBIE) CPOKHU
UCIIONHEHUsT 00s3aHHOCTeN. OOmMii Cpok OXBaThIBaeT COOOW BeCh MEPHUOT
UCIIOJIHEHHUSI 00s13aHHOCTH. TakuMm OOIKMM CpOKOM OyJeT, B YacTHOCTH,
COTJIACOBAHHBIM CTOPOHAMHM CpPOK IOCTaBKM, Hampumep 1999 r. B mnpenenax

O6HICFO CpOKa YYaCTHUKHU I'PAXKIAHCKOI'O IIPABOOTHOIICHUS MOT'YT JOT'OBOPUTBHCA
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O YacTHBIX (IPOMEXYTOUHBIX CpPOKax) BBINOJHEHHUS oOs3aTenbcTBa. Tak, B
JIOTOBOPE TOCTAaBKM YacTO OTOBAapHUBAIOTCS CPOKU ITOCTABKU OTJIENbHBIX MMApPTHil
TOBapoOB (II€PUOBI TIOCTABKU), KOTOPbIE KOHKPETHU3UPYIOTCS B TpadUKe MOCTABKU
9ct. 508 T'K); B moroBope mojpsiia MOTYT OBITh MTPEAYCMOTPEHBI CPOKH
3aBeplIeHUs OTAeNbHbIX 3TanoB paborsl (ct. 708 TK) m 1.1 Ilpu stom
HaJUIe)KalUM  HUCIIOJIHEHHEM OO0S3aHHOCTH €O CTOpPOHBI JOJDKHUKA OyaeT
CUMUTAThCS HE TOJIbKO €€ MCIIOJIHEHHE K OOLIeMy CpOKYy, HO U COOJIOJCHUEM
YCTAaHOBJICHHBIX CTOPOHAMHM TMPOMEXYTOYHBIX CPOKOB. 3aKOH COAEPKUT
CHelUalbHbIe IPaBUJIa OTHOCUTEIBHO BO3MOYKHOCTH JOCPOYHOI'O HCIIOJIHEHHS

obsi3anHocTH (cT. 315 T'K), otBeTcTBeHHOCTH 32 TIpocpouky (cT. 405 — 406 T'K) u

T.HO.

3.Uckoeaa oaenocme. CpoKu uckoeoi 0aeHocmu.

[TockonbKy CTOpPOHBI B TpaXkJIaHCKOM TPABOOTHOIICHUH IOPUIUYECKU
paBHBI, HOPMAJIBHOE OCYIIECTBIICHHE TIPaB U 00S3aHHOCTEH BO3MOJKHO JIMIID IPU
B3aMMHOM J10OpOCOBECTHOCTH CTOPOH, YTO HE BCErJa UMeeT Mecto. B ciyuae
HETOOPOCOBECTHOCTH OJIHOM W3 CTOPOH BTOpas CTOPOHA HE pacroyaracT
BJIACTHBIMHM TIOJTHOMOYHSMH, YTOOBI CBOMMH CHJIAMHU TPHHYIUTH CTOPOHY
HAPYIIUTENS K JOJDKHOMY IOBENEHUI0. J[7s CTaOMIBHOCTH W CIPaBEIMBOCTH
OTHOIIICHUH, PETYIHPYEMBIX TPaXXTaHCKUM IPaBOM, TOCYJIapcTBO OepeT Ha cebs
00s13aHHOCTh CHJION CBOETO MPHHYKIACHUS 3allUINaTh HAPYIICHHBIC TPAKIAHCKHEC
npaBa. CTopoHa, 4be TMPaBO HAPYIIEHO, MOXET 00paTuThcia B cya (T.e. K
rOCyIapCTBY) C HCKOM O 3aIllMTe HAPYIIEHHOTO MpaBa.

OpHako WCTEUEHWE W3BECTHOTO TIPOMEXKYTKAa BPEMEHH BIHSET Ha
BO3MOXXKHOCTh 3alIUThl. YeM OONbIHMiA MPOMEKYTOK BPEMEHH MPOXOJIUT C
MOMEHTA HapyIICHHUS MpaBa, TeM TPYJIHEe JOKa3bIBaTh Kak caM ()aKT HapyIICHUS
mpaBa, TaK H OOCTOSTENBCTBA U TIOCIEICTBUSI HapyIIeHUs, HOO JIOISIM
CBOMCTBEHHO CO BpeMeHEeM 3a0bIBaTh JIETAIN MPOUCIIEIIETO; KPOME TOTO, MOTYT
yTpadeHbl JOKYMEHTHI, TpyIHEe HaWTh cBuaeTeneil. I[losTtomy HepearbHO

TpebOBaTh 3alIUTHl HAPYIICHHOTO IpaBa yepe3 00 MPOMEXYTOK BPEMEHH C
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MOMeHTa (haKTa HapyIICHHUsS. ITO HE TOJIBKO 3aTPYAHSIIO OBl TOKA3aTeIbCTBO, HO U
BJIEKJIO ObI 32 COO0OM HECTAOMIIBHOCTD IPAXKJAHCKUX ITPABOOTHOIICHHIA.

YroObsl u30ekaTh MOAOOHBIX TPYAHOCTEH M NOOYAWTH JHIO, IPABO
KOTOPOTO, HApYyIIEHO, HE OTKJIAJbIBaTh HAAOIT0 OOpalleHue 3a 3alluTOd, B
IPKIAHCKOM IIpaBe MCIOJIb3YETCsl KaTeropusi UCKOBOW JTaBHOCTH. I'ocyaapcTBO
MPEOCTABISIET CBOIO 3alIUTy HE OECKOHEYHO, a TOJBKO JI0 TeX IOp, MOKa HE
UCTEYET CPOK UCKOBOM JaBHOCTH.

[lon wuckoeoit oOasnocmvlo nonumaemcsa YCMAHOGIEHHBI 3AKOHOM
HPOMENCYMOK 6PEMEHU, 6 MEYECHUU KOMOPO20 B03MOMNCHA NPUHYOUmETbHASA
3auiuma  HApyWeHHO020 2PAXHCOAHCKO20 Rnpaea  CpeoCmeamu  UCKOB020
cyoonpou3eoocmea.

Cnenyer, ogHako, MOMHHUTb, YTO B cooTBeTcTBUU co cT.11 'K 3amura
TPOKJIAHCKUX TIpaB OCYIIECTBISAETCS HE TOJIBKO CYJOM, apOUTpakKHbIM U
TPETEUCKUM CYJIOM, HO B MPEAYCMOTPEHHBIX 3aKOHOM CJIydasX M HHBIMH, B
YaCTHOCTU AJMUHUCTPATUBHBIMH, OpPraHaMy, a TAaKXKe IyTeM MPUMEHEHUs Mep
camo3amuThl. KOHKpETHBIE CPOKM, B Tpejenax KOTOPhIX ATH OpraHbl WM CaM
YIPaBOMOYEHHBI MOTYT OCYILIECTBIISITh 3allIUTy HapyIICHHBIX MPaB, 3aKOHOM HE
onpenenenbl. [I[puMeHUTENbHO K OTACNIBHBIM MEpaM CaMO3alllUThl 3TOT BOIPOC,
KOHEYHO, U HE BO3HUKaeT. Tak, caMO COCTOSHHE HEOOXOIUMOU OOOpOHBI (CT.
1066 T'K) wnu kpaitHeit HeoOxomumoctu (ct. 1067 T'K) mpenmomaraer, 4to
COOTBETCTBYIOIIME 3aIMTHBIE JACHUCTBUS MOTYT OBITh MPEANPUHSITHI JIMIIb IS
OTPAKEHUSI HAIMYHOU OmacHOCTU. COOTBETCTBEHHO M CPOK HUX NPUMEHEHUS
OTpaHUYEeH BPEMEHEM HamnaJeHHs WIM MPUCYTCTBUS JIPYroll peasbHOM Yrpo3bl
MpaBaM U UHTEpecaM CyObeKTa. AHAJOTUYHO PENIAeTCs BOMPOC U OTHOCUTEIHHO
CPOKOB MPHUMEHEHHUSI KPEIUTOPOM HEKOTOPBIX ONEpaTUBHBIX caHKIui. Hanpumep,
OTKa3aTbCsl OT OIJIAThl MPOAYKIMH TMOKYIAaTEIb JOKEH Cpasy, KaK TOJIbKO eMy
CTaJl0 W3BECTHO O TOM, YTO MPOAYKIUS HE COOTBETCTBYET MO KauyeCTBY
CTaHJapTaM, TEXHUYECKUM YCIOBUSM WJIM 00pa3iam.

B oTnenbHBIX ciydasix CpOK 3allUThl TPaXKJaHCKUX MPaB, OCYIIECTBISIEMOM

BO BHGCYI[66HOM MMOpsAAKE, YCTAHABJIMBACTCSA HOPMATHBHBIMU AaKTaAMH. TaK,
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Hanpumep, [larenTHbIM 3akoHOM P® 1oapoOHO permaMeHTHPOBaHbI CPOKHU TI0IaYU
3asBUTEJIEM BO3pa)XCHUU B ANEIUIALMOHHYIO nanaTy IlaTeHTHOro BeaoMcTBa mpu
HECOTJIACHM 3asIBUTEJISI C PEIIEHUEM 3KCIEPTU3bI MO €ro 3asaBke. OJHAKO HEPEAKO
CPOKH MOJJOOHOM 3alIUThl HAPYIIIEHHOTO MpaBa 3aKOHOM HE KOHKPETU3UPOBaHbI. B
ATUX CIydasiX CJeAyeT PYKOBOJCTBOBATHCS OOIIMM CPOKOM HMCKOBOW JIaBHOCTH,
KOTOPBIN YCTAHOBJIEH MPUMEHHUTEIFHO K MCKOBOW (hOpME 3aIUTHI TPakIaHCKUX
pas.

Heo0xonuMocTh periaMeHTal CPOKOB, B TEUCHHE KOTOPBIX OOJIagaTeslb
HApYIIEHHOTO TMpaBa MOXXET JA0OMBATHCS MPUHYIUTEIHLHOTO OCYIIECTBICHUS W
3alllThl CBOETO IpaBa, OOBSCHSETCS pSAOM oOcTosTeNnbeTB. llpexae Bcero
MHCTUTYT HCKOBOM JABHOCTH OOJIEr4aeT YCTAHOBJICHUE CyAaMu OOBEKTHUBHOMN
MCTUHBI 110 JIETy U TEM CAMBIM COJECHCTBYET BHIHECEHUIO MPABUIIbHBIX PEIICHUM.
Ecau Obl BO3MOXHOCTh NPUHYAMTEIHHOM 3alllUThl HAPYIICHHOTO TMpaBa HE
OTPaHUYMBAIACH OIPEACICHHBIM CPOKOM, O3TO YPE3BBIYAWHO 3aTPYTHUIO OBl
paspenieHre TPakJAaHCKUX JIel B CBSI3U C OOJbIIe BEPOSITHOCTHIO YTPATHI
JIOKQ3aTeNbCTB,  BO3POCHIEM  BO3MOXXHOCTBIO  HEAJEKBATHOTO  OTPAKECHUSA
OOCTOSITENIBCTB Jie7la YYaCTBYIOIIMMH B HEM JIMIIAMH U T.I. UCKOBas J1aBHOCTH
COJICUCTBYET cTabUIM3aIiu IPaKIaHCKOTO o0oporTa, YCTPaHEHUIO
HEOMNpPEJCICHHOCTH B OTHONIEHUAX €ro YYaCTHHKOB, KOTOpas HEU30€KHO
BO3HMKJIA ObI M3 — 3a TOTO, YTO HAPYIIUTENS TPakJIaHCKOTO MpaBa O0ECKOHEYHO
JIOJITO  JiepkKanu Obl MOJ yIrpo30M TMPUMEHEHUsT MeEp TOCYJIapCTBEHHOTO
MPUHYXACHUSA. Y CTONYUBBIN FPaXXAAHCKUM 000pOT MPEANoIaraeT KOHKpETU3aIrIo
oO0beMa TpaB U OOS3aHHOCTEH yYaCTBYIOIIMX B HEM CYOBEKTOB, a 3HAUYMT,
CKOpEWIIEE pa3pelIeHuE BO3HUKAIOUIMX MEXKAY HHUMHU CIOpPOB II0 TOBOJY
rpaxaaHckux TpaB. Henp3s cOpackiBaTh CO CUETOB UM COOOpaKeHHUS
CIIPaBEIJINBOCTH. OtcyTcTBHE pa3yMHBIX BpPEMEHHBIX OIPAHUYECHUN JIS
NPUHYAUTEIBHON 3alIUThl TPAXIAHCKUX TMpaB yHIEMISIO OBl  OXpaHsieMble
3aKOHOM IpaBa U UHTEPECHI OTBETUUKOB U TPETHUX JUI, KOTOPbIE HE BCEr1a MOTYT
3apaHee y4ecTbh HEOOXOIUMOCTh COOMpaHMS M COXPAHEHHUS COOTBETCTBYIOUIUX

JOKa3aTCIbCTB. KpOMe TOTO, JJIUTCIIbHOC HCIIPCABABICHUC HMCKAa MCTIIOM OOBIYHO
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CBUJIETEIBCTBYET O TOM, YTO OH JINOO CIIMIIIKOM 3aWHTEPECOBAH B OCYIICCTBICHHUH
CBOETO TMpaBa, JIMOO HETBEPAO yBEpPeH B OOOCHOBAHHOCTH CBOMX TPEOOBAHMIA.
HakoHen, uckoBas MaBHOCTh CIYXXHUT YKPEIUJIEHUIO JOTOBOPHOM JAUCHUILIMHBI,
CTUMYJIUPYET aKTUBHOCTh YYACTHUKOB I'PAXKJAHCKOTO 000pOTa B OCYIIECTBICHUN
MpUHAJISKAIIMX UM MpaB U OOS3aHHOCTEH, a TakKe YCUJIMBAET B3aUMHBIN
KOHTPOJIb 32 UCTIOJTHEHUEM 00S3aTEIbCTB.

Ilpaso na uck 6 mpoueccyanbno u mMamepuanbHOM cmwvicaax. byayuu
CPOKOM  TPUHYAUTENBHON 3allUThl HAPYIIEHHOTO MpaBa, MCKOBas JaBHOCTH
TECHBIM 00pa30M CBsi3aHa C MPOIECCYATbHBIM MOHATHEM IpaBa Ha uck. [IpaBo Ha
UCK €eCTh oOOecrneueHHas 3aKOHOM BO3MOXXHOCTh 3aMHTEPECOBAHHOIO JIMIIA
00paTUThCs B CyJl C TPEOOBAHUEM O PACCMOTPEHUH U PA3PEIICHUN MAaTEPUATILHO —
MIPAaBOBOIO CHOpPAa C OTBETYMKOM B IENSAX 3allUThl HApPYUIEHHOTO WU
OCIIApMBAEMOr0 MpaBa WM OXPAHSIEMOro 3aKOHOM HHTepeca jauia. CoriacHo
OOIIETPUHATON TOYKE 3PEHHS, TIPABO HA HWCK COCTOUT W3 JIBYX MPAaBOMOYUNA —
mpaBa Ha TPEAbABICHHE WCKA W IpaBa Ha yJoBieTBopeHue ucka. [IpaBo Ha
MpEABSIBICHUE UCKA, KOTOPOE YaCTO UMEHYETCS ITPaBOM Ha MCK B MPOIECCYyaTbHOM
CMBICIIE, - OTO TIpaBO TpeOOBaTh OT CyJa pPACCMOTPEHUS € pPa3pEIICHUS
BO3ZHMKIIIETO CIIOpa B OINPEACICHHOM MPOIECCYyaIbHOM MOpSAKe. YCIOBUS H
NPEANOCHUIKM OCYIIECTBIEHUS JAaHHOTO IpaBa OINPEAENSIOTCS TPaXKIAHCKO —
MPOIIECCYyaIbHBIM 3aKOHOJATEIbCTBOM. B NTaHHOM ciydae BaKHO MOAYEPKHYTH,
YTO MPaBO Ha UCK B MPOIECCYAIbHOM CMBICIIE, [0 OOUIEMY MpPaBUIy, HE 3aBUCHUT
OT HCTEUCHUS KaKuX Obl TO HA OBUTO CPOKOB. OOPATUTHCS B CyJ C UCKOM MOYHO B
m000€ BpeMs HE3aBUCUMO OT MCTEUEHHUs CpoKa MCKoBOW gaBHOCTH (4.1 cT. 199
I'K).

[To — nHOMY OOCTOMT JI€JI0 C TIPaBOM Ha yJAOBIETBOPEHHUE MCKA WIIH, TOBOPS
JPYTUMHU CIIOBaMM, TPABOM Ha HMCK B MaTEpPHAIbHOM CMBICIE, MOJ KOTOPBIM
MMOHMMAETCSI BO3MOKHOCTh MPUHYAUTEIIBHOTO OCYILECTBICHUSI TPEOOBAHUS HCTIA
yepe3 cya. McredeHnne NCKOBOW JABHOCTH IMOTallaéT UMEHHO 3TY BO3MOXXHOCTh U

CIIY>KUT OCHOBAaHHMEM JIs OTKa3a B ucke (4.2 ct. 199T'K).
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Hmnepamuenocms npaseun 00 uckoeou oasenocmu. llpaBuna 3akoHa,
ONPENEISIIONINE COKM MCKOBOM aBHOCTH M NOPSAJOK UX HCUUCICHUS, HOCAT B
OCHOBHOM CBOEH YAaCTH MMIIEPATUBHBIM Xapakrep. Tak, CTOPOHBI HE MOTYT CBOUM
COIJIAIICHNEM HW3MEHHUTH MNPOAOKUTEIBHOCTh CPOKAa MCKOBOW JABHOCTH, IO —
MHOMY, Y€M B 3aKOHE, ONPENECIUTh HAYyallo €ro TEUeHHUs, OOCTOSTENIbCTBA,
IIPUOCTAHABIIMBAKOIINE NUCKOBYIO JaBHOCTh, U T.J. BMecTe ¢ TeM, 3aKOH COJEpKUT
Ype3BbIYAHO BAXKHOE IIPABUJIO O TOM, YTO HMCKOBas JaBHOCTb IPHUMEHSETCS
CyJIOM, apOUTPaKHBIM WUJIU TPETEUCKUM CYJ0M TOJIBKO MO 3asIBJIEHUIO B CTOPOHBI B
ciope (4.2 cr. 199I'K). DtO0 o03HavaeT, 4TO, €CIU OTBETUMK HE >KEJIaeT
BOCIIOJIb30BaThCsl (PAKTOM MCTEUEHUS JAABHOCTH, O YEM OH IPSIMO 3asBIIAET CyNy,
MOCJIEAHUN JOJKEH PAacCMOTPETh JEN0 MO CYIIECTBY M BBIHECTH PELIEHUE IO
MaTepUaAIIbHO — IIPABOBOMY CIIOPY MEKIY MCTLIOM M OTBETYMKOM HE3aBUCHUMO OT
UCTEYEeHUs] Kakoro — Jubo cpoka. IIpencraBnsgercs, 4To AaHHOE NPABWIO HE
JIOJDKHO TOJKOBAaTbCS PACUIMPHUTEIBHO B TOM CMBICIE, YTO CTOPOHBI B JIFOOOH
MOMEHT, HalpUMEp MpPH 3aKIOYEHUU CHEIKH, MOTYT JOIOBOPUTHCA O
HEMIPUMEHEHUN K UX BO3MOXHBIM CIOpaM CpOKa HMCKOBOW mgaBHOCTH. Takoe
coryameHne OyAeT CUUTaThCsl HeIEUCTBUTENBHBIM KaK MPOTHBOPEYAIEE 3aKOHY.
3asBUTh O HENPUMEHEHUM MCKOBOW JABHOCTU MOXKHO JIMIIb B OTHOLIECHUU YXKE
BO3HHKIIIETO CIIOpPa, KOTOPBIH MepejaH UCTLOM Ha pa3pelieHue Cy1e0HOro oprasa.

Tpebosanusn, na Komopbie uckoeéas 0asnocmsy He pacnpocmpansemcs. 11o
oOlieMy mOpaBUILy, MCKOBas JaBHOCTh PACHpPOCTPAHSETCS Ha BCE TpaxKIaHCKUe
IPaBOOTHOILIEHUS. B BHIe MCKITIOUEHUSI CPOK MCKOBOM JTABHOCTHU HE NMPUMEHSETCS
K psiay TpeOOBaHMM, KOTOpbIE NPSIMO yKa3aHbl B 3aKoHE. Tak, B COOTBETCTBUU CO
cT. 208 I'K nckoBast JaBHOCTh HE pacIpOCTPaHIETCs Ha TPeOOBaHUS, BEITEKAIOIINE
U3 HapyLIEHUs JIMYHBIX HEUMMYIIECTBEHHBIX MpPaB U JAPYTHX HEMaTEPHAIbHBIX
OJyar, KpoMe CilydaeB, IPEAYCMOTPEHHBIX 3aKOHOM; Ha TpeOOBaHMsI BKJIAJUUKOB K
0aHKy O BblJau€ BKJAJO0B; Ha TpeOOBaHUS O BO3MEIICHUM Bpeaa, NPUUYUHEHHOIO
KU3HU W 3JI0pOBbI0 TIpakJaHuMHa. B mocinegHem ciiydae TpeOoBaHus,
MPEeAbABICHHbBIE IO HCTEUEHUIO CPOKA TABHOCTH, YJIOBJIETBOPSIOTCS HE OoJiee yem,

3a TPpHU IroJa, INpCAMCCTBOBABIINC IIPCABABICHUIO HMCKA. Hckonas JaBHOCTb HC
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MPUMEHSIETCS TakkKe K TpeOOBaHWIO COOCTBEHHWKA WJIM WHOTO BIAJenblla 00
YCTPAaHEHUM BCSKMX HApYIIEHUW €ro mnpaBa, XOTs Obl 3TH HApYyIICHHsS HE ObUIH
COEJIMHEHBI C JIMIICHUEM BJIaJIeHUsl (HEraTOPHBIN MCK). YKa3aHHbIA MEepeYeHb He
ABJISIETCS MCYEPNBIBAIOIINM, TaK KaK 3aKOHOM MOTYT YCTAHABJIMBATHCS U WHBIE
CJIy4au HEMPUMEHEHUS HCKOBOW JTABHOCTH.

Omauuus cpoKkoe UCKOGOU OasHocmu om Opy2ux 6udoe cpokos. Cpok
MCKOBOM JaBHOCTHU CIEAYET OTJIMYATh OT JPYTUX BUAOB CPOKOB, U MPEKIE BCETO
CPOKOB CYIIIECTBOBAHMS IIPaB, IPECEKATENbHBIX U IMPETEH3MOHHBIX CpPOKOB. Co
CPOKaMH  CYIIIECTBOBAHUS TPAXKIAHCKUX IMpPaB M IPECEKATEIbHBIMU CPOKAMHU
HCKOBYIO JTABHOCTH COJIMJKAET TO OOCTOATENHCTBO, YTO BO BCEX TPEX CIyyasix C
HMCTEUYECHHEM CpPOKa 3aKOH CBS3BIBACT IOTAIIEHUE TEX BO3MOYKHOCTEH, KOTOPBIE
3aJI0’KEHBI B CyOBEKTUBHOM IpaBe. B 3TOM cMBbIcie CpOK MCKOBOW JJaBHOCTU TaKXkKe
MOXXET CUMTAThCSI CPOKOM CYILECTBOBAaHMS NpaBa (MMeEeTCs B BUJYy NpaBO Ha
3alUTy KaK CaMOCTOSTEIbHOE CYOBEKTMBHOE MpaBo). OIHAKO MEXKIYy STUMH
CPOKaMH MMEETCSI U CYILIECTBEHHOE Pa3JIMuM€, COCTOSIIEE B TOM, YTO €CIU CPOK
CyLIECTBOBAaHMS IIpaBa, PAaBHO KaK M IIPECEKATENbHBIM CpPOK, - O3TO CpPOKH
CYLIECTBOBAaHHUS CyOBEKTHBHOIO TIpaBa B HEHApYyLIEHHOM COCTOSIHHM, TO
JABHOCTHBIM CPOK — 3TO TMEpUOJ, B TEUEHHE KOTOPOro JIOMYCKAaEeTCs
MIPUHYAUTENBHOE OCYIIECTBIEHNE HApYILIEHHOro Ipasa. l[IpakTnueckoe 3HaueHUE
YETKOI0 PpasrpaHUYEHUsI JOTUX CPOKOB COCTOMT B TOM, 4YTO Ha CPOKHU
OCYILIECTBJICHUS TPAKIAHCKUX TIpaB HE PACHPOCTPAHSIOTCS MpaBuja o
MPUOCTAHOBJICHUH, MEPEPHIBE U BOCCTAHOBIECHHM MCKOBOWM maBHOCTH (cT. 202 —
203 I'K), 9TO OHH, B OTJIMYKE OT UCKOBOM JABHOCTH, B PSJIE CIy4aeB MOTYT OBITh
V3MEHEHBI COTJIAIIEHUEM CTOPOH U T.J.

Cpok MCKOBOW JaBHOCTU U MPETEH3MOHHBIM CPOK POIHHUT TO, UTO 00a OHU
CBSI3aHbl C HAPYLIEHHBIM CyOBEKTHUBHBIM MPaBOM, HAUMHAIOT T€Yb, KaK MPABUIIO,
OIHOBPEMEHHO M B3aUMHO IOTJIONIAIOT JIpyr apyra. Ho ecnm mpeTeH3MOHHBIN
CPOK YCTAaHABJIMBAETCS 3aKOHOM [UI YPEryJIMPOBAHUA CIIOPA HEIMOCPEICTBEHHO

caMMMH CTOpOHaMM, TO CPpOK HCKOBOU JAaBHOCTHU OIrpaHMYMUBACT BPEMCHHBLIC PaMKHU
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MPUHYIUTEILHOTO  OCYIIECTBICHHUS CyOBEKTMBHOTO TpaBa  4epe3  CYI,
apOUTpaXHBINA WM TPETEUCKUI CyJl, @ TaK)Ke MHbIE KOMIIETEHTHBIE OPTaHbl.

Buowt cpokoe uckoeoii oasnocmu.

Hcteuenne cpoka HMCKOBOW JABHOCTHM HE  MPEKpAIAeT  CcamMoro
CyOBEKTHBHOTO MpaBa, a JIUIb 00ECCUIUBAET €ro, T.C. JACJaeT HEBO3MOXKHBIM €ro
NPUHYAUTENBHOE oOcyllecTBieHue. J[0OpOBOJIbHOE K€ MCIOJHEHUE OCTaeTCs
JEUCTBUTEIBHBIM. TaK, €ClIu JOJDKHUK BO3BPATHI 3aHATYIO CyMMY JEHET IOCIe
MCTEUEHUS CpOKAa UCKOBOM JaBHOCTU, OH HE BIIpaBe MOTPEOOBATh €€ 0OpaTHO Kak
OIMOOYHO 3aIJIAYeHHYI0, CChUTAsICh HAa MPOMYIIEHHBIN CPOK TABHOCTH.

Hcreyenne cpoka UCKOBOW JABHOCTH HE MOTallaeT W MpaBa Ha oOpalieHue
C MCKOM B CyJ, T.e. IpaBa Ha UCK B MPOIECCyaJIbHOM CMBbICIIE. DTUM MPaBOM
3aMHTEPECOBAHHOE JIUIIO MOET BOCIOJIb30BaThCA HE3aBUCHUMO OT TOrO, CKOJIBKO
BPEMEHM MPOIILJIO0 ¢ MOMEHTAa HapylleHUs] CyOhEKTUBHOIO I'pakJIaHCKOrO IpaBa.
Cyn 00s13aH NpUHATH UCKOBOE 3asiBjieHUE. TakuM 00pa3om, MOraileHue mpaBa Ha
YAOBIETBOPEHUE HCKa (HAa HMCK B MaTEpPUAIbHOM CMBICIE) HE O3HA4YaeT
MpEeKpallleHus] MpaBa Ha UCK B MPOIECCyalbHOM CMbIcie. bosiee Toro, oTkas B
YAOBIETBOPEHUH MCKA TOCIEAYET HE TI0 caMOMy (DakTy MpoOImycKa CpoKa HCKOBOM
JABHOCTH, a TOJIbKO B cily4ae, €ciu 00 3TOM CJieJaeT 3asBICHHE CTOpOHA —
OTBETYHK.

Cpoku MCKOBOW JaBHOCTH SIBJISIOTCS MUMIIEPATUBHBIMU, T.€. HE MOTYT OBIThH
W3MEHEHBbl CcorIameHueM CcTopoH. OHU JenaTcsl Ha [JBa BUJA: 00wguil W
cneyuanvuwblii cpoku (cT. 196, 197 'K P®D). O06muit cpok npo10IKUTEIHBHOCTHIO B
TPU ToJila TMPUMEHSIETCS KO BCEM MPAaBOOTHOIICHUSM, KPOME Te€X, ISl KOTOPBIX
YCTaHOBJICHBI CHEIUAIbHbIE CPOKH, U T€X, K KOTOPHIM CPOKH MCKOBOW JaBHOCTHU
HE TIPUMEHSIOTCS BOOOIIIE.

CreuuanbHble CPOKM MNPUMEHSIIOTCS K KOHKPETHO YKa3aHHBIM B 3aKOHE
oTHolIeHUsM. [0 MPOAOIKUTENHHOCTUA 3TH CPOKU OBIBAIOT KOPOUE WU JIJIMHHEE
oOIIero cpoka — B 3aBUCHUMOCTH OT XapakTepa MpaBOOTHOIIeHUsA. Tak, s
YIOBJIETBOPEHUSI KMCKOB O TMPUMEHEHUU TOCIEICTBUN HEIEeUCTBUTEILHOCTU

HUYTOXXHBIX CHEJIOK YCTaHOBJIEH cpok B aecsaTh JietT (m.1 ct. 181 'K P®), no
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MCKaM, BBITEKAIOIUM, U3 JOTOBOpa UMYIIECTBEHHOTO CTpaxOBaHUs — JABa roja (CT.
966 I'K P®), no uckam, BBITEKAIOIIUM U3 TIEPEBO3KU T'PY30B — OAMH Toj (cT. 797
KT P®).

B Bune uckirodeHHss K HEKOTOPHIM TpeOOBaHUSM, MPSMO YKa3aHHBIM B
3aKOHE, CPOKH MCKOBOM  JTABHOCTH HE MNPUMEHSIOTCA BooOmie. Tak, uckoBas
JABHOCTh HE  paclpocTpaHseTcs Ha TpeboBaHME O 3alUTe JUYHBIX
HEMMYIIECTBEHHBIX TMpPaB M JAPYruX HEMaTepHalbHBIX OJar, KpoMme CIydaes,
MPEAYCMOTPEHHBIX 3aKOHOM; Ha TpeOOBaHUS BKJIQJAUYUKOB K OaHKy O BbIjaue
BKJIAJIOB; Ha TpeOOBaHHUS O BO3MEIIECHWU BpENa, MPUIYNHEHHOTO KU3HH WIH
3I0pPOBbIO IPaKJIaHWHA; Ha TpeOOBaHUS COOCTBEHHMKA WJIM MHOTO BIiaJieiblia 00
YCTpaHEHUM BCSAKUX HAPYIICHHI €ro mnpama, XOTA Obl ATHU HapylIeHUs HE ObUIU
coenuHenbl ¢ numieHueMm Biaaenus (ct. 208 'K P®). Jlannblii mepedeHbp He
SIBJISIETCS. MCUEPIIBIBAIOIINM, MOCKOJIBKY 3aKOHOM MOTYT OBITh YCTAHOBJIEHBI U

HHBIC CJIy4al HCIIPUMCHCHUA HCKOBOM JaBHOCTH.

3.1. Teuenue cpokoe uckoeoit oagnocmu.

s Toro, 4toObl M30€XaTh OMMOOK TPH HMCUYHCICHUU CPOKa HCKOBOM
JTABHOCTH, €ro (hakKTUYECKOr0 YIJIWHEHUS WA YKOPOYEHHUS, OYEHb BaXKHO
YCTaHOBUTh HadaIbHbIH MOMEHT ero TedeHus. M3 ct. 200 'K P® cnenyer, uTo,
KaK MPaBUJIO, TEUCHUE CPOKa MCKOBOW JABHOCTH HAUYMHAETCS CO JIHSI, KOTJIa JIUIIO
Y3HQJIO WM JOJKHO OBbLIO Y3HaTh O HapyIIEHHWH CBOEro IpaBa, a IIo
00s13aTeNIbCTBAM C OMNpPEJEICHHBIM CPOKOM HMCIIOJHEHHUS — IO OKOHYAHWU CpPOKa
ucnoiaHeHus. C 3TOro MOMEHTa BO3HUKAaeT MMpaBo HU HCK. WckmtoueHus u3
JJAHHOTO TIpaBWJIa YCTAHABIMBAIOTCS TOJILKO ['pa’kAaHCKUM KOJEKCOM M HHBIMHU
3aKOHAMH.

Kak mnpaBuio, Cpok HCKOBOW JIaBHOCTH TEYET HenpephiBHO. OaHAKO B
pealbHOM >KM3HM B IIEPUOJI €ro TEUEeHHS MOTYT BO3HUKATh OOCTOSTENIHCTBA,
MPENATCTBYIONIME JU 3aTPYAHSIONIME T0J1adyy YMPaBOMOUYCHHBIM JIUIIOM HCKa.

3aKkoH YYUTBIBACT 3TO U B 3aBUCUMOCTHU OT BHAA 00CTOSITEILCTB npeayCcmMarpmuBacT
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BO3MOYKHOCTb M3MEHEHMS XOJla TE€YEHUS CpPOKa HMCKOBOW JABHOCTH B CTOPOHY
MIPOJJICHUSI B BUJIE IPUOCTAHOBIICHHUS, IEPEPHIBA WJIK BOCCTAHOBJIEHUS CPOKA.

CyTb npuocmanoeénenus meueHus cpoka UCKOGOU OA6HOCHMU COCTOUT B
TOM, 4TO OTPE30K BPEMEHM, B TEYEHUE KOTOPOIO JIEWCTBOBAIO MPEMSATCTBYIOLIEE
00CTOSITENILCTBO, HCKIIOYAETCS MpPU HMCUUCIEHUM Cpoka naaBHocTU. K umcmy
OOCTOSATEBCTB, SIBISIOMIUXCS OCHOBAHUSIMU JJIsl TPUOCTAHOBJICHUS TEUEHUS CPOKA
MCKOBOM JTABHOCTH, OTHOCSITCS CJIEAYIOIIME MPSMO yKa3aHHbIE B 3aKoHe (cT. 202
'K P®) o6cTosiTenbcTBa OOBEKTUBHOTO XapaKTepa, IeUCTBUE KOTOPHIX HE 3aBUCUT
OT BOJIM CTOPOH:

1. Hempeogonumas cwia, T.6. Ype3BblYalHOE U  OOBEKTUBHO

HENPEeJI0TBPaTUMOE MPU JAHHBIX YCIOBHUAX OOCTOSATENBCTBO (3TO
MOTYyT OBITh KakK CTUXMHHbIE O€ACTBHUS THIIA 3EMIIETPSCEHU,
HABOJHEHUH, TaK U OOIIECTBEHHBIC SBJICHUS — TaKUe Kak 3a0acTOBKH,
Ipa)KJaHCKHUE BOWHBI U T.I1.);

2. HaxOXJEHUE WCTIA WIM OTBETYMKAa B cocTaBe BoopyxkeHHbix Cui,
NEepPEeBECHHBIX HAa BOEHHOE TmosioxkeHue. [Ipu3blB TpakgaHMHA B
MHUpPHOE BpeMsi Ha JCHCTBUTEIBHYIO CIykOy B apMHIO HE SIBJISETCA
OCHOBAaHHWEM [IJi1 MPUOCTAHOBICHHUS TEUYEHUS CpPOKAa HCKOBOM
JTABHOCTH;

3. Mopatopuii, T.€.  YCTAHOBJIEHHME Ha  OCHOBAaHMM  3aKOHa
[IpaBuTenbcTBOM P@® OTCPOUKM HCHOJHEHUS OO0S3aTENbCTB MPU
Ype3BbIYAHBIX OOCTOSTENbCTBAX;

4. NOpPUOCTAHOBIIEHHWE JCHCTBUS 3aKOHA WJIM HHOrO NPaBOBOIO akKTa,
PETYJINPYIOLIETO COOTBETCTBYIOIIEE OTHOLIEHNE.

Bwmecre ¢ TeM, 3aKOHOJATENb MPEAIIOJIAraeT, YTO €CIIU BhIIIENIEPEYNCICHHBIE
00CTOSITENCTBA BO3HUKIA M TPEKPATHIIUCh paHEee, YeM 3a IIECTh MECSIEB 0
OKOHYaHHUS CPOKA MCKOBOM JABHOCTH, TO y KPEAUTOpPA JOCTATOYHO BPEMEHM IS
peabsaBiIeHNs ncKa. [103TOMy MpHOCTAaHOBJIEHUE MPOUCXOAUT TOJIBKO B CIydYae,
€CJIM  BBIIIE YHOOMSHYTbIE OOCTOSITENIbCTBA BO3HUKIM WA  IPOJOJIKAIH

CymeCTBOBATH B IMMOCJICAHUC MICCTh MCCALICB CPOKa TaBHOCTH.
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Co ngHs mpekpamieHuss O0OCTOSTEIbCTBA, CTABIIErO0 OCHOBAaHWUEM IS
MIPUOCTAHOBJICHUS, TEYEHHE CPOKa KCKOBOW JABHOCTHM MPOJOJIKAETCS.
OcraBiasicsi 4acTh CpOKa YJJIMHSAETCS 10 IECTU MECAIIEB, a €CJIU CPOK JABHOCTH
PaBEH IIECTH MECALIEB, 4 €CJIM CPOK JABHOCTHU PAaBEH IIECTH MecCSIaM WM MEHEe
IECTH MECSIIEB — JI0 CPOKA TABHOCTH.

CylUIHOCTb nepepuviea meueHus cpoka UCKO8OI 0A8HOCHU COCTOUT B TOM,
YTO MPU COEAVMHEHWH HCTIOM WM OTBETYUKOM IMPAMO MPETyCMOTPEHHBIM
3aKOHOM BOJIEBBIX JECWCTBUM BpPEMsI, UCTEKIIEE IO COBEPILIECHUS dTUX JICUCTBUM, B
CPOK HCKOBOW JaBHOCTHM HE 3aCUUTHIBAECTCS, U OH HAYMHAET T€4Yb 3aHOBO. B
Ka4yeCTBE OCHOBAHMS JJIsI MepephiBa cpoka UcKoBou naBHoctu cr. 203 'K PO
yKa3bIBaeT JBa BUJIa OOCTOSATENBCTB: l. MpEeabsBICHHE HUCKAa B YCTAHOBJICHHOM
3aKOHOM  TOpsiiKe; 2.  COBEpIICHHE  OOS3aHHBIX  JIMIIOM  JICUCTBHIA,
CBUJICTEJICTBYIOIIMX O MPU3HAHUM JI0JIra. YKa3aHHbIE OOCTOSITEIHLCTBA HOCST
MCUYEPNIBIBAIOIINI  XapakKTep M HHUKAKUMU JPYTMMH HOPMaMH 3aKOHa HE
JIOTIOJTHSIFOTCS.

CrnenyeT y4uThIBaTh, YTO MEPBOE U3 YMOMSHYTBIX OOCTOSATEIBCTB MOMKET
CTaTh OCHOBAaHHUEM IEpPEpPhIBA TEUEHHUSI CPOKA TOJIBKO B TOM Cily4yae, €CIU HCK
MPEABSABICH C COOJIOJIEHNE BCEX YCTAHOBJICHHBIX 3aKOHOM TpeOoBaHUM (ITpaBUI O
MOABEIOMTCBEHHOCTH CIOpa, TMPUHITUU HEOOXOAUMBIX MEp JI0CYyAEOHOro
yperyiupoBanus v T.1.). [Ipu npeabsBaeHun ucka ¢ HapyIueHueM XoTsi Obl OJTHOTO
M3 YCTAHOBJICHHBIX 3aKOHOM TpeOOBaHMM, OH HE MNPUHUMACTCS CYIOM K
MIPOU3BOJCTBY WJIM OCTaBIISICTCA CYJIOM 0€3 pacCMOTPEHHUS M, CJIEIOBATEIHHO, HE
MIPEPHIBAET TEUEHUSI CPOKA UCKOBOM JAaBHOCTH.

[Ipu3Hanue jgoyira Kak OCHOBAaHHME TIEpepbiBa TEUYCHHUS CpPOKAa HCKOBOU
JTABHOCTU MOJKET BBIPAXKAThCSA, HAIPUMEP, B YACTUYHOM yIIIaTe JI0Jra, B MPOChOe
00 orcpouke ruiatexxa u T.n. He TpeOyercs, 4ToObl B MPU3HAHUM OBLIO yKa3aHO
OCHOBAHHE M pa3Mep J0Jra, JOCTaTOYHO, YTOObI SICHO ObUT 0003HAUEH caM (akT
noinra. Bo Bcex Takux ciydasx Te€4eHHE CPOKa UCKOBOM TABHOCTU BO3OOHOBIISIETCS
KQXJbId pPa3 HAa HOBBIM MOJHBIA CPOK C MOMEHTA COBEPIIEHUS HOJLKHUKOM

YKa3aHHBIX JICMCTBUMU.
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Boccmanoenenue cpoka ucko6oii 0agHocmu MOXET ObITh OCYIIECTBICHO B
TE€X MCKIIOYUTENbHBIX CIIy4asX, KOrJla OH NPHU3HAET YBAXKUTEIbHOW NPUYUHY
MPOMYyCKa 3TOr0 CpOKa MO OOCTOSITENBCTBAM, CBS3aHHBIM C JIMYHOCTHIO HCTIIA
(Tspkenast 60J7€3Hb, OECTIOMOIITHOE COCTOSIHUE, HETPAMOTHOCTh U T.IL.). IIpuyuHb
MPOITYCKa CPOKA UCKOBOKM JABHOCTH MOTYT OBITh MPU3HAHBI YBAXKUTCIBHBIMHU, €CITH
OHHM UMEJIM MECTO B MOCJICIHHUE IIECTh MECSIIEB CPOKA IABHOCTH, B €CIIA 3TOT CPOK
paBeH IIECTH MecsIaM WM MEHEE IIECTH MecsllaM - B TEUEHHE CPOKa JaBHOCTH
(ct. 205 TK P®). BoccranoBieHue cpoka BO3MOKHO TOJIBKO JIJIsi 3alUTHI MpaB
rpaxjaaH, HO HE IOPUIMYECKUX JIHMI. 3aKOH HE COJIEPKUT HCUEPIIBIBAOIIETO
nepedHsi OOCTOSITENBbCTB, KOTOpPbIE MOTYT OBITh NpPHU3HAHBI YBAKUTEIbHBIMHU,
OCTaBJIsii OIEHKY OOCTOSITENhCTB Ha YycMmoTpeHue cyna. I[lostomy mnpu
BOCCTAaHOBJICHHH CpPOKa JJABHOCTHU B PEIICHUH CyJa YKa3bIBAIOTCS MOTHUBBI, B CHITY
KOTOPBIX MPUYMHA TPOITyCKa CPOKa MpU3HAHA CY/IOM YBOKHUTEIHLHOM.

BoccranoBieHrne UCKOBOM JaBHOCTH pacCMaTPUBAETCS 3aKOHOM  Kak
UCKITIOUUTEIbHAS Mepa, KOTOpasi MOXET MPUMEHSTHCS JIMIIb MPU HAJTUYUM Psia
o0cTosTeNbCTB. BO — MepBbhIX, MpUYKHA MTPOITYCKa HCKOBOM TaBHOCTH MOYKET OBITH
MpU3HAHA CYJOM YBOKHUTEIHHON TOJBKO TOT/A, KOTJa OHA CBS3aHA C JIMYHOCTHIO
UCTIA, B YAaCTHOCTH €ro TsDKeNoll O0JIe3HbI0, OECHOMOIIHBIM COCTOSTHUEM,
HErpaMOTHOCTBIO U T.NM. OOCTOSATENHCTBA, CBSI3aAHHBIE C JINYHOCTHIO OTBETUMKA, BO
BHUMAaHHE HE PUHUMAIOTCSI.

Bo — BTOpBIX, BOIPOC O BOCCTAHOBJIEHWHW HCKOBOW JaBHOCTH MOJKET
CTaBUTHCS JIMIID MOTEPIIEBIIAM — TpakIaHUHOM. [Ipockba ropuandecKux JuI U
rpaxiaaH — MpeANpUHUMATeNIed O BOCCTAHOBJICHMHM JIABHOCTHOTO CpOKa
YAOBIETBOPATLCA HE MOTYT. B — TpeThuX, MPUYMHBI NPOITyCKa CPOKAa MCKOBOM
JTABHOCTH MOTYT TPU3HABATHCA YBAKHUTEIBbHBIMHU, €CIM OHU HMEIHU MECTO B
MOCJIETHUE IIECTh MECALEB CPOKa JIAaBHOCTH, a €CJIM 3TOT CPOK PABEH IIECTH
MecsiI[aM UM MEHEE IIECTH MECSIIEB — B TEUEHHUE CPOKa JaBHOCTH.

B cootBercTBHM € nipsiMbIM yka3aHueM 3akoHa (cT. 201 I'K) nepemena nun B
00s13aTeNbCTBE HE BJICUET 3a COOOM M3MEHEHHE CpPOKa MCKOBOM JaBHOCTHU, T.€. HE

MpEPHIBAET €€ W HE MPUOCTAHABIMBAECT M, MO OOIIEeMy MNpaBUIYy, HE MOXKET
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CIIy’)KUTh OCHOBAaHUEM JIJI €€ BOCCTAHOBJIEHUs. Takasi mepeMeHa JIMIl TPOUCXOUT
npu yctynke npaba TpedoBanus (ct. 382 I'K) unm nepeBoae ponara (ct. 391 I'K),
MIpY HACTEAOBAHUM, PEOPraHU3ANUNA IOPUAUIECKOTO JIUIA M B JAPYTHX CIydasx
npaBonpeeMcTBa. [IpaBonpeeMHNK, 3aMHTEPECOBAHHBIN B 3aIIUTE TEPEIIEIIETO K
HEMY TpaBa, JODKCH YJIOKHUTHCS B OCTATOK CPOKAa MCKOBOW JaBHOCTH, KOTOPBIH
MMEETCsI Ha MOMEHT TIepexo/ia K HEMY HapyIIEHHOTO IpaBa.

Ilocneocmeus ucmeyenusn cpoxa uckoeou oasnocmu. VicreueHue cpoka
HMCKOBOW JAaBHOCTH, O NMPUMEHEHHH KOTOpPOW 3asBJICHO CTOPOHOW B CHOpE, N0
MpEAbSBICHUS UCKA SIBIISIETCS OCHOBAHHEM K O0TKa3y B ucke (4. 2 ct. 199 I'K), T.e.
MoraiaeT MpaBo HA UCK B MaTepUalbHOM cMbicie. HBIMU CIOBaMH, €CIU Mpu
PacCMOTPEHUH Jieya BRISICHAETCS, 9YTO UCTIIOM IPOITYIIEH CPOK UCKOBOM JTABHOCTH,
CyIl TOJDKEH OTKa3aTh B HCKE, XOTS Obl M3 OOCTOSATEIBCTB Jieia BBITEKANIO, YTO
ucTer] 0071a1aeT COOTBETCTBYIOIIUM MPABOM U 3TO MPABO HAPYIIEHO OTBETYUKOM.
JlaHHBII BONPOC OJJHO3HAYHO PEIIEH 3aKOHOM M JUCKYCCHl HE BhI3bIBaeT. O1HAKO
JIOJITUE TOJIbI BEJETCSl CIIOP BOKPYT BOMpOCAa O TOM, MOTaIlaeTcs U UCTCUCHHEM
MCKOBOM JaBHOCTHM CaMO TMPUHAJIeKAIEE HCTIY CYObEKTHBHOE TPakIaHCKOE
npaBo uiu HeT. [1o MHEHUIO OJTHOM TPYMIBl YUEHBIX, C UICTEUCHUEM JaBHOCTHOTO
CpOKa TMpeKpalaeTcss caMo CyOBEKTHBHOE IPaBO, HEPA3PHIBHO CBS3aHHOE C
BO3MOYKHOCTBIO €r0 MPUHYAUTEIHLHOTO OCYIIECTBICHUS, KOTOpas yTPadynBaeTCs
nanHom ciydae. C Toukm 3penuss B.II. I'pubanoBa um C.M. Kopneesa,
CyOBEKTHBHOE TIPABO YTPAYMBAETCS JIUIIHL C MOMEHTA BEIHECEHUS CYJIOM PEIICHHUS
00 OTKa3e B MCKE Ha OCHOBAaHWH MPOITyCKa MCTIIOM MCKOBOW JaBHOCTH. Hakowner,
10 MHEHUI0O MHOTHX aBTOPOB, C MCTEYCHHEM HMCKOBON JTaBHOCTH CyOBEKTHBHOE
MpaBO HE TOTAIIAETCs, a MPOJIOJDKACT CYIIECTBOBATh, XOTSA HH HE MOXET OBIThH
pEATM30BaHO B MPUHYIUTEIHHOM MOPSIIKE.

HaubGonee yOeauTenbHONW NpeCTaBIAETCS MOCIEIHSS TOYKAa 3pEHHs] KakK B
HAauOOJBIIIEH CTENEHW COTrJacyroIlascs C TpaBWIAMH, YCTaHOBJICHHBIMH
JEUCTBYIOIIMM 3aKOHOJATENIbCTBOM. Tak, B Cilydae HCIOJHEHUS OOsI3aHHOCTH
JOJDKHUKOM TI0 MCTCUYCHHHM CPOKAa MCKOBOW JaBHOCTH OH HE BIIpaBe TPeOOBATH

HCTIOJIHEHUS 00OpaTHO, XOTS Obl B MOMEHT MCIIOJIHEHUS OH M HE 3HAJl 00 MCTCUCHUH
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naBHocTH (cT. 206 I'K). 3akperuisis mogo0HOE TIPABUIIO, 3aKOH MCXOJUT U3 TOTO,
YTO JOJDKHUK MCIIONHSET JIEKAIYI0 Ha HEM MPABOBYIO, & HE TOJIBKO MOPAJIbHYIO
00s13aHHOCTh. [loATBEp)KIIEHHEM COXpaHEHHUS y HCTLA CYOBEKTHBHOTO IIpaBa
CIIy’)KUT TakKK€ IPEIOCTaBIIEHHAss Cy1y BO3MOXKHOCTb IPU3HATH IPUYUHBI
NpOMycKa JaBHOCTH YBaXHUTEIbHBIMH. ECIM CXOOUTh M3 TOTO, YTO HCTEUCHHE
JTABHOCTHOTO CPOKa aBTOMATMYECKU MOTramiaeT CyObeKTHBHOE MPaBO, MPHUIILIOCH
Obl KOHCTaTHpPOBaTh, YTO B 3TOM Ciy4a€ CyJ HaJeNseT JUIO CYyObEeKTUBHBIM
IpaBOM, YTO HE BXOAWT B €ro IMOJHOMOYUS W MPOTUBOPEYUT OCHOBHBIM
OPUHLIMIIAM TPaXJIAHCKOTO CyAompou3BojcTBa. Kpome Toro, HeoOXxoammo
YUUTBIBaTh, YTO HCKOBas JaBHOCTb IPUMEHSETCS CYyAOM, apOUTPa)KHbIM WU
TPETEUCKUM CYZOM TOJIBKO IO 3asBICHHIO CTOpOH B crope. Ecnu cBs3biBaTh C
UCTEUEHUEM JABHOCTU CaMO CYyILIECTBOBAHUE CYOBEKTHUBHOTO IMpaBa, a HE TOJBKO
BO3MOXHOCTb €r0 MPUHYAUTEIBHOTO OCYIIECTBIEHHUS, HEOOXOAUMO ObUIO OBl
3aKJIIOYUTh, YTO BOIPOC O MPaBE HCTIA 3aBUCUT OT YCMOTPEHHUS OTBETUMKA, UTO
TaK)Ke He COIlacyeTcs ¢ MPUHLMIIAMU I'pa)aaHcKoro npasa. Hakonen, BBeJieHNE B
3aKOH MpPUOOpETaTeabHON JaBHOCTHU, T.€. YCTAHOBJEHUE OCOOBIX MpaBUI
npuoOpeTeHusl mpaBa COOCTBEHHHMKA IO JaBHOCTU BJAJCHHUSA, TaKXKe, XOTS H
KOCBEHHO, IOATBEPXKIAET, YTO MCTEUEHUE MCKOBOW JTABHOCTH caMO IO cebe He
IpeKpamaer cyObeKTUBHOTO IpaBa, HO €ro 00JanaTeab JUIIAETCS BOZMOXHOCTH

OCYILIECTBUTH 3TO IIPABO B IIPUHYIUTEIILHOM MOPSIJIKE.
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3aknrouenue.

B xome paGoThl MBI BBIICHWIIN, YTO TOCYAAPCTBO MyTEM 3aKOHOAATEIHLHOTO
pPEryJIMpOBaHUSI YCTAHABIMUBAET, C OJHOM CTOPOHBI, MEphI, CIOCOOCTBYIIHE
3 PEeKTUBHOMY OCYIIECTBICHUIO CYOBEKTaMHM TPaXIAHCKUX ITPABOOTHOIICHUIN
MPUHAIICKAIINX UM TPAXKTAHCKUX TIPaB, C APYrod — HE JIOMYCKAET TOTO, YTOOBI
MIPY 3TOM HaPYIIAIUCh NPAaBa U UHTEPECHI APYTUX JIUII.

C 5TOl 1eNbl0 YCTAaHOBJIEHbI M TOYHO OIPEIECIEHBbI, B YACTHOCTH, CPOK
HMCKOBOM JABHOCTHU, MNPETEH3UOHHBIE CPOKH, TAPAHTHUIHBIE CPOKH, CPOKH MJIS
MPUHATUS HACIEICTBA WJIM OTKa3a OT HacieacTBa. HeorpanudyeHHbIE CpPOKHU
NPUBOAWIN OBl J€30praHU3aIi XO3IMCTBEHHOM XU3HHM o0mecTBa. Hampumep,
OTCYTCTBHE BPEMEHHBIX OTPAHMYEHHUI CpOKa MCKOBOM JABHOCTH MpPHUBEIO ObI K
(aKTUYECKOMY aHHYJIMPOBAHUIO CpPOKAa MPUOOpPETATENIbHOM  JTaBHOCTH W
yIIpa3IHEHUIO €e Kak OJHOr0 W3 OCHOBAHMK BO3HUKHOBEHMS IIpaBa
coOcTBeHHOCTU. TOYHO Tak K€ OTCYTCTBHE BPEMEHHBIX OTPAaHMUYECHHUI CpOKa IS
MPUHATUS HACEACTBA HACIEIHUKAMU WM WX OTKa3a OT HACJIEICTBA MOTJIO OBl
CEPbE3HO OCJIOKHUTH OTHOUIEHUSI COOCTBEHHOCTH: UMYIIIECTBO, MPUHAJIEKAIIIEE
yMepIIeEMYy TpakJIaHUHY, OCTAaBajloCh Obl HUYBUM B TEUYEHHE HEOINPEIeICHHO

J0JIr0Ir0 BPpCMCHHU.
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