Copnep>xaHue:

BBepneHue

Ba>XHOCTb faHHOW TeMbl 0bycsioBsieHa TeM, 4TO B HacToAweM MpaxgaHCKoOM Kogekce PO
B MepBbIN pa3 B UCTOPUM POCCUNCKOrO NMpaBa B OCHOBHOM KOANUMUKALMOHHOM aKTe
rPa>kAaHCKOro 3aKoHoAaTeIbCTBa €CTb NoApPobHO pa3paboTaHHbI KOMMAIEKC HOPM O
IOPUANYECKUX NNLaX; 3TOro He 3HaIN Kognpukaumm npeablayLmx NnepruoaoB: Kak
COBETCKOro, Tak n gopeBostounoHHoro. NK yctaHasineaeT 6a30Bble NMpUHUMNMANbHbIE
MOJIOXKEHMSA, KOCTAK KOTOPbIX COCTaBASAET nocaenytoLiee 3aKOHO4ATENLCTBO 06
oTOeNbHbIX BUAaxX opuanyeckmnx nuy. Mpu aTtom MK BBOANT abCONOTHO HOBLIN, KpanHe
Ba)KHbI ONs CTabunbHOCTU rpa>kgaHcKoro obopoTa NpUHLKMN 3aMKHYTOro peecTpa
IOPUANYECKUX 1L, C MOMOLLbIO KOTOPOro KpnanYecKme nmua MoryT co3faBaTbCsa U
paboTaTb TOJILKO B TOW OpraHM3aLUnOHHO-NPaBOBON hopMe, KOTOpas He NMPOTUBOPEYNT
CyLLeCTBYIOLEMY 3aKOHY.

BMecTe C pAooOBbIMU rpaXKgaHaMn CybbekTaMn rpaXKJaHCKOro NMpaBa Tak»XXe MOryT ObiTb
N lopuanyeckmne nuua — ocobas popma nogen, nMetoLwasn pan cneynpuyecknx CBOMCTB.,
NOSIBNSAOLLANACA U MpeKpallaoLLancs B onpeaesieHHOM nopsake.

CoBpeMeHHOe 06LEecTBO HE MOXKET CyLlecTBoBaTb 6€3 CNAHUSA pa3IndHbIX J04eN B
rpynnbl, pa3anydHble coobuiecTBa, 6e3 0bbeaNHEHNSA YCUNNN U KaNNTa10B KaXX4oro mn3
4Y1IEHOB OJ15 MOJIY4EeHUA TOro Wian MHOro pesynbTaTa. LleHTpasbHOM NnpaBoBOW hopmMon
3TON COBMECTHOM paboTbl Nl04en B rpa>kgaHCKoM obopoTe n byaeT KOHCTPYKUMS
tOpUANYEeCcKoro auua.

3apoXKAeHNE MHCTUTYTa IPUANYECKOro I B OCHOBHOM U OMMPAETCS Ha Te Xe
MPUYYMHBI, YTO U NOSIBJIEHWE U 3BOJIOLMS NPaBa: C/I0XKHOCTbIO COLIMAIbHOM OpraHn3aLum
counyma, GOPMUPOBAHMEM U POCTOM SKOHOMMUYECKMNX OTHOLLEHUIA

n, cnepgoBaTesibHO, 0bLecTBEHHOro pa3yMa. Ha HEKOTOPbIX 3Tanax obuecTBeHHOro
CTAHOBJIEHMS MPABOBOE PEryJIMPOBAHNE OTHOLLIEHWUI C YJIEHCTBOM TOJIbKO (hU3NYECKUX
NNL, KaK UCKJIIYNTENbHOM pUrypbl YHacTHOrO NpaBa, CTano CAULIKOM Maso ANs
3apoXKAaloLLerocs 3KOHOMMYeckoro obopoTa.

Llenb paboTbl - U3yYeHUE U aHaIN3 UHCTUTYTa IOPUANYECKOro nnua nNpu aeTalbHON
npopaboTke BCeX BUAOB HOPUANYECKMX JINL, POCCMNCKOro 3aKoHOAaTEeNbCTBA.



3anauun paboTbl: 0606LIEHHAs nHDOPMaLMsA 06 OCHOBHbLIX YepTax PUANYECKOro N1ua,
ero nogpobHas knaccudukaums n NnoapobHbIN 0630p KaXKaAoro Buaa puandeckmnx anL.

Mpu npopabaTbiBaHUN TeMbI ObIIN N3YYEHbl HOPMATUBHbLIE AKThl, PYKOBOACTBA U
y4yebHble nocoburs No rpa’xgaHCKOMy MpaBy, a TakXKe pa3/IMyHble NCCNe0BaHMNS
IOPMANYECKOTO INLLIA B POCCUIACKOM 3aKOHOOATEeNbCTBE.

1. IOpup,uquKoe JIMLO: MOHATNE U MNPU3HAKMHU

Ka>kgas KoMnaHus, KoTopas Ha3blBaeT cebsa opnamnyeckum nuyom, obssaHa nmeTb
cnepyoume cneunduyeckmne rnpmsHaku. KoHe4yHo, nepsbil 1 OCHOBHOW MPU3HaK
IOPUANYECKOr0 INLa, KaK MHE Ka)KeTCs, - ero opraHusaumoHHas LesnoCcTHOCTb. OHa B
OCHOBHOM 3aKJ1l04aeTCH B TOM, 4TO adphpeKTuBHoe obbeguHeHMe NnL, KOTOpble UMeT
CXOXKMe UHTepecChl, Wan no-apyromMy - opraHusaumnsd, kak eanHoe nanuyo (cybbekT npasa),
Kak 0boblieHHoe, yMelollee pelwlaTb NOCTaB/IeHHbIE 3aAa4umn, obsa3aHa obnafgaTb YHETKUM
BHYTPEHHUM CTPOEeHueM, 1, crnefoBaTeslbHO, OpraHamMm BNacTu N onpenesieHHbIMN
CTPYKTYPHbIMU MoApa3aesieHnaMun Ans ocyLecTsieHna Heobxoammom paboTbl (Mx
dpyHKLMOHaNbHOCTb 06a3aHa 6bITb NOAYNHEHA OCHOBHOMY PYKOBOASALLEMY OpPraHy).
OpraHm3aunoHHas LenoCTHOCTb IPULANYECKOro nnua onpenenseTcsa HacTosaWwmMM
3aKoHOoOaTesIbCTBOM M 065A3aHa CyLeCTBOBaTb COr/lacHO yyYpeaunTesibHbIM AOKYMeHTaM
(ycTaB, y4peanTenbHbll A0roBop). B ycTaBe HenpeMeHHO NPonncbLIBalOTCA - Ha3BaHMe
opraHusaummn, o6 beKT 1 OCHOBHbIe HanpassieHNa paboThl, ero akTu4yecknin agpec,
OpraHbl ynpaBsieHUs U KOHTPOSA, X KBanudukaums, pacnopsaaok nosaBiaeHms n
pacxo4oBaHNA UMYLLLECTBA, YC/I0BUSA peopraHnsaummn u npekpaweHns ero pabotbl. TyT
HY>XHO 3aMeTUTb 4YTO, B YCTaBax NpeanpuaTun (opraHmnsaunin) MoryT 6bITb NponmncaHbl
Tak>Xe u apyrve NnyHKTbl, ICX0O5 U3 NX OCHOBHOW AesATesIbHOCTU, HO OHU OLLHO3HA4YHO He
MOryT NMPOTUBOPEYUTb 3aKOHY.

Ewe ogHNM NPM3HAKOM IOPUANYECKOr0 Nl MOXXHO BblAENNTb CYyLLECTBOBAHMNE Y HErO
060cobneHHOro nMyLLecTBa, T.K. aKTUB KOMMNaHUK (OpraHmn3aunmn) nocTosHHO oTaeneH
OT UMYLLIECTBA €ro y4ypeanTesien n y4aCTHUKOB. B 3aKkoHe, B onpeaeneHnn
IOPUANYECKOro nLa NponnucaHo obsA3aTeNbHOE Hanyme y Hero « ... B COBCTBEHHOCTH,
X03ANCTBEHHOM BeAEHUN UK ONepaTUBHOM ynpaBaeHun» 060cobneHHOro nmyulecTsa,
KOTOPbIM OHO OTBEYaeT No CBOUM cobCTBeHHbIM obelaHnaM. Takxxe cnengyeT obpaTuTb
BHMMaHMEe N Ha TO, 4YTO cyuwecTBoBaHne 060co61eHHOro MMyLLLEeCTBa Bbipa>kaeTcCs B
aBTOHOMHOM 6anaHce opraHn3aunm, 3a KOTOPOW N YNCANTCS 3aPUKCMPOBaHHOE
NMYLLLECTBO.



TpeTuin NpUsHaK IPUANYECKOro amua - akT aBTOHOMHOW MMYLLEeCTBEHHON
OTBETCTBEHHOCTU. Kaxxaasa opraHmsaumns (lopnanyeckoe nmuo) HeceT onpefeneHHble
obs3aTeNbLCTBa 3@ UTOMM CBOEN XO3ANCTBEHHON OeATesIbHOCTU, U pacrniadvynBaeTcs co
CBOVMM [0JIraMU OHa CBOMM UMYLLECTBOM.

YeTBEepTbiM NPU3HAKOM IOPUANYECKOr0 IMLA Ha3biBalOT ero AoK/ad B rpa>KgaHCKOM
obopoTe oT cO6CTBEHHOIr0 MMeHU. YTo 0b0o3HaYaeT, 4TO IPNONYECKOE NINLO «...MOXET
OT CBOEro nMmeHu npmnobpeTtaTb N OCYLLECTBAATb UMYLLLIECTBEHHbLIE U JINYHbIE
HenMyLLEeCTBEHHbIe NpaBa, HECTU 0653aHHOCTU, BbITb NCTLLOM N OTBETYMKOM B Cyae».
Bcsakoe opuanyeckoe nnuo «... UMeeT CBOe HaMMeHOBaHne, cogepixallee yKasaHue Ha
€ro OpraHn3aLnoHHO-NPABOBYO POPMY», YTO U HAXOAUT CBOE OTPAXKeHne B ero
yypeanTenbHbiX OKYMeHTaX (yCTaBe) U 3aKpennsaeTcs npu rocy4apCTBEHHOW
pernctpaunn. CnegosaTesibHO «lOpuUanyYeckoe nmuo, pupmMmeHHoe HamMeHoBaHMe
KOTOPOro 3aperncTpupoBaHO B YCTAaHOBJIEHHOM NOPSAAKe MMeeT UCKJYNTEsIbHOE NMpaBo
€ro UCnoJsib30BaHNS».

Onupancb Ha rnaBHble NPU3HAKK LOPUANYECKOro nLa, Mbl BbIBOAUM Clliefyollee
onpepeneHne opMyJsIMPOBKN «lOpuanveckoe inLo», KOTOPoe HaXoAUT CBOE OTpaXKeHue
B [ pa)kxgaHCKOM KoLekKce.

CTpoeHmne 1opuan4yeckoro amua 4oCTaToYHO XOPOLWNIA NpaBoBOn cnocob
cuctemMaTusaumm X03NCTBEHHOM AeATeNIbHOCTU. Opuandeckme nmua - OCHOBHasa rpynn
Y4aCTHMKOB CyLLeCcTBYyOLEero ToeapHoro ob6opoTta. IX BO3SHUMKHOBEHME,
pYHKLMOHMPOBaHNE 1 (hOpMUPOBaAHMNE ONpeaesieHHbIX M1aBEHCTBYIOLWNX B SKOHOMUKE
TUMNOB X03ANCTBEHHOINO MexaHn3Ma, T.e. 3aKpenJIeHHON CUCTEMON UTOroB (ynpasnaeHus),
3KOHOMUYECKOWN 0eATeNIbHOCTbLIO - PbIHOYHOW, MJIAHOBO-LLEHTPAIN30BaHHON, CMELaHHOM
(nepexogHomn). OT 3TUX KPUTEPUEB 3aBUCUT, paclumpseTcsa nbo cy>KaeTcsa ceTb
IOPUANYECKUX UL, BOSHUKAIOT WM NponagatoT Te WK UHble BapUaHTbI.

Nmelowancs B poCCUUCKOM NpaBoOBEeAEHNN CTPYKTYpa IOPULANYECKNX NTNL, CBA3aHa C
rnepexoaHbiM (0T LLEHTPANIM30BaHHO YNPaBASEMOro K PbIHOYHO-OPraHN3aLNOHHOMY)
BUAOM HACTOSALEN OTe4eCTBEHHON SKOHOMUKW.

B ee kKoMnnieKTaumm n COXpaHaT MO3TOMY MEPBEHCTBO B MNJIaHOBOM X034NCTBE
YHUTapHble (FroCyfapCTBEHHbIE N MyHULMUNAJIbHbIE) MPOU3BOACTBEHHbIE NMPEeAnpuUATns, u
ewe 60NbLWNHCTBO (HEKOMMEPYECKME) OpraHmM3aunn — He Bnagenblbl (y4pexxaeHums),
MPUHATUE KOTOPbLIX PUONYECKUMU TNLAMN HE COOTBETCTBYET OCHOBHbLIM TpPaauLnam
pbIHOYHOrO obopoTa. BMecTe C HUMK hOPMUPYIOTCA, HAXOA4ACh HA FOCMOACTBYOLWEM
MecTe, U TUNNYHbIEe AN PbIHOYHOW SKOHOMUKM 06BbEKTbI, aKLMOHEPHbIE U NpoYune



X035INCTBEHHbIE coobLiecTBa U TOBapuLLecTBa.

MNepeyncneHHblie NpUYnHbI 06roBapuBaloT N Criefylolne HeXapaKTEePHbIe MPU3HaKW
Knaccuurkaunum lopnanvyecknx nmu B pOCCUNCKOM rpa>kaHCKOM MpaBe, Takme Kak, nx
pa3geneHne Ha CO6CTBEHHNKOB 1 HECOBCTBEHHUKOB (BNaaibLeB cneunpunieckmnx
OrpaHNYeHHbIX BELLHbIX MPaB) MMEKLErocs 3a HUMN NMyLLLECTBa.

CuctemaTtun3lauus punaogndecknx amL nMmeeT O4eHb Ba>XHOeE Mpa>XaaHCKO-IMpaBoBOe
3Ha4veHune.

Bo-nepBbix, oHa hopmMupyeT NoHATHoe 0606uieHne 060 BCex CyLLEeCTBYOLNX
Pa3HOBUAHOCTAX lopuanYeckux nuy,. YTo npenaTcTeyeT 06pa3oBaHUIO HEYETKUX,
HebnaroHageXXHbIX CyObEKTOB, HaNpMMep pasindHbIX “UeHTpoB”, “pupm” 1 T.M.

Bo-BTOpbIX, YEeTKOE CTPYKTYpUpoOBaHME NMOMOraeT CTaTb BEPOSATHbIM 0603HaYEeHUI0
MpPaBoOBOro CTaTyca pa3J/InyHbIX OpraHn3aunm n He OoNycKaeT CMeLlmnBaHnS
pa3Hoobpa3HbIX MO IOPNANYECKOMY XapaKTepy OpraHmn3aunoHHO-NPaBOBbIX OPM
X03NCTBEHHON AesaATeNbHOCTU. HanpuMep, “Manblie npennpmuaTng”, TakxKe Kak v
cpenHue un bonblive, Ha cCaMOM fefie UMeKT NMPaBo Ha CyLeCcTBOBaHME He TOJIbKO B BUAE
YHUTAPHbIX NPeANPUATUN, HO N B BUHO TaKXXe U KaK XO03AMNCTBEHHble obuiecTBa,
ToBapuuwiecTBa U NPOM3BOACTBEHHbIE KOOMEpPaTUBbl, TOr4a Kak “CoBMeCTHbIe
npeanpnatTna” (C y4acTUeM MHOCTPaHHbIX ML) — TOJIbKO B BUAE XO3ANCTBEHHbIX
obuwecTB nan ToBapuwecTs. OaHako “Manbie” n “CoOBMeCTHbIe” KOMMNaHUN JIOFNYHO He
pacueHVBalTCA 3aKOHOM KakK aBTOHOMHbIe BUAbI opnanvyeckux nnu[ll.

B HacTosWeEM rpakjaHCKOM 3aKOHOAATeIbCTBE KaXk4oe puanyeckoe nmuo, B
3aBMCMMOCTW OT TUMa 3aHATUN, pa3rpaHNYNBalOTCA B OCHOBHOM Ha KOMMepYeckune n
HekoMMepyeckme. K KoMMepyYeCcKMM UMEKT NPAMoe OTHOLWEHWE OpraHu3aummn, KoTopble
3a LeHTpasibHYIO Liesib CBOen aeaTenbHoCTn bepyT nonyveHune npuboinm[2].
3apaboTaHHasa Npubbisib 4eNNTCA MeXAy BCeMU AoMbLUMKaMK (y4ypeauTensamu). Bee
nepevyncieHHble X039NCTBEHHbIEe TOBapuLlecTBa 1 obwecTsa, NPoM3BOACTBEHHbIE
KoomnmepaTuBbl, FOCYyJapCTBEHHbIE N MYHULUMANIbHbIE YHUTapHbIe NPeanpuaTUs, HUr4e
B6onee, Kpome y>xe 0603Ha4YeHHbIX KOMMEPYECKMX OpraHn3aLumnn, 3apoXXaaTbCa HE UMeKT
npasal3]. Bce nepeyncneHHbie HOCAT 0606w eHHOe Ha3BaHUe - MpodecCcnoHasbHbIe
y4aCTHUKM obopoTa.

K HeEKOMMepYeCcKM opraHM3aumsam MoryT MMeTb NPsSMOE OTHOLLEHMe noTpebnTenbckue
KoonepaTuBbl, 06LLECTBEHHbIE N PEINTMO3HbIE OpraHM3aunn (06beanHeHns),
yuypexxaeHus, doHAbl U Npoyne pa3pelleHHblie N 0400peHHbIE 3aKOHOM BUAbI
topmnandecknux nuuf4], (kak npuMmep, TOProBo-NMpPOMbILLNIEHHbIE ManaTbl U



HEeKOMMepYeckne NnapTHepCcTBa). HekoMMepyeckme opraHnu3aunm NMeT NpaBo
peann3oBbIBaTb NPeANPMHUMATENbCKYIO0 AeSTeNbHOCTb (T.€. NoayYyaTb Npubbisb),
KoTopas obsizaHa coBMadaTb CO CEAYOWNMN KPUTEPUAMMK:

PaboTaTb Ha pe3ynbTaTbl B YyCTAHOBJ/IEHHbIX Nepen opraHu3almen 3agadyax 1 coenanaTtb
C 3TUMW 3a4a4aMun Mo CBOeMY TUNy (Kak npmmep, obLiecTBeHHas opraHu3aumns nmeeT
NpaBo NPUBOAUTbL B UCMOJIHEHNE U3AaTEeJIbCKYIO AeATeNIbHOCTb, HO He MoXeT paboTaTb
B TOProBO-MocpeaHNYECKOM HarnpaBieHnn).

Takxe, nprnobpeTeHHasa Npunbbisib A0J/KHA BbITh pasaeneHa ToNIbKO Mexay
HenocpenCcTBEHHbIMN yHaCcTHUKaMn (y4peanTtensamu), a obs3aHa bbiTb NnepeHanpaBiieHa
Ha MPOPbLIB B MOCTAB/IEHHbIX A1 HEE yYpeanTensamm pyHKumax.[5]

OTTankKMBasACb OT NMpaB yypeaunTesnen (y4aCcTHUKOB) LOpUANYECKME NNLL@ Ha UMYLLLECTBO,
3aKOH pa3buBaeT BCe opunanveckme amua Ha 3 rpynnbi:

B nepBou rpynne BbiAENSAKT OPUNANYECKMNX NUL, — COBCTBEHHUKOB. Ha X nmyuwecTso
HenocpenCcTBEHHbIE y4YpeauTenm (Y4aCTHUKKU) MMEIOT TOJIbKO hopMasibHbIe npaBa n
TpeboBaHuMA. K 3TUM nnyam nMerT HENOCPEACTBEHHOE OTHOLLUEHNE MHOIMe
KOMMEpPYeCKNX opraHn3aumnn (MCKI4YeHmne CoOCTaBASAIT TOSIbKO YHUTAPHbIE KOMMaHUN—
He cO6CTBEHHUNKMK), T.e. TOBapuLLecTBa, oblecTBa U NPonM3BOACTBEHHbIE KOOMNEPATUBSLI, a
N3 NepeyHst HEKOMMEPYECKNX — NOTpebnTenbCKne KoonepaTuBbi[6] 1 HEKOMMeEpPYeCcKune
napTHepcTBa.

BTopas rpynna obbveanHsaeT B cebe topnandeckme nmua — He CoObCTBEHHUKM, Ha
MMYLLECTBO OHbIX yYpeanTenm nmeoT nnbo onocpenoBaHHOE NMpaBo CO6CTBEHHOCTH
(YHUTapHbIe KOMMaHUKU 1 y4pexxaeHus), nnbo Kakoe-To Apyroe (orpaHU4YeHHoe) BelHoe
nMpaBo (O0YepHME YHUTapHbIe NMPeanpuaTrsa)[7]. NPUCYTCTBME STUX IOPUANYECKUX NTNL, HE
XapaKTepHO 340POBOMY UMYLLLECTBEHHOMY 060pPOTY, @ UX NOSIBNEHMNE MPUMNMNCLIBAIOT
NnpenMmyLLecTBeEHHO NepexoaHoMy TUMNy 0Te4eCTBEHHON SKOHOMUKMW.

TpeTba rpynna BKAOYaeT B cebs opnanveckmnx nny — cobCTBEHHUKOB, Ha UMYLLLECTBO
KOTOPbIX X HENOCPEACTBEHHbIE BNaaenblbl (YHaCTHUKN) HE NMEIKOT HU
06s3aTeNbCTBEHHbIX, HX BELLHbLIX NpaB. B 3Ty rpynny BXOAAT pa3/InyHbIe
HeKOMMepYeckune opraHmsaynm (UCKIYeHne - NnoTpedbuTenbCKne KoonepaTuBhl,
yypexK4eHNA N HEKOMMepYeCcKne napTHepCTBa) — OOLLECTBEHHbLIE U PESIUTNO3HbIE
obbennHeHns, GoHAabI, accoynaumnm (cotosbl) n ap[sl.

OCHOBHbIE OT/INYNA B NOJIOXKEHNWN TaKOro MHOFOO6pa3I/IFI pnandecknx Jamy MOXXHO
oTcneanTb NMpn X nMKBMaaunmn, a Tak>xe BbiXxoae N3 HNX y4aCTHUKa (y‘-lpe,EI,I/ITeJ'Iﬂ). Tak,



B MEPBOM CJly4ae Bragesiey nmeeT nosiHoe npaBoe TpeboBaTb NpenoCTaB/EHUSA eMy
KaKOWM-TO 4YaCTM MMyLLeCcTBa, KOTOpasa NPUXOANTCS Ha ero 4YacTb (Npun NMKBMAALNN —
4aCTuK COOTBETCTBYIOLEro ocTaTKa). A BO BTOPOM cily4ae Bnagenel 3abupaet Bce
OoCTaBLUeeCs UMYLLECTBO IOPNONYECKOr0 NNLa, NPUN ero JINKBNAaunum, nimn xxe coxpaHseT
3a cobon 3BaHMe coObCTBEHHUKA NMpPM ero peopraHmnsaynn. Hy a B TpeTbeM csiyyae OaunH
13 BNlagenbueB (y4peauTesb) OPUANYECKOro IMLa HE UMEET HUKAKKX NpaB Ha
NMYLLLECTBO HU Npu A06POBOSILHOM BbIXOAE U3 OpraHu3aunun, HA Npu ee
paccopMmnpoBaHUNN.

2. Buabl opuaonyeckKkux nuu,

2.1. KoMMepUiyeckue opraHm3sauum

X035MCTBEHHbIE 06 eCcTBa U TOBapuLLECTBa — CaMble NonyaspHbie TUMbl KOMMEPYECKMX
opraHm3aumnin, KoTopble (hOPMUPYIOTCS A8 MOCTOAHHOIO 3aHATUS
npeanpuHNMaTENbCKON OeATEeNIbHOCTbIO, Kak (hopMa KOIJIEKTUBHOIO
npeanpuHUMaTenbCTBa.

MonobHble KoaNMUMKW, KOTOPbIE CO3Aal0T NpeanpuHMMaTEN, B eBPONENCKOM NpaBe, Kak
NpPaBuJI0, UMEHYIOTCS KOMMNaHNAMN U dpMamun. B ameprnkaHckoM — Kopnopaunamu. B
Poccum oHM paHblUle Ha3biBaJIMCb TOProBbIMY TOBApULLLIECTBAMU, Tak Kak KOMMepYyeckas
AeAaTenbHOCTb Bblla Hepa3pbIBHO CBA3aHa C MOHATMEM TOProB/w.

ToBapuwecTsa ” obwecTBa obnagatoT 601bLWINM KONNYECTBOM CXOAHbIX MPNU3HaAKOB:

1. KaXkablh U3 HUX MOXKHO MPUYNCINTb K KOMMEPYECKUM OpraHm3aumnam, KoTopble
3apoXKaatTcs Ha 4obpoBOJSILHOW OCHOBE (4OrOBOPHOW) N Ha OCHOBE 4J1eHCTBA
(KopnopaTUBHbIX) N HAapeKalTCs 3aKOHOM 0bLLen NPaBoCNOCOBHOCTLIO.

2. Bce oHM CTaHOBATCA HEpPA3AENMMbIMU N e AMHUYHBIMU COBCTBEHHNKAMN NMYLLIECTB,
chopMMpPOBaHHbIX Ha OCHOBE BKJ1a[0B y4peauTtenen (y4aCcTHUKOB), KOTOpbIE
MoABNAIOTCA M NpuobpeTatoTcs B Xxoae nx paboTbl, 4TO 1 NO3BONIFET UM CHUTATLCSA
CaMOCTOSATENbHbIMN HACTOALWMMUN YHaCTHUKAMN UMYLLLECTBEHHOro obopoTa.

3aKoH faeT onpefesieHne Nx Kak KoMMep4yeckmnx opraHusaumm ¢ pasbuTeiMm Ha 40K
(BkNagbl) ydpegutenen (y4aCTHMUKOB) YCTaBHbIMU (CKaA04YHbIM) KanuTanamMmul[9].



[1eno3nToMm B MMYLLIECTBO KakK TOBapuLlecTBa, Tak u obwecTBa, byayT c4ntaTbhCH
OEHbIN, UeHHble ByMaru, nHole Belun, MMyLeCcTBEHHbIE NpaBa, KOTopble MoryT obnagaTb
OEeHeXXHoM oueHKon (bonee NOoJIHY OLEHKY Tak)Xe MOryT AaTb UTOrn
WHTEeNNEeKTYyaNbHOW AeATEeNbHOCTUN, MHHOPMaLKMS, KOTOPbIE OTAEJIbHO CYHMTAKTCA
HeMMyLLecTBeHHbIMK Baramu).

YTO TOBapwuLLeCTBa, 4TO obuecTBa He MMEIOT NpaBa BbiMyCKaTb akLUMN.

3. OHM 0bnatoT cxo4HOM hopMON yrpaB/eHNs, B KOTOPOM BbICLUMM OPraHOM CYMTaeTCs
COBEeT BCeX YHYAaCTHUKOB. DTO NYHKT TOXe noayYepKnBaeT MHOXXECTBO CXOAHbIX MOMEHTOB
B UX npaBax n 06a3aHHOCTAX[10].

OCHOBHOW NepeyeHb NpaB: COAENCTBUE B KOHTPOJIE 3a AelaMuX OpraHu3auunm; nobbiva
pa3/IN4YHOro poaa nHpopMaumm o paboTe opraHM3aLnmM U 3HAKOMCTBO C ee
byxranTepckumMm cMeTamu, Uin Kakon-nmbo apyrom AOKyMeHTaumen B yCTaHOBIEHHOM U
NoATBEPXOEHHOM OOKYMEHTaIbHO BllajesbLaMu NOpsSAKe; NPUHATHE
HenocpeaCTBEHHOrO y4acTus B pasaesieHnn npmubbinv; NpaBo B CiyyYae NMMKBMAALNN
OopraHm3auun Ha 3apaHee OrOBOPEHHYIO YaCTb MMYLLECTBA, KOTOpPas OCTaHeTCs nocse
pacyeToB C KpeguTopamu; nNpovme npasa, KOTOpble HE MPOTUBOPEYaT 3aKOHOAATENbCTBY
W TNaBHbIM yYpeanTebHbIM JOKYMEHTaM.

Nx ocHOBHbIe 0693aHHOCTW:

CoBepLUaTb BJIOXKEHUA B NOpsAAKe, pa3Mmepax U crnocobamum, B CPOKK, KOTOpble 3apaHee
OroBOpeHbl y4YpeanTesibHbIMU OOKYMEeHTaMu;

CobntofaTh 3aKOH O HepasraaleHun nHpopMaumm o paboTe opraHmsaunm n npovune
0643aHHOCTN, KOTOPbIE 3apaHee OroBOPEHbI yYpeanTeNbHbIMU AOKYMEeHTaMn[11].

BAn30CTb NpUBEeAEHHbIX BbllLE OpraHN3aLNOHHO-MPaBOBbIX HOPM A0NyCcKaeT
BEPOSATHOCTb UX NepeodopMsieHns N3 ToBapuLecTB B obuiecTBa, U3 0oa4HON OpPMbI B
APYryo, U, cnegoBaTesibHO, MPOM3BOACTBEHHbIE KOONEPaTMBbI MO 00LLEMY pPeLleHnIo
cobpaHunsa B nopaake, yCTaHOB/IEHHOM 3aKOHOAATENIbCTBOM[12].

CTOUT HEMHOI0 3aUKCUPOBATLCA Ha TOM, 4YTO CyLLECTBYHOLLEE 3aKOHO4ATEeNbCTBO He
NOMNyCcKaeT y4yacTus B TOBapuLLeCcTBax 1 obuiecTBax rocy1apCcTBEHHbIX OPraHoOB n
OpPraHOB MECTHOro CaMoyrnpaBieHUS, UCKJIIOYEHNE MOXET BblTb TONILKO TOraa, korga
3aKOH HEMOCPeACTBEHHO pa3pellaeT UX y4acTue B X035MCTBEHHbIX obLiecTBax nin B
pPOJIN BKJIAaA4YNKOB B TOBApULLIECTBA Ha Bepe. ApKnUM npmumepom byaeT BbICTyNaTb 3aKOH
0 NpMBaTMU3aLUNM B OTHOLLUEHUN MUHUCTEPCTB MO yNpaBJIeHNIO FOCYyAAapPCTBEHHbIM UK



MYHULUMNANbHLIM UMYLLLIECTBOM M COOTBETCTBYHOLWNX OHAO0B nMyLLecTBa[13].

3aKOH MOXXET OrPaHUYnUTb UM COBCEM UCKJIIOYNTL yYacTue OTAENIbHbIX KaTeropui
rpa)k[aH B ToBapuLlecTBax n obuiectBax (Kak npuMep, AOJKHOCTHbIE INLLIAG OPraHOB
ny6MYHON BNACTN He AOJ/IXKHbI HAXOAMTLCS HAa PYKOBOASLLMX OOJKHOCTSAX B YaCTHbIX
KOMMaHUAX, HO BbITb akLMOHEepPaMn B OTKPbITbIX A.O. UM pa3peLleHo)

Tak>xe Mexay X038NCTBEHHbIMU TOBapULLECTBaMK N obLlecTBaMn eCTb onpeaesieHHbIe
pasnnyuns.

Ona HavYana HeobxoanMMO NOAYEPKHYTb, YTO, OTTaJIKNBASAICb OT N3BECTHOW €BPOMNencKomn
(repMaHCcKon) Tpaanumm, POCCUNCKUIA 3aKOH pa3/indaeT ToBapMLLECTBa Kak
obbeanHeHne nuy (NpegnpuHuMaTenen) n obuwecTBa Kak o6beanHeHne KannTasnos,
cnefoBaTesibHO, OpraHn3aumnu, rae HenoCcpeacTBEHHbIE Bfadeblbl y4aCTBYOT TOJIbKO
MMYLLEeCTBEHHbIMW B3HOCAMU; UX JINYHOE NPUCYTCTBUE He obs3aTesnbHO.

Tak npeacTtaBuTeN I 04HOMO TOBapuLLEeCTBa He MOryT BbICTyMaTb B TOM )Ke Ka4yeCTBe B
OPpYyromMm ToBapuLlecTee, 0OAHaKO 0214 y4aCTHMKOB obuiecTB 3TOrO orpaHmnM4YeHnd HeT.

ITOT haKTOp BANAET U TOM, KTO ABNSETCA YHaCTHUKOM XO39NCTBEHHbIX TOBAPULLLECTB U
obuiecTs.

Tak Kak Bllagenblbl TOBapuULLLEeCcTB 0693aHbl MPUHUMATb akTUBHOE y4yacTue B
NesATeNbHOCTN TOBAapPULLECTB, KOTOPbIE HOCAT KOMMEPYECKN XapakKTep, C/iefoBaTesbHO,
yypeauTenm oba3aHbl pa3fensaTbCa Ha KOMMEPYECKUX IOPUANYECKUX NULAM U rpaKaaH-
npegnpuHuMaTenen[14].

HenocpencTtBeHHbIMU yY4aCTHUKaMM X03ANCTBEHHbIX 06LWECTB UMelT npaBo ObITb BCe
Xenawwme rpaxxgaHe n opraHmnsaumnn[ls].

Ewe ogHO oTAnYmMe 3aK04aeTCsa B CnefyoweM: 3TO Halnyme y y4aCTHMUKOB
TOoBapuLecTBa (KpoMe BKJa44YMKOB B TOBapuLlecTBax Ha Bepe) abcontoTHOM
OTBETCTBEHHOCTM MO BCeM obs3aTeNbCTBaM ToBapuLwecTBa, eC/im y NociefHnNX
HabngaeTca HexBaTKa COBCTBEHHOro nMyLLLEeCcTBa.

Nnn no-apyromMy, oHM Mopy4atoTcs BCEM CBOUM MMYLLLIECTBOM MO A0JIFraM TOBAPULLLECTBA,
a oOnJlaynBaThb A0JITM Pa3HbIX XO3SANCTBYIOLNX CYyOBEKTOB OHUM U TEM XKE UMYLLECTBOM
KaTeropm4yecku 3anpetweHo. OgHaKo y4aCTHUKN TOBAapPMULLECTB, AEeNCTBYA OT UMEHMU
CBOEro infaepa, He Hy)X4alTCs B Y3KOCMEeLNaan3npoBaHHbIX MCMOJIHUTENIbHbLIX OpraHax
3TOro IPUANYECKOro fnua, a 3Ha4YUT U CTPYKTYpa yrpaBieHUs UM 3a4acTyto
NOCTATOYHO CJ/I0XKHa (U He TpebyeT crneunanbHOro 3anpeLleHns B ycTaBe). A 3HAYUT



NCKIOYNTENbHBIM YYpeanTebHbIM JOKYMEHTOM ToBapuLiecTBa byaeT yuypeanTebHbIN
[OroBop.

Kak npaBuo y ToBapuLlei NosiBASIOTCS JIMYHO-A0BEPUTENIbHbIE OTHOLLEHUS, MOTOMY 4TO
obLiee KONMYeCTBO NX YJIEHOB, €CNN CPaBHUBATb C X035MCTBEHHbIMU 0bLecTBaMu,
KpaHe Manio. KOHeYHo, 3TO AOBOJIbHO CUJIbHO Cy>XaeT UK BOBCE UCKJIloYaeT
BO3MOXXHOCTb CME&Hbl Y4aCTHUKOB UM 3aMEHY UMK CBOEr0 YJIEHCTBA Ha ApYrux JnL.
cTopuyeckn ToBapuLLecTBa NOSIBUINCL HAMHOIO paHblue 06WecTB, Kak bonee
NPUMUTUBHbLIN BUL KOJIIEKTUBHOIO NpeanpuHUMaTebCTBA.

OT X03ANCTBEHHbIX TOBAPULLECTB KOMMEPYECKUX IPUANYeCKNX uL, crenyeTt oTAeNnATb
bnarogaps obpasoBaHMAM, KOTOPbIe eLle Ha3blBalOTCA B 3aKOHOAATeIbCTBE
"ToBapuwecTsaMun"; NpocToe ToBapuecTBo[16], abCcoNOTHO He NpuHagiexxallee
IOPNONYECKMM ILLAM; TOBAPMLLECTBO COOCTBEHHNKOB XWJ1bS, KOTOPOE BbICTYMaeT B
pPOJIN HEKOMMEPYECKON OpraHm3aunm, KoTopas co3gaeTcs A9 ynpaBieHUs COBMECTHbIM
He4BV>XXVMbIM MMYyLLLeCTBOM[17].

B obuwecTBax He gonyckatoTcs nobblie hopMbl IMYHOrO OTHOLLEHUNS Y4aCTHUKOB,
cnefoBaTesIbHO €CTb HaMHOro 60Jblle BO3MOXXHOCTEN, YEM B TOBapuLLecTBax ANS
rnepemMeHbl KOJIMYECTBa U KOMMJIEKTaUUN yHaCTHUKOB (3TO XOPOLLO BUAHO B OTKPbITbIX
aKLNOHEPHbIX obLiecTBax).

Onsa obuiecTBa 3aKOHOO4ATE/NIbHO YYpeXAeH MUHUMASIbHbIM pa3Mep yCTaBHOINo KanmTtana,
a y ToBapuuiecTBa 3TON HOPMbl He cylwlecTByeT. Bce 3To npuBoaAnT K HeoBX0AMMOCTH
co3faHunsa 0cobbiX NCMOSTHNTENbHbIX OpraHoB obLecTBa, KoTopble 6yayT MOJIHOCTbIO
NoAYNHATBLCSA Bose coobuwlecTBa, caefoBaTeNlbHO NPUBOANT K 6onee CNoXXHOM hopme
ynpaBJsieHnsa KoMnaHmen, kotopon Heobxoammo ocoboe ochopmsieHne B ee ycTase,
ABNSAOWEMCS MEPBOCTENEHHbIM YYpeanTebHbIM OOKYMEHTOM, TaKUM Kak
ydypeaouTenbHbI 4OroBOp).

B obwecTBax HET NepCoHaIbHON OTBETCTBEHHOCTU 3a y4YacTume B AelaX KOMMNaHUK
(Kpome obuwiecTB C AOMONHUTENbHON OTBETCTBEHHOCTbLIO). A 3HAYUT OAMH U TOT Xe
yenoBek cBO6OAHO MOXKET eANHOBPEMEHHO BbITb Y4aCTHUKOM HECKOJIbKMX 0bLLEecTB,
0a>ke 3aHMMaAIOLLNXCA CXOOHOW AeATeNbHOCTbIO, YTO 3HAYUTENIbHO CHUXXAET BO3MOXXHbIN
PUCK (PUHAHCOBbLIX MOTepPb[18].

X03A9NCTBEHHbIE TOBAPULLECTBA COMr1aCHO 3aKOHOAATeNbCTBY (hOPMUPYIOTCS B BUAE
MOJIHBbIX TOBAPWULLIECTB U TOBAPULLLIECTB Ha Bepe (KOMMaHANTHbLIX)[19]. Xo351nCcTBa
3a4acTylo co34atoTcs B BUae 06LecTB C OrpaHUYeHHON NN C A0MNOJIHUTENIbHOMN
OTBETCTBEHHOCTbIO U aKLUMOHEpPHbIX 0buiecTB[20].



X039NCTBEHHbIE TOBapMLLECTBA

1. MonHoe ToBapULLLEECTBO — TOBAPULLECTBO, YHYAaCTHUKN KOTOPOro (MOJIHbIMW TOBAPULLA)
B COOTBETCTBUN C 3aKJIIOYEHHBIM MEXAY HMMN OO0rOBOPOM 3aHUMAOTCSA
npeanpuHNMaTENIbCKON AeATENIbHOCTbIO OT MMEHM TOBAPULLIECTBA N HECYT
OTBETCTBEHHOCTb MO ero oba3aTenbCTBaM NpuHaaieXalwmm M MMyLLecTBom[21].

2. ToBapuLiecTBa Ha Bepe (KOMMaHAMTHOE TOBAapULLECTBO) — TOBApPULLECTBO, B
KOTOPOM, Hapaay C NMoJIHbIMX TOBapuLlaMn (Ha KOTOPbIX PacnpoCTpaHATCSA HOpMbl K 0
NOJIHOM TOBapPULWECTBE), YH4aCTBYIOT BKJAAAUYMKN (KOMMAHANTUCTbI), KOTOPbIE HECYT PUCK
ybbITKOB, CBA3aHHbIX C AeATE/IbHOCTbIO TOBapMULLECTBa, B NMpeaesiax CyMM, BHECEHHbIX
UMW BKNAZOB, U HE MPUHUMAET y4acTus B OCYLLLEeCTBIEHUN TOBAapULLLEECTBOM
npeanpuHUMaTEeNbCKON OeATEeNbHOCTUN[22].

Bknag4ynkn He MMerT nNpaBa NPUHUMaTb HEMOCPEeACTBEHHOE y4acTuMe B YrpaBaeHUn
TOBApPULLECTBOM, OHN MOTYT TOJIbKO:

N3YHYUTDb rogoBowv oTyeT TOoBapumwiecTBa,
3arfnpocnTb 4acCTb I'IpVI6bIJ'II/I TOBapumwecTBa,

MMEeTb NpenmMmyLlecTBoO nepenq rnoJiibiMn ToBapmwamMmnm N noayy4aTb NMpUHYNTarOLWLYyOCA UM
HaCTb MocJsie JIMKeBnaaunmmn ToBapuecTsa nMmyLlecTBa,

PaCTOPrHyTb BCE OTHOLUEHUS C TOBAPULLLECTBOM MO OKOHYaHUN (PMHAHCOBOIO roaa.

Ecnn n3 ToBapuLecTBa Ha Bepe BbIXO4AT 04HOBPEMEHHO BCe€ KOMMAaHOUTUCTbI
(BKST@g4YMKmM) oHO JINMKBNONPYETCA NN peopraHnN3yeTCcd B NoJiHoe ToOBapuLLLeCTBO.
KoMMaHOWTHOEe TOBapULLLECTBO COXpPaHAeTCs, Korga B HeM COXpaHAeTCs X0oT4 Obl 0ANH
MOJHbIN TOBApPULL, NN BKIag4vynkK[23].

Xo3ancTBeHHble obwecTBa

ObuiecTBa C OrpaHUY4EHHON OTBETCTBEHHOCTbLIO — Y4YpEeXXAEHMSA C OOHUM NN
HECKONIbKMMUN Nnuamm obLecTBo, YCTaBHbIM KanuTaa KOTOPOro nogeneH Ha gonu,
pa3Mepbl KOTOPbIX NPONUCaHbl B y4peaonTeslbHbIX AOKYMEHTax.

Y4yacTHukn OO0 He oTBeYaloT Mo ero obs3aTeNbCTBaM U He HEeCYT YObITKOB, KOTOpbIE
CBSA3bIBAOTCA C AeATeNbHOCTbIO obulecTBa, B Nnpegesax CTOMMOCTUN BHECEHHbIX MU
BKJ/1a4o0B[24].



KonunyecTtBo y4acTHnkoB OO0 He moxeT 6biTb 6onee 50, 4TobbI 3Ta hopMa He 3aMeHsANa
cobon AO. ObLiecTBO Cco3haeTcsa O4HUM NMLOM (Kak NnpuMmep, UHANBUAYAIbHbIM
npegnpuHnMaTenem nnm nybam4yHo-npasoBbIM obpa3oBaHMeM).

CyMMa yCTaBHOIro Kanmtasa He MoXXeT bbiTb MeHee 100 KpaTHOro pasmepa
MWHUMaJIbHOW OniaThl TPyAa B Mecsl, KOTOpbI 6bl1 YyCTaHOBIEH B CPOK Moaa4u
yypeanTenbHbiX 4OKYMeHTOB. Bbicwunm opraHoMm OO0 6yneT cobpaHme ero akyuMoHepos,
a HacTosuee yrnpaBieHne ocyLecTBaseTca BbIBOPHbIM NCMONHUTENbHLIM OPraHoM,
KoJilernasbHbIM (MpaBsieHne AUPEeKTOPOoB U T.M.) WK XXe eANHOINYHbIM (Npe3naeHT,
ONPEKTOopP, reHepasibHbIN AUPEKTOP).

Mpn BCEM NEPEYNCNEHHOM KOJINErnabHbi UCNOJIHNTENIbHbLIM OpraH opMUPYETCH B
obuiecTBe, ecnn B HEM NOSABASAETCA HEOBXOANMOCTb, @ €ANHONINYHbLIN - B 1I0OOM Ccny4ae.

00O nmeeT NpaBo no obuiemy peweHUo abCcoNOTHO BCEX YHAaCTHUKOB NepeoopMNTbLCA
B AO nan npon3BoACTBEHHbIM KOoONepaTuB.

ObLecTBO C A4ONONHUTE/IbHOW OTBETCTBEHHOCTbLIO — ydypexgeHHoe ¢ oaHUM nin
HEeCKO/IbKUMK nnuamm obLiecTso, yCTaBHbII7I KalnTas KOTOPOro pa3aesieH Ha A0J1n
ornpepesieHHbIX ydypeantesibHbIMN OOKYMEeHTaMun pa3MepoB.

Bce yyacTHMKM OO coobuia HecyT cybcmanapHyto OTBETCTBEHHOCTb MO ero
06a3aTeNbCTBAaM CBOMM UMYLLIECTBOM B OIVIHAKOBOM KPaTHOM pa3Mepe K CTOMMOCTU UX
BKJ1Ia[0B, ONpenesiseMoM yypeamTesbHbiM J0KyMeHTOM obLiecTBa.

AKUMOHepHoe obLiecTBo

AKLMOHEPHbLIMN ABAAIOTCSA TOJILKO Te X03AMNCTBEHHbIe obLlecTBa — rae nNnpucyTCcTByeT
C/IMSHME KanunTaoB, a YCTaBHbIN KannTas KOTOpPbIX noaesieH Ha ocoboe Konn4ecTBo
paBHbIX gonen, rae abon N3 HNX HaXOAUT Bblpa>keHUe B LEeHHbIX byMarax — akumnsax.

CnepnoBaTeNlbHO, aKLMM OQHOM0 BbiMNyCKa 06513aHbl 6bITb 0AMHAKOBOW HOMUHAILHOMN
CTOUMOCTbI0. Bnagenbubl akUunin — akLMOHEPbl HE HECYT OTBETCTBEHHOCTU 3a Ntobble
oba3aTenbcTBa 06WECTBA, a NMMWb PUCK YOLITKOB — YULEHEHUSA NPUHAAEXALNX UM
akuun25].

Mo nepevYncneHHbIM OTAnYnTeNbHbIM 0cobeHHOCTAM AO 6amxe kK OO0, HeCMOTpPSA Ha paa
OO0BOJIbHO OLWYTUMbIX OTAN4YUK. Hanpumep, AO apyras opraHnsaynsa yCTaBHOro
KanuTana — Ty NpucyTCcTByeT abCcoNoTHOE PaBEHCTBO A0JIEN U UX HEMPEMEHHOE
odpopMmneHune akunamun. EanHcteeHHo, AO fonyckaeTcs BbiNMyCKaTb akunn[26].



OdopMnieHne NpaB akKLMOHEPOB akKUMAMU NOHMMAETCs Tak, peaan3aynda n nepepada
BCEX MNpaB TPETbUM nLaM MOXXeT ObiTb OCyLLEeCTB/IEHA TOJIbKO C MOMOLLbIO Nepenaymn
aKUMIN NN C UX MOMOLLbIO. A 3HAYUT, y4acTHUK AO, ecnim OoH NnaHumpyeT Bbixod ns AO, He
MMeeT npasBa NMPOCUTb OT 3Toro obuwecTtBa NOb6bLIX BbINAAT UK BblAay, KOTOpble
NMPUXOAATCH Ha ero 4oJo. NoToMy 4TO topuan4eckn BolnTn N3 AO MOXXHO TOJIbKO OAHUM
crnocobom — npopas, Nnepenas UM Kak-1mbo eule nepeoopMmB CBOUN akLUUK (UK
aKLNI0) TpeTbeMy nnyy.

3HaunT, AO 3aCcTpaxoBaHO OT OTTOKa CBOEro nMmyuiecTsa B C/ly4ae BbiXo4da U3 HEro
Y4aCTHUKOB.

AO Kak popMa obbeanHEHU KannTanoB, pacCYMTaHO Ha KpPyrnHoe
npennpuHNMaTesIbCTBO N KaK NMpaBuJio He BblaaeTca MesIKuM KoMnaHuam. B AO
OrpaHn4YeHnsa Ha KoJIn4ecTBO Y4aCTHUKOB[27].

K BkntoyaeT B ceba 0606uweHHbIn cnncok npasus 06 AO, OCHOBHbIE MOJIOXKEHUSA X
npaBoBon hopMbl onmncaHbl B PepepasbHoM 3akoHe "O6 akuMmoHepHbIX obuiecTBax".
OfnHako HopMbl K 1 3aKOHa He BKJIl0OYaloT B cebs NpaBoOBbie NOSIOXKEHUSA pa3nyHbixX AO,
KOTOpble hOPMUPYIOTCA B X04e NpMBaTU3aLUUN rOCYAapCTBEHHbIX N MYHULUMANbHbIX
npeanpuaTuin, Tak Kak B UX CTaTyce O0BOJIbHO NOAPOOHO nNponuncaHbl 0CobbIM
3aKOHOA4ATeNIbCTBOM O NpuBaTu3auun. B xoge npmeatmsaumnm akumoHepHasa opma
opraHm3aummn npeanpuHMMaTeNbCTBa MOXKET ObiTb NCNOJIb30BaHa A9 NepepacyeTa, a
He ON14 BJIMBaHUA KanuTasios.

Co3paHune AO gonyckaeTcs U O4HUM NULLOM N XKe BoobLwe CoCToATb U3
€AVNHCTBEHHOro y4yacTHMKa. Takoe AO Ha3bIBalOT "KoOMMaHmen 1-ro nmua".

CornacHo K 3anpeweHo nMmeTb AO B Ka4yeCTBe egUHCTBEHHOIr0 y4aCTHMKA APYrylo
"KkoMnaHwuto 1-ro nnua".

B cootBeTcTBUKU C M. 3 CT. 98 K eAMHCTBEHHbIM y4peanTenbHblM oKkyMeHToM AO
MOXeT CYMTaTbCA ero yctas[28]. B ycTaBe obs3aHbl NpUCYyTCTBOBATb CBEAEHMUSA O TUMax
BblNyCKaeMbIX 06LLeCTBOM akKUUA, X HOMUHAJIbHOW CTOMMOCTU U KOJIMYeCTBa, O pa3Mepe
yCTaBHOro KanmTtasia, 0 NpaBax akLMOHEepax U KOMMeTeHUUn OpraHoB yrnpasJJieHUs, B
TOM 4YuUCse N Te, No KOTOPLIM NPUHATUE peLleHne OCYLLeCTBASETCA TOJIbKO eANHOrlacHo
NN KBaIMPULMPOBAHHbLIM BONbLUMHCTBOM. YCTaBHbIA KanuTan — "3TO MUHUMasIbHas
rapaHTna yooBAeTBOPEHUSA UMYLLECTBEHHbIX TpeboBaHN KpeanTopos".

BepanKT 0 peopraHmn3saumm nnm nnkenaaumum AO MoXKeT 03BYYMTb TOJIbKO obLlee
cobpaHume, MOTOMY YTO 3TOT BOMPOC OTHOCUTCS K €ro UCKJIYUTENbHON KOMMETEeHLMN.



Cnepnysa cT. 104 (n. 2) cywecTByeT onpeaeneHHbln IMMNT Ha npeobpa3soBaHmne AO: OHO
npuHMMaeT opmy noboro gpyroro obuiecTsa (C orpaHNY4eHHOW OTBETCTBEHHOCTbLIO NN
OOMOJIHUTENIbHON OTBETCTBEHHOCTbLIO) NN XXe NPOon3BOLACTBEHHOIO KoornepaTuBea.

Mpwn npeobpa3zoBaHun AO cregyeT MPUHUMATL B pacyeT cneunpuky akLLMOHEePHOro
KannTana, KoTopas MoXeT OblTb Bblpa)keHa Haasexalmmm LeHHbIMY ByMmaramun. OHM
HY>XOaloTCA KpoMe TUMNOBbIX NMpeobpa3oBaTesibHbIX AENCTBUN, YH4aCTUS U NOraweHmns
aKumn npeobpa3oBaTesibHbIX 06LLECTB U NX CMeHbl (0bMeHa) akuMaMm 3aHOBO
CO3MaHHbIX obLLecTB.

AO pensaTcsa Ha ABa BMUAa:
OTKpPbITOro
3aKpbITOro Tuna.

YHUTapHble KOMMaHUN— KOMMep4YeCcKmne opraHn3sauum, y KOTopbixX HET npasa
COBCTBEHHOCTM Ha 3aNKCMPOBAHHOE 3a HUMU BNadenNbLeM NMyLLLECTBO[29].

YHUTapHble KOMNAaHUN O0JIXXKHbl CO34aBaTbCA TONIbKO PO, cybbekTamun PO,
MyHUUWNanbHbIMKU 06pa3oBaHUAMU, KOTOPbIE A0JIKHbI ObITb BlagesbLamm
3aMKCUPOBAHHOI0O 3@ YHUTAPHbIMM NpeanpuaTuaIMmn nmyuiecTsa.

YHUTapHble KOMNaHUKM BageT ocobon NpaBoCcNOCOOHOCTLIO.

CyLLI,eCTBleT KOMMaHUW Ha npase X035NCTBEHHOro BeAeHNS N Ha npase onepaTmBHOro
yrnpasJsieHnd (nx ewe NMMEHYIOT Ka3eHHbIMNA I'Ipe,D,I'IpVIFlTVIFlMVI).

MeXay HUMW CYLLLeCTBYIOT CrieayroLline oTanyms:

Ka3seHHoe npeanpusTne Ao/KHO (hOPMUPOBATLCS TOJIbKO PO;
cybCcnanapHyo 0OTBETCTBEHHOCTb MO A0JIraM Ka3eHHOM KOMMaHun HeceT PO;
Ka3eHHoe npeanpusaTne He Npu3HaeTcs 6aHKPOTOM;

Ka3eHHOoe npeanpmnatTne nMeeT rnpasa e4NHOJINYHO NMPUHNMMATb peLleHnsd rno
I'IpOVI3Be,£I,eHHOVI npoaykumnm, KoOHe4Ho, eCJin 3TO He MNMPOornnMcaHo B 3aKOHE NJInN nobbix
OPYTrnXx rnmpaBOBbIX aKTaxX;

BJ/lagenel 3aKpernJieHHoro 3a aTuMm npeanpmnaTtnemMm nMmywlectea MOXXeET BbIHECTb NJTN
yOaJinTb, HEUCMNOJIb3yeMoe NJin NcnoJibsyemoe He rno HasHa4eHnio NMyLlecTBoO.



Bnageney 3aKpensieHHOro 3a YHUTapHbIM NpeanpusaTUeM UMyLLecTBa MMeeT MNpaBo:
OTKPbIBATb, 3aKpbIBaTb NpeanpusTue;

Ha3Ha4YaTb OCHOBHbIE 3a4a4YM 1 onpenensTb yCTaB NpeanpusaTus;

onpeaensTb opraHbl ynpaBneHus (AnpekTopa) NnpeanpusTus;

nosyyaTb 4YacTb Npubblan npeanpuaTna30].

NMpon3BOACTBEHHLIN KOonepaTus (apTenb) — [obpoBosibHOEe 0bbegnHeHNE N0aen B
dopMe YneHcTBa A4S oCylecTBeHnsa obuen Nnpon3BoaCcTBEHHON NN XO3ANCTBEHHOWN
neaTenbHOCTU, KoTopasa 6a3npyeTcs Ha UX HeNnocpeaCTBEHHOM TPYyAOBOM U KaKoM-nbo
OPYroM y4acTum N CJNAHNN ero YJeHaMn nmyuleCTBeHHbIX NaeBblX B3HOCOB[31].

KonnyecTBo y4aCTHUKOB HE MOXKeT ObITb MeHee 5.

Ka)XOblll y4aCTHUK KoornepaTuea MMeeT OAUNH NOJTHOLEHHbIA F0N10C, HE3aBUCUMMO OT
napamMeTpa MaeBoro B3HOCA, €C/ZIN B YCTaBE He NPONMcaHo HUYEro UHOTO.

Mpnbbiab N MMYLLECTBO, KOTOPOE 0CTaeTCa Nocjie NMKBMAALNN KoonepaTuea,
pa3fensercs Mexnay BCeMU YieHaMu, N 3aBUCUT B BosbLUIen CTENEHN OT CyMMbl
N3Ha4yasIbHOro BKJaja.

Ha y4aCTHUKOB HanaraeTcs OOMNOJIHUTEeNIbHaA (cy6C|/|,u,|/|apHaﬂ) OTBETCTBEHHOCTb MO
0oJiraM KoorepaTtumBa.

MO>XHO AOMYCTUTb K Y4acTUO B MPON3BOACTBEHHOM KOOMNEpPaTMBE TOJIbKO KOMUTETbI
(6e3 TpyaoBOro y4acTus), HO 3TO y4aCTUe He A0JIKHO 3aHMMaTb 6onblue 25% naeBoro
doHaa KoonepaTmBa. KaXkabl y4aCTHUK NPOM3BOACTBEHHOrO KoonepaTmnea nMeeT
NMPenMyLLLEeCTBO NPW NMOKYMNKe nasi B UMyLLecTBe KoonepaTmeal[32].

Bbiclwinin opraH koonepaTuBa — obuiee cobpaHme 4nNeHOB, OpraH TeKYLLEro yrnpaBaeHus
(nnwn) npencepnatenb. HabnwaaTtenbHbln CoBeT B 0643aTe/IbHOM NopsafKe CO34aeTCH B
TOM KoornepaTunee, B KOTOPOM HUMCSI0 ero YaeHoB 6onbe 50. NMpon3BoACTBEHHbIN
KoornepaTus eCTb BO3MOXXHOCTb npeobpa3oBaTb, €C/iM ero YjeHbl B X03AACTBEHHOM
ToBapuLwecTse nam obuiecTse NpUMyT B 3TOM BONPOCe eanHOriacHoe pelleHne[33].

K PO Bknto4aeT B cebs NOMHLIA CNNCOK OpraHM3aLMoOHHO-NPaBOBbLIX POPM
KOMMeEpYeCKNX lpnagnvyecknx nuy, cnegoBaTesibHO, HUKakmne gpyrmue oopmsl
KOMMepYeCKNxX opraHn3aunm cyulecTtsoBaTb HE MOryT.



2.2. Opuanyeckue nuua B BUAe HeKOMMepUYeCcKux
OpraHu3auum

HekomMmMep4yeckune opraHusaunum nMerT MecTo bbiTb U B OpraHnM3aLMOHHO-NPaBOBbIX
dhopMax, KoTopble AO0CTAaTOYHO NOJIHO OMUCbLIBAeTCH Kak B K, Tak U npo4ynmm
dhenepanbHbiMM 3aKOHaMW. parkgaHCKNN Koaekc A0nyCKaeT BO3MOXXHOCTb
CYLLECTBOBAHMSA U TaKNX BUAOB HEKOMMEPYECKNX OPraHn3aL i, Kak:

NMoTpebuTenbCkM KoonepaTme — obbegnHEHNE rpa>kgaH N IPUANYECKUX UL, Ha
0o6poBOILHON OCHOBE M Ha OCHOBAHMKM YNI€HCTBa N Npecaeayowmnx 3agady
yOOBJIETBOPEHMNSA MaTepuaibHbIX U APYrux noTpebHOoCTen y4aCTHUKOB, KOTOpPOe
peann3yeTcsa C NOMOLLbIO CJIMAHUS €ro YJeHaMM NMMYLLEeCTBEHHbIX NaeBbiX B3HOCOB[34].

Ecnm KoonepaTmB Ha4YMHAET HEeCTU YObITKU, €ro YaeHbl A0JIKHblI MOracuTb X C MOMOLLbIO
AOMNOJIHNTENbHbLIX B3HOCOB. JInua, BCTYNMBLUME B KOOMEpPaTnB, HECYT OOMNOJIHUTESbHYIO
(cybcmamnapHyto) OTBETCTBEHHOCTb MO BCEM 3a40JI)KEHHOCTSM KOonepaTuBa B TOM 4ucse
N HEBHECEHHOW 4YaCTun OOMOJIHNTENIbHOIO B3HOCA.

doHAO — He Npefslararowas YJ1eHCTBa HEKOMMeEpPYeCcKasa opraHm3saumns, opraHm3oBaHHas
rpa>kgaHaMmum n (Mnun) LPUANYECKUMN NMUAMN Ha 4OOPOBOJIbHbLIX MMYLLLECTBEHHbIX
B3HOCAX, 1 NpecnenyLlas coumnanbHble, 6naroTBopuTenbHble, KYJIbTYPHbIE,
obpa3oBaTeNbHbIe N UHble 0O EeCcTBEHHbIE Lenn[35].

YypexaeHne — opraHusaums, chopMmmpoBaHHas cCO6CTBEHHMKOM A8 OCYLLECTBeHNA
yNpaBJ/IEHYECKUNX, COLMANBHO-KYJIbTYPHbIX NN NHbIX QPYHKLNIA HEKOMMEPYECKOTro
XapakTepa 1 hnHaHCUpyemMas UM NOJSIHOCTbIO MM YaCTUYHO.

YypexxaeHune BnageeT NpuUKpensieHHbIM K HEMY UMYLLLECTBOM Ha NpaBe onepaTUBHOIo
ynpasseHus. Y4ypexxaeHne gaeT oTBeT No cBouM oba3aTenbCTBaM JIMWb HaXogaWMMCSA B
€ro NOCTaHOBJ/IEHUN OEeHEeXHbIMU cpeAcTBaMu. ECn nx HeJoCcTaToYHO AOMNOJHUTENbHYIO
(cybcmamnapHyto) OTBETCTBEHHOCTb NO ero obsa3atenbctBam bepeT Ha cebqa Bnageneuy
COOTBETCTBYOLWEro nmyuiecrtsa[36].

ObuecTBEHHbIE U PENUTNO3HbIE OpraHn3aunmn (0bbeanHeHns) — no6poBObHbLIN COO3
nnu, cobpaHHbIN B y4peXX4EHHOM 3aKOHOM Nopsake A yaoB/eTBOPEHUS OYXOBHbIX UK
WHbIX HEMaTepuanbHbIX NoTpebHocTen[37].



ObbennHeHus ropngn4ecknx anu (accoumaumnm n coro3bl) — HekKoMMep4eckne
OopraHmsaunn, codgaBaeMblie OpNANHYECKNMIN JINLaMN 014 KOOPONHaUNWN NX
neatenbHoOCTU. KoMMepyeckme n HekoMMepyeckme opraHmsaumm He MOryT COBMeCTHO
Apyr C Apyrom co3faBaTb accoumaumm nam cor3bl[38].

CaMoCTOATENbHOW Pa3HOBMAHOCTbLIO accolMauUmnm aBASEeTCS TOProBo-NPoOMbILLIEHHAs
nanaTtal39].

TMNMN npenctaBnseT cobon nobpoBoNbHOE CANAHNE Ha HaYaslaX YNeHCTBa KOMMepP4YeCcKmnxX
opraHu3aumm n NHOMBMAyaabHbIX NpeanpuHMMaTenen, OCHOBaAHHbLIX UMW C LLeNbio
noafep>XXKn pa3sBuTua npegnpuHMMaTenbCTBa, OpraHn3aunm B3amMmonencTemns
npeanpuHMMaTesnen, a Takxe npeacrtaBseHns N 3aWnTbl UX NHTepecoB[40].

NHble 3aKOHbI 00MYCKalOT BO3MOXXHOCTb MOSABJIEHUSA TaKUX LOPUANYECKMNX NULL B OPME:
HEKOMMEPYECKNX NAPTHEPCTB 1 aBTOHOMHbIX HEKOMMEPYECKNX OpraHn3auuni;
TOProBO-NPOMbILLJIEHHbIX NanaT;

TOBapPHbIX BUpX;

TOBapMLLECTB COBCTBEHHNKOB XWUbS.

MHoOrne HekoMMep4yeckme opraHmsaLmm, No NpMMepy KoOMMepyecKnx, Ha3blBatoT cebs
KopnopaumnamMmm, noCTpoeHHbIM Ha MpuHLUUMNe 4JeHCTBa.

Cpeln HEKOMMEPYECKMX OpraHn3auUni TakXKe MOXKHO BCTPETUTb U lopuanYeckmne nuua,
KOTOpble He ABNSAIOTCA Kopropaunsamu. Yawe BCcero K HAM OTHOCAT POHAbI, YYPEXXOEHUNS
N aBTOHOMHbIE HEKOMMEpYeCKMe opraHm3saumn[4l].

ToBapuLWECTBOM COOBCTBEHHMKOB Wb CTAHOBUTCS OpraHu3aLuns, co3faHHas rno
NPUHLNNY YeHCTBa rpakgaHamu uan apyruMmm cobcTBeHHUKaMm XXunbs ons obuero
NCMNOJ/Ib30BaHNSA 06 BEKTOB HEABUXXMMOCTU, UMEIOLLIMXCSA Y HUX B COBCTBEHHOCTH,
06CcNyXKMBaOLWMX NPUHAANEXALLNE UM XKUJble NoMeLLeHnsA[42].

HekoMmMep4ecKM NapTHEPCTBOM CHYHMTAEeTCsd OCHOBAaHHOE Ha YJlIeHCTBe obbeanHeHmne
rpa>xxgaH n vopngnyecknx auny, cosgaHHoe nMnm an4d CooencTBusa CBOMMIN YieHaMun B
OOCTNXKEHNN HEKOMMEPYECKNX uenen nyTem ocywecTtBineHmnA HpeﬂﬂpMHMMaTeﬂbCKOﬂ
neartenbHoCcTun[43].

CamMoCTOATEIbHOM HEKOMMEPYECKOM OpraHmn3aumen CHMTaeTCcs opraHm3aumns, kKotopas
He MeeT YJIeHCTBa U BOCCO34aeTCs C NMOMOLLbIO MMYLLLECTBEHHbIX B3HOCOB y4peaunTenen



NN OKa3aHWS BCEBO3MOXXHbIX YC/YT (Ctofa BK/OYAOT U YCYr HEKOMMEPYEeCKOro
XapaKTepa) 1 cHMuTatowancs nosIHoNpPaBHbIM BlafaesbLeM CBOEro MMyLLecTBal44].

ToBapHOW BUpxel cYNTaAeTCa Co3AaHHOe Mo NPUHLNUMY YIeHCTBa 0bbeanHeHne
npegnpuHUMaTenein, OCHOBaHHOE UMW A8 OpraHn3aunn crneymasnbHbIX MyOanYHbIX
TOProB Mo npojaxke ornpenesieHHbIX TOBapoB[45].

CnepoBaTesibHO, Pa3HnUa Mexxay KoMmMep4YeCKNnMnM n HeKoMMep4eCKnMn opnagn4eckKnmMmm
JnMUuaMun 3aKJIl04aeTCd B CsieaytoemMm:

MNepBUYHas Leslb KOMMEPYECKUX OpraHnu3aunum — rnoayyeHme npmbsian, B oTanyme oT
HEKOMMEpPYECKUNX, KOTOPbIE MOrYT OCYLLECTBAATb NpeanpuHUMaTeNIbCKY0 OeATesIbHOCTb
NNWb NOTOMY, 4TO 3TO Heob6Xx0AMMO AN AOCTUXKEHUA Lenel, paan KOTOPbIX OHW
OCHOBaHBbI;

NpnBbbIJIb KOMMEPYECKUX OpraHn3auni 4enmTca Mexxay UM y4aCTHUKaMu, a npmbbinib
HEKOMMEpPYECKNX OpraHn3aunm naeTt Ha AOCTMXKEeHNEe Tex uenen, Ana NCnosiHeHns
KOTOPbIX OHW CO34aHbl;

KoOMMep4Yeckme opraHusaunm obnanatot obuien NpaBocnoCobHOCTbIO, HEKOMMEPYECKNEe
— cneyunanbHON;

KOMMepYecKmne opraHm3saumm MoryT co3aBaTbCs TOJIbKO B hOpMe XO35NCTBEHHbIX
TOBapuLLECTB 1 06LLeCcTB, NPON3BOACTBEHHbLIX KOONEPaTUBOB, FrOCY0AaPCTBEHHbLIX U
MYHULWNANbHbIX YHUTAPHbIX NPeanpusaTuin; a HeKoMmMmepyeckme — B oopMax,
npenycMoTpeHHbiX TK PO u gpyrumMmm 3akoHamu.

3aKJsiloueHue

NHCTUTYT lOpUANYECKOro nmua cnenyeTt OTHOCUTb K CMUCKY OCHOBHbIX B POCCUIACKOM
rpakaaHCKoOM npase. Ero 4acTo onpenensitoT Kak COBOKYMNHOCTb (MOACUCTEMY) HOPM,
yypexxaatLwmx NpaBoCnocobHOCTb PUANYECKOro LA U BapuaHTbl €e OCYLLLeCTBAEHUS,
NopsifAoK CO3A4aHNS, peopraHn3aumn 1 IMKBUAALUN OPULANYECKMX UL, @ TaKXe
0COH6EHHOCTUN NX OpraHM3aLMOHHO-NPaBOBbLIX OPM.

O6LMM NPUHLMMIOM A1 BCEX I0OpUANYECKUX INLL OCTAeTCa cneunanbHas
NpaBocnocobHOCTb. YHUBEpPCasibHas NPaBOCNOCOOHOCTb HOCUT XapakKTep UCKIIOYEHUS 13
obLiero npaBuia n OeNCTBYET JINb B OTHOLUEHUN KOMMEPYECKNX HEroCy 4apCTBEHHbIX
IOPUANYECKUX KL,



CylwiecTByoLasa B pOCCUNCKOM NpaBoOBeEHUN CUCTEMA IOpUaNYeCcKmnx nuy obycnosseHa
rnepexoaHbIM (0T LLEeHTPaZIM30BaHHO YNPaB/SAEMOro K pbIHOYHO-OPraHM3aLNOHHOMY)
XapakTepoM COBpeMEHHOWN 0Te4YeCTBEHHON 3KOHOMUKN. B ee cocTaBe COXpPaHATCS
nosTomMy npeobnagaHne B NJaHOBOM XO3AMNCTBE YHUTapPHbIe (FOCYAapCTBEHHbIE U
MYHULMMaNbHbIe) NPOM3BOACTBEHHbIE NPeAnpuaTns, a Takxe MHorne gpyrme
(HEKOMMepYeckune) opraHnsaunm — HeCoOBCTBEHHUKMN (YyYpexKAeHNS), NpU3HaHne
KOTOPbIX OPUANYECKMMN NNLLAMN HE CBONCTBEHHO TPAaAULNOHHOMY PbIHOYHOMY 060OpOTY.
Hapsny ¢ HUMK pa3BUBaKOTCS, 3aHUMasA rocNOACTBYOLWEe MecTo, obbl4Haa ons
PbIHOYHOW SKOHOMUKWN CYyOBEKTbI, aKLMOHEPHbIE U ApYrMe XO035NCTBEHHbIe 0bLlwecTBa 1
ToBapuLlecTBa.

K HeEKOMMepYeCKUM opraHm3aumnsam OTHOCATCA NnoTpebuTesnbCKne KoornepaTuBsl,
obuiecTBeHHbIE N peNurno3Hble opraHusaunm (obvegnHeHns), ydpexxaeHns, poHabl 1
apyrue npsamo npenycMoTpeHHbIe 3aKOHOM BUAbl OpUAnYeCcKunx nuu, (Hanpumep,
TOProBO-MNpOMbILLSIEHHbIE NanNaTbl U HEKOMMEpPYECKUe napTHepCTBa).

B 3aBMCMMOCTUM OT nNpas yqpenMTeneVl (y‘-IaCTHVIKOB) opnandyeckme amua Ha MMyLLecTBoO,
3aKOH pa3pendeT BCe ropungmnydeckme anua Ha 3 rpynnbl:

B nepByto rpynny BXoAsaT topnanyeckne nmua — cobctBeHHMKN. Bo BTOpyto rpynny
BKJIIOYAIOTCA lOpMANYECKNEe Nmua — He COBCTBEHHUKIN. K TpeTben rpyrnne OTHOCATCS
topnanyeckme nmua — cobCTBEHHMKN, HA NMYLLLECTBO KOTOPbIX UX yY4peanTenn
(yH4aCTHUMKWN) HE COXPaHAT HU 06A3aTeNbCTBEHHbIX, HU BELLHbIX NpaB.
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CcT. 121 TK; cT. 11 3aKoHa 0 HEKOMMep4YeCcKnx opraHmsaumnax T

CT. 1, 24, 25 3akoHa 0 ToBapuLLecTBax COBCTBEHHMKOB Xuabsa T

n. 1 n 8 3akoHa 0 HEKOMMepYeCckKux opraHmsaumax T

CcT. 10 3aKoHa 0 HeEKOMMep4eCcKnx opraHnsaumax T

CT. 2 3akoHa P® o ToBapHbIX Bup>xax n bupxeson Toprosne T



