Copnep>xaHue:

BBEOEHWE

Teopusa rocygapcTBa 1 NpaBa U3yyaeT obuime 3aKOHOMEPHOCTU NOABAEHNS,
CTaAHOBJIEHMS N PYHKLMOHNPOBAHMSA CTPaHbl N nMpaBa. MNpaBo, Kak counasbHbIn
WHCTUTYT, NoaBnsieTca 6ykBaJsIbHO COBMECTHO C FOCy4apCTBOM, MOTOMY YTO BO MHOIOM
OHW Npu3BaHbl rapaHTUpoBaTbobecneymBaTb 3PHEKTUBHOCTL AENCTBUA OPYr ApPYra.
OpraHbl rocygapCcTBa CTAHOBATCA OCHOBHbLIMU CTPYKTYPaMU, KOHTPOAMPYIOLWLUMN
BbIMNOJIHEHNE NPABOBbLIX NPeANVUCaHUA U pean3yoWmMK B Cly4ae X HapyLlleHuns
COOTBETCTBYIOLME IOPUANYECKME CaHKLMN,

MPUYMHBI N YCIOBUSA, Bbl3BaBLUME K XKWU3HW NpPaBo, BO MHOIrOM aHasIorn4Hbl MPpUYnHaM,
NOpOAUBLUMM rocynapcTeo. OgHakKo Mexay MOHOHOpMamum nepBobbITHOro obuiecTsa n
HOpMaMu NpaBa cyuwecTBoBasa 6osee rnybokas NPeeMCcTBEHHOCTb, YEM MexXXay
opraHamMuy poLoBOro camoyrpaBieHNs U opraHamMmum rocygapcTea. Bekoseble,
NpPoOBEpPEeHHblIe MHOIrMMU MOKOJIEHNAMU 0Bbl4anm pacLeHMBaINCh KakK AaHHble CBbile, Kak
npasuibHble N cnpaBensneble. Hanbonee LeHHble N3 HUX OblIM CAHKLNOHUPOBaHbI
rocyfapcTBoM. Kak BO3HMKJIO NpaBo? DTOT BOMNPOC MHTepeceH MHOrum n tem bonee
TeM, KTO BblOpan opucnpyneHunto cesoen npogeccmen - Hactosawen nnm dyayuen. Mo
Mepe pa3BuTusa obwecTBa 1 rocyfapcTea y Jlogen, eCTeCTBEHHO MEHSI0Ch U
npencraBieHne o npase, NOSABUIIOCbE MHOXXECTBO Pa3/INyHbIX NPaBOBbIX NAEN, TEOPUN U
CYy>KOEHUN.

MpaBo NpUHaANEXUT K KOJIMYECTBY He N1LLb ToJIbko 6osiee BecoMblx, HO 1 Bonee
TPYOHbIX COUManbHbIX ABNEeHUI. be3 npaBa HEBO3MOXXHO CYLLIECTBOBaHME COBPEMEHHOI 0
LMBUN30BaHHOIro obLecTBa, B CeCTBME 3TOro 60/bliyLLee CMbIC/T COAEPXKNUT
nccnegoBaHue npaea, ero QyHKUMA U OOKTPUH NOAB/IEHUSBO3SHUKHOBEHUS.
Yenoseveckoe obLiecTBO, 06yCNOB/IEHHOE COBMECTHOM CO3HATeNIbHON OeATeNIbHOCTbIO
NoAen, He MOXET CYLLeCTBOBAaTb W pa3BuBaThCs 6€3 counanbHbIX PEryasTopoB
nosesieHns. Ha nepBbIX Nopax, NokKa elwe NHAMBUA He Bblaensin cebs n3 nepBobbITHOro
CTaja, A1 Bblpa’keHnst HEKOW COLManbHOCTU A0CTAaTO4YHO BbI0O psiga 3anpeTos,
TOTEMOB, 6JIM3KNX MO CBOEMY MPOUCXOXKOEHNIO K €CTECTBEHHbLIM TPEOOBaHMSAM
noanep>XaHnsi Camoro poaa 4YenoBe4YeCcKoro, HanpMuMep, 3anpeTa KPOBOCMECUTENIbHOIo
H6paka, KOTOpbIN pe3Ko yxyaLan 300p0oBYy0 HAaceaCTBEHHOCTb.



B cnyyYae ecnm NpuHATL YTO NpeueneHT, CobCTBEHHO YTO NOsIBJIEHME NMpaBa Kak cdepsbl
cBo6oibl, 1 HAXOOUTCSA B 3aBUCUMOCTUN, ECTECTBEHHO, OT 3HA4YeHUS KybTypbl,
[YXOBHOCTW, HPABCTBEHHbIX OCHOB YeJIoBEKA N OT Y4TO Cpefbl, B KOTOPOW OH XXWUJ 1
TBOPWJI, OT XapakKTepa MaTepuabHbIX OTHOLWEHWI. iccnenoBaHue npoLecca rnosiBaeHns
npaBa pa3pelaeT nornyb>xe B3Tb B TOJIK COLMANIbHYIO Npupoay, ero 0CobeHHoCTU n
4yepThbl, BblAENSET BEPOSATHOCTb U3Y4YMUTb NPEANOChIIKM N 06CTOATENbLCTBA €ro
NOSsIBJIEHUNS U CTAHOBNEHUSPa3BUTUS. 1o Mepe CTaHOBJIEHNA OA0T BO3MOXHOCTL H6onee
4YeTKO KBa/MpuUUMpoBaTb BCE NpuUcyLLine npaBy MYHKLNK, TO €CTb F1aBHble
HanpaBJIEHHOCTN ero paboTkl, BepHee BBECTU €ro NPOCTPAHCTBO N POJIb B XXN3HMU
obLiecTBa N NONNTUYECKON CUCTeMbI. Bbl10 3amMeyeHo 60JbLLIOe KOIMYECTBO
BCEBO3MOXXHbIX MPAaBOBbIX MbICNAX, JOKTPUH U CYXKIOEHUA.

ObuiecTBEHHbIE OTHOLWEHNS B rOCy4apcTBe, Kak ocobas popma perynmpoBaHmnsa e GuHON
CUCTEeMbl HOPM 1 NpaBwu, obs3aTeNbHON ANA BCeX 4YneHoB obuiecTBa, ABNAIOTCA
00beKTOM nccnenoBaHUS.

MpenmeToM KypcoBol paboTbl SIBSIETCS NpaBoBasi CTOPOHA ornpeaesieHns npaea n ero
NCTOYHUKWN.

Llenbto KypcoBoi paboThl IBASETCS pacCMOTPeHNEe NOHATUSA NMpaBa, BOSHUKHOBEHME U
€ro OCHOBHbI€ XapaKTEPUCTUKMN.

3agaydun Kypcosomn paboThbl:

- paccMOTpeTb NMPMYNHbI BOSHUKHOBEHWSA NpaBa;

- MPOaHaNn3MpoBaTb Pa3BUTME NOAXOA0B K MOHMMaHMIO NpaBa;

- onpeaennTb COBPEMEHHOE NMOHMMaHME NpaBa B POCCUNCKON HayKe;
- pPaCCMOTPETb TEOPUU MPOUCXOXKAEHNSA NPaBa, €ro reHesuc;

- BbIIBUTb OCHOBHbIE XapaKTEPUCTUKN NMpaBa B 06bEKTMBHOM CBONCTBE N COLMANLHON
LLeHHOCTW npaBa. B paboTe ncnonb3oBaHbl MaTepuasnbl TaKUX aBTOPOB, Kak Mcaes U.A.,
YepHunosckmn 3.M., XKugkosa O.A., KpaweHHukoson H.A. n gpyrue. Kypcoas paboTa
COCTOUT M3 Tpex rJaB, Ha3BaHUA rj1aB COOTBETCTBYIOT O CBOEM COAEP>KAHUMN.

1.MoHATHe npaBa



1.1 Bo3HUKHOBEeHUe npaBa U ero passurue

B3rnagbl Ha NpaBo, ero NosiBJIeHNe N CoLuMasibHYO POJib MEHANINCL NO Mepe pa3BUTUSA
camoro obuwectea. CoBMECTHO C TEM, He o6pau_|,aﬂ BHNMMaHWNA Ha HEOAHO3HA4YHOCTb
y‘-IEHI/II7I O NnpaBe, OCHOBHadA MacCcCa KOHUEenunm o ero CYTU N Ha3Ha4YeHNN coaep>XaT pan
COBOKYIMHbIX MOJIOXKEHWUN:

- NPaBoO, Kak N rocyaapcTBO, BO3HUKAET Ha HeonpenenéHHoM 3Tane o6LecTBeHHOro
Pa3BUTUS N ABNAETCA OOCTMXKEHNEM YeNoBe4YeCKon LUMBUIN3ALIUN N KYNbTYpPbl;

- NpaBo - 3(p(heKTUBHOE CPEACTBO PEryIMPOBaAHNA 1N yNopsaoYeHns obLecTBEeHHbIX
OTHOLUEHWUI;

- Bblpa)kaeT rocygapCTBEHHYIO BOJIO, A4 LenieHanpas/ieHHOro v rnocaenoBaTesibHOro
ynpaBsieHnsa obuiecTeom;

- MpaBoO eCTb Mepa CcouMasibHOro NoBeAeHNs, oxXxpaHaeMas NPUHYANTENbHON CUI0N
rocypapcTtsa.’

Taknm obpa3om, NpaBo 3TO cucTeMa obueobs3aTesibHbIX, YCTAHOBIEHHbIX, OXPaHAEMbIX
rocyaapCTBOM MNpaBu NMoBeAeHUs, NpeaHa3HaYeHHbIX ONa PerympoBaHns v
ynopsaao4yeHms obuecTBeHHbIX OTHOLLIEHUN.

CeroiHs UCTOPUS NMOJIMTUYECKMX U MPABOBbIX Y4EHUN OTHOCUTCS K YNCJTY UCTOPUYECKMX
OVNCUMMAVH, N N3Yy4aloTCsA B BbICLLINX Y4ebHbIX 3aBeAeHUSAX Ha Iopuaondeckmux u
hakynbTeTax nNpaBa. LLUkonbHaa nporpamMmma Tak>XXe 3aTparmBaeT Hanbosnee BaXkHble
aCMNeKTbl CTAHOBNEHUS TOW WX MHON MNOJINTUYECKOW CUCTEMbI, YTOObI KaXK bl YeI0BEK
Yy>XK€ CO LWKOJIbHOW CKaMbW YMeN MPOBOAUTb Napassienn Mexay TeM UK UHbIM YYEHUEM
N CKOPOCTbIO PAa3BUTUSA HAYKN U TEXHUKU[1].

Ecnn 3aTparmBaTb CaMble paHHUE Teopun OPEBHOCTU, TO HAaYMHATbL CefyeT C APEBHEro
BocToka, Tak Kak MMEHHO TaM Mo oULMaIbHON NCTOPUM NMPON3OLLIO 3apoXKaeHMe
umsuansaummn. Kno4yesom 4epTon MUPONOHMMAHNS TOW 3MOXN ABSAACk PesINrMo3Has
[OorMa, CorslacHo KOTOpPOW BCe HEOOBACHMMbIE BELLM N MOHATUS COOTHOCUJIUCH C
60)KeCTBEeHHbIM BuageHneMm mmpa. Kn3Ho B To BpeMs bblla 4OCTAaTOYHO CNI0XKHas,
MOCKOJIbKY (DOPMO NMpaBieHNsS BO BCEX rOCyAapCcTBax Obisia TMpaHUS U OecrnoTmnsMm, co
CTOPOHbI NpaBneHus. ictopnyeckne npeueneHTbl, MOJINTUYECKUE N NMPABOBbLIE YHEHWNS
ob6ocHoBanun, cobCTBEHHO, 4TO NOAOOHbLIN MEeTo NpaBJ/ieHNs, B KOHLLE KOHLLOB, CMEHWUICA
6obLUe NOSANbHBIMU peXMMaMKN NpaBaeHN Npu nepexone oT paboBnagenb4eckoro



CTpOS K (heonasibHOMY. ITO NMPOU3OLLJIO B pe3yJibTaTe NOCTENEeHHOro pa3BnTms
CO3HaHus obLlecTBa, Tak Kak JIloAN CTaHOBUANCL Bosiee pas3BuUTbIM U
NHOpPMUpoBaHHbIMKN. HO paccMmaTpuBas heoganbHoe 06WecTBO, MOXKHO OTMETUTDb
HecnpaBea/INBOCTb MO OTHOLLUEHMIO K OCHOBHOW 4YaCTW HacesieHUs, KOTopoe nponosikKano
OCTaBaTbCA B MOJIHON 3aBUCUMOCTW OT BOJIM NpaBuTenen. Jinwb C 3noxon Bo3poxxaeHus
Ha4YMHaOTCA N3MEHEHNSA B Pa3BUTUN 0bLLECTBA, KOTOPbIE MO3BOJIAIOT NOCTEMNEHHO
OTXOAUTb OT CPEAHEBEKOBOI0 PEINIMO3HOIro haHaTU3Ma K Hay4YHbIM OTKPbITUSAM B
pa3HbIX chepax oeAaTeNIbHOCTHU.

Ha py6exxe XVI-XVII BEKOB Ha4MHAOT NOSABAATLCA MepPBble YHUBEPCUTETbI, KOTOPbIE
nocTeneHHoO hOPMUPYIOT HOBOE NpocBeLleHHoe obLecTBo. MNpnBmMBalOT NHTEpPEC A aen
K npuponae, pusnvyecknum asseHnsam. OTKpbIBAlOTCA HOBble MaTEPUKU N CTPaHbI.
KynbTypbl pa3HbIX HAPO40B HAa4YMHAKOT MNOCTENEHHO NMPOHMKaTb APYr B Apyra, gopmMupys
MOCTENEHHO CUCTEMY B3aMMOLENCTBUSA MeXAy BCEMU /I0AbMU HA OCHOBE YBa)KeHUs
npas 1 cBobo Ka>Kaoro yenosekal2].

3T nccneposaHmsa GOopMUPYOT OCHOBY obLen npaBoBon 6a3bl, U MHOIME NPUXOAAT K
npaBnbHOMY BbIBOAY O TOM, YTO AAPOM BCEX B3aMMOOTHOLUEHUNN, KaK Mexay
rocygapcTBaMu, Tak N MexxAy OTAe/IbHbIMU JII0AbMU MOJIOXKEH MPUHLNM YBa)KEeHUS NpaB
n ceobop apyroro 4yenoseka. ctopms noaMTUHECKUX U NPABOBLIX YY4EHUW BKJIOYAET B
cebsa Tpyabl TaKNX BENNKNX aesTenen, kak Hukono Makuasennn, Tomac MaHH, 'pouunn,
[O>XoH JIokk, ToMmac Mopp, XKaH XKak Pycco n mHorune gpyrue. B XX BeKe MOXXHO
BblAENNTb Hanbonee 3Ha4YMMyto poab MapTuHa JlioTepa KnHra B 6opbbe 3a paBHOMpasumne
YyepHoKoXero HaceneHuns s CLLUA. BeNnkKnn MHOAUNCKNIN NPOoNoBeAHUK N 0BLLECTBEHHbLIN
neatenb MaxaTma NaHOM B NPOLLJIOM BEKE TakK>XXe CTOSA/ Ha NyTU ryMaHM3Ma, OKa3as
3Ha4YnTEeNIbHOE BJINSAHNE Ha BCIO MUPOBYIO UCTOPUID. BTOpas MnpoBas BOMHa Nokasasa,
4YTO, HECMOTPSA Ha BCe ycunusa obuwiectBa Havana XX BekKa, NpakTUYeCKN BeCb
LWBUIN30BAHHbLIA MNP OblN BTAHYT B CaMy0 KPOBOMPOJINTHYIO BONHY B UCTOPUN
yesiloBe4yecCTBa, B pe3ysibTaTe KOTOPOM NOrmbam COTHN MUINIMOHOB O OEN.
MonnTnyeckme n NpaBoBbIE YY4EHUSA BTOPON NOJIOBMHBI XX BEKa OT/INYAKOTCA B OCHOBHOM
yCUEHNEM N'YMaHUCTUYECKNX TEHOEHUWN, @ TakKXe ycunneHmnem 6opbbbl 3a npasa un
cBoboabl Ntogen B pasHbix cTpaHax. OgHaKoO, COBPEMEHHas LMBUAM3aLUNA HAXOANTCS B
MOCTOAHHOM HaMps>XeHUN N passinyHble BOEHHbIE KOH(JINKTbI JINLLIHUIA pa3 AOKa3biBalOT
TO, 4TO BCe eule cyulecTsyeT 60bLLIOE KOIMYECTBO HEpa3peLLleHHbIX BONPOCOB, Ha
KoTopble Heo6XoaMMO HaW T NpaBUJibHbIE OTBETHI.

EcTecTBEeHHO-NMpaBoBas Teopusa — naes eCTeCTBEHHOro npasa BO3HMKA B [lpeBHen
peunn n OpesHeM Pume (ee ocHoBaTenu CokpaT, ApuctoTens, UnuepoH, YnbnnaH). OHa
NCXOOUT N3 CyLeCTBOBaHNA ABYX CUCTEM NpaBa — €CTeCTBEHHOro N NO3NTUBHOTO.



Mo3uTuBHOE (MOJI0XKNTEILHOE) MPaBo, 3TO 0PULINaILHO NPU3HAHHOE B rocyaapcTBe
NpPaBo, BbIPA)XAETCs B 3aKOHAX U APYrnX NpaBOBbIX JOKYMEHTaxX rocyjapCTBEHHOM
BJIACTU, B CAHKLIMOHUPYEMbIX €0 0bblvasXx.

EcTecTBEHHOE nMpaBo UCXOAUT U3 CaMOW NMPUPOLbl YesloBEKaA, ero pasyma, NpMHUNNOB
HPaBCTBEHHOCTU. NO3MTUBHOE NpaBo, NPoTUBOpPeYaLlee TpeboBaHNAM eCTeCTBEHHOr 0,
OOJIKHO BbITb 3aMEeHEeHO Ha NO3UTUBHOE, OCHOBbIBAOLLEECS Ha eCTECTBEHHbIX 3aKOHaXx.
HpaBCTBEHHbIE U MPaBOBbIE UAEN, MPUHLMMbI, nOeanbl, TPeboBaHNA HE ABAAIOTCH
NMpaBOM B IOPNUONYECKOM CMbIC/E, a NpeacTaBnatoT cobon Mopasb, NpaBOCO3HaHMeE,
OeMOoKpaTu4eckme ycTtpemneHus (bnamxanwyo n Heobxoammyo npeanochiKy rnpasa).
Ba>kHas posib B NpeTBOPEHUN naeasioB eCTECTBEHHOINO NpaBa NPUHALNEXUT
OCHOBAHHOMY Ha HEM MNO3UTUBHOMY (COBCTBEHHO OPUANYECKOMY) MPaBy.

NcTopuyeckas WwkKosa npasa cnoXKunacb B nepson TpeTtn XIX Beka B NlepmaHuu (ee
npeanctasutenu: Nyctas N'yro, CasuHbK, MNMyxTa[3]. OHa oTpuLaia BO3SMOXHOCTb
CyLlecTBOBaHNA eAMHOro A1 BCeX Hapo40B npasa, NCXoausaa N3 Toro, 4To y Ka)kaoro
HapoZa eCTb CBOE, CBOMCTBEHHOE eMy MpaBo, onpeaesieHHoe NCTOPUYECKN NPUCYLLUM
eMy HapoAHbIM AyXOM. [paBo Ka>KAoro HapoAa, 3To Bblpa)keHne obuero cCo3HaHuS,
obuiero ybexxaeHus, Kak pesynbTaT UCTOPUYECKOro rnpoLuecca. 3aKoH — 3TO He
€0WNHCTBEHHbIV U3 NCTOYHMKOB npaBa, GopMUpoOBaHME ero CpaBHMBAJIOCh C NpaBuIamMmn
Nrpbl, KOTOPblE YyCTaHaB/IMBAOTCA NOCTENEHHO Ha OCHOBE CJIOXKMBLUENCS NMPakKTUKK. Ha
nepsoM MecTe — obblyan. [oNoXKnTesbHas poJib NPUBAEKIA BHUMaHNE K
HeobxooMMOCTN N3yYeHUa UCTOPUN NpaBa, ero NCTOYHUKOB, OKasaJsa BNSHME Ha
pa3BUTME NPaBOBOM MbIC/IN (Ha NCUXONIOrNYECKNIA U COLMOSIONMYECKMA NOAXOAbI K
MOHWUMAHMIO NMpaBa).

Ncuxonornyeckas Teopus npaBa — BMeCTE C HOPMaMn N ngessMun npasa un
MPaBOOTHOLLUEHNSAMUN B MOHATME NPaBa BKAKOYAOT U MPaBOCO3HaHME — Havano XX BeKa
— NepmaHua (KHann) n ®paHuuna (Tapa), Poccusa / Monbwa (MeTpaxknuknin). BelgensaoT
NBa npaBa: rMno3anTMBHOE - 0OULINAIbHO AENCTBYET B rOCyAapCTBe, Bbipa’kaeTCs B
3aKOHaXx, MOYTUN HE AOCTYMNHO rpakKAaHaM; MHTYUTUBHOE - BCTPEYaeTCs B NCUXOJIOT NN
Noaen, C HAM JII0AN NOCTOSAHHO CTaJIKUBAKOTCA.

EOVHCTBEHHbIN NCTOYHMK NpaBa — MHAUBUAYaIbHOE CO3HaHMe.

NMpaBO — 3TO NMepeXXmnBaHMSA YesloBEKA, KOTOPbIN, C OAHOW CTOPOHbI, Y4UTbIBAET YblO-
nnbo 0683aHHOCTb COBEpPLUNTbL Kakune-nnbo oencrtens, a ¢ opyron — 4ybe-nmbo
npeponpenesneHHoe 06543aHHOCTbLIO MPUTSA3aHME Ha OCYLWECTBJIEHNE 3TUX OENCTBUN
(BO3OEP>XXAHUIN OT HUX).



Cpenn pa3IinyHbIX NCUXOJIOMrMYECKUX COCTOSAHUW NepBoe MeCcTo 3aHUMaKT IMOLUN:
nMmnepaTmBHble (HPAaBCTBEHHbLIE) N UMMNEPATUBHO-aTPUOYTUBHLIE (MPaBOBLIE).

NmnepaTuBHas aMounss — 3TO OAHOCTOPOHHEE NepeXxmnBaHMe nnMuUomM 0693aHHOCTH
COBEPLUINTb AENCTBME B OTHOLIEHUN APYroro nua, HoO He CONPOBOXXAAETCS
nepexuBaHueM Opyron CTOPOHOW npaBa NoTpeboBaTh BbINOJHEHUS OAHHOMN
obsa3aHHOCTMN.

iIMnepaTuBHO-aTpUbyTUBHAs — 3TO ABYCTOPOHHSS 3MOLIUS, NEpPeXXMBaHNE OOHUM JINLLOM
0643aHHOCTN CONPOBOXAAETCS C NepeXXUBaHNEM APYro CTOPOHOWM NpaBa noTpeboBaTb
BbIMNOJIHEHUSA 06513aHHOCTN. I3 MNepaTUBHO-aTPUOYTUBHBLIX SMOLMIA CKNaAblBaeTCS
NHTYUTUBHOE, MCUXMYECKOe MpPaBo, KOTOPOMY NMPUHALEXUT NepBoe MecTo B
pPeryampoBaHUn MMYLLLEECTBEHHbIX, CEMEMNHbIX, Hac/eACTBEHHbIX OTHOWEHUN. CKOJIbKO
noaen, CToNIbKo MoXeT ObiTb U UHTYUTUBHbIX MpPaB.

HopMaTuBucTckas (abCcTpakTHO-HOPMaTMBHANA) Teopus NpaBa 6epeT cBoe Havyaso oT
«KaTeropnyeckoro uMmnepaTtumea» KaHTa Kak obLieoba3aTenbHOro TpeboBaHNs YNCTON
BOJIN, HE3ABUCUMOW OT BHELLHUX SIBNEHUI, BbiBE/a NPaBO U3 HPAaBCTBEHHOCTM (T.e€.
BblABUHYJIa WOEK0 NPABOBOIro rocygapcTBa — CaMOOrpaHUYeHne BNacT 3aKOHOM).

Ha4ano XX Beka — rnaBHOe MeCcTOo B TEOPUU — YUCTOE y4eHune o npaBe (Kenb3eH).
NMpaBo — Opnaonveckmne HopMbl, pacCMaTpPUBaAJINCL B OTPbIBE OT 3KOHOMUKU, MOJINTUKHA,
coumanbHOM CTPYKTYpbl obwecTBal4]. NpaBoBble HOPMbl BO3HUKAOT N Pa3BMUBAOTCH He
N3 peasibHbIX 06LLEeCTBEHHbIX OTHOLWEHU, a N3 POpManbHOro yCTaHOB/IEHUS
rocypapcteom. O6s3aTe/IbHOCTb MPaBOBbLIX HOPM CrieayeT U3 roCy4apCTBEHHOIO
aBTopuTeTa. PakTn4yeckoe OToOXKAeCTBJ/IeHMe rocyfapcTea v npasa.

Couwnonorun4yeckas Teopus rnpasa 3TO «LWKoJsa cBobogHOro npaBa» (Ipanx) — KXuneoe
npaBo HapoAa, KOTOPOEe OCHOBAHO He Ha 3aKOHe, a Ha cBO6OAHOM YCMOTpPEHUN Cyaen:
aOMUHUCTPATMBHbIE aKTbl, CyaebHble pelleHns, Npurosopbl, 0bbi4am, NpaBoOCO3HaHME
cynewn, NpaBOOTHOLLEHUSA N lopngnyeckme HopMbl.

MpaBo 40/IXKHO pacCMaTPMBATLCA TOJIbKO B AENCTBUM, B MpoLLecce NpMMeHeHus.
HopmoTBOpYecTBO — cyabu. [oa npaBom B AaHHOW TEOPUM NOHUMAETCS COBOKYMHOCTb
NMPaBOBbIX OTHOLLEHWA, KOTOPbIE BO3HUKAIT M CYLLECTBYIOT HE3aBUCMMO OT HOPM MpaBuJl
noeeneHns. Tak)Xe C/IOXKUBLUMNCS B XKU3HM COLUMabHbIA NOPSAOOK, B KOHEYHOM UTOre
3T0 hakTM4ecknin obpas aessTenbHOCTU NPaBUTENbCTB, Cy40B. XOTS 3TO U NpubnvxaeT
NOHMMaHMe NpaBa K peasibHOM XXN3HUN, HO TeopeTnyeckn obocHoBbLIBaET
aAMUHNCTPATUBHbIN 1 CyaebHbIN NPpon3BoJI.



MapKCUCTCKas Teopus rnpaea, 3TO YaCTb HAACTPONKN Ha SKOHOMUYECKUM 6a3ncoM
obuwecTtBa. OHo 06yCcNO0BIEHO MaTepUasibHbIMU YCOBUSMU XXU3HN N OKa3blBaeT Ha HUX
obpaTHoe Bo3gelicTBMe. KnaccoBasi CyLHOCTb NpaBa (NpaBo — BO3BeAEeHHas B 3aKOH
BOJIS FOCMOACTBYOLLEro Knacca). MexaHnsm obpa3oBaHus npaBa — rocrnoAcTByOLLNE
Knaccbl 06beaNHAIOT CBOKO CUY B BUAE roCyAapcTBa U NpUaaoT CBOEN BoNeE
Bblpa)kKeHne B BUJe rocyapCTBEHHON BoW. TeCcHas CBSA3b NpaBa C rocy1apCcTBOM,
dopmMupyeT NpaBo 1 NoALEPKMBAET €ro B npoLecce peaansaunn. MeToabl ero —
NPUHYXXAEHMEe, Hacuane, NogaBJieHue.

PerynmnpoBaHue obLecTBEHHbIX OTHOLLIEHW BCerna siBS10Cb NpeporaTuBon
roCyapCTBEHHbIX OPraHoB, OPMUPYIOLLIMX CUCTEMY MpaBa. Ho MHoroobpasune XuUsHu
NOpPOW yCTaHaBJ/IMBAET NHbIE€ HOPMbI, UCMOJIHEHME KOTOPLIX obecnevynBaeTcs He
NPUHYXXAEHMEM, a NPUBbIYKON. CeaoBaTesbHO, BaXKHO 3HAaTb MOHATUE U MPU3HAKN
npaBa, U3 KaknX HOPM OHO CKJlaAbliBaeTCs, 4TOObl OTAENINTb €ro OT UHbLIX HOpM. [na
3TOro PacCMOTPUM NOAXOAbl K €ro MOHMMAHMIO, @ TakXXe Ba)KHelllne XxapakKTepucTuKu,
npencTaBsiieMble Y4EHbIMU - NpaBoBeAamMun. ICNosib30BaHUE MOHATUS «MpaBa»
OCYLLECTBASETCS B HECKONIbKUX 3HAYEeHUSX[5].

MepBoe 1 OCHOBHOE 3HAYE€HWE, 3TO COBOKYMHOCTb HOPM, KOTOPbIE PEryINPYOT
OTHOLUEHWNA B roCyoapcTBe.

BTopoe 3Ha4yeHne - 3To Korga CybbeKkT OO/KEH AeCTBOBaTh onpeaesieHHbIM 06pa3om B
CTporom ropsake, T.e. cybbeKTUBHOE Npago.

TpeTbe 3HayeHue - 3To obbegnHeHne onpeneneHHbiX UHCTUTYTOB, PEryJINPYOLWNX
KpYnHyto 061acTb 06WeCcTBEHHbIX OTHOLLUEHUN.

Kak BUAHO, MHOroobpasne Ncrnosib30BaHns MOHATUSA «MPaBO» 3aBUCUT OT KOHKPETHOr o
cnyyasn. Ho «npaBo» B 06LEM IOpUANYECKOM CMbIC/E BKJIOYaeT B cebsa 6bonee lWwmpokui
CMeKTp NPU3HAKOB, @ UMEHHO:

- HOPMAaTUBHOCTb - 3TO KOI'da Nnpasunjio CTaHOBUTCHA NMpPaBOM TOJIbKO B TOM CJly4ae, eCJin
OHO peryjanpyert o6|.|.|,yro obnacTb, a He KOHKPETHO B3ATYIO CUTYalU U0 OOHOIo0 nHAnBmMAa,

- hbopManbHOCTb - OS5 3aKPEenJIeHNs onpeaesieHHOro nNpaBnia NoBeAeHNs B Ka4yecTBe
npaBa HeobxoAnMa ero NMCbMeHHas (UKCcauus B Ton hopMe, KoTopas NpeayCcMoTpeHa
ans obuweoba3zaTenbHbIX, YCTAaHOBJIEHHbIX FTOCYAapPCTBOM MpaBuJl;

- CUCTEMHOCTb - NpaBo NpeacTaBnaeT cobon YeTKO CTPYKTYPMPOBAHHYIO CUCTEMY, B
KOTOPOW HAaIMYeCTBYIOT Kak reHepasibHble HOPMbI, TaK U Cneunasn3npoBaHHble,



ABNAOLMNECH MEXaHM3MaMU peann3aynm obLmx HoOpM; obL NN XapaKTep - 03HAYaeT, 4To
npaBo ABNAeTCS obA3aTesIbHbIM K MCMOJ/Ib30BaHNIO OJ19 BCEX FPpa)KAaH CTpaHbl;

- 06A3aTeNbHOCTDb - nponcTekKaeT U3 npegbiayLiero rnpmn3dHaka N o3Ha4d4aeT, 4TO O
obecnevyeHunsa cnegoBaHUio MpaBy rocyaapCcrteBo MOXeET NMpMMeHATb NMpPpUHy>XXaeHune.

CyMMUMpys npeacTaBfieHHble NPU3HAKM, MOXXHO BbIBECTU, YTO NPABO - 3TO COBOKYMHOCTb
yCTaHOBJIEHHbIX B (hopMasJibHOM MNopsaake obuieobsizaTeNibHbIX NPaBW NOBEAEHUS,
perynmpytowmx obLiecTBeHHble OTHOWEHNS U obecrneyeHHbIX MPUMEHEHNEM 3aKOHHOI 0O
NPUHYXXAEeHMS. Haflo OTMEeTUTb, YTO U MOHATUE NpaBa, U ero NPU3HakKn MoryT MEHSTbCS
B 3aBUCMMOCTMN OT CTpaHbl. OQHaKO NpeACcTaBJ/IEHHbIE BbiLIE XapaKTePUCTUKMN SBNSIOTCS
obuenpr3HaHHbIMK, BHE 3aBUCMMOCTM OT TOJIKOBAHWUIA, NMpeaCcTaB/seMbIX NPaBOBbIMU
LKoNaMun. PaccmMoTpuMm, 4To XKe coboi NpeacTaBasioT MOHATUE U NPU3HAKK NpaBa B
OT/INYUN OT TE€X HOPM, KOTOPbLIMU OHO HAMOJIHEHO.

1.2 NMoHATME U NPU3HAKMN HOPMbI NpaBa.

B oT/ain4mne oT NOHATUA «NpaBa» onpeneneHne «HopMbl NpaBa» He TepnuT
Ayannctuyeckoro nogxoda. Kak npaBunsao, NpaBoBedbl AalOT C/eAYoLYo AeUHNLNIO:
HOpMa nNpaBa - 3TO CouMasbLHOE NPaBuUIO NOBEAEHNSA, UCMOSTHEHNE KOTOPOro CTano
obuweobA3aTenbHbIM COrJlacHO €ro 3aKpernJJIeHNIo rocy4apCTBEHHbIMM OpraHaMun u
NCnoJsIHeHne KoToporo obecrnevymBaeTCss MEXaHM3MaMM NPaBOBOro NMPUHY>XAeHus. Kak
npaBunao, HOpMa NMpaBa periameHTUpyeT Moaesb NoBeAEeHMS TO/IbKO B 0AHOM Buae
OTHOLUEHMN, @ POpPManbHOCTbL CyLLEeCcTBYeT AJ1a Toro, 4yTobbl HopMa Npasa Mornaa bbITb
npuMeHeHa. [na 3Toro Heobxo4MMO COBEPLINTL €€ NNCbMEHHOE 3aKpernJeHue.
Obueo0b653aTeNbHOCTL, 3TO KOPNOPATUBHOE NPaBUI0, MPUMEHAETCH Toraa, Korga HopMa
npaBa CTaHOBUTCA 06A3aTeNbHON ONA UCMOJIHEHNS BCEMU YYaCTHUKaMMU
MPaBOOTHOLLUEHNSA, KOTOPOE OHa NMpU3BaHa perjlaMeHTnpPoBaTb. YCTaHOBNEHNE
onpeneneHHon Mmoaenn noBeneHns: a UMeHHO, HopMa NpaBa BCcerga yCcTaHaBAMBaET 3a
cobon nnbo npaso, Nnbo 0b6a3aHHOCTU, NMMBO CAnsSHME ABYX NMepBbIX PaKTOPOB.
MpunaaHne rocyfapCTBEHHO-BIACTHOMO XapakTepa: B CJly4ae HENCNOJHEHUS HOPMBbI
npaBa, roCyAapCTBO MOXET NMPUMEHUTb 3aKOHHOE MPUHYXAEHNE ONS peannsaumnm
DENCTBUN, 3a/10)KEHHbIX B HOpMe. [laHHble NATb XapaKTePUCTUK BANSAIOT HE TOJIbKO Ha
HOpMY.

[MoHATMEe n NpU3HaKK Nnpasa B OCHOBHOM CKJla4blBAlOTCA MMEHHO N3 TOro, KakuMm
o6pa30M peannsyeTcda KaXkaasa nepeyncseHHasa 4yeprta. KpoMme 3Toro, noHATHE U
NMPpM3HaKWM rnpasa, BblOENAKOTCA NpaBoBegaMn Toro Ninm MHOro rocynapcTtea, U B



3HAYUTENIbHOM Mepe BANSAIOT Ha (hopMUPOBaAHME BCEro rocyaapcTaBa B LiesioMm. OpraH
3aKOHOOaTesNlbHOWM BNacTu pa3pabaTbiBaeT 1 NPMHMMAET HOPMbI NpaBa, KOTopbIe B
3aBMCMMOCTW OT CBOEI CYTM HaNpaBAsIOTCSA Ha pa3BUTUE KaxKaon 061acTn XXN3HN
CTpaHbl MO onpefeneHHoN cTe3e. A 3HA4YUT, YeTKOe NMOHUMaHWe onpenesieHns npasa
HaMpPsIMyt0 CBSA3aHO C NMOCTPOEHMEM MPaBUJIbHOIO FOCYNAPCTBEHHOI0 PEXNMa, B HEM U
3aKJ1l04aeTCs LEHHOCTb €ro AJisi COBpeMeHHOro MMPOBOro ykanal6]. NpaBo oTan4aeTcs
MHOIOYPOBHEBOW, MEPAPXNYECKON CTPYKTYPOM, KaK O4HUM 13 Hanbonee Bbipa3nTenbHbIX
NnokKa3saTesieN BbICOKOWN CTEMNeHN ero MHCTUTYLIMOHHOCTU. DTa CNoXKHasA CTPYKTypa
3aTparvBaeT, Npe)xae BCcero, ocobeHHOCTM NpaBa Kak HopMaTMBHOIro obpa3oBaHus, ero
cneunanbHO-IPUANYECcKoe, TEXHUKO-Iopuandeckoe cogep>xaHme. MNpaBo Ka>kaoMn
CTpaHbl, byay4n eanHbLIM MO CBOEN CYLLIHOCTW, MO CBOEMY COLMAIbHO-MNOJINTUYECKOMY
cogep)xaHuto, LesocTHoe HopMaTBHoe obpasoBaHMe. OHO XapakTepusyeTcs
BHYTPEHHEN pacyJIeHEHHOCTbIO, AnddepeHUmalnen Ha OTHOCUTEIbHO aBTOHOMHbIE U B
TO »Ke BpeMsi CBsi3aHHble MexXay coboil HopMaTUBHbIE NMPeannucaHns, MHCTUTYThI,
oTpacau. A Te B CBOIO ovepeab 06pa3yloT accoumnaumnm, rpynmnsl, 06beaAnHeHns N, Kpome
TOro, MOryT NPOSIBNISITLCS BO BTOPUYHbIX CTPYKTYpax.

Ipyrnmm cnoBamMu, BbilleyKa3aHHas CTPYKTypa NpencTaB/eHa onpenesieHHbIM obpa3om
B3alMOCBS3aHHbIMN HOpMaMun. B cBolo ovepenb, HOPMbl B KOMMJIekce (DOPMUPYIOT
WHCTUTYTbI, COCTaBASAOLWME NPaBOBbLIE OTPACAN N NOAOTPACAN, €ANHCTBO KOTOPbIX U
eCTb cuMcTeMa npasa.

MpaBOBOW MHCTUTYT ABNAETCA COBOKYMHOCTbIO HOPM, KOTOpble obecneynsatoT
perynmpoBaHue Kakoro-nmbo onpeneneHHoro Tmna oAHOPOAHbIX COLMAJIbHbIX
OTHOWeEHWI. Tak, HanpuMmep, B TPYA0BOM MpaBe CyLlecTBYeT MHCTUTYT Mo OXpaHe
TpyAa, a B rpa>kAaHCKOM NpaBe - UHCTUTYT KYTMJN-Npoaaku.

NMpaBoBOW NOAOTPAC/bIO HAa3bIBAOT KOMMIEKC POACTBEHHbLIX MHCTUTYTOB (HOPM),
npuHagnexxawmnx K Kakon-nmbo npasoBon oTpacan. Tak, Hanpumep, B
«06s3aTeNnbCTBEHHOM MNpaBe» 0bbeaNHEHblI HOPMbI NOAPSAAA, MEHbI, MOCTaBKN U
npo4ero.

OTpacnu npaBa - HanboJsiee KpyrHble, LEHTPasIbHbIE 3BEHbSA CTPYKTYpPbl NpaBa. OHK
0XBaTbIBAlOT OCHOBHbIE, KA4eCTBEHHble 0COOble BMAbl 06LLECTBEHHbLIX OTHOLLUEHWUIA,
KOTOpble N0 CBOEMY FYBMHHOMY 3KOHOMUYECKOMY, COLMaIbHO-NOJINTUYECKOMY
copepxxaHuto TpebytoT 06ocobneHHOro, pnanyYeckn ceoeobpasHoro perynmpoBaHus. B
COOTBETCTBUM C 3TUM AJ1 OTpac/eln NpaBa XxapakTEPHO TO, YTO OHM obecne4ymBaioT
cneunduyeckme opmandeckme pexxnMbl NPaBoBOro peryanpoBaHus. Apyrumm cnosamm,
OTpac/iblo Ha3blBAETCSI COBOKYMHOCTb MNPaBOBbIX HOPM U MHCTUTYTOB, MPU3BaHHbIX



peryanmpoBaTb O4HOPOAHYIO Chepy COLMaNbHbIX OTHOWEHUI, (hOPMUPYIOWNX NMpeameT
peryanpoBaHuns npasa (KOHCTUTYLIMOHHOE, YrOJI0BHOE MPaBo 1 npoyee).

Takum o0bpa3oM, HOPMUPYETCS CII0XKHASA NepapXmnvHaa CTPYKTYpa, XapakTepnsyLlascs
NPOTEKaLWNMN B HEW BHYTPEHHUMN NpoLeccaMu. NMoHATUE CUCTeMbl NpaBa OTpaXkaeT
HE TOJIbKO COCTaBHbIE 3JIeMeHThbI MPaBoOBOro opMmpoBaHus. OnpegeneHne NokasbiBaeT
CBA3b, @ TaKXXe 3aBUCMMOCTb KOMMNOHEHTOB APYr OT Apyra.

Buabl NpaBoBbIX MHCTUTYTOB:

- OTpacsieBble, 3TW MPaBOBbIE NHCTUTYThl XapaKTepPU3yloTCs CPaBHUTENbHO HEDOJbLLON
06LHOCTbIO HOPM, aBTOHOMHOCTb U CleundgrKa KOTOPOWr He pacnpoCcTpaHSaeTCs 3a
npefensl 0AHOM oTpacau. Hanpumep: B YrosloBHO-MPO-LIeCcCyasibHOM NpaBe - UHCTUTYT
06BNHAEMOro, Nog03peBaAaEeMoro, NoTepreBLLIEero.

- MeXXoTpacJsieBble, 3TN MHCTUTYThbI NpaBa POPMUPYIOTCA U CyLLECTBYIOT B Npenenax
ABYX nnmn 6onee npaBoOBbIX OTpacaen.

B 3aBNCMMOCTK OT MPaBOBOro Xxapakrtepa MHCTUTYThI OblBalOT:

- MaTepunanbHble. DTN NMHCTUTYTbI NMPaBa NpPU3BaHbl PperynpoBaTb A4ENCTBUTENbHO
CKNaablBaloLmecs OTHOLWEHNS MexXxay /logbMU B CBA3M C pacrnpenesieHnem,
npPOn3BOACTBOM, Nepegayvyen, obMeHoM MaTepuasbHbiX 6nar, peannsaunen y4aCcTHUKaMu
coumMasibHbIX OTHOLIEHNI cBoMX cBoboa n npas[7].

- MpoueccyanbHble. [laHHbIE MPAaBOBbIE MHCTUTYThl PErlaMeHTUPYIOT TOJIbKO NNLLb
OpraHn3aUMoHHbIEe, MPOoLeyPHbIE BOMPOCH!, TAKME Kak paccienoBaHne, Nopsnok
PACCMOTPEHUSA 1 pa3peLleHns KOHMINKTOB, CMOPOB 1 MPoYero.

B 3aBMCMMOCTM OT NPABOBOIro XapakTepa BblAeNAT QYHKLNN:

- perynaTuBHasa PyHKLWS, KOTOpasi HanpaBJ/ieHa Ha ynopsiaoyYyeHne o6 ecTBEHHbIX
OTHOLLUEHWN, TO eCTb, YCTaHOBNIEHNE NPaBWJI NOBEAEHUS NoAeN. ITa PYHKLNSA
onnpaeTcsa Ha CNOCOBHOCTbL NpaBa NpeanucbiBaTb, YCTaHaBAMBATbL T€ UIN NHbIE
BapuaHTbl NoBeAeHNs. B Hel NposABNaeTCs rnaBHoOe Ha3zHavYeHne npasa - ynopsagoymBaTh
06LeCTBEHHbIE OTHOLLEHUS.

- OXpaHuTeNbHas QYHKUMS, KOTOpas HanpaBieHa Ha 3alnTy, oxpaHy Hanbonee BaXkHbIX
ONs KN3HW obuiecTBa OTHOLWEHUN. Mpun 3TOM NpaBo 06bABASET NX HEMPUKOCHOBEHHbLIMM.
A He)xenaTenbHble, Yy>XXable 06LecTBY OTHOLWEHNA CTPEMUTCS BbITECHUTD,
NMNKBUANPOBaTb. [laHHasa PyHKLNA NMeeT CBOK 3ajady: obecneynTb BbiMOSHEHNE



TpeboBaHM 3aKOHOB, YCTAaHOBUTb PEXXNM 3aKOHHOCTU B obLiecTBe.

- BOCCTaHOBUTENbHAA PYHKUMSA NpaBa 3aK/04YaeTCca B TOM, 4TO npaBo obecneymsaeT
paBHOBECKE TeX NpaB M OTHOLUEHMWN, KOTOPbI€ OKa3aJIMCb HapYyLLUEHHbIMU B pe3y/ibTaTe
HapyLleHn npaBuna noseaeHus. NpaBo nNpegycMaTpmBaeT onpenenéHHyo cuctemMy Mep,
NMPUMEeHeHne KoTopbiX obecneymBaeT npeceyeHne oENCTBUN, HapyLUaloWMX Nnpasa
rpaxgaH. Obecne4ymBaeT oxpaHy M 3aWKUTy 06LLECTBEHHbIX OTHOLWEHUA. [paBo
CTPEMUTCA PELUNTL 3TY 3a4a4y MakKCMMasibHO BbICTPO N C MUHUMAJIbHOW 3aTPaTOWn
CpeAacTB. bbICTpoTa U 3KOHOMUSA CPEeACTB B XO0A€ TaKOW 3alNTbl, YCUAMNBAIOT
COLMasIbHYIO POJiIb OXPaHUTENbHON PyHKUMW NpaBa.

- yypeanTenbHble PYHKUUN 3aKpennsaiT cTaTyc cybbekTa rnpu obLecTBeHHOM
B3anuMonencTemmn. NoMMMO Ha3BaHHbIX (PYHKUWI, MPaBO BbINOJHAET TakKXe
BOCMUTAaTEsIbHY0, UAEO0JI0rNYEeCKY0 U MHPOPMALMOHHYIO posib. [19, ¢.7-8] NonnTnyeckas
dyHKLMA NpaBa NposBaseTca B obecrnevyeHnn npaBoM y4acTusa JIMHHOCTU B Aenax
obwecTBa, eé BO3MOXHOCTN 06beANHATLCA C ApYyruMin B obulecTBEHHbIe OpraHmM3aunm u
napTun, TMYHO UM Yepes BbIOOPHbLIX UL, BAUATL Ha coaep XaHue npuHMMaemMbix
rocylapCTBEHHbIMN OPraHaMu rMoJIMTUYECKNX PeLleHUn, rapaHTupyeT pa3Hble Crnocobsbl
Bblpa>KeHNA OTHOLLEHWNS YesloBeKa K AeATesIbHOCTU rocypgapcTea. [3, ¢. 29]

- ngeonormyeckas QYHKLNS COCTOUT BO BHEAPEHUN B XKN3Hb 0bLLEeCcTBa naen
rymaHm3ma, NnpuopuTeTa npaB 1 cBob6oa YenoBeka, NAen AeMoKpaTn3Ma.

- BOCnuTaTesbHasa PyHKUMNA NpaBa 3ak/n4yaeTcs B BO30ENCTBUN npaBa Ha BOJILO,
CO3HaHWe N aen, BoCnnTbiBas Y HUX YBaXNTeEJIbHOE OTHOLLUEHWNE K lMpaBYy.

B 3aBMCMMOCTN OT CTPYKTYPbI: MPOCTble PYHKUUN (He coaep>kalwine B cebe BHYTPEHHUX
hopMnpoBaHNI); CNOXHbIE PYHKLNK (BKJIIOYAOT B CBOW cocTasB HebonbLine
CaMOCTOATEsIbHbIE KOMMNOHEHTbI - CYOUHCTUTYThI).

Poccuinckasi cucTeMa npasa BKJOYAeT creaylouine oTpaciu:

(pa>kgaHcKas oTpac/b. B 3TOW chepe NpoAaBAdAETCA peryjmpoBaHne NMyLLeCTBEHHbIX
OTHOWeEHUN B 0O EeCTBE, a TakxXe HeENMyLLECTBEHHbLIX OTHOLUEHWUWN, CBA3AaHHbIX C HUMW.

AOMUHUCTPaATUBHAsS OTpacib. B 3Ton chepe ocyLecTBAAETCS peryanpoBaHme
counasibHbIX OTHOLUEHUNI, CBA3AHHbIX C OpraHn3aunoHHON, NCMOTHUTENbHO-
pacrnopaanTenbHOWN 0eATesIbHOCTbIO OPraHOB N LOJIXHOCTHbIX 1ML, B annapaTe
rocynpaBJieHUNs.



B oTpacau ocyuwecTBAseTcs 3akpenseHne hopMbl NpaBiaeHus, npas u obsi3aHHOCTeN,
rocyoapCTBEHHO-TEPPUTOPUNAZIBHOIr0 YCTPOMCTBA, Nopsiaka OpMMPOBAHUS,
B3aMMOOTHOLUEHNA N PYHKLWNI BbICLUNX FOCYAapPCTBEHHbIX OPraHOB B/IACTW.

B cocTaB cucTeMbl NMpaBa BXOAUT TakXXe TPY/[0BOoe, YroJIoOBHOE, CeMeHoe, YrosloBHO-
npoueccyanbHoe, rpa)k1aHCKo-MpoLieccyasibHoe, (prHaHCOBOE MpaBso.

2. Teopum npoucxo>xaeHus npasa

B Mupe BCceraa CyLeCcTBOBaJo N CyLLLECTBYET MHOXXECTBO Pa3JINYHbIX TEOPUIA,
06BACHSOWMX NPOLECC BO3HUKHOBEHUS U Pa3BUTUS NpaBa. 9TO BMNOJIHE MOHATHO. Tak
KaK Ha NPOTS>XXEHUN BCEM UCTOPUN PAa3BUTUA YesloBeYeCTBa, NPeACcTaBUTENN KaXKa0n 13
3TUX TEOPUI BEOYT HeyTUXarLlme Cnopbl, 0OTParkas CBOW B3rNisiAbl U CY>XKAEHUS Ha
AaHHbIN npouecc. Kaxxaas Teopusi, BOMJIOLLEHHAs B TPyAaxX M3BECTHbIX NOE0JIOrOB U
dunnococoBs, No-CcBOEMY UHTEPECHA N NO3HaBaTesbHa.

Bo3HukKHoBeHMe[] npaBa[]] npo ncxo auTt[]no A[] Bo 3gencTeueM[] no []KpanHen[] mepe[] Tpex[] ¢:
po B:

-[] co umManbHO -KYJIbTYPHO IO ;
-[] co unanbHO -3KO HO MNYeCKO o
-[] KJ1acco BO -MO JINTUYECKO o .

1.[]Yeno Beyvecko e[]o 6wecTBo ,[] 0 Bycso BAEHHO €[] CO BMECTHO W1[] CO 3HaTEeNbHO N[]
neaTenbHO CThio[] noaen,[] He[] Mo XeT[] cywecTBo BaTb[] U] pa3BuUBaTbCA[] Kak[] MUP[] KNBO THE
Nnwb[] Ha[] 0 CHO Be[] NPUMUTUBHBLIX[] MHCTUHKTO B.[] Kak npaBwnno,[] co o buwecTso [] ntogen(]
TpebyeT[] 0 co b6bIx,[] CO uManbHbIX[] perynato po B[] no BeaeHus.[] Ha[] nepsbIx[] No pax,[] no Ka[]
ewe[] unaneuna[] He[] Bbiaenan] cebs[] u3[] nepso 6bITHO ro []cTaaa,[] Ana[] Bbipa>keHus[] HeKO 1[]
LUnanbHO CTU[] A0 CTaTo YHO []6bIi10 [] pAaal] 3anpeTo B,[] TO TeMo B,[] 6am3kux[] no [ cBo eMy[] M
NCcxo xaeHuto[] K[ ectecTtBeHHbIM[] Tpebo BaHUAM[] Mo gaep>xaHus[] caMmo ro [] po aa[]4eno
BeYeckKo ro ,[] HanpuMep([] 3anpeTal] Kpo BO cMecuTesnbHO ro []bpaka,[] Ko TO pbin[] pe3Ko []
yxXyawan[] 300 po BYK[] HacnencTBeHHo CT8].

B[] mnanbHenwem,[] no [ Mepe[] po cTa[] co 3HaHUSA[] U[] YCNO XXHEHUSA[] CO BMECTHO M[] AeaTesIbHO
CcTWn,[] co unanbHbIX[] cBA3en,[] Ho pMUPO BaHUSA[] TMYHO CTW,[] CTano [] BO 3MO »XHbIM[] U[] Heo 6x0
ANMbIM[] A0 MO NIHNTB[] 3anpeTbl. Bo 3710 )XeHune[] Ha[] Ka)xao0 ro []4seHa obuiecTtBa HEKO TO



pbix[] 0 6a3aHHO cTen[] B[] BuAe[] HpaBCTBEHHO ro [J Ao nra[] nepea] apyrmumMmul] nloabMu[] nj nepe
co o buwectBo M[].. —[] Mo aBaeHne] Mo panun[] Kak[]HO pM,[]CO aep>kawmnx[] HpaBCTBEHHbLIE[] O
6sa3aHHO cTK,[] 6b1N10 [] KPpYNHENLWNM[] pEBO NOLNO HHbIM[] cO BbITneM[] Ha[] 3Tane[] nepexo Aa[] K|
umsuan3sayunn.

K[ Yncny[] Takux[] o 6a3aHHO cTen] o THO cuic4,[] Bepo ATHO ,[]1 A0 Ar[] no aaep>xaHuns[] o rHs,[]
yvactuma[l s o xo Te[Ju[] T.n.[J O gHako []3anpeTbI[] U] 0 643aHHO cTuU[]Mano [Jcno co 6¢cTBO Bav
CaMo geaTesibHO cTu] 4eno Beka.[] MNponcxoann ganbHenwmnin] po cT] co 3HaHumA,[][] ycno
KHSANCB[] CO UManbHbIE[] CBA3M,[] NOABASAANCL MO TpebHo cTu[] B[] AnHammnamMe[] co o buecTtsa.[]
®0o pMNpPO BaNacCb[] CaMO CTO ATeNbHAA[] IMYHO CTb.[] DTOMY crno co 6¢TBo Bano[jo 60

raweHuel] perynmpo saHuem[] no segeHus,[] nytemM[] npn3HaHuA] co umymo M[] o npeneneHHo 1|
00 nu[] ceo 60 abl[] 4eno Beka. 370 1 [JCTano [J caMbIM[] BaXXHbIM[] ycno Bnem[] gnsa[] pa3smutus(]
4eno BeYecko M IMYHO CTn,[] pe3ko W[] akTuemsaynunl] ee[] uHanemnpyanbHo U] oeaTenbHO CTU[]
Mo BbieHWA[] TeMno B[] pa3BuUTUA[] co o bujecTa,[] ero [JnpsaMo ro []BX0 XAeHUA[] Ha[] CTyNeHb]|
umsuan3aynn.

Mo ssneHunel] npaeal] Kak[] cdhepsbl[] cBo 60 abI[]0 3Ha4Yano [ He[] MeHee[] KpYNHYIO[] pEBO AHOLNIO,
He)xenu[] no sasneHne[] HpaBcTBeHHO CTWU.[] C[] TO YKU[] 3peHuns[] caMo CTO ATENbLHO WU[] aKTUBHO
CTU[] M4HO CcTU[] NpaBo fano [[] 04eHb MHOro[] BO 3MO XXHO CTel. Peanm3saumnsa[] Ko ToO pbix[]
3aBucenal] nf o T[] ypo BHA[] KyNbTypbl, [ OAYXO0 BHO CTW,[]1 MO panbHbIX[] NPUHLKXMO B[] 4eso
Beka,[Ju[]o T[] To n[] cpeabl,[]B[]KO To po 1] o H[]>xnn,[Jul]o T[] XxapakTepa[] MaTepunanbHbIX[] O
LWEeHNN.

OTclona,[] npaBo [] KaK[] perynsaTto p,[] o npenenutens[] no BegeHus[] nogen(] skato4mnno [] B[] ceb
3anpeTbl U] o0 6a3aHHO cTW. Ho [Jc[] ero [] no sBaeHmnem[] peLwatowmm] CTUMYNSTo po M[] no
BeOeHus, []ctanal[] Bce-Takm cBo 60 pa[] 4yeno Bevyecko v[] aeaTenbHo cTu[] B[] co 6CTBEHHO M[]
nHTepece, [JHe[] pacxo gauweMca[] c[JnuHTepeco M[co o buiecTBa.

B[] o npegeneHHO M[] cMbICne[] NpaBo O Ka3blBaeTCA[] LMBUIN30 BaHHbLIM[] CpeacTBO M[]
pa3nnyeHns,[] npmnsHaHus[] u[] co rnaco BaHusA[] nHtTepeco B.[] MpaBo[] o becnevyeHOo[] rapaHTUPO
BaHHbIM[] BbiIGopoM[]] cBO 60 Abl: [] N0 [ npuHUMiy[] A0 3BO JIEHHO CTW, [] HE[] 3aNpPeLLEHHO O [] 3¢
HO M; [] no [J npuHUMny[] paBeHCTBa[] Bcex[] nepen[]3ako HO M[]u[]cyno Mm; []no [] npuHumny ]
npesymMmnuuuni] HeBUHO BHO CTU[] U[] 0 TBETCTBEHHO CTU[] TO NbKO [] 3a[] BUHY;[] NO [] npuHUMNy[] o
rpaHn4YeHusal] BnacTul] npaBo M[] 1[] 3aKO HO M.

NHo e[] aeno ,[]4T0 [JHa[] paHHUX[] cTyneHax[] umsmnnnsaumnun(] pabsl[] He[] bbinn[] cybbekTaMmu[] nf
4TO [J MO 3>Xe[] cyuwecTBO Basu[] co /1o BHO e[] npaso [Ju[] npusunnerunn.[JHo [J po pManbHO €[]

paBeHCTBO [] rpakaaH[] nepea[] cyano M[]u[] 3ako Ho M[] rpybo HapyLano cb,[] aaxke[] dbyay4un] ng
BO 3rJlalleHo [ No JIMTUYEeCKUM[] ro cygapcTeo M,[] npuwewmm[] Ha[] cMeHy[] dpeo fanunsmy.[] 1o



CyTuU[] CTaHo BsieHMe[] NpaBo BO WU[]ro cyaapCTBEHHO CTU[] Npo A0 J1Xaso cb[]Ha[] 3anaael] He[]
MeHee[] ABYX[] CTO neTufl.

2.0 ApyruM[] pakTo po M[] pa3suTuA[] npasal] 0 Ka3asacb[]3K0O HO MUKa,[]a[] TO YHee,[]0 THO
weHuns[] co 6ctBeHHO cTWU.[] O HU[] cbirpanu[] po nb[] dakTo pa,[] No aaep>xkmeatoLlero []co
LUMaNnbHO -KYNbTYpPHbIN,[] 4eno Bevecknin[] pakTo p.[] Ceo 60 ga[] amyHo cTu[] Ao xHa[] bbinal] o
bpecTu[] cBO O[] MaTepmanbHyto[] o cHO BY, [J1[] 0 Ha[] ee[] no ny4ymnal] B[] pe3ysibTaTe No ABJAEHU
4aCTHO M[] co 6CTBEHHO CTMN Ha OCHOBE O bLecTBeHHO ro [J pasaenenuna] Tpyanal] nj o bmeHa[] TC
BapaMu.

3T hakTopbl Npeno npegennnu(] rnybo vanwyto[] peso nounto[] B[] chepe[] MaTepunanabHbIX[] O
THO WeHnn,[] Ko To pas[] B30 peasal] nepBo 6bITHO -0 BLMHHBLIN[] CTPO M[] U] BbiBENA[] 4eso
BeYyeCcTBO [| Ha[] ypO BeHb[] LMBUIN3aLNN,[] 0 KO HYaTesIbHO [] MO KO HYUB[] CO [] CTaanaMmun(] oNKo
CcTu[] n[] BapBapcTBa.

O THO weHnA[] co 6CTBEHHO CTU[] 0 Ka3anuncb[] HenpeMeHHOo 1] nf ctabunbHo 1] o pmo M npo
M3BO ACTBEHHbIX[] 0 THO wWeHnn. Ctanun] CTUMynmMpo BaTb[] PO CT[] NPO U3BO AUTENbHbLIX[] CU. []
Ho oTHooLweHnA[] co 6CTBEHHO CTWY,[] UMyLLLECTBEHHbIE,[] TO BAPHO -PbIHO YHbIe,[]CTO UMO
CTHbIe[] 0 THO WeHWNA[] —[]3TOo [J TUNNYHO [ NpaBo Bble[] 0 THO WeHnd,[] uMetloLLne[] 3KO HO
MMNYECKO e[] COo oep>XaHue.

B[] TO BapHbIX[] 0 THO WeHMAX[] LeNCTBYIOT[] cCaMo CTO ATeNbHble,[] paBHble[] Mexay[] co 60 nfjco
OCTBEHHUKMN,[] KO TO pble[] 0 CYLWEeCTBAAT[] 3KBUBANEHTHbIN[] (CnpaBeanBbin)[] o 6MeH[] To
BapamMu.[] To BapHble[] 0 THO weHuda[] —[]3To []cBa3b[] cybbekTo B,[] 0 6nagatowmx[] ceo 60 oo ne
BblIOO pa[] no BegeHuna[]no kynaTtena[] (npo gasua)] u[] paBHbIM[] NpaBo BbIM[] CTaTyCco M[] anu,[] ¢
6naparowmx[] co 6¢cTBeHHO CTbIO[] (BeWwamn,[] AeHbramm).

Cso 60 ga,[] paBeHCTBO ,[] CNpaBeniMBO CTb[] XapakKTepu3yroT[] 3TU[] 0 THO WeHNA[] Kak[] cBA3b[]
npaB[] u[] o 6a3aHHO cTen] uHamenao B[] (Mx[] o praHmnsaunin] —[J opuandeckux[] nuu),[] T.e.[] Kat
dakTmnyeckune[] 0 THO WweHnA[] NpaBo BO ro [] XapakTepa.[] BHe[] n]no Mmumo [ npasBal] 0 THO LUEHI
co 6¢cTBEHHO CTU[] He[] cywecTBYOT,[] HO [] MO »XKHO [] cKa3aTb[] u[] Tak,[]4To []BHE[] 0 bnagaHma[]
6cTBEHHO CTbHO[] Yeno BeK[] He[] Mo »eT[] B[] N0 NHO 1] Mepe[] peanns3o BaTb[] CBO to[]cBo 60 ay.

3.[J 10 No NHUTENbHbLIM,[] CyWeCTBYOLWNM[] MMWb[] BpeMeHHO ,[JHa[] HEKO To po M[] 0 Tpe3Ke[]
umsuansauunn,[] pakTo po M[] CTaHOBAEeHUA[] NpaBal] aBNgeTCA[] Kaacco BasA[] CTPYKTypa[] co
unyma,[J nnu[] ero [JHaumo HalbHO -3THUYecKas[] pa3o bueHHo cTb.[J Cpa3y[] 3aMeTuMm,[]4TOo O
buieyeno Bevyeckune[] LeHHO CTWU,[] KO TO pbie[] 0 TpaxkaeT[] u[] 3akpenasaeT[] npaBo ,[]camo []
npeactaBnas] o gHy[] n3[]3Tux[] o bueco ynanbHbIX[] LUeEHHO cTen,[] —[]3TU[] ueHHO CTKU[] B[] CO
BPEMEHHO M[] UMBUAN30 BaHHO M[] 0 buiecTBe[] 0 6bEKTUBHO [] A0 JIXKHbI[] 3aHUMATb[]
npesanupytoLliee[] MecTo .



TeM[] He[] MeHee[] N0 CcKo NbKY[] 1] Ao [JHacTo Awero [ BpeMeHun] faxke[] B[] pa3BUTbIX[] CTpaHaX|
MMeKT[] MecTo [] KNnacco BO -[] U[] HaUMO HaJIbHO -rpynno Bble,[] N0 KaJibHble[] UHTepecChl.[]
NcknmounTe[] ux[] BanaHmne] Ha[] npaBo [JU[]ro cyoapcTseo ,[]ero o xpaHswuwee,[]Henb3A.[]
BcTtynneHue[] 4eno sevecTsa[] B[] 3py[] umBuansaumnmnl] Bbi3so nnno [ nogen[] ns[] auko ctu] uj
BapBapcCTBa,[] Mo AHO W[] 3aBUCMMO CTU[] O T[] Npnpo Abi[] U[] KeCTKnx[]ycno BMn] Nno ayro a0 AHC
ro [JcywecTtso BaHuA:[] nobble[] 0 nucaHus[] «30 10 To ro [ Beka»[] nepBo 6bITHO ro [JCyLwecTBo
BaHuA[ niogen] —[ Ao Mbicen,[] pesynbTaT] ngeo 50 rmsdaumnun(] ganeko ro [J npo uimm.ro

Knacco Bble[] U[] Hauno HasbHbIE[] NPO TUBO peyunsd,[] pesnrno 3Hble[] ro HeHus,[Jugeo no
rn3aumnsaf] Xn3Hu[] uenbix[] no Ko neHnn[] obinn] cneactemem] He[] To AbKO [ rAyObuHHO ro []
MMYLLLECTBEHHO ro [ HepaBeHCTBa Obln TBCNEeACTBUEM U[] 0 CTPO N[] HETepnumMo CTU[] K[]
Yyxa40 My[] o 6pa3y[] MblwneHUA[] n[] XN3HW,[] He[] NCHe3HYBLUNX[] 0 CTAaTKO B[] NJ1IEMEHHbIX[]
pacnpen,[] Hepackpeno WeHHO CTU[] In4Ho cTu,[] pabcko N[] Ncmxo no rmn.[JAHTaro HU3M(J
MHTepeco B[] TO JIKan[] K] yCTpaHeHUIO[] KO HPJIMKTO B[] ULMBUIN30 BaHHbLIM[] nyTemMm,[] c[] N0 MO
wbto[] 3ako Ha[]u[] cyaa,[] c[Jno Mo wbto[] npasa,[]cno co 6Ho ro [Jno [Jceo enf] npupo ael] Ko
becnevyeHuto[] ceo 60 abI[] AencTeuA[] B[] paMKax[] CO rnaco BaHUSA[] NpPO TUBO MO 10 XXHbIX[] MO
TpebHo cTen] u[] ycTtpemneHumnn.

B[] kakown To [J cTeneHn,[T] Ha[] 0 npeaeneHHo W] ctyneHu] pa3suTtus] o buwectsal] B[] Tex[] nnu[]
pervno Hax[] nnu] ctpaHax[] npo TMBO peyuns[] 0 Ka3blBaJnNCb[] HeNMpnMmnpmumbiMun.[] 3ako H ujcyn
Ka3blBanucb[] 6ecno Mo wHbIMK,[] npupo Aa[] npaBal] uCKa>kanachb,[] 4edo pMnpo Banach,[]ro
CyLapCTBEHHO e[] npuHyXxaeHue,[]3ako H[] un[]cya[] ucno nNb30 Banucb] And[] 3awmnThI[] MHTepecc
TOJIbKO M0 CNO ACTBYOWMUX[] CO UnanbHbIX[] cunn. [] Ona] no gaBneHUA] KNnacco BbIX[] U] MHbIX[] Mf
TUBHNKO B,[] 0 rpaHunydeHunsa[] nx[ ceo 6o abi,[]a[] To [J 1] nx[] pnindecko ro [JuctpedbneHna] nyTe
Macco BbIX[] penpeccuin.[]Fo cygapcTso [] npu[]3To M[] TakXe[] Tepssio []CBO 0[] U3HaYa bHYO[]
npupo ay,[] npespallano Cb[] B[] HEO rpaHN4YeHHyo[] 3aKo HO M[] AuKTaTypy.[] o nntukag ro
cynapcTBal] 0 Ka3biBanacb[] He[] CBA3aHHO W[] NpaBo M.

BbiBOALI MO BTOPOW rnaBe: Takum[] o 6pa3o M,[] MO XHO []yTBep>xaaThb,[] 4To []ecnun(]
HenpuMmnpumsle[] Knacco Bble[] (Haumo HanbHbIe,[] perno HanbHble[] U[] UHbIE)[] MPO TUBO peduns[]
ABNANNCH[] PaKTOo po M[] npaBo reHes3a[] n] no nanTo reHesa,[] 1o []3T0 T[] pakKTO p[]reHepupo Ba.
npaso [Ju[]ro cypnapcTso [] B[] UX[] n3BpalwleHHo M[]Buae,[]He[] Co 0 TBETCTBO BaBLUeM[] UX[] Npug
ne] v o bweco unanbHO My[] NpeaHa3Ha4YeHuto.

3. OCHOBHbIE XAPAKTEPUCTUKMU NPABA



3.1 O0beKkTuBHbIE CBOUCTBA NpaBa

O6beKTMBHbIE CBOMCTBA NpaBa, Kak N XapakKTepu3yeMas MU CYLLHOCTb, OTHOCATCS K
ornpeneneHnNsaM npasa B €ero pasIM4eHnmn C 3aKOHOM, T.E. HE 3aBUCAT OT BOJIN
3aKOHOATeNs, UICTOPUYECKN U NOrNYECKN NpenLlecTBYOT 3aKOHY.[1]

HopMaTUBHOCTb NMpaBa 03HA4YaeT, YTO NpPaBO B CBOEWN 3HAYUTENbHOW YaCTN COCTOUT U3
HOPM, 13 06X NpaBUa NOBeAEHNS, COOTBETCTBYOLMX OS5 AaHHOro obuiecTsa.

MO>XHO BblAennTb cnegyouimne 06beKTUBHbIE CBONCTBA npaBa.

Obweob53aTeNbHOCTL 03HAYaEeT, YTO HOPMbI MpaBa PACNPOCTPAHAKTCA Ha BCEX 1L,
nonaBLUINX B chepy AENCTBUA NpaBa, HE3aBMCMMO OT TOr0, KakK OHM K 3TUM HOpMaMm
OTHOCSATCS, 1 4TObbI NtoAN He crieaoBasn 6bl MO CBOEMY YCMOTPEHMIO.
MPUHYONTENBHOCTb O3HAYaEeT, YTO eCc/in NIMUOo AO0OBPOBOILHO He NCNONHAET TpeboBaHUA
HOPM NpaBusa NOBeAEHNSA, TO MOXXHO HaKa3aTb €ro 3a OTCTynJIeHMe OT NPaBOBbIX
TpeboBaHUN.

dopmMasibHas onpenesieHHOCTb 03HAYAET, YTO NoBeeHne naen GUKCUpyeTcs B NpaBe
XKECTKO, YeTKO; TOYHO 0O4EepYMBAIOTCA ero rpaHuubl. DopMasibHaa onpeaeneHHoOCTb
03Ha4yaeT, 4YTOo coaep KaHune npaBa O0JIKHO ObITh BbIPpa)eHO B onpeaesieHHon gopme.
AIMeHHO hopMasibHas onpeaeseHHOCTb AaeT BO3MOXKHOCTb NpaBy YCTaHABIMBATb
rpaHuLy NoBeaeHus.

CUCTEMHOCTb 03HAYaeT, YTO B NpaBe BCE NPaBOBbIE AB/IEHNS B3aUMOCBA3aHbl, AENCTBME
OHUX HOPM NpaBa Bfie4yeT 3a cobon AencTeme gpyrux, 4To BCe npaBuia YeTKo
pa3fenumsl, HO COrslacoBaHbl ApYr € Apyrom. OOLecTBO NOCTOAHHO MEHSETCS, NPaBo Xe
MPU3BaHO BHOCUTb CTabnabHOCTb B XXN3Hb obuwecTBa. CTabunbHOCTb NpaBa O3Ha4YaeT
€ro yCTOM4YMBOCTb, OTHOCUTESIbHYIO MOCTOAHHOCTD.

Ho BmecTe c TeM NpaBo NpeaocTaBaAseT BO3MOXXHOCTW pa3BUTUSA, NO3BOJISET YYMTbIBaTb
HOBbl€ OTHOLLEHWS, NosiBAsOLWLMNECS B 0bLLecTBe - B JaHHOM MNPOSIBISETCA ero AVMHAMU3M.
PeanbHas NPUMEHNMOCTb MpaBa O03HA4YaeT, YTO OHO A0J/I)KHO COOTBETCTBOBATL YCJ/IOBUAM
>XN3HW N YPOBHIO pa3BuTmsa obLlecTBa, OTHOLWEHNS B KOTOPOM OHO perynmpyeT. Camble
NporpeccmBHblie, 4EMOKPATUYHble HOPMbI He ByayT aencTeoBaTb B 0bLlecTBe, He
rOTOBOM K MX BOCNPUATUIO. [TpaBO TONIbKO B TOM Cslydae ByaeT perynsTopom
06LLEeCcTBEHHbIX OTHOLLEHWUI, B C/lyHae eCsIn OHO peasibHO MPUMEHUMO - U C
OpraHM3auMOHHO-TEXHUYECKON, N C 9KOHOMUYECKOW, N C coumanbHOM 1 ap.

Bce 3TK CBONCTBa pacKpbIBAOT MNOHATUE, CYLLHOCTb U COLMasiIbHOe Ha3HaYeHne npasa.



O 6bekTuBHO e[]npaBo ,[[] npeacTasneHo [] B[] Buae[] ko mnaekcal] Ho pMm,[]o 6ecnevmBatowinx(]
perynmpo BaHme[] 0 buecTBeHHbIX[] 0 THO WeHWn,[] B[] KayecTBe[] 0 6beKTUBMUPO BAHHO IO []
pe3ynbTaTal] BO JIen3baBAeHUA[] 0 praHo B[] NpaBo TBO pyecTBa.[]9T0 ,[]Kpo Me[]To ro ,[JKOo
MnNJekc[] npaBua] No BegeHna,[] UCno Jib30 BaHMe[] KO TO po ro [] B[] Npo uecce[] peryampo BaHUs
B3aMMO O THO WeHMW[] B[] 0 buiecTBe[] CAHKUNO HUPYeTCA[]ro cyaapcTEoIN[]

Mo HATKMA[] "o 6bekTuBHO e[ npaso "[Jn[] "no 3MTuUBHO €[] NpaBo "[] aBnaTCcA[] cMHO HUMaMn.[] O
6a[] TepMmnHa[] 0 3Ha4atoT[] HO pMaTUBHYIO[] cucTeMy,[J ncxo aauwyrl[]o T[Jro cyaapcrtea.[] Kak[]
DencTBUTENbHO CTb[] 0 6beKTUBHO €[] NpaBo [] hyHKLUMNO HMUpYeT[] B[] 3aK0 Hax[] U] Npo 4Ynx[] o
pmax,[] npu3HaBaeMbIX[] ro cyaapCTBeHHO M BnacTbio.[] CyuecTBo BaHUE[] HO pM[]
XapakTepusyeTcs[] He3aBUCUMO CTb1O.[] DTU[] HO PMbI[] PYHKLMO HUPYIOT[] HE3aBNUCMMO O T[] KO
HKpeTHbIX[] cybbekTo B,[] 3HaHUA[] nnn] He3HaHuA[] o [JHKUX[] To ro [Junu[] apyro ro [Jauua. o
CyLapcCTBO []BbiCTynaeT[] B[] Ka4yecTBe[] 0 CHO BHO o [JMHCTUTYTa[] NpaBo TBO p4yecTBa.[]B[Jco 0
TBETCTBUU[] C[] yCTaHO BAEeHHbIM[] B[] TO N[ naun[] 4pyro 1[] cTpaHe[] 3aKo HO AaTes/IbCTBO M,[]
yCTaHaBAMBaTb[] NpaBo Bble[] HO pMbI[] MO ryT[] pa3nunyHble[] cybbekTbl.[] B[] cBsA3uU[] C[] 3TKM,[] Ha«
npu] o npegeneHnn] no aMTUBHO ro [J npaBa[] NpamMo [] He[] yKa3biBaloT[] Ha[] ero [] B3anmMo
nencteuel] c[]ro cygapcteo M.[][] Kak[] npasunno ,[]No 3MTUBHO e[] NpaBo [] Ha3biBaeTCA[] MPO CTC
"npaso M":[JnpaBo [JAHrAun,[] npaBo [J YKpauHsbl,[] npaso [] Po ccuu] n] Tak[] aanee.[JNMNpu[] 310 M
nmetoTcal] B[] Buay(] Bce] cywecTsytowme[] opuandeckne] Ho pMbl[] A4aHHO W[] cTpaHbl.[] Ecau[] X
ro Bo pat[jo []"rpaxaoaHcko M[]npase",[]"yro no sHo M npase"[Ju] T.n.,[] To [J nMetoT[] B[] BUAY|
HKpeTHYIo[] topuamnyeckyo[] o Tpacsab;[Jncno nb3ysa[] TepMuHbl] "BekcenbHo e"[Junun(] "nateHTHo
e"[lnpaBo ,[]ro Bo pAT[]o 6[JuHCTUTYTax[] 0 NnpeaeneHHo n[]o Tpacau.[] 4na[] HO pM,[] KO TO pble
NCX0 [AT[] Heno cpeacTBEHHO O T[] ro cynapcTsa,[] UCNo J1b3yeTCA[] CO 0 TBeTCTBYyloLWee[] o
npegneneHwue.[] Ux[ Tak[] u[] Ha3sbiBatoT[] "npaBo Bble[]HO pMbl"[] nnau[] "Ho pMbi[] npaBa".[] Bo [] MHc
ro cygapcTtBax[] yKa3aHHbIe[] HO pMblI[] puKcnpytoTCA[] B[] TeKCTe[] 3aK0o Ha[] uan[] No A3aKo HHbIX
npo 4Ynx[] akTaxl2].[]

Onaf]To ro [J4T0o 6bI[] NCNo N1b30 BaTb[] BO 3MO »XXHO €[] N0 BeaeHme,[] 0 H[] A0 JIXKEH[] CHNTATbCA[]
aHasI0 rMYHBLIMU[] BO 3MO XHO CTAMU[] Apyrumx[] cybbekTo B[] npaBa.[] Mpaso [] B[] Cy6bLEKTUBHO M|
CcMbICnel] eCcTb[] UHAMBUAYaNN3UPO BaHHO €[] npaBo .[] B[] HeM[] 0 bwme[] opuanyeckuel] npasaf] |
0A3aHHO CTU[] CTaHO BATCA[] NpUHaANEeXHO CTbIO[] KO HKpeTHbIX[] nnu,[] u] TakmM[] o bpa3o M[]
nepeso AAT[]ero [] B[] N0 CKO CTb[] MpaBO 0 THO wWeHun. CybbekTnBHOE NpaBo - 3TO
WHCTPYMEHT M0JIb30BaHUS MaTepuabHbIMN N KYNbTYypPHbIMKU 6naramm, yaoBieTBOpeHUs
NHTepecoB 1 NoTpebHoOCTeNn, NpaBoO Ha y4YacTue B yNpaB/eHUN rocyaapCTBOM U
obLwecTBeHHbIMM AenamMm, Ha AOCTYyN K counasabHbIM LLEHHOCTSM.

CybbekTnBHO €[] npaBo [JHepa3pbIBHO []cBA3aHO [ C[] cybbekTUBHO 1[] lopnanyecko n[]o
653aHHO cTbto.[] CybbekTuBHasA[] topuanyeckas] o 683aHHO CTb[] €cTb[] Mepa[] 40 IXKHO ro [Jno
BeneHusa[] nnua.[] Ecnnf] cybbekTnBHO €[] npaBo [] cBA3aHO [] C[] CyObEKTUBHBLIMU[] UHTEepecamu(]



nnua,[] 1o [JcybbekTuBHanA[] 0 683aHHO CTb[] cBA3aHa[] C[] BO 3MO »XXHO CTbiO[] MPUHY>XOEHUS.

B[] TpakTo BKe[] cybbekTnBHO ro [ npaBa[] umetoTca[] ABa[] no aAxo Aa,[] B[] 3aBUCMMo CTU[] 0 T[]
cywecTtsyouwero [] B[] topuanyecko M Hayke[] u[] npakTuke[] npaso no HUMaHuA.[] NepsbIn[] n3[]
HUX[] cBsI3aH[] C[] CyLlecTBYOLWEN[] XapaKTepncTmnko N npasal] Kak[] co BO KyrnHo cTuf] o buieo
ba3aTenbHbIX[] opnaANYeCcKUX[] HO pM,[] YCTaHO BAEHHbIX[] U[] 0 XpaHAeMbIX[]ro cyaapcTBo M[] (nc
3UTUBHO €[] NpaBso ).

Mpwu[] 310 M[J cybbekTuBHO e[] npaBo [Ju cybbekTruBHasn[] o 693aHHO CTb[] pacCMaTPMBaOTCA[] Ke
cnencTeue[] oencTema[] HO pMbi[] 0 6beKTUBHO o [] npaBa.[] Tako N[ no Axo A[] umeeT[] MecTo []
TaMm,[Jrae[]ro cno ACcTeByeT[] cucTtemMal] no 3uTUBHO o [ npasa,[]rael] npaso [ 1[] 3aKo H[] co
BNagaloT[] No [] Co Aep>XaHuio.

MpenctaBnTenun[] eCTeCTBEHHO -NPaBo BO W[] Teo puun] npo Ncxo XaeHus[] u] TpakTo BKU[]
npasa[] c4mTatoT,[] 4TO [J cybbekTuBHbIE[] opuandeckunel] npasal] —[] cnencTemne] NnpaBo BbIX[]
npuTasaHuinf] (npaso Mo 4mn),[] npucywmnx[] cybbvekTam] 0 6LuecTBEeHHbIX[] 0 THO LUEHUN.

TaknM[] o 6pa3o Mm,[] cknaabiBatoTCA[] hakTnyeckme] npaBo 0 THO WeHuA,[J Ko To pble[] 3aTeM[] 4
JDKHBI[] Mo 1y4nTb[] 0 huumanbHo e[] npu3HaHme[] (CaHKLUMO HUPO BaHMe)[] o [J]CTO pO HbI[]Jro
cypapcTBal] unuf] xe[] cynedbHyto[] 3amTy.

CybbekTunBHO e[] topuanyecko e[] npaso [] xapakTepusyeTca[] cnenyrowmmMmmn] o CHO BHbIMU[]
npu3Hakamu.

Bo -nepBbIX,[]3TO []BO 3MO XHO CTb[] cybbekTa[] npaBa[] caMo CTO ATENIbHO O CYLLEeCTBAATL[] CBO
n[] npasa[] B[] npeaenax,[] yCTaHO BAEHHbIX[]HO pMO 1N[] 0 6beKTUBHO ro [] npasa.[JBo -BTO pbIX,[]
cybbekTmBHO My[] NpaBy[] 0 AHO ro [] Anual] co o TBeTCTByeT[] cybbekTuBHaA[] opunandeckas o
6sa3aHHO cTb[] Apyro ro [ anuyal] Ha[] o npeneneHHo e[l no BegeHue(] B[] paMKax[] opuanyecko ro
THO weHuna,[]T.e.[Jo AnH[] cybbeKT[] 0 THO weHnn[] o 653aH[] He[] HapyLwaTb[] NpaBo [ 4pYyro ro .|

B-TpeTbunx,[] BO 3M0O XHO CTb[] 3awmwaTb]] cBO €[] npaBo [JnyTeM[] o bpaweHuns[] K[] npaBo Cyank
U] B[] NHO N[] KO MNETEHTHbIN[] O praH.

NcTo puyeckn] cybbekTuBHO €[] npaBo [] 3apo X aaeTcs[] paHblue,[]4eM[] npaBo 0 6 beKTUBHO €.
Mpupo aa[] cybbekTUBHO ro [Jlopuandecko ro [] npaBa[] 3akntodaeTcs[] B[] HaMYHbIX[]
ecTecTBeHHbIX[] NpaBax[] 4esno BeKa,[] Ko To pble[JHe[] Mo ryT[]ObITb[] 0 THYXAEHbI[]
NPUHYAUTEsNIbHO W[] CKNo N[]ro cygapcTteeHHo 1] BnacTu.[]Brno cnencteun] o CHO BHble[] npasal
1] ceo 60 AbI[] 4eno Beka[] nj rpa>kgaHnHal] no ny4mnnun[] 3ako Ho gaTenbHo e[] 3akperiighue

MpaBo [] Kak[] Mepa[] cBo 60 Abl[] HeMbICNMO [] BHe[] 0 buieo 6a3aTenbHbIX[] MPaBW[] N0 BEAEHMS
Co BO KYMHO CTb[] 0 6uieo 6a3aTenbHbIX[] OpnaNYecknx[]Ho pMm,[] perynupytowmx(]cunctemyf] o



OLeCcTBEHHbIX[] 0 THO WeHU,[] 0 6bI4HO [ NPUHATO [] Ha3biBaTb[] 0 6 bEKTUBHbLIM[] NPaBo M.[]3TO
npaso o 6paweHo []KOo [JMHO ruM[] cybbekTam[] NpaBo O THO LWeHWUA,[] HO [JHe[] 3aBUCUT[JHU[] O T
AHO ro [JcybbekTa.[][]no 3To My[]0 HO []Ha3bIiBaeTCA[] 0 ObEKTUBHLIM[] MPaBO M.

O 6bekTMBHO €[] npaBo [] B[] paMKaX[] pO MaHO -repMaHCKO M[] NpaBo BO W[] CUCTEMbI[]O TO
XKAecTBngeTcd[] c[] Co BO KYMNMHO CThIO[] HO pM[] MO 3UTUBHO 1o [] npaBa,[]rae[] o CHO BHbIM[] UCTO
YHUKO M[] NpaBa[] aBNndeTcA[] 3aK0 H.

CucTtema([] co BpeMeHHO ro o 6beKTMBHO ro []npasa[] co 3gaeTca[] B[] pe3ybTaTe[] HO pMO TBO
pyecko 1[] peatenbHo cTU[]ro cygapcTBal](ero o pranHo B).[] O Ha[] BKAKOYaET[] KO HCTUTYLWIO,[]
KO OeKcChbl,[] pa3nindHble[] HO pMaTUBHO -NpaBo Bble[] aKThbl,[] T.e.[] BCO[] cncTtemMy[] 3aK0 HO
faTenbCcTBa.

CtpykTypal] 0 6bekTnBHO ro [] npasal] cknaabiBaeTcA[] n3[] o Tpacnen[] 3ako HO gaTtenbcTBal] (K
HCTUTYUWMO HHO 1o ,[]aAMUHUCTPATUBHO o ,[]rpa>XfgaHCcKo ro ,[]yro o BHO ro ,[]npo
ueccyasbHo ro [Jufap.).

OnanekTnyecko €[] B3anmo gencremel] cybbekTuBHO ro [Jujo 6bekTruBHO ro [Jnpasal] —[]
CTPYKTYPHbIN[] CTep>XeHb[] 3 hEeKTUBHO ro [] 4enCcTBUA[] MexaHu3Ma[] npaBo BO ro [] peryampo
BaHUA[] 0 BLLEeCTBEHHbIX[] O THO LUEHWUN.

TakumM[] o 6pa3o M,[] no 3uTmBHO e[] npaso [] aBnseTca[] "nmcanHbimM".[] B[] cBa3u[] c[] 3Tum,[] B[] 3TW>
CTpaHax[] opucTbI[] 4acTo [] B[] Ka4yecTBe[] CUHO HMMa[] AaHHO MY[] TEPMUHY[] MPUMEHSAT[] N0 HA"
"3aK0 HO gaTtenbcTBO ".[]JMpun[]3TO M[]CnenyeT[] CKa3aThb,[]4TO [] 3aKO HO 4AaTeNbCTBO [] ABNAET(]
co 60 1[] BHewHto0[] ho pmy[] npasa.[] dTa[] do pma,[] B[] CBO 0[] 0 Yepeab,[] He[] aBnsaeTca[]
edVNHCTBEHHO 1,[] u[] cywecTByOT[] N[ Npo Yne[] NCTo YHUKN.[]Heo 6xo AMMO 0 TamYaTb[] MPaBo |
B[] 0 6beKTMBHO M[] U[] cybbekTUBHO M[] cMbICcne.[] Bo []BTO po M[] cay4dae[] umeeTtcsa[] B[] Buay[] o
becnevyeHHasa[]ro cynapcTeo M[] 1] 3aKO HO AAaTesIbCTBO M[] BO 3MO XKHO CTb[] 0 NpefeneHHo ro
[Jno BeaeHuns.[] 3Ta[] BO 3MO »XXHO CTb[] 0 THO CUTCA[] K[] KO HKpeTHO MY[] nnuy[] -[] cybbeKkTy[] npec
Tak,[]Hanpumep,[] y[] co 6cTBeHHUKA[] A0 Ma[] €CTb[] BO 3MO XXHO CTb[] MO N1b30 BaTbCA[] U[] pacno
psXaTbCA[] UM,[] To [JecTb[] X1Tb[] B[] HEM,[] cAaBaTb[] BHaeM,[] Npo AaThb,[] N0 AapuUTb,[] 0 OMeHs"
npo 4vee.[] Mpu[]aTo M[] npeaycMmaTpuaeTcal] u[] Ta[] unu[] apyras[] cybbekTnuBHasa[] o 653aHHO C
Bo 3HMKaeT[] o Ha[] B[] co o TBeTCTBUU[] C[] peanun3aumnen] To n] naun] 4pyro n]Bo 3M0 XXHO CTU.[
CybbekTmnBHO €[] npaBo [] BO 3HMKaeT[] Ha[] 0 CHO BaHWUWU[] HO pM[] NpaBa[] no 3UTUBHO ro [ u[]
npegycMmaTpuBaeTCa[] UMI.

3.2 lNpaBoBaa KynbTypa npasa



MpaBoBas[] KynbTypa[] —[] 3To[] cocTaBHasA[] YacTb[] 06wen[] KynbTypbi[] Hapoaa[] u[] oTAe/IbHOW[]
nnyHocTwn.[] Mpu[] aToM[] Haao[] umeTb[] B[] BUAY,[] 4TO[] noAa[] KyAbTypoun[] TOHUMAtOT[] HE[] TOJIbKC
OYXOBHble[] LoCTUXXeHun4d,[] Ho[] n[] MaTepunanbHble[] LEHHOCTW,[] CoO30aHHbIe[] YenoBekoM([] B[]
rnpouecce[] CBOeN[] TBOPYECKOU[] AeATENIbHOCTW.

Bce[] no3nTmeHoOE,[] nonoXxuntenbHoe,[] HakonaeHHoe[] YenosevecTBoM[] B[] obnactu[] npasa,[] —[
3To[] u[] ecTb] NpaBoBad[] KyNbTypa, BKIKOYaA AOCTUXKEHUA TEOPUU N NMPaKTUKN.[] Mo)xHO[]
BblAennTb[] 06beKTnBHYO[] U] CYyObeKTUBHYIO[] CTOPOHbI[] NPaBOBONM[] Ky N6I¥PbI

MpaBoBas[] KynbTypa[] 3aBUCUT[] OT[] HPABCTBEHHOCTMW,[] OT[] YPOBHS[] SKOHOMUNYECKOIr O[] pa3BUTU
obuwecTBa,[] oT[] MaTepuanbHoro[] bnarococtosaHnA[] Hapoaa,

3To[[] ocobas[] ueHHOCTb[] obuwecTBa.[] Ecnn(] B[] obwecTBe[] eCcTb[] onpeaeneHHbIN[] yPOBEHb[]
NpaBoBON[] KybTypbl,[] TO[] MOXXHO[] roBopuTb[] o] hopMmnposaHmU[] NpaBoBoro[] rocynapcraea.[]
Ecnu[] HeT[] aTon[] npaBoBomn[] KynbTypbl,[] TO[] hopMupoBaHmMe[] NnpaBoBOro[] rocygapcraal] Kpanl
3aTpyaHeHo[] u[] ceasaHo[] amwb[] c[] pocTtoM[] NpaBoBOMN[] KynbTypbl.[] NpaBoBoe[] rocyaapCTBO[]
npaBoBas[] KynbTypa[] opraHn4eckun[] cea3aHbI[] mexxay[] cobon,[] a[] Hannyme[] AeMOKpPaTU4eCKOl
rpa>kaaHckoro[] obuiecTtsa[] aBngeTcsa[] HeobxoanmbiM[] ycnosmem[] dopmMmmnpoBaHus[] NnpaBoBON[]
KyNbTYypbI[] U[] NpaBoBOro[] rocygapcTsa.

OyeHb[] 4acTo[] noa[] NpaBoBOWN[] Ky/IbTYPOMN[] MOHMMAaIOT[] ypOBEHb[] NpaBOCO3HaHUA,[] T.e.[] 3HaH
nmoaobmMul] npasa,[] ux otHoweHwue[] K[] 3akKoHy,[] cyny.[] Ho[] Ha[] camoM[] aene[] npaBoBas[] KyNbT
—[] He4To[] bonbLiee,[] 4eM[] NnpaBoco3HaHume.[] OHa[] npeanonaraeT] A0CTaTOYHO[] BbICOKUNA[]
YPOBeHb[] MPaBOBOro[] CO3HaHUA.

MpasoBas[] KynbTypa[] onupaeTcad[] Ha[] npaBoco3HaHue,[] ogHaKo[] He[] ceoanTca[] K[] HeMy,[] a[]
Takxe[] K[] uaenHo-tTeopeTnvecknM[] u] NnCUxXonormnyecknm(] anemeHTam[] npaBoco3HaHuA.[] OHa|
BkJItoYaeT([] B[] ceba[] opuanydecku] 3Ha4vmmoe[] nosegeHme[] cydbbekToB[] NpaBOOTHOLWEHWA.[]
MpaBoBas[] KynbTypa[] —[] 3To[] He[] npocTo[] To[] unun] nHoe[] oTHoweHue[] K[] NpaBoBOW[]
anencrteutensHocTuU[][] a[] npexxae[] Bcero[] yBa>kntesnbHoe[] oTHoweHue[] K[] npasy.

MoHsaTre[] NpaBoBON[] KYJIbTYpPbI[] 3Ha4YNTENbHO[] Wwmnpe,[] 4eM[] NoHATUe[] NpaBoCO3HaHUA,[] XOTS[
YacTo[] NpaBoBYO[] KyAbTypy[] NoOHUMaT[] Kak[] npaBoBoe[] co3HaHue.[] B[] 06bweM-To,[] KOHEYHO,
Mexxay[] HuMu[] cywecTteyeT[] TecHadA[] cBA3b.[] Ho[] npaBoco3HaHwue[] aBnaeTca[] ToNbKO[] 0A4HNM[
HeobxoaAMMbIX[] 3/1eMeHTOB[] NMPaBOBON[] KYJIbTYpPHbl.

MpaBoco3HaHue[] —[] onpeneneHHas] pa3HOBMAHOCTbL[] obwecTBeHHOro[] nj UHANBUAYaIbHOIOf
Co3HaHumA[] ntoaen.[] Beicoknin[] ypoBeHb[] npaBoco3HaHusA[] BkAtoYaeT[] B[] cebs[] n[] 3HaHne[] npat
n[] noHnMaHwne[] 3HavyeHus[] npasal] B[] >xn3Hu[] obwectea.[]JA[] 3Toro[] y[] Hac,[] K[] coxxaneHuto,[] +
XBaTaeT[] fa)ke[] 3aKoHogaTendam,[] NoNnMTU4YeCcCKUM] nmagepam,[] pykosoantenam(]



00l EeCTBEHHbIX OpraHu3auuin. [1leno He B TOM, 4TO OHW HE 3HAKT 3aKOHa, a B TOM, 4YTO
OHW HE CHYUTAKTCS C HUM. A 3TO y>Xe npeHebpe)xeHne nNpaBoM.

Hun3kunin ypoBeHb NPaBOBOWN KYJIbTYpPbl, HEPA3BUTOCTb Y HAaCENEHNA IOPULNYECKNX
Tpaauuni, 3a4acTyto Nepexonsiiasi B OTKPOBEHHbIN NPaBOBOM HUTMIN3M, OTpULLAHWE
HeobxoAMMOCTM N LLEHHOCTU NpaBa nMelT rnybokmne KopHM B Hawem obuiecTBe eule ¢
AOPEBOJIIOLMOHHOIo npowsoro. 3 nokoneHns B NokosieHne B Poccmm nposiBnseTcs
HeyBa)KeHMne K 3aKOHY 1 cyay, TEPNUMOCTb K MPON3BOJY N HAacuauto. [1o peBoaoLmn
OO/MIbLUMHCTBO AeaTenen nutepaTypbl, MICKYCCTBa, HayKu, Aaxke BblaatoLlmecs,
HUTMANCTUNYECKN OTHOCUAUCH K NpaBy. 19 HUX UMest OFPOMHOE 3HaYeHune
HPaBCTBEHHbIN acreKT[15].

B ycnoBmsax KpernocTHOro rnpasa B 06LLEeCTBEHHbIX OTHOLLEHUAX LLapwus Npou3Boi,
yCyrybsieHHbIN HN3KOW KYNbTYypon HaceneHus. Nocne pegopm 60-x rogos XIX Beka
npaBoBasi AENCTBUTESIbHOCTb U3MEHWNACL, HO 3TN N3MEHEHNSA rNyboKOo He MPOHNKAN B
obuwecTBO. YpoBEeHb NPaBOBOW KyJIbTYpPbl OCTaBaslCA A4OCTAaTOYHO HU3KUM.

Bo Bpems peBontounmn 1917 roga ctapas deonanbHo-0yp)Kya3Hasa npaBoBasd CUCTEMA
Oblna cnomMaHa, a HoBas He Morsa ObITb CoO3[aHa 3a KOPOTKOe BpeMs. Hy)XKeH bbin
ONVTesIbHbIN Nepnon CTaHOBJIEHUSA HOBOW NMPAaBOBOMN CUCTEMbI. I3MeHeHNs nponcxognau
B CJIOXKHENWMX yCcnoBmax obocTtpeHnsa knaccoson 60pbbbl, NPy CUABHOM BAVUSHUN
MenKobyp>KyasHoOM CTUXUN, C KPEHOM B CTOPOHY aHapXuun, HeMpU3HaHNA 3aKOHHOCTN.

B nepnon HOBOW 3KOHOMUYECKON MOJIMTUKWN CTanNo ACHO, 4TO CsieayeT USMEHUTb
npeacTasieHne 0 coumasnsmMe U nepecMoTpeTb B3raaabl Ha PeBOJIIOLNOHHYIO
3aKOHHOCTb. JecdopMauns coumnanmsmMa, CIOKUBLLUNACA ANKTATOPCKUA PEXNM U
MacCcoBble penpeccum Oblsin TOW peasibHOCTbIO, KOTopas norybmnna poCcTKn NpaBoBON
KY/NbTYpbl, BO3SHUKLUNE B AOPEBOJIOLMOHHON Poccun. B 3ToT nepuon Hanbosee LWNPOKO
Obla1 pacnpocTpaHeH NPaBOBON HUMUIN3M.

CywiecTBoBann 1 o6CToATENbLCTBA UAE0JIOMMYECKOro XapakTepa, 4eNCTBOBaBLUNE He
TOJIbKO BO BpeMeHa KyJibTa, HO 1 Mo3)Ke: C TOYKN 3peHns MapKCu3Ma-NeHHN3IMa Npaso,
KaK 1 rocynapcTBo, NpeacTaB/sA/IoCh Kak oTpuuaTenbHoe aBfieHne obLecTBeHHON
XXN3HN, KOTOPOEe OO0/HDKHO OTMepeTb B caMoM bnvyxavwem byayuiem.

Npeonorn mapkcusma-neHnHmu3Ma B 20-e roabl oTBepraam HeobxoaAnMocCTb Nnpasa,
CHYUTaNW, YTO «MPaBO — 3TO TAKOW »Xe ONUyM OJ19 Hapoda, KaK N Pennrnsa», Bepuan, 4To
Nnocne CBep)XeHns KannuTasamiMa U caMolep»xaBus cCTpaHa BonaeT B HoBoe 06LecTBo.
Bce 310 6b1/10 OCHOBAHO Ha MPAaBOBOM HUIMIM3Me Hapoaa.



O coumnanbHOM LLEHHOCTW NMpaBa 3aroBopun ToJibko B 60 — 70-e roabl XX Beka. OgHako
rMpPaBoOBOW HUMMJIN3M BCTpeYaeTca U cerogHs. [lpyras CTopoHa Bornpoca —
BOJIIOHTAPMCTCKOE OTHOLLEHNE K 3aKOHOAaTeNnbCTBY. BCce 3T0 HaxoauTcsa B o6nactun
NnpaBoOCO3HAHNA — MPaBOBON NOE0JIOMUU U NPABOBON MCUXOSTOTMN[16].

OTpuuaTenbHoOe BAMAHME Ha NPaBUJIbHYIO OLEHKY NMpaBa OKa3blBaeT N TO, YTO B
oTeyecTBEHHOW Hayke, HadynHasa ¢ 30 — 40 rogoB XX BeKa, CJI0XKN10Cb
HOPMaTUBUCTCKOE NOHMMaHMe npaBa. OHO pacCMaTpPUBaAETCHA Kak opyaune rocynapcTsea,
KaK CpefCTBO yrnpaBJ/ieHUs, KaK He4YTo, Haxo4slweecsa B pykax rocygapcrea v
HanpaBJIeHHOe NPOoTUB HaceneHus. 1 korga onpeneneHHasa 4aCcTb HalWNX TEOPETUKOB
npaea cTana obpawiaTb BHUMAHME Ha MHOE NOHMMaHWe npasa, oPuunasbHas Naeosorms
OTHec/1laCb K 3TOMY OTpuLaTesibHO.

A BeOb rnaBHOe Ha3Ha4YeHMe NpaBa B TOM, YTO OHO OOJIKHO CJIY>XKUTb YEN0BEKY, KOTOPbIN
obnapaeT HeoTbeMsIeMbIMU NpaBamMn 1 ceobogamun. Ho 06 3TOM roBOPMIOCH O4EHb Maso.
NaHHOe 06CToATEeNnbCTBO YCUNBAIO NPABOBON HUTMAN3M, HEYBa)KeHUe K Cyay N 3aKOHY.
Ecnn B CO3HaHWKM ntoaen CyecTByeT HUTMINCTUYECKOe OTHOLLIEHME K NMpaBy, TO O
BbICOKOW MPaBOBON KyJIbType He MOXXeT ObITb 1 peyn.

NMoMMMO BbICOKOIO YPOBHS MPaBOCO3HaHUSA, MpaBoBas KyJibTypa BKJo4YaeT B cebsa n Bce
peasibHble OOCTUXXeHUs B 06/1aCTn NpaBOBON XXN3HWM obLLeCcTBa (3aKoHO4ATENbLCTBO, €ro
YPOBEHb, €ro TEXHUKY, CTENEHb LNBUIN30BAHHOCTN ero coaep>xaHus). Y Hac He Bbino
LWBUIN30BAHHOIO 3aKoHogaTesibcTBa. KayecTBO 3aKOHOB 1 CMOCobbl X peanusaunm no-
Npe>XHeMy OCTalTCA Ha HN3KOM YpPOBHE.

MO>XHO 3a4yMaTb XOPOLUNA 3aKOH, HO €CJIN C TOYKWN 3PEeHNs Iopnan4eckon TeXHUKN OH
OyneT HeyoBNETBOPUTESIbHBIM, peasin3oBaTb €ro HEBO3MOXXHO. Hanpumep, NpUHATLIN B
1991 r. 3akoH «O npeanpuaTuax» Obla Warom snepen, HoO B HEM NMENNCh pUANYecKmne
HeOoCTaTKN. TepMUH «KOJIJIEKTUB — XO3AUH NPeanpuaTua» He packpbliBas CoOoep>KaHUsA
NpaBoOBOro cTaTyca puanyeckoro nnua. HeacHo 6b110, 4TO NogpasymeBaeT
3aKoHoOaTesb No4 TEPMUHOM «XO3AUH»[17].

3TOT TepMUH BbIN1 MepeHeceH B 3aKOHOAATESIbHbIN aKT U3 00LWEeCTBEHHO-MOJINTUYECKON
nMTepaTypbl N PE3KO CHU3MJ ero 3Ha4YeHne, Tak Kak He SBISeTCS IpUon4yecKknm.
KonnekTmB — COBCTBEHHUK MM HET? 3aKOoHO4aTe b HE pPeLlna 3TOro r1aBHOro Bonpoca.
Ecnn y Hac B cTpaHe ByayT n3gaBaTbCs 3aKOHOA4ATESIbHbIE aKTbl HU3KOIrO TEXHUYECKOr O
YPOBHS, TO O MPaBOBOW KYyJ/IbType roBOpUTb HE MMEEeT CMbICa.

MpaBoBas Ky/nbTypa — 3TO eLle N BbICOKUI YPOBEHb KYbTYypbl MpaBoCyans. YPOBEHb
NPaBOBOW KYJibTYpPbl 3aBUCUT OT MHOTMX (DaKTOpPOB. IMeeT 3HaYeHne 1 cocTositHue



rnomMewieHUn gns cynebHbix 3acegaHnn, n obnmnk cynen, n camo nposegeHmne cynebHoro
rnpouecca. [1BopuoB npaBocyausa y Hac eule HeT. 9TO N HeyaAuBUTESIbHO.

[lo nocnenHero BpeMeHn npasocyane y Hac 6110 TosbKo B 3aKoHe. Cyaenckas
npodgeccms He NpecTuXHa. B peanbHOM XU3HN KyNbTypa NPaBoCyAnsa HaXoOAMUTCS Ha
O4YeHb HU3KOM YpPOBHE. A 3TO B CBOIO o4epeb BAMAET Ha obwmnn ypoBeHb NPaBOBOWA
KyNbTypbl HaceneHus. MNpaBoBas KyJibTypa — 3TO BbICOKNI YPOBEHb KYJIbTYpbl
3aKoHogaTesNIbCTBa M NPaBOCYAUS, UX peasibHOe COCTOSHME.

Cnepyrowmin anemMeHT NpaBoBOW KYJIbTYpbl — (PaKTUYECKOe COCTOAHME 3aKOHHOCTU U
rnpasonopsaaka B ctpaHe. CoCToAHME NPEeCTYNHOCTU — 3TO onpenesieHHas
XapakTepucTmka npaBonopsankKa, Ho ri1aBHbIM TeM He MeHee ABJIAeTCA COCTOsAHMe
rnpasoHapywaemocTn. B CLLIA npecTynHOCTb Bbille, HO MEXAaHNYECKN 3TO He OTpakaeT
COCTOSIHMA 3aKOHHOCTW U NpaBonopsanKa B CTpaHe.

Korna coBeplleHOo NpecTynjeHne n NpecTyrnHNK CrpaBeasiMBo Haka3aH, 3aKOHHOCTb
TOP>XKECTBYET 1 MPaBoMNopsiioK BoCCTaHaBAnBaeTCs. Ho ecnm KTo-HMbyab Haka3aH
HecnpaBea/iMBO — 3aKOHHOCTU yXKe HeT. HeobxoammMo, 4Tobbl Ka)K bl BUHOBHUK Obif
HaKa3aH 1 He 6blN1 Haka3aH HEBUHOBHbLIN. Heobxoanma cuctema, kotopas 6bl 3TO
obecrneymBana, a y Hac ee HeT. To, 4TO 3aN1CaHO B Ka4YeCcTBe NpaBa, AO0JKHO ObiTb
peann3oBaHoO. A Mbl BHa4aslie pa3pellaem, a 3aTeM orpaHudYnBaem. Tak NnpaBoBoe
rocy4apCTBO MOCTPOUTb HEBO3MOXXHO.

MO>XHO FOBOPUTL O MPaBOBOW KyJibType IMYHOCTW, Fpynnbl, obLiecTsa B LIESIOM B TOT
WM UHOW ncTopuyecknii nepmod. CyLLecTBYOT pa3/IniyHblie MOAe N NMPaBoOBON KYNbTYypbl
(HanpuMmep, 3anagHas Moaesib NPABOBOW KY/bTYpPbl, KOHPYLMAHCKas NpaBoBas
KyJibTypa, MyCyJ/IbMaHCKas NpaBoBas KynbTypa U T.A4.).

3anagHasi MoAesib NPaBOBOW KyJbTYpPbl XapaKTepu3yeTcsi TEM, YTO M1aBHOM LLEHHOCTbIO
3[1eCb NPU3HAOTCS OCHOBHbIE NpaBa 1 cBoboAbl YenoBeka U rpakaaHuHa. OHa Havana
hbopMMpoBaTLCS eLle C aHTUYHbIX BPEMEH.

Cneundunyeckom 4epTom 3TON MOLENN ABNSETCS, BO-NepBbIX, 0CO3HaHMe counasibHOW
LLEHHOCTW NpaBa Kak Mepbl cBO6OObI N paBEHCTBa U NPUOPUTET NMpaBa Bo BCex chepax
o6LecTBEHHON XU3HN. BO-BTOPbIX, 0CO3HAHNE LEHHOCTU NHAMBUAYAIbHbIX MpaB
JINYHOCTW.

B COKpOBULLHULY MUPOBOI NMPaBOBOW KYJIbTYpPbl BXOAAT TEOPUS €CTEeCTBEHHbIX NpaB U
ceobop yenoBeka, Teopus pasneneHusa Bnacten 0. JIokka u L.-J1. MoHTeckbe[18], a
TaK>Xe 3aKoHOoAaTesbHble aKThbl, 3aKpenastoLwme npasa n ceoboabl TNYHOCTN.



MpaBoBasa KysbTypa TakK Xe, Kak 1 NoIMTU4eckas KysabTypa, ABASeTCA HENPEMEHHbIM
3/IeMEeHTOM OeMOKpaTun. bes HUX geMoKpaTusa MOXXET NPEeBPATUTLCA B aHapXuto. A 3To
ypeBaTo NarybHbIMK nocneacTeBnsamMm gnsa obwecrtsa n rocynapcTea, B TOM Yucne u ansg
BCEro MMpoBOro rnpasonopsgka. NMponsson n becnpasue NpUBOAAT K MaCCOBbIM
HapyweHusaM npaB 1 cBob6oa IMYHOCTU, K OTPULLAHMIO CaMOn HEOBXOANMOCTU K
LLeHHOCTW MpaBa.

NpaBoBas KysbTypa obuwecTBa B COBPEMEHHOM MHTErPUPOBAHHOM MUPE HacTo YyXXe He
onpepenseTcsa TeppuTopuasibHbIMU rpaHuULLa@MM O4HOro rocygapcTea. oeT npouecc
WHTEepPHauMoHanm3aunm n B3anMmooboralleHns pasnnyHbiX KyJabTYpPHbIX LLeHHOCTen. B
TakoM B3aMHOM COMKEHUN HaUWOHasIbHbIX KYJIbTYP COCTOUT npoLuecc popMmnpoBaHms
eanHON CyOKyNbTYypbl C NO3MLUMK obLievyenoBeyeCcknx LEeHHOCTEN.

KpoMe Toro, MMpoBoe coobLLecTBO y)Ke 0CO3HaN0 HeobXoAMMOCTb BbipaboTKuK
obweunBnNM3aLNOHHBIX, 0bLLeYeNnoBeYeCKNX Havyan u NPUHLNMNOB OeATENIbHOCTU B
MEXXIoCyAapCTBEHHbIX OTHOLLUEHMAX, KOTOPbIE 3aKPENIAITCA B BaXKHENLWMX
HOPMaTUBHO-MPABOBbLIX aKTax MeXAyHapoOHOro xapakrepa[l9].

OcobeHHO 3aMeTHO 3TOT NpoLiecc naeT B paMmkax EBponenckoro coobuiecTtsa, rae
BbipaboTaHbl eAnHble MPUHLUMUIMbI COr/TacoOBaHNA HaLMOHaIbHbIX NPaBOBbIX MHCTUTYTOB,
CO30aHO0 eHOEe NMPaBOBOe MNoJie, B paMKax KOToporo obecrnevynBatoTCs OCHOBHbIE MpaBa
n ceoboabl NMYHOCTU (EBponenckas KOHBEHLMSA O 3alLMTe NpaB YesI0BEKA M OCHOBHbIX
csobon).

BbiBOAbI MO TPETbEN rNaBe: BbICOKUI YPOBEHb MPaBOBOW KYyNbTYypbl ABSETCS
HeobxoanMbIM ycnosueM (hakTopoM) opMMPOBaHUSA NPABOBOro rocygapcTaa.
OcobeHHO akTyanbHOW 3Ta npobsiema aBNSeTCS A4N8 0Te4eCTBEHHOro npaea un
rocypapcTtBa. [1oaToMy BOCNMTaHME NPaBOBOM KybTypbl FpakaH — BaXkHenwee
ycnosue ctabunbHOCTM 1 NpaBonopsiaka B obuiecTse.

SAKNTIOYEHUE

B npouecce neaTenbHOCTU Hafd KypcoBon paboTon Ha TemMy: «BO3HUKHOBEHME NpaBa»
OblN1 N3yYeH pag NNTepPaTyPHbIX NCTOYHMKOB. OCHOBHbLIMU ABASAIOTCA TPYAbl N0 TEOPUN
npaBa, N3 KOTOPbIX MOAYEPNHYT TEOPETUYECKUN MaTepuas, Nnpexxae BCero B3rnsaabl Tex
WX MHbIX KON Npasa.



BO3HMKHOBEHME NMpaBa - 3aKOHOMEPHOE CNeACTBMNE YCI0XKHEHNS 00 eCTBEHHbIX
B3ammocBssen, yraybneHme n oboctpeHue couymanbHbIX MPOTUN BOPEYNIA N KOHDJIMKTOB.

MpaBo NpM3BaHO peryanpoBaTb 0O ECTBEHHbIE OTHOLWIEHNS, AeNaTb Tak, 4Tobbl HNYTO
He NoMeLllasio YeNoBeKY OCTaBaTbCsA CBOOOAHLIM. TO )Xe caMoe KacaeTCcsa 1 nMmyliecTBa
nogen. NpaBo 3aroHAeT Hac B onpeaeneHHble paMKn, KOTOpble CO34aHbl A8 Toro,
4TOoObI Mbl 6bIIN 3almMLLEHbl U 0becneYeHsi.

MpaBo A0/HKHO MMeTb 06a3aTesNbHbIN FOCy4apCTBEHHO-BONEBON XxapakTep. Ero
KnaccoBasi 1 obuievenoBeyeckas CyLHOCTb NPOSIBASIETCS UMEHHO B 3ToM. [a,
CYMTaEeTCs, 4TO NPaBO BbipakaeT BOJIIO Hapoda. Yem obycnosneHa 3Ta Bona? B
60/IbLUMHCTBE C/lyHaeB - 3KOHOMUYECKMMUN YCNOBUSAMN XKU3HU, YyTb MEHbLLE BAUNSIOT
yCJI0BUS MPUPOOHbIE N [IYXOBHbIE.

Cornacumcs, 4To CNpaBeasINBOCTb - 3TO TOXKE NOHATUE A0BOJIbHO-TAKN OTHOCUTEJIbHOE.
B pa3Hble BpeMeHa el npuaaBaan pa3Hoe 3HayYeHune. IHCTUTYT npencTtaBuTeNbHON
BN1ACTW NMOSABUJICH y>Ke AaBHO, bnarogapss KOTOpoMy HapoAHasi BOJIs U CMorfa
BOMJIOTUTbLCS B 3aKOHE, KOTOPbIN nmeeT obuieobsizaTenbHbI XapakTep. ObuecTBeHHan
BOJ1A CTAHOBUTCSA BOJIEN FOCYyAapCTBEHHON, MMEET criefytolme NpusHakn: - OJKHa
CTUMYJINPOBATb BCEBO3MOXXHbIE MPUTSA3AHUSA U UHTEPECHI HACeNeHUs; - He O0JIXKHA
HaXoANTbCSA B 3aBUCMMOCTU OT UHTEPECOB OTAE/NbHbIX 1L, 06 beANHEHNN, CNOEB, rpynn
N Tak fanee; - 0JKHA OXPaHATbCA cneunanbHO Co34aHHbIMU OpraHaMu.

PaccmaTpumBas NOHATUE N CYWHOCTb NpaBa, CTOUT CKa3aTb, 4TO XapakKTep ero AsnseTcs
HOPMaTWUBHbIM, 3TO CBA3aHO C NPOSBJIEHMEM €ro B peasibHOM XN3HU, U NpeacTaB/eHo
COBOKYMHOCTbIO Pa3/INYHbIX OPUANYECKNX HOPM. HOpMaTMBHOE Bblpa>KeHNEe 04eHb
Ba)KHO, TaK KaK BOJI, BOMJIOWEHHAs B 3aKOHe, He ByaeT nMeTb HUKaKOW lopnanyeckomn
cunbl. FlocynapcTBO AOJIKHO HAaXoOUTbCA B onpenesieHHOM CBA3M C NMpaBoM. 3Ta
B3aMMOCBSI3b NPOABAAETCS B TOM, YTO FroCy4apCTBO MMEeT BO3MOXXHOCTb npuberatb
TOJIbKO K TEM NPUHYOUTEJIbHbIM MepaM, KOTOpble He NpoTMeBopeYaT npasy. B npnHunne,
3TO OTHOCUTCA TOJIbKO K MPaBOBOMY roCcygapCcTBY, B KOTOPOM OENCTBUTENbHO
YYUTBIBAOTCA CYLLECTBYOWME 3aKOHbI. [TpaBo HOCUT o0bLeoba3aTesNibHbIM XapakTep. 3TO
O3Ha4aeT, YTO 3aKOHbl CO34at0TCA A1 BCEX U HE A0JIKHO CYLLEeCTBOBaTb OTAE/bHbIX
N1y, Ha KOTOpPbIX Bbl HE AENCTBOBAIN NPUHATbIE N CAHKLMOHMPOBaHHbIE HOPMbI. Ba)kHa
hopManbHasa onpenesieHHOCThb NMpaBa. B JaHHOM c/ly4ae ero xapaktepusyeT: -
crneundunyeckasn CTpykTypa HOpM (OHM COCTOAT M3 TUMOTE3bl, ANCNO3ULNN, @ TaKXe
CaHKLUMK); - CBA3b € 06493aHHOCTAMU, KOTOpPble HEOHOXOANMMO BbINOHATL 19 TOro, 4TobbI
ObITb 06nafaTenem npasa; - OPULNYECKON TEXHUKOW, KOTOPOW OhOPMISAIOTCA HOPMBbI.



HopMbl NpaBa rocygapCcTBO 3aK/l04aeT B onpeaeneHHble PopMbl, KOTOpble SABASIOTCA
cnocobamMu Bblpa)keHUs ero Bosin. HopMaTUBHO-MPaBOBOM aKT - 3TO OCHOBHas hopMa
npaBa, N OHN MOryT ObITb pa3/INYHbl. KOHEYHO XKe, CaMbIM 3HAYUMbIM W FNAaBHbIM N3 HUX
B HalLle CTPaHe TaK >Ke, KakK 1 BO MHOIMMX APYrnx SBASIETCA MMEHHO KOHCTUTYUUS.

Ha ocHOBaHWUM uccnenyemMoro Matepuana Mbl BUAUM, 4To 0bLLEeCcTBY B 3MNOXy
umsmnnsaumm notpebosancsa NPUHLMMNANBHO HOBbIA COLMASIbHBIVM PErynaTop, KOTOPbIN
cMmor 6bl BbIMOJIHUTBL NO KpanHen Mepe OBe 3agayn. MNMepeas - obecne4ynTb B 06CTaHOBKE
YCNOXXHEHNA BCen 06LeCcTBEHHOM XN3HN DYHKLMOHNPOBaHME 00LLEeCTBa KaK CI0OXKHOM 1n
OVNHAMNYeCKON CUCTEeMbI, LLeJIOCTHONO OpraHm3Ma, HecpaBHeHHO Bosiee BbICOKOro
nopsaka, 4em nepBobbITHOE 0OLWEeCTBO. BTOpon 3afayen B yC/IOBUAX LMBUIN3ALLUN
ABMNaCb HEOOXOAMMOCTb MPOBECTU B XXU3Hb NCXOAHOE N'YMaHUTapHOEe Ha4vano -
3aKkpennTb 1 obecnevynTb HaaNeXXalwmnm cTaTyC aBTOHOMHOW JIMYHOCTU, ee
nHOMBMAYabHYlO0 cBoboay, CnefCcTBUEM HYEro B 9KOHOMUYECKNX OTHOLLEHUAX SABNSETCS
npaBo cobCcTBEHHOCTM 1 cBo6OAa AOrOBOPOB, @ COLMAILHO-NONANTUYECKON Cepe -
NINYHbIE, NONINTUYECKME N colManbHble npaBa 1 ceobobl. TeM caMbiM NOATBEP)XAEHA
AKTYyaJIbHOCTb TE€MbI, YTO BO3HUKHOBEHME 3TOMr0 COLMANbHOro perynatopa, nojayymsLiero
Ha3BaHMe "npaBo", CBA3aHO C POPMMPOBAHNEM rOCyfapCTBEHHON BflacTu, ee
WHCTUTYLMOHHOI O Bblpa)KeHuns - rocyaapcTBa.

BO3HMKHOBEHME NMpaBa HenocpeacTBeHHO 00ycnoBieHo TpeboBaHUAMKN CaMOro
obLlecTBa, BCTYNMBLLErro B 3MOXy LUBUIN3ALNK, NMpexae Bcero TpeboBaHnamMm
obecrneyeHuns ero LLEeNOCTHOCTN, TOBAPHO-PLIHOYHOMN SKOHOMUKU, @ TakKxe
rYMaHUTapPHbIMU HaYaNaMu.

Ha ocHOBaHMM NpoBeAeHHbIX NCCIe40BaHNN, MHOW Dbl caenaH BbiBO4, HTO BO3HUKHYB,
MpaBo, 3aHAJ10 LLeHTpaJibHOE MeCcTo B CUCTEME COLUMaNbHOIro perynmpoBaHusa obuecTsa.
Mo cBOUM CBOMCTBAM U PerynaTMBHbIM Ka4YeCcTBaM, NO 3aJI0)KEHHOW B HEM COoUMasIbHOWN
3Heprum npaso Npmobpeno 3HavyeHme rnaBHOro peryaatopa, npm NOMOLLM KOTOPOro
peLarTCa KOPEHHbIe BOMPOCHI N 3afa4n COLUMaNbHOMO pa3BuTusa obuiecTsa.
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