Copnep>xaHue:

Mage noffpund or type unknown

BBepneHue

Hawe obuiecTBO, @ MMEHHO U3MEHEHNE SKOHOMMNYECKON CNCTEMbI N CUCTEMBI npaBa B
Poccuun, nosnekno 3a cobon POCT 4ncna CeMenHbIX I'IpaBOOTHOLueHI/IIZ.

B TeyeHune cBOEN XXN3HU NOYTU KaXKAblA YEsIOBEK UMEET Aesi0 B TON U MHOWN CTENEHU C
CeMeNHbIMU NMPaBOOTHOLUEHNSAMU, TaK KaK €ro XXM3Hb CONpuKacaeTCcs C pa3/INyHbIMA
coumanbHbIMK rpynnamMm nanm obvegnHeHmnaMmu. OgHOM N3 HUX ABNAETCS CEMbS -
obbeanHeHHasa 6pakoM nam poacTBOM rpynna auu, obnagaowmx B3auMHbIMU TNYHBIMUA
HEMMYLLECTBEHHbLIMUN N NMYLLLECTBEHHbLIMW NMPaBaMn N 06A3aHHOCTAMU. Tak Xe
CYLLECTBYIOT TakMe KONNEKTUBLI, Kak pod, naems, obumHa, rocyaapcTeo[l].

EJ'IaFOI'IOJ'Iy‘-II/Ie Ka>Xa0ro 4ejioBeka HanpsamMyto 3aBUCUT OT TOIo, KakK CKJladblBalOTCA OeJia
B ornpeaneseHHoMm counaJibHOM KOJIJ1IEKTUBE.

Korga HacTynaeT coBepLUeHHOoNIeTUe, Yesl0BEK MOXKET Co34aTb CBOK CeMbIO. B npouecce
MPOXXNUBAHNSA MOTYT BO3HUKHYTb ceMelHble NpobaieMbl, KOTOpbie HE BO BCEX ClyYasX
MOryT peryampoBaTbCsA MOCpeacTBOM KoMrnpoMmucca. M3 aToro cnepyet, 4To npobnembl B
OpavyHO-CEMENHbIX OTHOLIEHNAX BCerga dbyayT akTyalbHbIMU U 310604HEBHbLIMN.

CoBpeMeHHOe bpaYvyHO-CEMENHOE 3aKOHO4ATENLCTBO ABJIAETCSA C/I0OXKHbIM ME@XaHU3MOM, "
BMeCTe C 3TUM OTAEe/IbHble OTHOLLUEHUSA MeXAY OBYMS CyrnpyraMmu AOBOJ/IbHO TPYAHO
noanalTca Kakon-nnmbo NnpaBoBon peraamMeHTaunm. YTobbl TakKnx 3aMMHOK He Bbino,
bonbLoe 3HaYeHne npnobpeTaeT 3akntoveHne bpalyHoro Jorosopa.

Llenbto HanncaHma pedepaTta Ha JaHHYIO TeMy SBMJIOCb TO, YTO B Halle BpeMs BCe
bonbwe noaen 3akayatoT bpavHble gorosopa, 4Tobbl He NpounsoLwso npobaem c
pa3nenom MMmyLLecTBa v T.4.

TaK e 13 Lenn BbiITeKaeT U akTyaJlbHOCTb ANAHHOW TEeMBblI.
[MpeomMeToM MccenoBaHUs 6yueT ABNATbLCA 6paqu||7| OOroBop.

Ob6beKTOM nuccnenoBaHns - 6paLIHO-CeMe|7IHbIe OTHOLUEHWA.
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3aa4u, KOTopble NPeACTOUT PeLlnTb 03HaKOMUBLLUWCH C:

- NOHSATMEM BpPayvyHOro A0roBopa U ero Coaep>xaHuem;

- TeM, KaK NpoucxoasaT n3MeHeHuns B 6pa’yHOM OOroBOpE;

- TeM, KaK [0roBop MoXXeT ObITb MPU3HAH HEeAEeNCTBUTE bHbIM;
- 3aKJIlo4eHneM 6paYvHbIX NOroBOPOB B APYrnX CTPaHax.

B xo4e BbINONIHEHUS pedepaTa aHann3y Obiiv NOABEPrHYThl 3aKOHOAATESIbHbIE U UHbIE
HOPMATMBHbIE aKTbl, COAEpKallme Bonpockl 6payHoro gorosopa.

Takmum obpa3om, aHaNM3 NMTepaTypbl U ONbIT CyaebHOM NPakKTUKU CBUAETENLCTBYET O
TOM, 4TO 3ak/to4eHne 6pavHbIX 4OrOBOPOB ABASOTCH Ba)>KHbIMU MOMEHTAMU B XXU3HN
BCTyNawoLwWmx B 6pak ABYyX MOSIOAbIX JIIOAEN, @ TAKXKE MOXKHO OTMETUTb, YTO AaHHas
npobsemMa He yTpaTuia CBOEN aKTyaslbHOCTU, a, HA06OPOT, B HbIHELLHWUX COLNASIbHO-
3KOHOMUNYECKMX YCNOBUAX NpnobpeTaeT BbICOKYH 3HAYMMOCTb.

1. BpaYyHbIX JOroBOpP: UCTOPUSA NMOHATUA U
copep>XaHue

Kak BCeM y>xe n3BeCTHO, 4T0obbl n3bexxatb Kaknx-nnbo npobnem B 6pake n HaobopoT,
npw pactop>xeHun bpaka, He MasioBa>kHbIM ABASIETCA 3aKJlo4yeHne bpayHOro oorosopa.
OH siBNsieTcsl cBoeobpa3HOM «CTPaxOBKOW» AN CYyNpPYyroB, Tak Kak peryampyeT Kak
OTHOLWeHna B Bpake, Tak 1 nNocse Hero. BbiicHUM, 4TO Xe OH 13 cebsa npencTaBnseT.

CornacHo cT1.40 CK PO, bpadHbIM OrOBOPOM MNPU3HAETCA CcornalleHne nuu,
BCTynaowmx B 6pak, nam cornaweHme Cynpyros, onpenenspoluiee nMyeCTBeHHbIE
npaBa 1 0683aHHOCTN CcynpyroB B bpake n (nnun) B csiy4ae ero pactopXeHus[2].

BpayHbIl JOroBOP ABMSAETCS OCHOBOM AOFOBOPHOIr0 peXxnuMa UMyLLecTBa Cyrnpyros,
KOTOPbIN MOXXET OT/IMY4ATbCA OT YCTAaHABIMBAEMOIr0 3aKOHOM peXxiMa MMYLLLeCcTBa.

Bnepsblie cornalleHuns, KoTopble UMeHYTCs bpadyHbiM OrOBOPOM, CTaln TakK
Ha3bIBAaTbCA B rpa)kgaHCKOM 3akKoHopaTenbCcTBe PpaHuum B 1804 rony. OgHako, 3TOT
WHCTUTYT nMmeeT bonee AnnTeNbHYO nctopusa passmutusa. Ewe B pesHen Npeunn n
dpeBHeM PuMe My)X4MHa N XeHLWWHa, npexhe 4emM co3faBsaTb CeMblo, 0popMaAIn
cornaweHune, KoOTopbliM peryanpoBasancb UX NMyLLeCTBEHHbIE OTHOLLUEHMA MO NoBoAY



COBMECTHO Ha>XNTOro MMyLLecTBa 1 HacsieaoBaHus. B HacToswee BpeMs bpadvHbin
norosop Hanbonee pacnpocTpaHeH B cTpaHax 3anagHon EBponel, B AMepuke n KaHage
[31.

Cynpyram npenocTaB/ieHO NpPaBO CaMUM UCXOASA U3 CBOUX MHTEPECOB, BbiIOpaTb pexxunm
NMpPaBOBOro PeryanpoBaHns BAageHuns, Nosib30BaHNS U pacnopsi>KeHns cobCTBEHHOCTbIO.
ApyrnmMmm cnosamMu, Cyrnpyru AoJ/KHbI PEWnNTb, ByayT M OHU CTPOUTL CBOW
NMYLLLECTBEHHbIE OTHOLLEHMS B Bpake Ha OCHOBaAHUM COOTBETCTBYHOLLNX HOPM
CeMeHOro KoaeKca wuian yperyampyT UX C MOMOLLbIO AoroBopal4].

B oTnnymne oT paHee fencTBoBaBLUEro CEMENHOro 3aKOHO4aTeIbCTBa,
npegycMaTpmuBaBLLEro TOJIbKO 3aKOHHbIN PEXMNM COBMECTHO Ha>XNTOro MMyLLecTBa,
CemMenHbIn Kogekc P® BBen NOHATME OOMOBOPHOIro pexxuma nmyuiecTtsa (rn.8). a
npnHATNA CK PO Takas BO3MOXXHOCTb Bblsla npefgycMoTpeHa cT. 256 K PO, B KoTopon
onpeneneHo, 4To NMYLLECTBO, HaXXMUToe BO BpeMs Bpaka, sBNSeTCq COBMECTHOM
COBCTBEHHOCTLIO CYNpyroB, €C/ AOr0OBOPOM MEXAY HUMU He YCTAHOBJIEH NHOWN PEXUM
CYNpPY>XecKoro nmyuiectsa. Takum obpa3oMm, pernamMmeHTaunsa BO3MOXKHOCTU 3aKJIK0YEHUNS
corslaleHnsa Mmexxay cynpyramm no nosoabl cyabbbl nmyllectsa, NpnobpeTeHHOro Bo
BpeMsa 6paka, Bnepsble NosABMAACL B YKa3aHHOW cTaTbe. Hy>)KHO Tak »Xe OTMeTUTb, 4TO
00 NosAB/IEHNSA COOTBETCTBYOLWMNX MON0KEHN CEMENHOIO KOAEKCA Ha NpaKTUKe
OpayHbIN OrOBOP NMPUMEHASICA KpaHe pefKo, MOCKOJIbKY ero CylecTBEeHHbIe YC/10BMUS
He OblIn YCTaHOB/IEHbI B 3aKOHE[5].

CybbekTamMum bpavyHoro gorosopa, Kak cnegyet u3 ct. 40 CK PO, mory T 6bITb Kak nuua,
BCTynatoLwme B bpak (T.e. rpakaaHe, elle He aBasoWmecs cyrnpyraMmu, Ho
HaMepeBalLWMecs UMN CTaTb), Tak N nLa, y>Xe BCTYNMBLUNE B 3aKOHHbIN Bpak, -
cynpyru. CnoCobHOCTb K 3aKJ/II04EHUIO [OrOBOpPa CBA3aHa CO CNOCOBHOCTbLIO K
BCTYNseHunto B 6pak. [N03TOMYy OH MOXET ObITb 3aK/II04EH MeXXay AeecnocobHbIMK
rpa>kgaHamu, gocturwmmm 6pavyHoro BospacTa. Ecam nmuo He 4OCTUrI0 Takoro
BO3pacTa, HO MoJly4nso paspelleHne opraHa MeCcTHOro camoyrpasJsieHNs Ha BCTYMNJieHne
B OpakK, TO OHO MOXXET 3aKJI4YNTb 6payHbIA 4OrOBOP 40 MOMEHTa perncrtpaunm bpaka c
NMNCbMEHHOr o cornacusa poautenen n nonevutenen (cT. 26 NK)[6].

Coaep>kaHmeM 6payHOro AoroBopa sIBASIOTCS €ro YCJI0BUS, B KOTOPbIX CTOPOHbI
yCTaHaB/IMBAIOT NPABOBON PEXNM CYNPY>XKECKOoro nmyulecTsa. B ycnosusax gpukcnpytotcs
peLleHnss CTOPOH MO Ba)KHENLLNX OJ11 HAX acleKTaM UMYLLEeCTBEHHbIX OTHOLLEHWIA
cynpyroB B 6pake u (nnn) B ciiyvyae ero pactop>xeHus. Mo cytun, 6payHbiin 4OroBop - 3TO
BOJIeBasi MoJesib NOBEAEHNA CyrNpyroB rnocsae BCTyMNJeHns Aorosopa B cuay B obnacTtu
NMYLLIECTBEHHbIX OTHOLLIEHWN[7].



OCHOBHY'O NMpaBoBYO Lesib 6palyHOro 4OroBopa MOXKHO BbIBECTU U3 aHaNM3a ero
npeameTa - onpeaeneHne NpaBoBOro pexXxnma nMmyLecTsa CynpyroB U nx apyrux
UMY LLIECTBEHHbIX B3aMOOTHOLLUEHNN[8].

B cooTBeTCcTBUK CO CT. 42 CK PO, BpayHbIn 4OroBOp NpeaocTaBasseT BO3MOXKHOCTb
npenycMoTpeTb K UMyLLLECTBY OOMOBOPHOW peXuM cOBCTBEHHOCTMU:

a) COBMeCTHOW cobCTBEHHOCTU;
©) nonesow COBCTBEHHOCTU;
B) pa3aesibHon CO6CTBEHHOCTN.

BpayHbIM LOrOBOPOM CYMpPYru Tak Xe BnpaBe onpenesinTb: CBOW NpaBa U 0683aHHOCTK
No B3aUMHOMY COLEpP>XaHWUIo, CNocobbl y4acTus B Aoxohax Apyr Apyra, nopsnok
HECEHUS Ka)XKOblM N3 HUX CEMEWNHbIX PAacX0[0B, a TaK Xe UMYLLLeCTBO, KoTopoe byneT
nepenaHo KaXkAoMy U3 HMUX B Clyvae pacTop»xeHus 6pakal9l.

MpaBa 1 0693aHHOCTN, NpeayCcMOTpPEHHbIe BpayHbIM OrOBOPOM, MOIYyT OFPaHNYNBaTbCS
onpeneneHHbiMn cpokamm (n.2 ct.42 CK P®). 310 MoxeT 6bITb YCTAaHOB/IEHHAA
KasieHgapHasa gaTta (41Mcno, Mmecsy, ron), uctev4eHme nepuona BpemMeHm (KoTopbIin
ncHucnseTca rogamu, mecsauamm m T.n.)[10].

Mpn HacTynaeHun (UCTeYeHnn) CPOKOB, NPenyCMOTPEHHLIX B BpadyHoM gorosope, 6yoyT
BO3HUKATb WM NpeKpalaTbCa KOHKPETHbIE MMYLLLEeCTBEHHbIE NMpaBa U 0653aHHOCTHK
Ccynpyros. B 6payHbin 4OroBop MOryT ObiTb BKAKOYEHbI OT/laraTesibHbie NN
OTMeHUTeNbHble ycnoBuA. MNpaBuiia K TakUM YC/I0BUSAM MPUMEHSAIOTCA B COOTBETCTBUN C
nonoXxeHmamm ob ycnoBHbix caenkax (ct. 157 NK PO)[11].

Takum obpa3oM, BKJKOYEHNE YC0BUIA B BpavHbI OOrOBOP ABAAETCSA OOMNOJHUTENLHON
rapaHTmen cobnoaeHnsa n 3alnTbl MHTEPECOB CYNpPyroB B ONpenesieHHbIX
npennonaraemMbiX UMN XXU3HEHHbIX CUTYaLMUAX.

2. 3aKJ/iloueHue, M3MeHeHUe U pacTop>XeHue
OpavyHoOro porosopa
B cBA3K ¢ TeM, 4TO BpayHbIN AOrOBOP pacCMaTPMBAETCS KaK Pa3HOBUAHOCTb

rpa>XagaHCKO-NMpaBoBOro oorosopa, K HeMy NMPUMEHAKTCA NMpaBnJia, KOTOPbIE KaCaloTCA
pPacCTop>XXeHUA N UIMEHEHNA TPa>XOaHCKO-MPaBOBbIX OOMOBOPOB.



3akJito4eHne bpayHbIX 4OrOBOPOB B OTHOLLUEHUWN BCEro MMYLLLIECTBA CYMNpPYros, Hanpumep
yCTaHaB/IMBAIOLLNX PEXUM pa3aesibHON cOBCTBEHHOCTMN B OTHOLUEHUM OZHOMO U3
CynpyroB, AOJ/IXXHO COOTBETCTBOBATb MPUHLNMY B3aMMHOCTU, TO €CTb COAep>XaTb
B3alMHble npaBa 1 0693aHHOCTK B OTHOLLEHMN 06oux Cynpyros, B Lensix nsbexaHumsa
NOCTaHOBKM OOHOI0 U3 CYynpyroB B KpanHe HebnaronpnaTHoe rnojoXXeHune

3ako4yeHne bpayHoro gorosopa 1 6paka HOCUT NIMYHbLIN XapaKTep. JaHHas To4YKa
3peHunsa aensetca obwenpmnsHaHHon. Takum obpa3oM, 3akntodeHne 6pa’yHOro Aoroesopa C
cornacmsa none4ynTesia He COOTBETCTBYET JIMYHOMY XapaKTepy caoesnku. Kpome Toro,
CNoXHo cebe NpencTaBuTb, Kak Ha NpakTuke byaeT NpenocTaBAsaATbCA AaHHOe
cornacve: bygeTt nm OoHO 0OLMM Ha 3aKJIl0YEHME COENKN NN KOHKPETHbLIM - Ha
3akJ/to4eHne 6payvyHOro 4OroBopa Ha KOHKPETHbLIX YCN0BUSX. B nepBOM cily4yae BO3MOXXHO
HapyLleHne NpaB N NHTEPECOB SINLA, OFPaHNYEHHOro B AeecnocobHOCTU, B AasibHENLLIEM
nMpun 3aKJ0YeHUN COenKn, a BO BTOPOM - CNIOXKHO cebe npeacTaBuTb, KaK MOXXHO
npenycMoTpeTb BCe ycnoBmsa 6pavyHOro 4orosopa B 4aHHOM cornacum[12].

B cooTBeTCcTBUKU C nonoxeHmem n.1 cT. 43 CK PO 6payHbin 4OroBop MOXET ObiTb
N3MEeHeH NN pacToprHyT B toboe BpeMs No cornalieHnto Cyrnpyros, KOToOpoe AOJIXKHO
ObITb 3aK/II04EHO B TOW XXe caMon hopMe, 4TOo 1 BpaYdHbli 4OroBop, T.€. B MMCbMEHHOMN
dopme c oba3aTesibHbIM YAOCTOBEPEHNEM HOTapuyca. MNMpuyem npasa n 06a3aHHOCTH
NMYyLLLECTBEHHOI0 XapakTepa, BO3HUKLINE U3 bpayHoro forosopa, byayT cymTaThCs
N3MEHEHHbIMN UJIN Ke MPeKpaLLeHHbIMU C MOMEHTA 3aKJIl04eHUs cornaweHmns ob
N3MEHEHUWN NN pacTop>XeHun BpayvyHOro JOroBopa, eciim MHOE He BbiTEeKaeT U3
corslaleHnsa nnm xapakTepa naMmeHeHnsa gorosopa (n. 3 cT. 453 NK PO)[13].

OOHOCTOPOHHUW O0TKa3 OT UCnoJsiHeHns bpa4yHoro gorosopa He gonyckaetcs (N.1 cT.43
CK P®). OgHako, Npn OTCYyTCTBUM B3aMMHOW AOrOBOPEHHOCTU Cyrnpyros 06 nameHeHumn
nNn pactop>xeHnn bpayHoro 4OroBopa 3akKOoH NpenocTaBnaseT NpaBo
3auHTepecoBaHHOMY Cyrnpyry obpaTtuTbCs B Cyq C UICKOM 06 M3MeHeHUn nnu ero
pacTtop>xeHuu (n. 2 c1.43 CK). OCHOBaHUSA N NOPALOK N3MEHEHUSA U PACTOPXKEHUNS
bpayvHoro gorosopa no TpeboBaHUIO OQHON0 N3 Cynpyros, cornacHo n.2 ct.43 CK,
onpenensTCcs COOTBETCTBYOWMMN HOPMaMU rpa>kgaHCKOro 3akoHoaaTenbLCcTBa 06
N3MEHEHUN U pacTop>XeHun gorosopa (cT. 450-453 MK[14].

CyZ4 BrnpaBe BbIHECTU peLleHne 0 pacToOpXEeHUN Ui nsmMeHeHun BpayHoro 4orosopa no
00 MM OCHOBaHMAM, KOTOPblE NpefyCMOTPEeHbl FPa>KAaHCKUM 3aKOHO4aTeIbCTBOM.
OnoHMM 13 HUX ABnseTcs rpyboe HapyLweHue yCcnoBui Aorosopa Kem-nmbo n3 cynpyros u
06 3TOoM rosoputca B N.2 CcT. 450 K P®. Nicxoas U3 3Ton cTaTbn, rpybbiM HapyLueHneM
NPU3HaeTCs Takoe HapyLleHue, B pe3yJibTaTe KOTOPOro Apyron cynpyr B 3Ha4YnuTesIbHOW



CTeneHu NNLLAGTCA TOro, Ha 4YTOo Obla BrpaBe pacCYUTbIBATbL MPU 3aK/04eHnn BpayHoro
forosopalis].

3. Mpu3HaHue ODpa4YHOro AOroBopa He
O0EeUCTBUTEJNIbHbIM

BpayHbIin gorosop npeacTtasnsdeT cobonm pasHOBUAHOCTb Mpa)KAaHCKO-MpPaBoOBOMN
ABYCTOPOHHEN caenkn. PaccMoTpuM Te Cllydan, Korga AencTBylolee poCCMnCcKoe
3aKOHO4aTeNbLCTBO NO3BOJIAET NMPU3HaTbh BpaYvyHbIM OrOBOP HEAENCTBUTENbHbLIM.

JloCcTaTOYHO pacnpoCTpPaHEeHbl C/lyYaun, Korga ofHa U3 CTOPOH nojA AaBjeHUeM BTOPOW
MOJIOBMHKW NN >Ke NO CBOEN HAaMBHOCTW NoAnucbiBaeT BpayHbIli 4OFrOBOP, KOTOPLI
COOEPXKUT KpallHe HEBbIrOAHbIE NMYLLECTBEHHbIE YCJIOBUS.

N ecnm 3aKOHHbLIX OCHOBAHWUW PacTOPrHyTb AOFOBOP HET, OH MOXET ObITb MPU3HaH
HeOencTBUTEeNbHbLIM. HegencTemTenbHbin BpaYvyHbI 4OroBOP He BNeYeT 3a cobon
HUKaKUX IOpUaNYeCKNX nocsiencTeuin, 3a NCKJYEHNEM UMEIOLLNX OTHOLLEHNE K ero
HeoencTeBuTenbHOCTU. CnefgyeT YeTKO NMOHMMaTb, YTO OCHOBAHUA 015 NMPU3HaHUA
6payHOro 4orosopa HeAEeMNCTBUTESIbHbLIM - 3TO Te 0bume 0CHOBaHMSA, KOTOPbIE
NCNONb3YTCA ANS MPU3HAHNA HELENCTBUTEIbHbIMU N06bLIX 4OroBOpoB. KpoMe 3TOoro,
eCTb OTAe/IbHOe OCHOBaHMe, yKa3aHHoe B M. 2 CT. 44 CK P®: cyq BnpaBe Npu3HaTb
OpayvHbIN 0OroBOP HEAENCTBUTENIbHLIM YaCTUYHO UKW MOJHOCTLIO No TpeboBaHUIO 04HON
N3 CTOPOH, ecsin ycsiosmsa 6pavyHOro forosopa CTaBAT O4HOMO U3 CynpyroB B KpanHe
HeBbIrogHOE MoJI0XKeHNe[16].

PaccMoOTpuMM, Ha KakKnx oBLLMX OCHOBAHUSAX MOXXHO MPM3HaTb BpayHbIn 4OroOBOP
HeOeNCTBUTEsIbHbIM NMpKU 3akaoyYeHun 6pavyHoro gorosopa. lNpexxae Bcero, y4Tem ToT
hakT, 4TO BpayHbIN JOroBOpP, 3aKJI0YEHHbIN B MMCbMEHHON (hopMe, YTBEep )X 4aeTCA
BMNOCNenCcTBUN HOTapuycoMm. M ecnm 3T7o [oOPOCOBECTHLIN U YECTHbIN HOTapuyc, OH
0653aH NpoBeEpPUTb 4EEeCNOCODHOCTb Ka)XA0M U3 CTOPOH, 3aKJtoYatowmx dpayHbIn
norosop. MNMpu 3Tom 06€e CTOPOHbI A0JI>KHbI MOJIHOCTbIO OCO3HaBaTb U MOHMMATb BCE CBOU
OENCTBMA N NX BO3MOXHbIe nocnencteums. MNMpm 3ToM MMeHHO npouenypa HoTapuasbHOro
y[O0CTOBEpPeHNs paccMaTpuBaeMoro 6paqyHoro Jorosopa - camoe CJI0XKHoe n
TpyAoeMKoe Aeno B npoLuecce npusHaHns 6payvyHoro orosopa HefencTBUTENbHbIM,
MOCKOJIbKY 3TO COMNPSAXXeHOo co cbopoM 60NbLLION0 KOIMYECTBa COMNYTCTBYOLNX
OOKa3aTenbCTB[17].



OcCHOBaHMEM, MO3BOJISAOWMM NPU3HaTb CAENKY HEAENCTBUTENbHOW, 3TO, Hanpumep,
chenka, kotopas 6bbifla coBepLueHa No4 BANAHUEM HEMOHUMAaHNA UK 3abny>xaeHuns,
MMeloLLEero pewlatoLlee 3Ha4YeHne, cyn MOXXeT Npu3HaTb HEAENCTBUTENIbHON MO UCKY
CTOPOHBbI, KOTOpPas oKa3asaCb NojA BAUSHMEM NMofobHoro 3abnyxaeHna[18].

[oka3aTb, 4To 6bpayvHbIv gorosop 6bIa cocTaBsAeH Noa BANSHUEM 3ab0nyXXOEHUSA, 04EHb
CJI0XKHO, MO NpUYnHe HeobxoaAMMOCTN HOTAapPMaIbHOrO YAOCTOBEPEHUSA Takoro 6padHoro
KOHTpPaKTa.

Coenka, kotopas bblala coBepLleHa Nog BANAHUEM Yrpo3bl, Hacunus, obmMmaHa nau
3/I0HaMepeHHOro corsialleHns o4HOM CTOPOHbLI C APYrOMn, a Tak>Ke COeNIKY, KOTOPY!o
04Ha N3 CTOPOH Oblfla BbIHY>XAEeHa COBEPLUNTb MO NpUYMHE cTevYeHns obCToATeNIbCTB Ha
NCKJIIOYUTESIbHO HEBLIFOOHbIX A1 cebs yCNoBUAX, YeM MPOTUBOMOJIOXKHASA CTOPOHA U
BOCMOJIb30BasiaCb, Cy MOXET NPU3HaTb HEAENCTBUTEJIbHOW MO NCKY NoTepneBLuen
CTOPOHbI[19].

Bo BTOpoM c/iyyae npusHaHue 6paquro OOroBopa He0eNnCTBUTENIbHbIM ocyLlecTBndeTCo
HaMHOro npowe, 4em B rnepBoMm, XoTqa U sgeCb NMEKTCA ornpeneseHHble CJI0OXKHOCTU.

Ka)Kablh TaKOW C/yYan o4eHb nHamesmayaneH. HegencrtemtenbHbin BpaYvyHbIA OrOBOP
TpebyeT TwaTeslbHOro N3y4eHns BCeX CONYTCTBYOLWMUX YCIOBUIN 3aKNt04eHNs BpavyHoro
AOroBopa, a TakXXe peasibHbiX 06CTOATENbCTB MMYLLECTBEHHbIX OTHOLLEHWN
cynpy>xeckoin napbl. CobnpaHue noka3aTenbCTB, BbICTPaMBaHME CBOEN NPaBOBOW
no3vuum n apyrmne oencTBus roToBbl OKa3aTb HalLUW CMEeunanncTbl MO CEMENHOMY MPaBy,
KOoTopble nmetoT 6oraTbin ONbIT BEAEHNS CEMENHbIX CMOPOB.

4. NMpuMmep B,OroBOPHbLIX OTHOLUEHUWN B O PYyrux
CTpaHaXx

[ OroBOpHLIN peXnMm nmyLecTBa CyrnpyroB npegnosaraeTt 3akJn4deHne bpavyHoro
norosopa. PerynmpoBaHue CEMENHbIX OTHOLWEHU B TaKOM AOKYMEHTE HallJio
NMpPosiBNIEHNE B NPaBOBbIX CUCTEMAX Pa3/IN4YHbIX rOCyAapCcTB. MHOrne CTpaHbl 3HAOT
TaKoM NPaBOBOW MHCTUTYT, Kak 6payHbIi 4OrOBOP, OOHAKO Cpeamn yY4eHbIX 1
3aKoHopaTesien HeT eANHOro MHEeHUS O MPaBOMEPHOCTU CYLLLEeCTBOBaHNS 3TOro
MPaBOBOIro MHCTUTYTa. XOTH NofaBastoLLee YACI0 IOPUCTOB CKJIOHAETCS K
HeobXxoaAMMOCTW ero CyLwecTBOBaHUSA, APYyrme He corflacHbl C HUMWU, apryMeHTUpPyS 3TO
MOPaJibHbIMU NPUHLMMAMN N HEOOXOAMMOCTbIO MPeaoCTaBNeHNSA Tako cBobOAbI
cyrnpyrax B CEMenHbIX NPaBOOTHOLWEHNSAX, MO0 3TO NPOTUBOPEYUT CTPOroCTN CEMENHOIO



3aKoHoOaTeNIbCTBa, KOTOPOE NPM3BaHO OXpaHATb BpavyHble NpaBOOTHOLWEHUS. Tak, B
LLiBeruapun B 1970 rogy 6biaa oCcywecTBAEHa MOMNbITKa OTMEHUTb CYLLECTBYHOLLYIO
cuctemy 6payHoro orosopa, 04HaKo yCrnexoMm OHa He yBeH4Yasnacb[20].

B uenom, npaBoBoe peryanmpoBaHuUs MHCTUTYTa BpayHOro AoroBopa CoBnagaeT, 0O4AHAKO
CYLLLEeCTBYIOT HEKOTOpble ocobeHHOoCTN. OfgHa U3 HUX - PACMOJIOXKEHNE HOPM,
NOCBSALLEHHbIX BpayHoMy forosopy. ObLiee 3To TO, YTO TakMe HOPMbI 1 NpaBuia
PaCnoJIoXKeHbl B FPpa)JaHCKOM 3aKOHOA4aTeNbCTBE.

YnpasneHue pa3febHbIM UMYLLLECTBOM OCYLLLECTBASETCA KaXKAbIM U3 CYMpPYyroB, 4TO He
NCKJII0YaeT ero UCrnosib30BaHUsA B o0LWMX AN HUX uenax. Nopanok ynpassieHnsa obuwmm
NMyLLEeCTBOM NPWY NEPBON MOLESIN PeXMMa UMYLLLeCTBa CTPOUTCA Ha NMpUHUMUNe
paBEeHCTBa NpaB CynpyroB Npuv HaM4YMn oNpeneneHHbIX Pasinynin B OTAESbHbIX WUTaTax.
Tak, B OOAHUX WTaTax Ka>xabl U3 Cyrnpyros Bripase cBOOOAHO pacnopsXaTbCA /1t0ObIM
obLWMM MMyLLecTBOM OT UMeHU obonx cynpyros, 6e3 Kakux-nnbo orpaHnyeHnn. OgHako,
B 6boNbWMHCTBE WTaToB 6e3 orpaHnyYeHuin Cynpyrmn Bnpase pacnopsa>aTbCs TOJIbKO
ABVXXUMbIM 0OLLMM MMYLLLECTBOM, @ OJ19 pacnopsXXeHus HeABMWKNUMbIM 00LLnM
HeobxoaMMOo MnoJsly4eHmne NMCbMEHHOro coraacus apyroro[21].

BTopas ke Moaesib UMyLLLIeCTBaA CYMNMPYroB CyLLEeCTBYeT B LUTaTaX, 3aKOHbl KOTOPbIX
BOCMPUHAIN HOPMbI 0bLlero npaea. Bce nmyuiectso, koTopoe 6biJ1o y CynpyroB Ha
3aKOHHbIX TUTYNax, n npuobpeTeHHoe UMK B nepunon bpaka, BKJOYas HacnenoBaHUE n
napeHue, anseTcs obuien CoBMeCTHOM COBCTBEHHOCTbLIO, KOTOpas He Hac/lenyeTcs, a
nepexonuT B NOJSIHYO COBCTBEHHOCTb K NepeXXuBLleMy cynpyry[22].

Bo ®paHunn 3aKkoHoOaTeNb NpeanaraeT cynpyram Ha BbIbop YeTbipe pa3InyHbIX
peXvMa MMyLLEeCTBa, KOTOPbIE YYNTbIBAOT Hanbosee 4acTo BCTpeYatoLmecs Ha
npakTuke cutyaumun. Cynpyrm B 6padyHom foroBope MOryT onpenesinTb, 4To oHn byayT
ynpasaATb 06WMM NMYLLLECTBOM COBMECTHO U MOANUCLIBaTb BCE AOKYMEHTbI MO
pacnopsi>XeHUto NMyLLeCTBOM N0 B3aUMHOMY corsiacuto. OHM MOryT YCTaHOBUTb, 4TO
[OBEPAT ApYyr Apyry ynpasaeHue obLmmM nMyuwecTBOM N KaXkKabl U3 HUX BNpaBe
NencTBoBaTb 3a ApYyroro[23l.

B 3akoHax Apyrmux eBponencKnx rocyfapcTB YaCTO YKa3blBAETCSH, YTO MOSIOXKEHWNS
6pavyHOro 4OroBopa He AOJ/KHbI HapyLllaTb paBHOMPaBUS CYMpPYyros, HE OOJIXKHbI
OTMeHATb 06593aHHOCTN B3aMHOM BEPHOCTM, MOMOLLN N NOALEP)KKMN, OFPAHNYNBATbL NX
JINYHblEe NMpaBa 1 0653aHHOCTY MO BOCMUTAHUIO N COAEPXKAHWUIO AeTen[24].

pa>kgaHCKo-npaBoBoe 3akoHoaaTenbcTBo CLUA, ®paHumm, l'epMmaHnm ncxoaunT ns
obuiero npmHUmMna ycTaHOBJIEHUSA OMOBOPHOIrO peXxnumMa nMmyliecTsa Cynpyros,



NPUHLMMA UCKTIOYNTENTbHOCTU AOrOBOPHOI0 pexxnumMa 1 NpuHLUMNa NpenMyLLecTBa
0OLLHOCTN NMYLLIECTBA CYNpyroB B OTCYTCTBUM nepBoro. Cynpyru MoryT nocpeacTBoOM
6payHoro goroBopa BbIbpaTb TOT UM MHOW NPABOBOW PEXUM, KOTOpoMy ByayT
NOOYMHATLCSA UX UMYLLLECTBEHHbIE OTHOLLEHWS.

CornacHo 3akoHodaTeNbCTBY FepMaHumM 3akntoyeHne 6pavyHoro AoroBopa orpaHN4YeHHo
J1eecrnocobHbIM JINLLOM BO3MOXXHO C COM/lacusa 3aKOHHOIo NpeacTaBUTesNs, KOTOpPbIN, B
CBOIO oYepeb, AO0JKEH NoNy4YnThb ogobpeHne onekyHckoro cyaa. B Poccun ponb
NoA0H6HOro KOHTPOJINPYIOLLEFO OpraHa MOryT BbINOJIHATb TEPPUTOPMASIbHbLIE OpPraHbl
OMeKn 1 norneynTenbCcTBa. NoTomy B 6yayLIEM BO3MOXKHO MNO/I0OXKUTENIbHOE peLleHne
3Toro Bonpocal25s].

ABCTpun 1 LLiBenuapnn 3aKOHOM NMYLLLECTBEHHbIE OTHOLLEHUS PEryNPYTCS NNLLb
Torpa, Korga Cyrnpyrv no TeM Uian UHbIM NpPUYNHaM He CoCTaBuUaM BpavyHOro forosopa
[26].

B aMepurKaHCKOM rnpaBe n3BecTHOe pa3BuTme Noaydunum gobpayHble cornalieHmnsa nuy,
BCTynatwowmx B bpak. OHM JOKHbBI YO0BNETBOPATL TpeboBaHMAM, NpeayCMOTPEHHbIM
3aKOHOM 14 3TOro. Ha npakTuke B TaKMX COrialleHnax 4acTo cofep)XaTcs yCsIoBUSA O
BOCMUTAHNN N CcoOep)XaHUN geTen, nHorga noapobHble ycnoBus o pacnpeneneHum
obs3aHHOCTEN Npn BegeHUn obLero xo3ancTBa, KOTOpble, Kak NpPaBuo, He MOryT BbITb
NPUHYLAUTESIbHO UCMNOJIHEHLI. B c/ly4ae cnopoB OHU MPOCTO He Yy4YNTbIBalOTCA cynoM. B
KayecTBe obuwero npasuia NnpefyCcMoOTPeHOo, 4To BpayHbIn AOroBOp AOJ/KEH ObiITb BO
BCEX OTHOWEHUSA «pPa3yMHbIM» U «CNpaBeasInBbIM»[27].

Copep>xaHue 6payvyHoro gorosopa B 3apybexxHbIX CTpaHax, Kak npasuso, TpebyeT
nMcbMeHHoW popMbl. ObWwmMM oNns BCex NpaBoOBbIX CUCTEM fABIAeTCA obsa3aTenbHoe
MPUCYTCTBUE CTOPOH B MOMEHT ero 3ak4eHusd. Tak, §1410 Nl'epMmaHCKoOro
rPa>k4aHCKOro YJI0XKEHUS yKa3blBaeT Ha 0AHOBPEMEHHOoe NpUcyTcTeme obenx CTOPOoH.
Tak e TpebyeTcsa NpUCyTCTBUE NMPpU 3aKao4eHnn BpayHoro 4orosopa, A0MNOJIHUTESIbHO
nogyepkmsas Haan4me oborAHOro cornacus[28l.

Mpwn 3aKkn04eHnn bpavyHoOro forosopa, NMOMUMO NPUCYTCTBUSA CTOPOH MbBO nX
npeacTtaBuTenen, 3akoHoaaTenb No obwemy npasunny TpebyeT HOTapuasbHOIMoO
3aBepeHunsa bpayHoro gorosopal29].

B UTanum oH goskeH bbITb 3aperncTpmpoBaH B MECTHOM OpPraHe BAacTW, a eC/in OH
KacaeTcs HeZBUXXMMOIro MMYLLECTBA, TO - B OpraHax PermcTpupyoLwmx caenkm c
HEeOBMXXUMOCTbI0. Bo ®paHumm 6payHbIn AOroBop NoanexuT obazaTensHon nybnmkaumnm
[30].



3akoHogaTeNbLCTBO HnaepnaHooB npegnaraeT cynpyram cieaytowme 4oroBopHble
PEeXUMbI: «pa3fenbHOCTM MMyLLecTBa, 0OOLWHOCTY NA0A40B N A0X040B, OBLLHOCTK
npubbian 1 ybbITKOB, 0OLWHOCTM NpUpocTa nmyulectsa» [19].

3aKJs4yeHue

CeMeiHOe 3aKOHOAATeNbCTBO yaensieT ocoboe BHMMaHNE N3MEHEHUIO N PACTOPXKEHUIO
6payHoro gnorosopa. C/NOXXHOCTb AAaHHOIO BoMnpoca, Ha hoHe NOCTOSAHHO MEHSAIOLLNXCA
(PMHAHCOBO-3KOHOMUYECKUNX N COLMaNbHbIX YCIOBUN XXWU3HU, COCTOUT, r1aBHbIM 06pa3omMm,
B MOMbITKE 3aKOHOA4AaTeNs NPeayCMOTPEeTb Kak MOXKHO 6oJblliee KOMYEeCTBO 3TUX
yCJIOBUIA, cTaBs nepen coboi 3a4a4y He YCIIOXKHEHMS NPaBOBOro pPeryjnpoBaHuns, a ero
YHUBEpCaamn3aLuum.

Cneumndurka bpadyHOro Aorosopa 3akJo4aeTCsa B ero ANdemMcs XxapakTepe, B CBA3M, C
4yeM 3akoHoZaTesb NpefycMaTpmBaeT BO3MOXXHOCTb USMEHEHNS ero OCHOBHbIX YC/I0BUMN,
NO NMPOLLUECTBMN KaKOro-TO MPOMe)XyTKa BpeMeHN, NHaye B COCTaBJIeHUN OaHHOIro
KOHTpaKTa He Obls10 6bl CMbICHA.

Bo BpemMsa pa3paboTku cywecTBytowero CK PO npeanosaranocb BKAOYNTb B HErO
AOMNOSIHUTEIbHbIE NONOXKEHWSA, NO3BONAOWME CYAY U3MEHUTb UM PAaCTOPrHYTb BpaydHbIN
0OroBop B YNPOLLEHHOM nopsake, fa)ke npu oTCyTCTBUU YCJTIOBUIN NepednC/ieHHbIX B CT.
451 TK P®. Ho, no Bcenn BUANMOCTW, 3aKOHOAATENIb CHeN A0CTAaTOYHbIMU nosoxxeHus MK
P®, Ha KoTopble aenaeTtcs ccbiyika B CK PO.

MpaKTunkKa 3aKJI04YeHUs TakKnx AOroBOPOB MOKa eLlle He Halljla LWMPOKOro NpuMeHeHNs B
Hawewn cTpaHe. I neno He B TOM, YTO €ro 3aKJlIlo4eHME aKTyaJIbHO A1 CEMEN C BbICOKUM
ypoBHeM 6/1arococToAHNS, NPOC/IONKa KOTOPbIX HE Bennka. A cKkopee BCero, NnoTomy -
4YTO NMPaABOBON HUTMJIN3M U MOPOXKOAOLLMA €ro MHPOPMALMOHHBLIN BaKyyM He OatoT
OO/IbLUMHCTBY N0AEN BOCMO/Ib30BaTbCA peasibHO NpUHaANeXallMMn UM npaBamu.
Hanpumep, cpean 60nblLINHCTBA ObITYeT TaKOoe MHEHME, YTO KOHTPAKT O3Ha4yaeT
HegoBepue CynpyroB Apyr K gpyry. 1 oHn cnpaBennvBo 3a4aloT BOMNPOC: «A MOXXHO Jin
Ha4YMHaTb COBMECTHYIO XXN3Hb C HeaoBepua?» XoTenocb 6bl NPOTUBHMKaAM BpayHOro
00roBopa NPMBECTM TaKOM apryMeHT: NoYeMy Mbl CTECHAEMCS FOBOPUTbL 06 nMyulecTse,
AeHbrax HakaHyHe cBaabbbl, 04HaKO, CTAHOBUTCA HEBBLIHOCUMO CTbIAHO, KOrga npu
BO3HUKHOBEHUWN BpavyHO-pa3BOAHOIro npouecca 3abbiBatoTCA BCe Npunnyunsa. a, HUKaKoun
NOroBOp HE MOMOXXEeT pewwnTb nNpobseMy COBMECTMMOCTU ABYX MOMIOAbIX JIOAEN, HO €C/n
XOTb OQHOWN ceMbe BpayHbIN 4OrOBOP MOMOXXET, 3TO Y>KE XOPOLUO.



Ecnv nonbiTaTbCA NPEABOCXUTUTbL Pa3BUTUE AAHHOMO MHCTUTYTA B ByayLleM C y4eToM
NPUHATBLIX BO BHUMaHWE 3aKOHO4ATEeNEM NOCTOSHHO MEHSAIOLLINXCS YCNOBUIA XKU3HN U
noBefleHMeM B COOTBETCTBUM CYLLECTBYIOLLNX HOPM MpaBa, C BHOBb MNOSBASIOLMMUCS
CTaHAapTaMu MeXAyHapoAHOro npaea B 3ToM 0671aCcTn, TO PAaCNpPOCTPAHEHHOCTb
3aKJIlo4aeMbIX BpayHbIX 10roBopoB byaeT yBeMYnMBaThLCS.

Takum obpa3om, caeslaeM crenytoline BbiBOb:

- BCe OTHOCSLLIeecsi K COBMECTHOW CoO6CTBEHHOCTU CYynpyroB MoXeT ObiTb onpeaeneHo
CaMUMK cynpyramm nyTeM 3akto4eHns 6pavyHoro 4oroeopa;

- 6paL|HbII7I 0OroBop MOXeET UBMEHNTDb 3aKOHHbIWV pexmnm COBMECTHOMN CobCTBEHHOCTH,
T.K. CYrnpyrum Brnpase CaMu oripeneanTb CBOU rNnpasBa " ob6a3aHHOCTY;

- BpayHbIN 4OroBOp MOXKET BbiTb M3MEHEH NN PACTOPrHYT MO B3aUMHOMY COrJjlacuto
Cyrnpyros B sitoboe BpeMs U MOXXeT OblTb NMPU3HaH HeAeNCTBUTESIbHbIM MO OCHOBaHUSAM
npenycMmoTpeHHbiM K PO B cynebHoM nopsake;

- B YCJIOBUSIX HbIHELUHEN XU3HN BpaYvHbIil [OroBOp SBJSETCS OAHOW N3 peanni un
cpeacTBoM ansa nsbexxaHus MaTepurasibHbIX KOHPIMKTOB U pasHoOraacuin npu
pacTop>xeHumn bpaka;

- MOJ10[10€ MOKOJIEHME He AO0CTAaTOYHO OCBeAOMJIEHO 0 BpayHOM OoroBope, ero pyHKLUNAX
N 3HAYUMOCTW.

Tak e B gaHHon paboTe 6binn peweHbl 3a4a4u:

4YTO npencTaBJIdAE€T NOHATUNE 6pa‘-IHOFO AOroBopa " ero cogep>xaHume;

KaK nponcxogdaT naMeHeEHNA B 6paLIHOM 0oroBsope,;

KaK O0OroBop MoXeT ObITb npm3HaH HeOenCTBUTESbHbLIM;

- KakuM 06pa3oM NpomcxoamT npouenypa 3akiyeHrnem bpayHbix 4OrOBOPOB B APYTUX
CTpaHax.
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