Copnep>xaHue:

BBepneHue

B WUMPOKOM CMbIC/Ie NpeanpuHUMaTEeNIbCTBO-3TO CaMOCTOSTE/IbHOE, OCYLLEeCcTB/SeMoe Ha
CBOW CTpax M PUCK 1 MOJ, CBOKO OTBETCTBEHHOCTb HEABMXNUMOE UMYLLECTBO,
HanpaBJ/IEHHOE Ha CUCTeMaTUYEeCKOoe NMojyYyeHmne NpmubbIan OT UCMNOJIb30BAHUS
UMyLLECTBA, NPOAAXXN UMYLLECTBA, BbIMOJIHEHUSA PaboT nnnm okaszaHusa ycnyr. OTaenbHble
rpakgaHe n nx obbeanHeHNs Takxe MOryT y4acTBOBaTb B 3TON AeATEIbHOCTW.
[lencTBylollee 3aKOHO4AaTeNbCTBO NpeaycMaTpUBaeT NpeanpuHUMaTeIbCKYo
NesTenbHOCTb B ABYX (hOpMax: lopuanyeckmne nuua n npegnpuHumatenn bes
topuanyeckoro nnua (MHANBMAYyaNnbHble NpeanpuHuMaTenn). MeHs HTepecoBasa Takas
OpraHn3aLUMoHHO-NpaBoBas GoOpMa Kak UHAWBUAYANIbHOMO NpeanpuHUMaTens uan
npeanpuHnMaTens 6es3 lpuanyeckoro anMua. 3Ta TeMa akTyaJibHa U B Halle BpeMs,
MOCKOJIbKY FpakaaHe, obnagatowme npaBocnocobHOCTbLIO U AeecnocobHOCTbIO, NMeT
MoJIHOE NPaBO 3aHMMAaTbCA NpeAnpPUHMMaTENIbCKON AeATENbHOCTbLIO Nocse
rocyZlapCTBEHHOW PErncTpaLnm B Ka4eCcTBE UHAMBUAYANIbHOrO NpeanpuHUMaTens.

NMpobnema B TOM, 4TO peanmm POCCUNCKON SIKOHOMMNYECKON XU3HUN TaKOBbI, 4TO
npeanpuHUMaTeNN B CBOEN NPaKTUYECKON AeATeNIbHOCTU CTaJIKUBAKTCHA HE TOJIbKO C
3KOHOMNYECKMMUN, OPraHn3aLMOHHbIMAN 1 NMPaABOBbLIMU TPYLAHOCTAMU B npoLecce
CO3JaHunsA CBOEro npennpuaTmusa U ero pa3BuTus, HO U C HeraTUBHbLIM BO34ENCTBNEM
OoTAesIbHbIX CyOBbEeKTOB, 3a4aCTy0 HE3AaKOHHOI0 XapakTepa. B aTnx ycnoBmnsx o4eHb
Ba>KHO obecneynTb BnaronpusaTHbLIE YCI0BMA ON19 Pa3BUTUS NpeanpuHMMaTesIbCKON
DEeATeNbHOCTN B CTPaHe U NoAAEPKUBATb A4OCTAaTOYHbIN YPOBEHb SKOHOMUYECKOWN
Bbe3onacHOCTM NpeanpuAaTUN.

Lenblo gaHHon paboTbl ABNSeTCA n3yvyeHne oCobeHHOCTN HECOCTOATENbHOCTM
nDeATeNbHOCTU MHOMBMAYANbLHOrO NpeanpuHuMaTensa B Poccunckon depgepaumn
(baHkpoTCTBA).

3apaum:

-BbISIBUTb MPenMyLLIeCTBa U HEJOCTAaTKN OCYLLEeCTBJIEHNS NpeanpuHUMaTeIbCKON
nesTenbHoCcTM 6e3 obpa3oBaHUs IOPUONYECKOrO INLA;



-onpenennTb MOHATUE N NPU3HAKN HECOCTOATENbHOCTU (BaHKpPOTCTBRA)
WHONBUAYANILHOrO NMpeanpuHUMaTens;

-NPOaHaNM3NPOBaAThb NMOPSAO0K PACCMOTPEHUS Aen 0 HecocToaTeNbHOCTKN UIT;
-paccMoTpeThb npouenypbl 6aHKPOTCTBA.

O61beKTOM uccnenoBaHMUA SBAAIOTCS HOPMATMBHO-NMPABOBbIE aKTbl, Hay4YHas
nMTepaTypa U MaTepuan nepmoanvyeckon nevyatu no TeMe nccienoBaHus.

MpeameT-6aHKPOTCTBO NpeanpuHUMaTeNs.

NucdpopmaumoHHylo 6a3y nccnepoBaHmsa COCTaBUIN HOPMATUBHbIE aKTbl Poccrmnckom
depepaunn, nutTepaTypHble NCTOYHUKN, Nepnognyeckne nsgaHnsa, Matepuasibl Hay4HbIX
KOH(epeHUUn N CEMUHAPOB, NHPOPMALIMOHHbIE faHHble ceTn NMHTepHeT. NpakTuyeckas
3HA4YMMOCTb COCTOUT B BO3SMOXXHOCTU NCMNOJIb30BaHNSA NPenioXKeHHOW CUCTEMbl OLLEHKN
019 CBOEBPEMEHHOI 0 BbISIBJIEHUSA MPU3HAKOB HECOCTOATE/IbHOCTU NpeanpusaTus u
NPUHATUA afeKBaTHbIX Mep.

1. TEOPETUYECKUME OCHOBbI
NPEONPUHUMATEJIbCKOW AEATEJIbHOCTU

1.1 NoHATMe MHAMBUAYAJILHOIO NpeanpuHUMaTens

MpeanpnHMMaTesibCKasa 0eATe/IbHOCTb - 04Ha U3 POPM y4acTua rpakaaH B 0es10BbIX
OTHOWeHuAX. B cooTBeTCTBUM CO cTaTben 2 TK PO caM03aHATOCTb - 3TO Ha CBON CTPax U
PUCK OEeATeNbHOCTb, HarnpaB/ieHHAa Ha CUCTeMaTUYecKoe noay4yeHmne npmnboiam ot
MOJIb30BaHNS UMYLLLECTBOM, MPOAaXKN NMYLLECTBA, BbINOJHEHUSA PaboT UM oKasaHuA
ycnyr anmuamm, 3aperncTpmpoBaHHbIMU B 3TOM KavyeCTBe B COOTBETCTBUN C 3aKOHOM.

MNpeonpuHMMaTeNbCKasa AeATENbHOCTb-3TO X03ANCTBEHHAsA 0eATEeNIbHOCTb.
MNpeonpuHMMaTENbCTBO OOBEKTUBHO CBSAI3AHO C onpeaesieHHON HeonpeneseHHOCThIO U
HeCcTabubHOCTbLIO, BO3MOXXHOCTbLIO HeynoTpebneHns pe3ysibTaTOB CBOEN AEATESIbHOCTHN,
a 3TO O3Ha4aeT HeM3be)XXHOCTb pUCKa, Yrpo3y NoTepn BPEMEHMN, PECYPCOB 1 Npubbian.

NHanBuayanbHble npegnpuHuMaTenm - (npeanpuHuMaTtenn 6es3 lopnanyeckoro nuua
NN CoKpaLLeHHO Nbownn) - ABNAITCS PU3NYECKMMN NNLLAMU, 3aPErNCTPUPOBAHHBLIMU B
YCTAHOB/IEHHOM MOPSAAKE U 3aHMMALWNUMUCS NPeanpPUHUMATENIbCKON AeATEe/IbHOCTbIO



be3 opnan4eckoro anua, a TakXXe 4YaCTHbIMW HOTapuycamu, lopucTamu, co3gasLUnMm
opunanyeckme upMbl, HaCTHbIMU OXPaHHUKaAMWU, YaCTHbIMN OeTeKTMBaMU (MYHKT 2
cTaTbun 11 HK POD).

NHavnemayanbHbin NpeanpuHUMaTens (MHANBMAYabHbIA NpeanpuHMUMaTenb) -
X03INCTBYIOLWEe /N0, OpraHn3aunoHHo-nNpaBosas popMa KOTOpPOro npeaycMoTpeHa
3aKoHopaTesNIbcTBOM Poccunckon denepaumm ons ocywecTBIeHNs
npeonpuHNMaTeNbCKON (NpegnpuHNMaTEeNIbCKON) OeATeNbHOCTU rpakaaHaMu,
3aperucTpmMpoBaHHbIMU B YCTAaHOBJIEHHOM Nopsagke.

Mo3TOMy B peasibHOM XU3HWN NpeanpUHMMATENAMN Ha3biBaAlOT TakXXe rpakgaH, KoTopble
3aHUMAIOTCS TOProBaen crnopagnyeckn, He UMest AOKYMEHTOB, AAtOLMX UM MPaBO
3aHUMATbCS 3TON AeATeNbHOCTbIO, HAaNpuUMep, 1L, NepenpoatoLLnx ToBapbl. Ecan
rpakAaHWH 3aHMMaeTCs 3TUM BUAOM AESATENIbHOCTU CNopagnvyecku, He CTPeMSACH
NoJIyYNTb NMPUBbbISb, OH HE MOXXET CYMTATLCA NPeanpUHUMaTENEM N HE AOJ/KEH ObITb
3aperncTpmpoBaH B 3TOM KayecTBe. C IOPUANYECKON TOYKN 3peHUs NpeanpuHnMaTesb-
3TO TOJIbKO Fpa)kAaHUH, KOTOPbIA 3aHUMaeTCs NpeanpUHUMaTENbCKON AESTENIbHOCTbIO
N 3aperncTpupoBaH Kak TakoBol. C TOYKN 3peHunst Ny6aMYHOro, yrosoBHOMO U
aAMUHUCTPATUBHOIO NpaBa), AessTeNbHOCTb, OCyLLLEeCTBAAEMAs JINLIOM, He
3aperncTpMpoBaHHbLIM B Ka4YecTBe npeanpuHUMaTens, aBnsaeTca He3aKoHHON.

MpaBo rpa)xgaHWHa 3aHUMaATbCS NPeaNPUHNMATENBCKON U MHOWN OEeATENbHOCTbLIO, HE
3anpeLeHHON 3aKOHOM, COCTaBAAET cofep)KaHne rpak4aHCKOo-NpaBoOBON
neecnocobHocTn. [na oCyLeCcTBAEHMSA 3TOro NpaBa rpa)kaaHnH aoskeH obnagaTb Tak
Ha3blBaeMoW npeanpuHMMaTesIbCKOW CMOCOOHOCTbLIO, TO eCTb CNOCOBHOCTLIO
CaMOCTOSITEsIbHO, aKTUBHO 1 NPOdeCcCNOHaIbHO OCYLLECTBASATb NPeanpMHUMaTENbCKYIO
NeATeNIbHOCTb M BbINOJIHATbL BCE 3a[ayu, BbiITEKAKOLWME U3 €e peanm3aunn.

NHonsmnayanbHbIN NpeanpuHUMaTenb UMeeT NPaBo: OTKPbITb BAHKOBCKUIA CHET B
0aHKOBCKOM y4ypexxaeHUn; nMeTb COBCTBEHHbLIN TOBAPHbIN 3HAK; 3aK04aTb COENKN n
3aKJ1l04aTb X03ANCTBEHHbIE AOrOBOPbLI; NOJy4aTb ODAHKOBCKUI KPEeaUT; CaMOCTOATESIbHO
NAaTUTb HAJIOMN; NCMOJIb30BaTb HAEMHbLIN TPYA OPYrUX rpa><gaH Ha OCHOBaHUN
OOrOBOPHbLIX COrnalleHnn u T.

pa>kAaHNH MOXXeT Co34aTb lOpUANYEeCcKoe INLO C Lesblo NoaydeHns npubbian n
noslyv4eHns npmbbinm OT ero AeAaTeNbHOCTU UM 3aHMMaTbCA MHANBUAYATbHON
npennpuHMMaTeNbCKON AesaTenbHOCTh0 6e3 obpa3oBaHNsa OpMANYECKOro nmua. B
COOTBETCTBUM CO cTaTben 23 K PO rpa>kgaHuUH nMeeT npaBo 3aHMMATbCA
npeanpuHNMaTeNIbCKOW AeaTeNbHOCTbIO be3 obpa3oBaHUA LOPUANYECKOrO Anua C



MOMEHTa roCcyapCTBEHHOW perncTpaunm B Ka4ecTse MHAMBNOYANIbHOIO
npeanpuHnMaTens. KaXabi rpa>KaaHuUH MMeeT NpaBo 3aHUMaTbCsA BM3HEeCoOM, HO He
KaXXObl rpa>KgaHNH B COCTOSSHUM OCYLLECTBUTb 3TO MpaBso.

Onsa npuobpeTeHns ctaTyca MHANBMAYANIbHOIO NPeAnpPUHMMATENS FrpaKaAaHuUH OOJIKEH
obnapaTb XapakTepucTukamm cybbekTa rpa>KaaHCKOro rnpasa:

npaBocnocobHOCTb (CMOCOOHOCTbL MMEThb rpaXkKaAaHCKue npasa N 0643aHHOCTN);

npaBocnocobHOCTb (CMOCOBHOCTL NpuobpeTaTb U OCYLLECTBNAATL FPakAaHCKMe NpaBa
CBOVMMW OENCTBUAMMN);

a TakK)Xe MeCcTo XUTenbCTBa (MecTo MNOCTOAHHOI0 NN npenmywecrtBeHHO NnoCTodaHHOro
NMPoO>XXnBaHMA rpamnaHMHa).

HekKoTopbIM KaTeropusam rpa)kfaH 3anpeLleHo 3akoHogaTeNlbCTBOM PD 3aHMMaTbLCA
CaMOCTOSATeNIbHON NpeaAnpUHNMATENIbCKON AeATeNbHOCTbIO. [1py 3TOM B page cjiyyaen
3aKOH MCXOOUT N3 HECOBMECTUMOCTUN AeATesIbHOCTU NpeanpuaTusa C coymasbHbiM
CTaTycoM nmua. B 4acTHOCTKU, 3aKOH PD" 0 KOHKYpPEeHLUNN N OrpaHNYeHUN MOHOMOJIbHOMN
0eATesIbHOCTU Ha TOBApPHbIX pblHKaxX " 3anpeliaeT OOJIKHOCTHbLIM JIMLLAM OPraHoB
rocyfapCTBEHHOM BNACTU U FOCYAApPCTBEHHOM0 yrnpaB/eHNs 3aHUMaTbCA
CaMOCTOATEeNbHON NpeanpUHMMaATESNIbCKON AeaATeNbHOCTbo. Cyabn, COTPYOHUKN
MPOKypaTypbl, COTPYAHUKN heaepanbHbiX opraHoB 6€30nacHOCTU, HaJI0roBOM NOAMLIUN
M HOTApPUYCbl HE NMEIOT MpaBa BeCTU CaMOCTOATE/IbHY0 KOMMepPYeCKyo 0esaATe/IbHOCTb.

X03ANCTBYOLWMMN CybbekTaMn ABNAIOTCA FpakaaHe-nHAnBnayasbHble
npeanpuHNMaTesIn N KOMMepYeckne opraHusaunmn-roppgmnyeckue nmua. MHoctpaHHble
rpakgaHe, nuua 6e3 rpa)kgaHCcTBa U MIHOCTPaHHbIE lopuanyeckue sinmua, B YaCcTHOCTU
npeonpuaTUSa C MHOCTPAHHbLIMU MHBECTULNSAMUN, MOTYT y4aCTBOBaTb B
npeonpuHNMaTeNbCKON AeATeNbHOCTU Ha TeppuTopun Poccninckon depepauuvn. B
OTHOLLUEHMAX C NpeanpuHUMaTenaMmu, perympyemMsix rpa>KjaHcKmum npasomMm, PO, ee
Cy6BbEeKTbl U MYHULUMNANNTETbLl TakXXe MOryT AeCTBOBaTb HapaBHe C rpa)kgaHamu 1
IOPUONYECKUMUN JTNLAMMU.

d5eMeHTaMM NPaBoOBOro crtaTyca rpakaaH (pusnydeckux nuy), ABASOLLNXCS
WHONBUAYAbHBIMUY MpearnpUuHUMATENSAMIN, ABNAIOTCA MPaBOCNOCOOHOCTD,
[eecnocobHOCTb N MeCTO XXUTeNbCTBA.

MpaBoCNoCObHOCTb - 3TO CNOCOOHOCTbL YeNnoBeKa MMETb rpakgaHCKue npasa u
06513aHHOCTN. OHO NPU3HAETCS PABHbLIM A1 BCEX FPa)KAaH, BO3HWKAET B MOMEHT



POXOEHUS N NPEKPALLAETCA CO CMepTbio. AKTbl FPaXXAAHCKOr0 COCTOSAHUS,
onpenensioune BOSHUKHOBEHME U NpeKpaLleHmne rpakJaHCKo-NpaBoBOW
neecnocobHOCTU, TakMe, Kak PoXKAeHNe N CMepTb Fpa)kdaHWHa, noanexaT
rocy4apCTBEHHOW perncTpaunm opraHamm, OTBETCTBEHHbIMU 3a PErucTpaLmo nyTem
BHECEHNS COOTBETCTBYIOLWMNX 3aNMCEN aKTOB MpakAaHCKOro COCTOSAHNSA KHUT N BblAauyu
CBUAETEesNbCTB rpa)KJaHaM Ha OCHOBaHUM 3TUX 3anucen. Cpenmn npas, COCTABNSOLWMNX
coaeprXaHne NpaBoCcnocobHOCTN rpaXkiaH, - NPaBo 3aHMMATbCS NpeanpUHUMATENLCKON
NeaTeNbHOCTbIO. DTO NPaBO, Kak W Apyrue rpakgaHckue npasa 1 06s3aHHOCTH,
npnobpeTaeTcs N OCyLECTBASETCS NHANBUAYAIbHLIM NpeanpuHUMaTeNeM OT CBOEro
NMEHMN.

Bce um3nyeckmne nuua, oCcyLecTBsOWME NpeanpuHUMaTesNbCKY0 esTeNbHOCTb 6e3
IOPNANYECKOro Nnua, MPU3HATCA MasbiMU NPeanpuATUAMN. Pernctpaumns rpaxgaH
Poccuiickon depepaumn, MHOCTPaHHbIX FpakaaH 1 nuy, 6e3 rpa>kgaHcTBa
OCYLLLeCTB/IAETCSA B Ka4eCTBe NHOAMBUAYAJbHbIX MPpeAnpuHMMaTesien B COOTBETCTBUN C
3aKoHOZaTeNbCTBOM. MNpeanpuHUMaTENbCKUIA CTaTyC rpakaaHnHa 0653bIBaeT ero B3sTb
Ha cebs NOJIHYI0O OTBETCTBEHHOCTb 3a CBOM A0JIrM, Kak nepep 6loaxeToM, Tak 1 nepes
KpeauTopamu. MHoMBMAYyanbHbIM NpeanpuHUMaTeNb, He CNOCOBHbLIN YyO0BIETBOPUTL
TpeboBaHNA KPeoNTOPOB, CBA3aHHbIe C NpeaNpPUHNMATENbCKON AeATENIbHOCTbIO, MOXET
6bITb MPU3HaH HECOCTOATENbHLIM (BAaHKPOTOM) MO peLUeHnto Cyaa U yTpaTUTb CTaTycC
npegnpuHUMaTens.

3aHMMaTbCS NpeanpUHUMATENbCKON OeATEeNIbHOCTbIO MOTYT TOJ/IbKO TPYAO0CMNOCOOHbIe
rpa>xgaHe, TO eCTb Te, KTO cnocobeH CaMOCTOATENIbHO OCYLWEeCTBAATL CyaebHble Ncku,
3aKJ1I04aTb CAENKM U UCNONHATL UX, NpuobpeTaTb MMYLLECTBO U BNafeTh UM,
NoJIb30BaTbCs UM N pacrnops>XaTbCs UM. Kak npaBuno, rpakaaHckas npaBoCcrnocobHOCTb
BO3HWKAET B NOJIHOM 06bEMe C MOMEHTA AOCTMXEHUS CoBepLUeHHONeTUs (B Bo3pacTe 18
neT). Takum obpa3omMm, rpa>kaaHuH, AOCTUr WA 18-neTHero Bo3pacTa, MMeeT NpaBo
3aHMUMaTbCA NpeanpUHMMaTENIbCKON AeATeNIbHOCTbIO B Cly4asx U B NOpsiake,
YCTaHOBJIEHHOM 3aKOHOM. B TO Xe BpeMs rpa>kiaHuH, He Ao0CTUrnn 18-neTHero
BO3pacTa, MOXeT npruobpecTun nosiHyo AeecnocobHOCTb, eCan OH UM OHa BCTYNUT B
6pak paHblUe BO3pacTa Uan BCNeACTBME SMaHCUMALUWN.

OMaHCunaumns - 3To 3aABJIeEHNEe HeCOBepLUEeHHOIeTHero, focTurwero 16-neTtHero
BO3pacTa, KaK MOoJIHOCTbO CNoCcOobHOro Npu ycnoBuun, 4To oH paboTaeT no TpyaoBOMY
0OroBOpPY WUJIN 3aHNMAETCA KOMMEPYEeCKOW 0esaTeNIbHOCTbIO C COrjlacus CBOUX 3aKOHHbIX
npeacTtaBuTenen. SMaHCcMNayng ocyLecTBASAETCA NO peweHnio opraHoB ONekn n
rnone4ynTenbCTBa, C COrJslacmsa 3aKOHHbIX NpencTaBuTenen Uin rno peLeHnto cyga-npu
OTCYTCTBUM TAaKOro corsaacus.



HecoBeplueHHOIETHME UMEIOT YaCTUYHY0 0eeCnoCObHOCTb: HeCoBepLIEHHONIETHNE B
BO3pacTe A0 14 neT n He aMaHCUNMPOBaHHbIE MOLAPOCTKU B BO3pacTe oT 14 o 18 ner.
TONIbKO X poauTenn, NnpueMHble POAUTEsIN U ONMEeKYHbl MOryT COBepLllaTb CAEJIKMN OT UX
NMeEHN.

OrpaHnyeHHasa NpaBoOCNOCOOHOCTb rpa)KfaH TakXe peryampyeTcs 3aKOHOM.
HecobnogeHne yCTaHOBIEHHbIX 3AaKOHOM YCJIOBUWA U MOPSALKA OrpaHNYeHuns
NPaBoCMOCObHOCTM rpa>kaaH Nan Nnx npaBa 3aHMMaTbCsd KOMMEPYECKON U NHON
[esaTeNbHOCTbIO BJieYeT 3a cob0n HefeNnCTBUTENbHOCTb akTa rocygapcTea nam niboro
ApPYyroro opraHa, yCTaHOBUBLUEro Takoe orpaHun4yeHune. MNMosIHOCTbIo NN YaCTUYHO
neecnocobHble rpaxgaHe MoryT ObITb OrpaHUYeHbl B CBOeN feecrnocobHOoCTH.
CoBepLUeHHONETHUN rpa>KgaHWH MoXeT ObITb OrpaHuU4YeH CyoM B CBOEN
heecnocobHOCTU B Nnopagke, yCTaHOBJIEHHOM MrpaXKAaHCKO-MpoL.eccyasibHbIM
3aKoHOOaTesIbCTBOM.

[pa>kgaHWH, KOTOPbLIA B pe3yJibTaTe NCUXNYECKOro pacCTPONCTBA HE MOXKET MOHATb
CMbIC/la CBOUX OENCTBUIA N PYKOBOAUTb UMK, MOXXET ObiTb NPU3HAH COBEPLLUEHHO
HEKOMMETEHTHbIM pelleHneM cyaa C yCTaHOBJIeHNeM Hag HUM onekun. OT UMeHn 3Toro
rpakJaHuHa CAefIKM COBepLLIatTCa ero onekyHoMm. Ecnm HeT ocHoBaHUI Npu3HaBaTb
rpakaaHuHa lpnan4Yeckn HEKOMNETEHTHbIM, Cy NMPU3HaeT ero pUanYeckin
CNOCOBHLIM, N Ha OCHOBAHWW PeLLUeHNs Cyda YCTaHOBJIEHHAst Ha4 HUM oneka
OTMEHSeTCH.

[pakaaHCKas AeecnocobHOCTb MHOCTPAHHOIO FpaXkaaHWUHa onpenenseTcs
3aKOHOATe/IbCTBOM CTPaHbI, Fpa*kJlaHNHOM KOTOPOW OH siBNsieTCs, a imua 6e3
rpPakAaHCTBa-CTPaHbl, B KOTOPOW OH MMeeT NOCTOAHHOE MECTO XXUTeNbCTBa. Mpn 3ToM,
0/[1HAaKO, NPABOCMOCOOHOCTbL TAaKUX JINL, B TOM YUCJIe OCYLLECTBASAIOLLMX
npeanpuHUMaTeNbCKYIO NeATesIbHOCTb, B OTHOLLUEHUWN COEesI0K, COBEPLUAEMbIX B
Poccuiickon ®egepaummn, n 0653aTeNbCTB, BbITEKAOLWNX U3 MPUYNHEHHOIO Bpeaa B
Poccuiickonn ®egepaumn, onpeaensaeTcs 3aKoHoAaTeNbCTBOM Poccuiickon ®degepaumn.

MecTo XXutenbcTBa rpa>xgaHunHa, asidloLleecd Ba>XHbIM 3J1eMEeHTOM ero npaBoBOro
CTaTycCa, - 3TO MeCTO, roe rpa>XgaHmH noCToAHHO UWJIN HaxoaUTCA npenmyLectBeHHO.
MecToM XunTtenbCTBa HecoBepLUEHHONETHNX N HaxXoOALWNXCA noa ornekoun rpa>xgaH
NMPU3HaeTCA MeCTO XKXNTeJIbCTBa X 3aKOHHbIX I'IpeJJ,CTaBI/ITEJ'IeIz.

(pa>koaHe, 3aperncTpupoBaHHbIe B Ka4eCcTBe MHONBUAYaslbHbIX HpeﬂHpMHMMaTeﬂeﬁ,
MMeKT MNnpaBa U o6a3aHHOCTHN, B TOM Yucne::



npaBo CO34aBaTb LOPUANYECKNE NTNLA CAaMOCTOATENIbHO WX COBMECTHO C APYTrMU
nmuamu;

OHV 065a3aHbl BbINOMHATL CBOM 0653aTeNbCTBA CO BCEM CBOUM UMYLLECTBOM;
OHW MOryT 6bITb 06bsIBNIEHbI 6AHKPOTAMM MO PELLUEHUIO Cyaa.

Baw 6bmu3Hec Yallie BCcero co3gatoT N04n, NCUXON0rn4eckn He npnucnocobneHHole K
nog4ynHeHuto. OHM He MoryT paboTaTb B CUCTEMaX, FAe 3a HUMK CTOUT X HA4aNbCTBO,
rAe OHWN O0JKHbI AeflaTb CBOK YacCTb, He OLLyLlas KOHEYHbIX pe3yibTaTOB CBOEW
paboTbl. MOTMBaUVEN K NpeanpUHUMATENbCTBY ANA TeX, KTO Hawlen Anas 3Toro
npu3BaHMe, 4acTo ABASETCH CTpeMseHne K ceoboae-maTepmnanbHonm csoboae, ceobope
BNMATb Ha COBCTBEHHOE MoJsioXKeHne, ceoboae BANATL Ha OEATESIbHOCTb CBOEN
KoMMnaHuu, ceobone BAMATbL Ha CBOIO HULWLY Ha pbiHKe. CBoBOoAa BANATL Ha CUTYyaL Mo B
Ballen AepeBHe, ropoae unu ctpaHe. OHM BbINONHAKT N0byto paboTy B cBOEM
ManeHbKOM BusHece, nx 4oxon MoXXeT bbiTb HEBONbLUINM, HO OHU FOPAATCA TEM, H4TO
ABJIAOTCA UCTOYHUKOM TOrO, 4TO NPOUCXOAUT, BRagenbuamMmn. HacTo Te, KTO pellaeTcs
OTKpPbITb COBCTBEHHOE Aeno-3alnLatoT cobCcTBEHHOE AOCTOMHCTBO, OB6MXKEHHbIE
MaTepuasnbHbIM yuiepboM. MpeanpnHUMaTENLCTBO MHTEPECHO TEM, KTO XO4YEeT NONy4YUTb
MaKCMMYM CBOEro yma, HaBblKOB, 3HaHNN U CMEKaJIK1, a TakKXe PU3NYEeCKOnN CUbl.
MpeanpuHMMaTenn XOTAT NOJYYUTb MOpasibHOE YO0BNETBOPEHNE OT CBOEN
[EeATEeNbHOCTN, C TOYKUN 3PEHNSA NX COLMANIbHOM MOJIE3HOCTN OHM He ByayT 3aHMMaTbCA
HEHY>XHbIM TPYOOM WX NPOU3BOAUTb HEHYXXHYIO Npoaykuuto. OTaesibHble KOMNaHuu
Bcerga 6yayT MMeTb CBOE MEeCTO Ha pbliHKe. ECTb MHOro obnacten, B KOTOPbIX KPYMHbIE
KOMMaHMKN NPOCTO He HYy>XHbl. ECTb 06nacTun, KoTopble HeE06X0AMMbI KaK KPYMHbIM
KOMMaHMAM, TaK U MHANBMAYANIbHLIM NpeanpPUHMMATENSM - COOTBETCTBEHHO AN
KPYMHbIX N MENKNX 3aKa30B.

NHaoneBmayanbHbIN NpeanpuHMMaTeNb, Kak 1 KOMMEpPYeckoe topunan4yeckoe numuo,
DENCTBYET OT CBOEr0 MMEHU N COBEpPLLUAET KOMMEpPYECcKne CaAesiKN, KOTopble He
3anpeLleHbl 3aKOHOM, TO eCTb CAeJsIKN, CBSA3aHHble C BeaeHneMm brusHeca, coBepLUlatoTCs
CUCTeEMaTUYECKN NN NOCTOSAHHO W HanpaBJieHbl Ha MONyYeHMe NpubbLIIN.

MpeonpuHMMaTenb HeceT OTBETCTBEHHOCTb MO CBOUM obsa3aTenbCTBaM BCEM
npmnHagnexawnmm emy nMmMyieCcTsoMm, 3a UCKJIIOHEHNEM NMYLLECTBaA, KOTOPOE HE MOXET
OblTb N3BATO B COOTBETCTBUN C (pa>kO4aHCKMUM npoueccyasibHbIM 3aKOHO4ATE/IbCTBOM.
Kpome Toro, I/IH,EI,I/IBI/I,EI,yaJ'IbeIVI npearnpmnHnMmaTesb, He BbINOJIHUBLLUUW NN HE
BbINONIHMBLLUNA 06A3aTeNbCTBa, CBA3aHHbIE C ocyuwiecTtBsieHnemMm I'Ipe,EI,I'IpI/IHVIMaTeJ'IbCKOVI
nesaTenbHOCTN, HeCeT OTBETCTBEHHOCTb HE3aBUCMMO OT BUHbI. OH ocBODOXOaeTcsa OT



OTBETCTBEHHOCTW TOJIbKO B TOM CJly4ae, €C/I OH OOKa)XKeT, 4TO Haaiexallee
ncnosHeHune obszatenbcTBa 6b1/1I0 HEBO3MOXKHO M3-3a POPC-MAXKOPHOI 0
obcTtosaTenbcTBa. B faHHOM cnyvae K TakmM 06CTOATENBLCTBAM HE OTHOCATCS, B
4YaCTHOCTW, HapyLweHne 06583aTeNbCTB KOHTPareHTaMu A0JXKHNKA, OTCYTCTBMUE
NMyLLLECTBA, HEO6X0ANUMOro ANst UCNOJIHEHUSA Ha PbIHKE, OTCYTCTBME HEOBX0ANMbIX
CPEeACTB CO CTOPOHbI KOHTPareHTa A0JIKHMKA, OOHOW U3 CTOPOH A0oroBopa. HapylieHHble
NMYLLLIECTBEHHbIE MPaBa N NHTEPEeCbl NHANBUAYAJIbHOIO NPeAnpUHUMATENS OXPaHAOTCA
B cneynasbHOM apbuTpa>kHOM pa3bupaTenbcTse.

NHaoneBmayanbHbIN NpeanpuHMMaTeNlb OCYLLLECTBASAET X035INCTBEHHYIO AEeATEeNbHOCTb 3a
CBOW CYeT, HeCEeT MNOJIHYI0 OTBETCTBEHHOCTb 3a ee pe3ysibTaThl, ynpaBaseT COOCTBEHHbIM
613HEeCcoM, NOJIHOCTbIO HE3ABUCUM B OPraHM3aumm u pasBuTumn ceoero busHeca u
NPUHMMAET peLleHne o0 pacnpeneseHnn oxXoa40B, NoJlyHYeHHbIX Nocse ynaaTbl HAJ0roB.
Bce 3To no3BossieT rmbko afanTuUpPoBaTbCs, HO U NOBLILLIAET YPOBEHb PUCKA.
NHaoneBmayanbHbIN NpeanpuHMMaTeNb UMEET NPaBo, Kak 1 lopuanyeckoe nmuo,
npuBieKaTb HAaeMHYO paboyyto cuny, HoO B OTAIMYME OT IOPUANYECKOro LA OH nMeeT
npaBo 3aBellaTb CBOE NMYLLLECTBO.

NHOonBuAOyanbHbIM NpegnpuHUMaTeb UMEeT NpPaBo 3aHUMaTbCA 06bIM BUOOM
KOMMEPYECKON AeATeNbHOCTY, He 3anpeLleHHon 3aKoHOM. OIHaKO HEKOTOpble BMAbI
[eATeNbHOCTN, NepeyeHb KOTOPbIX AOJKEH BbiTb onpeaesneH 3aKOHOM, MOTyT
OCYLLLeCTBAATLCA TOJIbKO Ha OCHOBAHUWM CMeunasbHOro paspeweHns (ngeH3nnm).

CyLLeCcTBYIOT TPV OCHOBHbIE XapaKTepUCTUKN KOMMepLIeCKOVI OEeATEJIbHOCTW:

OCyLLecTB/IEHNE HEKOMMEPYECKON (KOMMepYecKkon) aeatenbHOCTU. Ka)kabin Blageney
MMYLLLIECTBA MMeeT NpaBo CBOOOAHO pacrnopsa>XaTbCs UM MO CBOEMY YCMOTPEHUIO AN
COBCTBEHHOW BbIr0Abl, 4TO 06bIYHO Bbipa>kaeTcCHa B NJo4axX U A0XoAaxX OT 3TOro
MMYLLLECTBA, TO €CTb B Npubbinu;

pean3aund Ha cBOW CTpaxX N PNCK, TO €CTb Nnog CBOtO CO6CTBeHHyPO NMMyLeCTBEHHYIO
OTBETCTBEHHOCTb. ITOT PMCK nogpasyMmeBaeT, HTO npegrnpmHnMMaTesib, Kak COBCTBEHHUK
nMmyLliecTtBa, HeCeT Ha cebe He TOIbKO BO3MOXHbI€ HEFaTUBHbIE MOCNEeACTBUSA, HO U
DOMNOJSIHNTENbHbIN PNCK B OTHOLWLEHWNN 0653aTenbCTB;

ocylwlecTBJ/IEHME UL AMWN, 3aperncTPUpOBaHHbLIMN B 3TOM Ka4vecTBe, B Nopsake,
yCTaHOBJIEHHOM 3aKOHOM. TakuM obpa3oM, oCcyLlecTB/IeHNEe CaMOCTOATENIbHOWN
0eAaTenbHOCTU Ha CBON CTPaX M PUCK, HanpaBJIEHHOW Ha NOJlyYeHNE CUCTEMATUYECKOWN
npunbbIIN NMLaMKn, He 3aperncTpMpoBaHHbIMU B Ka4YecTBe npegnpuHUMaTenen, He
apnseTcsa busHecom.



Taknm obpa3om, cTaTyC MHAMBUAYANbHOIrO NpeanpuHnMaTens npmobpeTaeTcs B
pe3ynbTaTe perncTtpaunm rpaxjaHmHa B Ka4yecTse MHOAUBUAYAIbHOIO
npeanpuHnmaTens. HeoboCHOBaHHbLIN OTKa3 B FOCYAapPCTBEHHON perncTpaunm MoxxeTt
ObITb 06>)KaNoBaH rpa)xaAaHNHOM B X03AMCTBEHHOM cyae. OTKa3 B rocygapCTBEHHOMN
pernctpaynm npeanpuHMMaTens OoNyCKaeTCcs TONIbKO B TeX Cay4dasax, Korga
cofep>XaHue npencTaB/IEHHbLIX JOKYMEHTOB U COOEpPXXaHMe coaep Kallencs B HUX
nHpopMaumm He oTBeYvatoT TpeboBaHmMaM pernameHTa O Nopsaake rocyaapCTBEHHON
pernctpaynm cybbekToB xo3amncTeoBaHnsA (Ne1l482).

MpegonpuHnMaTens (pnsnyeckoe nmuo) moxxeT paboTaTb Ha NtOOON LOMKHOCTU Ha
MaaTHOM OCHOBE B Nt0OON YaCTHOMN, TOCYAAPCTBEHHOW UAN rOCYyAapCTBEHHOMN
opraHm3aummn, ecam ToNbKO 3Ta paboTa nMan A0/HKHOCTb He 3anpeLleHbl 3aKOHOM
coYyeTaTbCsA C KOMMEPYECKOW AeATeNbHOCTbIO. B oT/inymne oT topnanvecknx nuy,
NMYLLLECTBO MHONBUAYANbHbLIX NMpeanpuHMMaTenei, CoOCTaBAAWMX 06BbEKTDI
npeonpuHNMaTENbCKON AEeATEeNbHOCTU, MOXET bblTb HaCcNe4CTBEHHbLIM NN
3aBellaHHbIM. HO NpaBo 3aHMMAaTbCA KOMMEPYECKON AeATeNIbHOCTbIO He
HacnenCcTBEHHOe.

1.2 OcyuwiecTBJiIeHMe npeanpuHUMaTesibCKoMn
DeATesIbHOCTU HA OCHOBAaHUM UM

B cTaTbe 23 K P® 3adhmkcmpoBaHoO, 4TO KaXKAbl rpa>kgaHuH Poccnnckon degepaynm
MMeeT NpaBo 3aHMMaTbCA NpeanpuHMMaTENIbCKON AeATeNbHOCTbIO 6e3 obpa3oBaHuMs
IOPUANYECKOro NMua, TO €CTb Ha CBOM CTPaxX U PUCK OCYLLECTBAATb AeATENIbHOCTb,
HanpaBJIEHHYIO Ha CUCTEMATUYECKOE noslydyeHne npubbinm oT NOSIb30BaHUS
NMYLLECTBOM, NpOoAa>KN UMYLLECTBA, BbIMOJHEHNA paboT nnm peanmsaymm nMmyLecTBa.

Mpun oCyLWEeCcTBNEHUN NHANBUAYANBHOM NPpeanpUHUMaTENIbCKON OeATeNbHOCTH
rpakAaHWH NPUHUMaeT NHOMBUAYaAJIbHbIE PeLleHNs U HeceT OTBETCTBEHHOCTb 3a BCe
npuHaane)xxaliee eMmy MMYyLLLECTBO, B TOM YUCJIE N 33 TO, YTO HEMOCPEACTBEHHO He
NCMNOb3yeTCsa B NpeanpuHMMATENbCKON AeATEeNbHOCTY, 3a UCKII0YEHNEM NMYLLLECTBA,
KOTOPOE MOXET ObITb B3bICKAHO B COOTBETCTBUM C 3aKOHOM.

Jlnua, ocyuwecTBasoLWwme NnpeanpuHUMaTesbCKyo AeaTeNIbHOCTb be3 perncTpayum,
HeCyT OTBETCTBEHHOCTb, B TOM YNCJIe YIOJIOBHYO OTBETCTBEHHOCTb, B COOTBETCTBUN C
3aKoHOoO4aTenbLCcTBOM Poccumckon depepaunn. Bce noxonbl OT TaKOW AEATENbHOCTHU
rnoaJsiexxaT B3bICKAHUIO C rocyapcTBa. [eaTenbHOCTh npeanojlaraeT caMoCToOATENIbHOe



3aKJIl04eHne NNLOM pa3/INYyHbIX FPaXKAaHCKUX CAesIOK. B pe3ynbTaTe OH CBA3aH C
MOBbILLEHHBLIM PUCKOM ON4A NogpAafgyYnNKa N TPEeTbUX NNL. NpeanpuHUMaTeslb HeceT
MOBbILLIEHHYIO OTBETCTBEHHOCTb B OT/INYME OT APYruxX rpakgaH, NOCKOJIbKY B
COOTBETCTBUMU C AENCTBYOLWNM 3aKoHoAaTeNnbCTBOM (cTaTbhs 401 K P®) nnuo, He
BbINOJIHMBLUEE NN He BbiNoJIHMBLUEeEe 06a3aTenbCTBa NPU OCYLWLECTBIEHUN
npeanpuHNMaTeNIbCKOW AeATeNbHOCTU, HEeCEeT OTBETCTBEHHOCTb HE3ABUCMMO OT TOrO,
BMHOBEH OH Waun HeT. KpeaAnTopbl MOTyT Tak)Xe NpenbsaBiifTb NPeTeH3nn K
WHOWBUAYANbHOMY NpeanpuHUMaTento no obs3aTenbCTBaM, HE CBA3AHHbIM C
ocyuwiecTB/IeHNEM NpeanpuHNMaTENIbCKOW AeATeNbHOCTU (MPUYNHEHNE Bpeda XU3HU,
30POBbI0 I NMYLLECTBY FpakgaH nam opnandecknx auLl, B3biICKaHMe aJIMMEHTOB Y
T.).

Criopbl MeXxay rpa)<gaHaMu, 3aperncTpupoBaHHbIMU B KQYe€CTBE MHANBUAYANbHbIX
npeanpuHUMaTenen, a TakXe Mexay 3TUMU FrpakaaHaMn 1 IPUANYECKMMU NULEAMU
pa3peLlatoTcsa apbuTpakHbIM CyA0M, 3@ UCKJIIOYEHMEM CMOPOB, HE CBA3AHHbIX C
OCyLLlEeCcTBIEHNEM NPeanpPUHNMATENBCKON AeATeNbHOCTY FpaXkaaHaMmn. Crnopbl Mexay
rpa)kiaHaMn, 3aHMMaLWMMUCA NPeanpPUHMMATENbLCKON AeATEeNIbHOCTbLIO, KOTOpPbIE He
3aperucTpmMpoBaHbl B KAYeCcTBe UHAUBUAYAJIbHbLIX NpeAnpuHMMATENeNn, a TakXe B
CJZlydae npekpalleHns rocyaapCTBEHHOW peructpaunm pacCMaTpuBatoTCs cyaamm obLuen
IOPUCONKLNN.

3akoHo4aTe b TakK)Xe CBA3bIBaeT NnpaBo BegeHUs busHeca ¢ MOMEHTOM
rocyfapCTBEHHON perncrtpaumm B KadyecTse UHONBUAYAIbHOrO npeanpuHuMaTens, 4To
HeobxoOoMMO fa)ke B TOM CJlyyae, eC/in KOMMepYyecKaa AeATesIbHOCTb OCYyLLeCTBAeTCS
dpursnyecKnMn nmuamMmm, NCNoNb3yLWUMN HaeMHbIN Tpy 4. 3TO NPaBuo BbITEKaeT U3
NMyHKTa 3 cTaTbu 25 K PO. lMNMpouenypa perncrpaymnm NHoONBNAYyabHOro
npeanpuHMMaTesa HaMHOro NpoLlle, 4YeMm perncTpaunsa rpmnanveckoro nuua. na storo
HeobxoaomMMo nofdaTb 3aaBseHme. MNocne 3Toro rpa>KaaHuH NoJlydaeT CrpaBKky B
YCTaHOBJ/IEHHbI 3aKOHOM CPOK.

Cpeau npenmyLecTs HOANBUAYANbHON NpeanpUHMMATENIbCKON AeaTeslbHOCT OTMeTUM
TAKXXe MEHee CJ/I0)KHOEe Hasloroob10)KeHne 1 0THOCUMTENIbHO NPOCTYI0 Npouenypy
npekpaLweHns MHANBUAYaNbHON NpeanpUHNUMATENIbCKON AeATeNIbHOCTU: 3asiBeHne Unm
peleHne cyna.

Mon MenKuM X039NCTBOM MOHUMAETCS TaKXXe dunsn4yeckoe nmuo, ocyllecTeagouiee
npeanpuHNMaTeNIbCKYHO OEATEJIbHOCTb be3 o6pa3OBava topuanyeckoro anuda. Noatomy
BCe /1broThbl, NpeaycMoTpeHHbIE 3aKOHOM, PacCrnpoCcTpaHAKTCA Ha OCyllecTBJieHNe
npeu,npleMMaTeanKon neATesIbHOCTU. K TaKUM JibFoTaM OTHOCATCS: JIbFOTHOe



KpeauToBaHue, nogaep)xka cBoen BHEeLLHEe3KOHOMUYEeCKoN N NHpopMaLMOHHON
neATeNIbHOCTU, Nogaep>XKa NPON3BOACTBA N TEXHOJIOMNNA U T.

pakaaHe, ocylecTBAAOWME NpeanpMHUMaTENbCKYO AesTeNbHOCTb 6e3 obpa3oBaHuMs
tOPUANYECKOro LA, HE UMEIOT OTAE/IbHOr0 MMYLLLECTBA, UCMOJIb3yeMOro Aa BeAeHUs
npeanpMHUMaTENbCKON AeATeNbHOCTU. B pe3yibTaTe OHU OCTalOTCA MHAMBMAAMU MO
CBOEMY MpPaBOBOMY CTaTyCy.

Takmum obpa3om, cyllecTBYeT ABa TUMa NPaBoCYyObEKTHOCTN NMHANBUAYASIbHOIO
npeanpuHUMaTens:

1) I'IpaBocy6'beKTHOCTb B OTHOWEHNAX, HE CBA3aHHbLIX C OCYLUECTBIEHNEM
I'Ipeﬂ,I'IpVIHI/IMaTeJ'IbCKOI‘/'I NeAaTenbHOCTU, Kak pmsnyeckoe nnuo.

2) npaBocybbekTHOCTb Bu3Heca.

CoOTBETCTBEHHO, B NEPBOM CJly4ae MHAUBUAYAJIbHbBIA NpegnpuHuMaTens byneT
obnapgaTtb obuen NnpaBocnocobHOCTLIO, @ BO BTOPOM - 0C0b0oM NMpaBoOCnoCObHOCTbIO.
Ocobbin xapakTep Aesn NpaBoCybbLEKTHOCTM BbITEKAET U3 TOr0, 4TO B BblAAHHOM
npeonpuHMMaTeNto CBUAETENbCTBE YKA3bIBAOTCA KOHKPETHbIE BUAbl A€ATENbHOCTH,
KOTOpble OH MOXET ocyLecTBNATb. ObpaTuTe BHUMaHUE, 4TO AJ19 HEKOTOPbIX BUO0B
neATeNIbHOCTU 3aKOHOM yCTaHaB/iMBaeTcsa oba3aTenbHas NINLEH3USA, 3Ta HOpMa
OorpaHM4YMBaEeT NMpPaBoCnocobHOCTbL NpeanpuHMMaTenen. Ho 3TOT BbIBOA HE ABNAETCA
abcontoTHbIM. CornacHo NyHKTY 3 ctaTbu 23 TK PO HopMbl TK PO, perynumpytowime
0eATeNIbHOCTb IoPNANYECKNX NnL, ABJAIOLWLMNXCA KOMMEPYECKUMN OpraHnusaumnamm,
MPUMEHSAITCHA COOTBETCTBEHHO K NpeanpUHMMaTENbCKON AeATEeNbHOCTU rpakaaH, ecin
NHOE He NpefyCMOTPEHO 3aKOHOM N NHBbIMU MPaBOBbIMU aKTaMu UM MO CyLLeCcTBY
oTHoweHnn. OgHako obLias HopMa A8 PUINYECKNX NINL 1 KOMMeEpPYeCKUX opraHmn3aumnn
ABNISETCH YHMBEPCAIbHON NPaBOCMNOCOOHOCTbIO.

OAOHaKo 4YacTo b6biBaeT TPYOHO OT/IMYNTb KOMMEPYECKY0 AeATeNbHOCTb OT 06bI4HOM
DeATeNIbHOCTU rpaKfaHNHa B PaCnopsXXeHNUN NMYLLeCTBOM 014 JINYHbIX HY>XKA, TaK Kak
nepeas MOXeT NpuUBeCcTU K ybbITKaM B onpeeneHHble nepnoabl BpemeHun. Cneundunka
onpeneneHns npeanpuHUMaTeNbCKOWN OeATesIbHOCTU, coaepxallasacsa B ctaTbe 2 K PO,
He Mo3BOJIAeT pa3sinyaTb 3TWN ABa BUAA AeATESIbHOCTU, MOCKOJIbKY OHN BTOPUYHBI.
NMoHATME caMofOoCTaTOYHOCTU MPU OCYLLECTBAEHUN NpeanpuHNMaTeIbCKON
DeATeNbHOCTUN He OaeT YeTKOro pa3rpaHudyeHuns, a TakxXe rnprsHaka pucka oT
YKa3aHHON LesATesIbHOCTN.

Ha Mol B3rnsg, ABa KpUTEPUS MOTYT CJIY)KUTb OCHOBOW A5 AMddepeHUnaumnmn:



1) uenb coenatb NPOUT;

2) 0esTeNbHOCTb NpeanpuHUMaTeNs OOJIXKHA OCYLLECTBASTbLCA Ha NpodeccnoHanbHON
OCHOBE, a TakK>Xe eCJIn Yy Hero ecTb onbIT paboTkl B cchepe npeanpuHMMaTENbCTBA.

MpnbbiNb - OCHOBHAA LeNb NpeanpuHUMaTENIbCKON AeATEeNIbHOCTU, HO 3TO HE 3HA4YUT,
4TO 3TO ee obA3aTeNnbHbIN pe3ynbTaT, MO3TOMY OTCYTCTBME NPUBLINN HE MOXET ObITb
OCHOBAHMEM O/15 MPU3HAHNA OEeATEeNbHOCTM KaK He npeanpuHMMaTenbCKON. AKLEHT Ha
cucTtemMaTuyeckom Npubbisin MOXKET onpeaenaTbCa XapaKTEPOM BOJSIEU3BABIEHUS U
3aUHTEPEeCOBAHHOCTbLIO Frpa>kgaHWHa B NOly4YeHUN NMPMBLIAK OT TOW NN NHON
neATeNIbHOCTU. B 3TOM cilyyae Bbl AOJIXKHbI PACCMOTPETb: TUN COrJlalleHns, KoTopoe
ByneT 3akl04eHO; BO3MOXXHOCTb UCMOJIb30BaHNSA 06 bEKTOB CAEKN TOJIbKO B
KOMMEpPYECKMX LUEeNsax onpenenseTcsa cneundunkon nim Koam4ecTsoM TOBaApoOB,
BbIMOJIHEHHbLIX PaboT MM OKa3aHHbIX YCJYT; ABAAETCA N1 A0roBop Nyb/nyHbIM;
HapyLleHbl 11 NpaBa noTpebuTtenen n T.

[eAaTenbHOCTb rpa>kaaH oCyLWeCcTBNAeTCH NO rpa>KaAaHCKMM AOroBopaM M 3akKJl04eHa
MMUN. Takme 0OroBopbl eule Ha3blBaloT "3SKOHOMUYECKMMMN", TaK KaK 3aKJ/ilo4aloTcA
WHOWBUAYANbHLIMU MPeaAnpUHNMaTENAMIN C LeNbo NosyYeHns npunbsinu.

Taknm obpa3oM, MHAUBUAYAJIbHbBIA NpegnpuHUMaTelb MOXeT ObITb 04HON N3 CTOPOH
cnenylLwmx cornaleHui:

PO3HMNYHbIE NPOLAXKMN;

MOCTaBKN-COOTBETCTBEHHO;

nponasew, Nan NoCTaBLUVK;

ObITOBOM OOrOBOP NMOAPAAYNKA;

apeHpa apeHaodaTeNneM UM apeHaaTopoM;

3KCNeguTop - aKCneanuTop;

[Mopy4eHune nopy4nTens;

hoBepuTeNbHOe yrpasseHne nMyLLeCTBOM-40BEPEHHbBIM JINLLOM;
AreHTCTBO-areHT;

KOMMep4ecKaA KOHueccmn-npasooGnauaTeneM NN NoJsib30BaTeJ1eM,



NpPOCTOE NAapTHEPCTBO, OJINH U3 NAPTHEPOB;

KOMMEpPYeCKNn NI KOMMepPYeCKUn KpeauT KpeanTopom.

1.3 NpekKkpaweHue AeATeNIbHOCTU, B KayecTBe
MHOWBUAYAJILHOIO NpeanpuHMMaTens

Bectun 6u3Hec 6e3 obpa3oBaHUs OPNONYECKOTO MLLI@ BO3SMOXXHO HE TOJIbKO
WHONBUAYAIbHBIM NpeanpuHUMaTensM, Ho U ux obbegnHeHnsaM. Takoe obbeanHeHne
BO3MOXXHO TOJIbKO Ha OCHOBE MPOCTOro CorsialleHns o napTHepcTBe. Mo npocTomy
NnapTHEePCKOMY CorjlalleHunto asa nam bonee nuua o6bLeANHAIOT CBOU OENO3UThI U
DEeNCTBYIOT BMeCTe, He obpa3ysa lopuanyeckoro amua, gns nosayvyeHusa npmbbiam nnm
DOCTV>KEHNS APYron Luenu.

Onsa Toro 4tobbl 3TOT 0Oorosop Obln AeNCTBUTENbHBLIM, oOoHOBPEMEHHO OO0JIXKHbI
NMPUCYTCTBOBATb TpWU oba3aTeNbHbIX 3N1EMEHTA:

eaunHaA uenb,
nogks4vyeHme BkKJs1aaoB MHANBMAYaJIbHbIX I'Ipe,JJ,I'IpI/IHI/IMaTeJ'IeVI;
COBMeCTHble MeponpuaTna ona OoCTNXXeEHNA 3TOWN uenu.

MpY OCyLWEeCTB/IEHN COBMECTHOW AEATENIbHOCTU Ka)KAbli MapTHEP NMEET NpaBo
NeNCcTBOBAaTb OT UMEHW BCEX NMAPTHEPOB, €C/IN YCIOBUS COrnalleHns He
npenycMaTpuBaloT APYrux yCnoBui. Mpn 3TOM B OTHOLWIEHUAX C TPETbUMU JINLL@MU
NpaBo NapTHepa coBepllaTb CAEJIKM OT UMEHW BCEX NApPTHEPOB YA0OCTOBEPSETCS
[LOBEPEHHOCTbIO, BblAAHHOW €My APYrMMU MapTHepaMu. MapTHEpPbI HECYT CONNAapPHYo
OTBETCTBEHHOCTb 3@ BblNOJIHEHME BCeX 06X 0653aTeNbCTB, HE3aBUCMMO OT MPUYUH UX
BO3HMKHOBEHMS. B 3TOM cny4yae, Aake ecnm L0 NPEKPaTMIO CBOE yYacTue B
cornaweHnn, Ho cornalleHne Mexany ApyruMu napTHeEpPamm He 6b1J10 pacToOPrHyTO, OHO
HeceT OTBETCTBEHHOCTb Nepen TPeTbUMUN CTOPOHAMIK 3a obLine o0b6si3aTeNnbCTBa,
BO3HMKLUME B MEpUo ero y4yacTusi B COrslalleHunn.

B HacTosee BpeMs Hanbonee NonynspHbIM ABNISETCS OCYLLECTBEHNE
npeanpuHUMaTeNIbCKON OeATeNbHOCTU rpa)KgaHamum, He UMELLIMMN IPUANYECKOro
nMua. 3TO CBA3aHO CO MHOMMMU NPenMyLLLecTBaMn MHANBUAYANbHOIO
npeanpuHUMaTeNbCTBa MO CPAaBHEHUIO C APYrUMN pOpMaMN X039ACTBEHHOMN
JeaTenbHocTU. CnenyeT OTMETUTb, NPeXXAe BCero, Takoe Ka4ecTBO AesATeNIbHOCTU



4aCTHOro NPeanpuaATUsA, Kak ero rmbkocTb N MobMIbHOCTL. MHAMBMAOYa IbHbIE
npegnpuHnMaTenm obbl4HO paboTatloT B Y3KMUX CErMEHTaX pbiHKA, YTO MO3BOMISET UM
ObICTPO pearnpoBaTb Ha N3MEHEHNSA cnpoca 1 BbICTPO afanTUPOBATLCS K HOBbIM
peanmsam. Heobxognmoe ycnosume spPEKTUBHON XO3ANCTBEHHON OEATE/IbHOCTU-YMEHNe
BbIABNSATb NOTPEOBHOCTb U YAOBNETBOPATh ee-6onblue npucylle AeaTeNbHOCTU FpaXkaaH
be3 obpa3oBaHUA LOPUANYECKOTO NMLA.

MHOIrMX Ha4YMHaWMX NpeanpuHUMaTenen NprUBJeKaeT N To, YTO OpraHu3aumsa
[EeATeNIbHOCTU YaCTHbIX MPeanpuaTin, Kak npasuno, He TpebyeT 60bLLNX BIOXKEHWIA
OCHOBHOro KanuTana. Kpome Toro, coyetaHne cobCTBeHHUKa U MeHeakepa B O4HOM
nMue-MHANBNAYanbHOro NpeanpuHUMaTens, He NpuBJIeKas yrnpaBaeH4YeCcKuin nepcoHan,
CO3[aeT BO3MOXXHOCTb 3(PheKTUBHOIr0 yrnpaBsieHNsl, MUHYS AOMOJIHUTE IbHble 3aTpaThbl.
NHomBnayanbHoe NnpeanpuHNMaTeNbCTBO ABsSeTCA Hanbonee noaxoasawen opmMon
KOMMEPYECKOM OpraHm3aumnm Ha Ha4aabHOM 3Tarne.

MpakTn4yeckn Bce npegrnpuHUMaTenn paHo NaM No34HO CTANIKUBAOTCA C r|p06neM0|7|
3aBepueHuns HpeﬂHpMHMMaTeﬂbCKOM neatenbHoCcTM 6e3 o6pa3OBava ropnan4eckoro
nnua, BCNeacTBme rnoTepmm MHTEPECa K 3TOMY NMpeanpmnaTmo Nan yTpaThl KOMMep‘-IeCKOI7I
neAaATesIbHOCTN.

JInkBnpaumsa npegnonaraeT NpekpalleHne aeaTenbHOCTU MHANBUAYAIbHOIO
npeonpuHnMmaTens 6e3 nepenayn npas 1 06s93aHHOCTEN MO HACNEACTBY APYrUM NuMLLAM.

MNpekpalieHne eaTesbHOCTN NHAWBUAYANbHOMO NpeanpuHUMaTens MoXXeT ObiTb:
00bpoBONbHLIN;

MPUHYONTENbHbIN;

N3-3a HEBbINOJIHEHNS 06A3aTeNbCTB MO NepeperncTpaumnm.

Ecnn npegnprvHMMaTesb NpekpallaeT CBO AeATesIbHOCTb CAaMOCTOATENIbHO, OH OOJIXKEH
6yneT nodaTbh B PErMCTPALIMOHHBIA OpraH 3asBJ/ieHMe O roCylapCTBEHHOW perncTpaunm
npekpalweHns aeaTesnbHOCTU, yTBep)XXAeHHOoe rnocTaHoBneHneM lMpasutenbctea PO No
439 "O6 yTBEp)XAEHUN hopM N TpeboBaHNN K perucTpaLnm JOKYMEHTOB, UCMOJIb3yEeMbIX
O perncTpauumn ipuanyeckmux nuy, Npm 3TOM OH COCTOUT U3 TUTYJILHOW YacTw,
coaepykallen nepcoHasibHble AaHHble NPeAnpPUHMMATENS, U KBUTAHL NN
PerncTpaunoHHOro opraHa o rnojlydyeHnun JOKYMEHTOB OT NpeanpuHuMmaTens. B Hem
yKa3blBaeTCs KOJIMYECTBO SIMCTOB 3asBJEHNA N AOKYMEHT 06 ynnaTe rocynapCTBEHHOWN
MOLLUJINHBI, KOTOPbIA NpeanpuHUMaTeNb NPeACTAaBU ANS FOCYyAapCTBEHHOW perncTpaumm



npekpaweHna 0esTeslbHOCTU B Ka4eCTBe MHANUBUAYAIbHOrO NpeanpuHuMaTens.
KBUTaHLMSA 3aN0NHAETCSA PerMcTpaunoHHbIMU OpraHamMmm B AByX 3k3eMnaspax. OgHa
KOMWUsi OCTaeTCs B PerMcTpaunoHHoOM danne nogpanymka, a BTopas KOnms BbloaeTCs
noapsaYMKy (MK oTnpaBAseTcs No NoyTe). B KBUTAHLMN HaNOrOBbIA MHCMEKTOP
yKa3blBaeT AaTy NoJlyYeHns JOKYMEHTOB 1 CTaBUT CBOI MOAMNUCH.

Ecnu rpaxxgaHunH nogaetT 3asBsieHMe Ha bymare, 61aHK 3as89B/1IeHNS 3aN0/IHACTCH OT PYKU
nevyaTHbIMM ByKBaMu YepHUIaMN NN CUHEN NN YHEePHOW LWApUKOBON pyyKon. Kpome
TOro, NpuaoXeHue MoxXeT BbITb 3anN0JIHEHO U Hane4YaTaHo C UCMNOJIb30BaHUEM
KOMMbIOTEPHbIX TeXHONOrnn. B pasgenax nnv naparpadax rnpuio>XXeHunsa, KotTopble
noapAAYMK He 3aroJIHAET, HY>KHO NoCTaBUTb Aedunc. 3asBiaeHne noanncobiBaeTcs
3as8BuTENIEM B NPUCYTCTBUM HOTapUyca, Tak KakK TOYHOCTb NoaNncKU AoJIXKHa ObITb
neranan3oBaHa.

MpeonpuHnMaTenb MOXXeT NofaTb 3asdB/IeHne N KBUTaHL MO 06 ynaaTte
rocyp,apCTBeHHon MOLUJIMHBI B HaJIOroOBYIO MHCMEKUUIO MO MEeCTY XKNTeNIbCTBa JINHHO NJIN
OTrnpaBnUTb €€ 3aKa3HbIM NMMCbMOM C 3asBJIEHHOW CTOMMOCTbIO. ECcnun 3aaBuTennb
npeactaBui HeobxoanMble OOKYMEHTbI B HaJIOFOBYHO UHCTMEeKUWNI JINYHO, Ha/10roBbIN
OpraH BblAacCT 3aABUTENO KBUTaHLUNIO B TOT XXe OeHb C YKa3aHneM rnepeyvyHa 4OKYyMeHTOB
U faTbl Nony4YeHnsa. ECcnuv rpa>kaaHMH oTnpaBu AOKYMEHTbl MO no4YTe, KBUTaHuuA
HarnpaBJideTcd HaJ0roebiIM OpraHoMm B Te4eHune pa6o‘-|ero OHA, cnegywouiero 3a AHEM
nonyyeHnd OKyMeHTOB, MO YKa3aHHOMY 3adaBUTeN1IEM apecy yBeaOMJIEHNA O CAa4e.

B TeyeHune nsaTu pabounx AHEN C MOMEHTA NoJlyYeHUst BCcex HeobXoanMbIX IOKYMEHTOB
opraH pernctpauun BblgacT NnpeanpuHUMaTento CBMAETENbCTBO O FOCYAapCTBEHHOM
perucTpauny NnpekpalleHns 4esTeslbHOCTU (hU3NYEeCKOoro LA B Ka4YecTBe
NHOMBUAYAILHOTrO NpeanpuHUMaTens.

PerncTpaumnoHHbIN opraH HanpaBUT MHGOPMALUIO USHip B HAJIOrOBbIE OpPraHbl Mo MecTy
XXUTeNbCTBa NpeanpuHuMaTens, BHeboo)XeTHble POHAbl U CTAaTUCTUYECKME OPraHbl.
Ncxonst u3 3Ton nHgopMauumn, npegnpuHuMaTens byaeT CHAT C y4eTa BMecTe C
BNIACTAMM.

[a>ke nocne Toro, Kak rpakfaHunH nepecrtana 3aHUMaTbCA KOMMEPYEeCKON
neaTenbHoCTbio, HA®, NpncBOEHHbLIN NpY perucTpaynm, ocTaeTcsa Npu HeM.

Ecnn paboToaaTenb NpekpallaeT CBO AeSATENIbHOCTb, OH 60oMblle He HY)XXAaeTCs B
CMeTHbIX pacxonax. Mo3ToMy OHU A0/HKHbI 06paTUTLCS B 6aHK, YTOObI 3aKPbITb TEKYLLNIA
cyeT. 3asBKa ogopmMmisieTcs B tobom Buae. Ha ocHoBaHUM 3TOro 3asBsieHns 6aHkK
pacTopraeT corsalieHne o 6aHKOBCKOM cyeTe. B TeyeHune 10 AHEN C MOMEHTa 3aKpbITUSA



TeKyLlero cyeTa MHAUBUAYaNbHbIN NpeanpuHnMaTens oba3aH yBeJOMUTb Ha0rOBbIN
opraH o0 MecTe permcTpaumm B NMCbMeHHON popMe (NYHKT 2 cTaTbu 23 HK PO).

NHOvBMAyanbHble NpegnpuHuMaTenn 6e3 obpasoBaHUsa LPUANYECKOro n1ua
CaMOCTOSATE/IbHO UCHUCAAIOT N YNJAYMBAOT HaNOr Ha A0X04bl PU3NYECKUX N1l No
CyMMaM [0X0/[0B, NMOJIyYeHHbIX OT TaKol AesdATenbHOCTU. Mpu 3TOM OHU 0653aHbI
NpencTaB/IATb JINYHbIE HAJIOroOBble AeKapaunn. No3ToMy HE3aBMCUMO OT Pe3ysibTaToB
npeanpuHUMaTeNIbCKON NeAaTenbHOCTN HeobxoaMmMo NoaaTh AeKlapauuio B HaJIOroByto
NHCMEKLWIO, TO eCTb HE Ba)HO, MOJIy4n i1 npeanpuHuMaTesb 40X04 UK Hasloroeas
6a3a paBHa HyJO (pacxoabl MPeBbILAT A0X0M4).

Ecnu npegnpvHuMaTesb NPEKPATU CBOK AEATENbHOCTb A0 KOHLA HaloroBoro
nepuoja, oH AOJ/KEH NpeAcTaBUTb B HAJIOFOBYO MHCMEKLUID AeKNapaLuto o
haKTUYeCcKnx 0oxoaax, MnojyYeHHbIX B TEKYLLEM HA/IOrOBOM Nepuoae, B Te4eHne naTu
OHen Co AHSA OKOHYaHMSA 3TON AeAaTeNnbHOCTU. ECnn npeanpuHnMaTesb He nogaeTt
HaJIOroBYy0 AEeKJIapaLunto B YCTAHOBJIEHHbIA 3aKOHOM CPOK, 3TO MOCNY>XUT OCHOBaHUEM
nns cynebHoro npecnenoBaHns 3a HECNocobHOCTb NOAAaTh HAaNOrOBYIO AeKaapaLuto.

HeobxoaMMOCTb Hagexxallen perncTpaumm npekpaweHmns npeanpuHMMaTesbCKon
NeATeNbHOCTU NoAYepKMBaAETCa U MaTepuanaMn cynebHonm NpakTUKM.

Mpn NMKBNOAUNN NHONBNOYANbHOIO NpeanpuHnMaTens Heobxoa4nMMo NoAaTh 3asB/ieHne
O CNUCaHNN B HerocygapCcTBeHHble PpoHabl (MeHCUOoHHbIN oHa, POHA couMasbHOro
CcTpaxoBaHusa, ®oHa ob6a3aTeNbHOro MEAULMHCKOrO CTpaxoBaHUs), onsa Jyero TpebytoTcs
cnepyouime OOKYMeHThl: yBegomsieHmne ctpaxosaTento MNP, ysegomneHmne ctpaxoBaTento
OMC, cTpaxoBoe cemngeTtenbcTeo OPCC.

2. MIPAKTU4YHECKUE OCHOBbI NMPU3HAHUA UN
BAHKPOTOM.MNMPEKPALUEHWE OEATEJIbHOCTUA

2.1. NMoHATHME DAHKPOTCTBA B COBPEMEHHOM
POCCMUCKOM npase
BaHKpoOTCTBO-HensbexxHoe cnencTene u Heobxogmmoe ycsoBue pa3BuUTUA COBPEMEHHbIX

3KOHOMUYECKUX OTHOLLEHWUIA. MPUHMMAA 3TO S3KOHOMUYECKOE SIBJIEHME, KaK 0O BbEKTUBHYIO
peasibHOCTb, FOCY1apCTBO 06513aHO OpraHn30BaTh 06LECTBEHHbLIE OTHOLLIEHWS,



CKNaabiBaloLLMeCs BOKPYr HECOCTOATENbHOCTU (BaHKPOTCTBA), CO34aThb NMPaBOBOM
peXxxmnm, cnocobHbin obecnevynTb 6anaHc, YaCTHbIX MK NYBANYHBLIX, UHTEPECOB
pa3/InyHbIX Cy6bEKTOB, Y4acTBYOLWMX B Npouenype baHkpoTcTBa. NNOHATHO, 4TO KOraa
OOJ/KHUK HenlaTexecnocobeH n ero nMyuwecTsa HeAOCTAaTOYHO A5 YOOBNETBOPEHMUSA
TpeboBaHN KPeaAUTOPOB, FPpa>KAaHCKNE U NHbIE OTHOLWEHUSA HE MOryT pa3BMBaTbCS Tak,
KakK B HOpPMaJlbHbIX YCJ/IOBUAX X035MCTBOBaHUA-peleHne npobsem 6aHKpoOTCTBa TpebyeT
N3MEHEHUNSA peXxnma peannsaumm cybbeKkTMBHbIX Npas.

Onpepnenss rocy0apCTBEHHYIO NOIMTUKY B 06/1aCTU perympoBaHns HECOCTOSTENbHOCTH
(baHKpPOTCTBA), rOCYAApPCTBO UCXOAUT U3 CYLLECTBYOLWMNX SKOHOMUYECKUX 1
NOINTUYECKMX peanunin. B coBpeMeHHon Poccum MHCTUTYT BaHKPOTCTBA CNOXKUIICS B
YCJIOBUAX CTAHOBJIEHUS PbIHOYHOM SKOHOMUKM U (hOPMUPOBAHUS AEMOKPATUYECKNX
WHCTUTYTOB. M03TOMY B 3HAYMTENIbLHOWN CTEMNEHN NPaBOBOE pPeryaMpoBaHmne
KOHKYPEHTHbIX OTHOLLEHWI ornpeaenseTcs MMeHHo 3TUMK obcTosTenbcTBaMu. OaHakKo,
HECMOTPS Ha 3TN (PaKTOpPbl, KOTOPbIE HE KAaXKYyTCs CTOJIb 61aronpuaTHLIMK ONs
YCTAHOBJIEHUS CTAHAAPTOB, BUAHO, YTO POCCUNCKOMY 3aKOHOAATENO YAan0Ch 33
CPaBHUTEJIbHO KOPOTKUIA CPOK CO3[aTbh AOCTAaTOYHO COBEPLUEHHYIO N 3PDEKTUBHYIO
HALMOHAJIbHYO CUCTEMY MO MEXAYHAPOAHbLIM CTaHAapTaM PeryiMpoBaHuns npoueaypsbl
HEeCOCTOATENIbHOCTU (BaHKpPOTCTBA). HeNb3si HE OTMETUTb NOCTOSIHHYHO MONIOXXUTENBHYHO
TEHOEHLMIO B PErYJIMPOBAHUN KOHKYPEHTHbIX OTHOLLIEHWIA. [TpaBoOBbLIE HOPMBI,
obpa3yloLlime NHCTUTYT HeCOCTOATENIbHOCTU (BaHKPOTCTBA), HECOMHEHHO, CTann bonee
COBEepLUEHHbIMWU, CNOCOBHbIMYK B BONLLUMHCTBE C/ly4aeB 06ecneynTb A0CTAaTOYHO
3(pheKTUBHOE peryimpoBaHne pacCMaTpMBAEMOro Buaa OTHOLLUEHUNA.

OfOHaKo 3(h(peKTUBHOCTbL MPaABOBOIro PEryiMpoBaHnNs 3aBUCUT HE TOJIbKO OT NPaBOBOro 1
TEXHMYECKOro CoBepLUEeHCTBa NPaBOBbIX HOPM, COCTABASAOLWMNX MPaBOBOWN MHCTUTYT.
PeanbHas oueHKa CyWeCTBEHHOM CTOPOHbI MHCTUTYTa BaHKPOTCTBa MoOXXeT ObITb AaHa
TO/IbKO Ha OCHOBE aHann3a cynebHom NnpakTMKM, NOCKOJIbKY COBEPLLUEHCTBO NPaBOBbIX
HOPM BO BCEN NX NOJIHOTE U3BECTHO TOJIbKO B NpoLecce npaBonpuMeHeHuns. Tem He
MeHee NpaBoBOe perysmpoBaHNe HECOCTOATENbHOCTU HE JILWLEHO CYLECTBEHHbIX
HeOOoCTaTKOB, YTO BbI3blBaeT CrpaBeasIMBYIO KPpUTUKY. CaMoe KpUTNYeCKoe MHEHNE O
CYLWLEeCTBYHOLMNX 3aKOHaX 0 HECOCTOATENIbHOCTN (6aHKPOTCTBE) COCTOUT B TOM, YTO OHWU
ABNaTCA He bonee 4eMm CcpeacTBOM nepepacnpeneneHns cobcTBeHHoOCTU 1 "yxoaa" oT
00Nros. B 3aBUCMMOCTM OT CBOUX Liesien 1 3a8ay, Nnopsaaka OTKPbITUS KOHKYPCHOIO
Nnpon3BOACTBA, MPOBEeAEHNA KOHKYPCHOIMO NMPOM3BOACTBA N UX peannsauunu,
COBPEMEHHbIN NHCTUTYT HECOCTOATENIbHOCTU (BaHKPOTCTBA) HENb34 Ha3BaTb
WHCTPYMEHTOM NepepacnpeneneHnsa nmyuiecTtsa. lNpaBoHapyLweHus B ciy4ae
6aHKpPOTCTBa HACTOJIbKO pa3Hoobpa3Hbl MO CBOMM hopMaM 1 NPOSABEHUAM, YTO BPAA /1



MO>XHO NPUBECTN NCYHEPNbIBAOLWMN NepevyeHb. ITa NpaBoBas peasibHOCTb ABASAETCA
pe3y/ibTaTOM HMU3KOIro YPOBHS NMPaBOCO3HAHUSA, OAHUM U3 3J1eMEHTOB, XapaKTepu3yoLwmnx
YPOBEHb Pa3BUTUA NMPaBOBON CUCTEMbl rocygapcTBa. OTpuuaHMe 3aKOHa, a TakxXxe
be3HakKa3aHHOCTb, KOTOpas NO3BOASET HeslerasbHbIM rpa>kgaHaM oCyLLeCTBNAATb
"cepble" nporpaMMbl NO Tak Ha3blBaeMoMy rnepenesny cobCTBEHHOCTU, NCMOJIb3YA
WHCTUTYT BaHKPOTCTBa, CBUAETENbCTBYIOT O TOM, 4TO NMOKa, BUAMMO, paHO FOBOPUTL O
co3faHum B Poccum peasibHOro rnpaBoBOro rocyaapcTsa.

[dencTBytlollee poCCMNCKOE 3aKOHO4aTENbCTBO O HECOCTOATeNbHOCTHU (baHKpoTCTBE)
npeacTtaBnseT cobon C/I0XKHYO CUCTEMY NPaBOBbLIX HOPM, OCHOBOW KOTOPOW SBAAKOTCS
nosoXeHunsa MpakaaHCKoro koagekca Poccunckonm denepaunmn. 3TU MOJIOXKEHNA MOXKHO
pa3fennTb Ha TPW Fpynmnbi:

HOpMbI ['pa>kgaHCKoro kogekca Poccunckon depgepaumnu, HenocpeacTBEHHO
perynmpytouime Bonpocbl HECOCTOATENbHOCTU UHANBUAYAJIbHbBIX NpeanpuHUMaTenen
(cTaTbsa 25) n opnanyeckmnx nuu (ctatbsa 65);

HopMbl K PO, cogepxawime cneynanbHblie YyKasaHUsa No npuMeHeHuo MOJIOXKEHUN O
HECOCTOATEJIbHOCTN (6aHKpOTCTBe) -CT.,;

HOpMbI [Tpa>kgaHCKoOro kogekca Poccunckonm degepaunn, KOTopble HEMOCPEeACTBEHHO He
3aTparmBaloT OTHOLUEHNS HECOCTOATENbLHOCTU (BaHKPOTCTBA), HO ABASAIOTCSA
onpenensownmMmm Nnpu peweHnn npobnem, BO3HMKAOLWKNX B CBA3U C
HECOCTOATENbHOCTbIO (BAaHKPOTCTBOM) HOPUONYECKNX NNLL.

LleHTpasbHOE MecTo B CUCTEME MPaBOBOro pPerysmpoBaHna HECOCTOATENIbHOCTU
(baHKpoTCTBaA) 3aHMMaeT denepasibHbI 3aKOH OT 26 okTAbpsa 2002 roga Ne 127-®3 " O
HeCoCToATEeNbHOCTU (BaHKPOTCTBE)", LeNnsiMN KOTOPOro ABASATCA NCKITIOYEeHNEe U3
obopoTa HennaTexxecnocobHbiXx CybbEKTOB 1 NpeaocTaBieHne O0OPOCOBECTHLIM
npeanpuHNMaTeNIaM BO3MOXXHOCTW YY4LLNTb CBOU Aesa no4 KOHTpoaeM ApbuTpa>KHOro
cyZa n KpeaAnTopoB N BHOBb JOCTUYb PUHAHCOBOW YCTONYMBOCTN.

AHanuns ,El,el‘/'ICTBleLLI,eI'O 3aKoHOOaTeJIbCTBa O 6aHKpOTCTBe Mo3BOJINA ChopMynnpoBaTb
cnepyrouine ocHoBHbIE MOJIOXKEeHUNA:

NHCTUTYT BaHKpOTCTBa He MOXeT bbITb OTHEeCeH K 04HOM OTpac/u rnpasa, Tak Kak OH
npeacTasnseT cobom CNOXKHbIA MPAaBOBON UHCTUTYT, 06 beONHAIOLLNA HOPMbI Pa3/INYHbIX
oTpacien npaBa. 3aKOHOAATENbCTBO O HECOCTOATENBLHOCTKN (BaHKPOTCTBE), KOTOpOE
ABJIIETCS CJZIOXKHbIM, HAXOOUTCSA Ha CTblKe My6/INYHOro 1 YacTHOro rpasa.



) OCHOBHOM TeHAEHLUMEN Pa3BUTUSA 3aKOHOAATENIbCTBA O HECOCTOATENIbHOCTH
(baHKpOTCTBE) ABNAETCA €ro pa3BuTme no cxeme: obuiee npaso - crneunanbHoe Npaso -
WHble HOpMaTuMBHbIe aKTbl. CnenyeT OTMEeTUTb, YTO 3aKOHOL4ATE/IbCTBO O
HeCoCTOATENbHOCTU (BaHKPOTCTBE) OO/HKHO BKJKOYATb B cebsi HE TONIbKO aKTbl
denepanbHOro YpoBHS, HO 1 aKTbl CybbekToB Poccmnmnckon degepaunm, npuHATbIE NO
OoTAeJsIbHbIM BOMPOCaM, Y4UTbIBaOLWMe 0COBEHHOCTN SKOHOMNYECKOr0 Pa3BUTUA
oTaenbHbIX cybbekToB Poccmnckon depepauymm, cneynuky rocyaapCTBeHHOro
ynpaBneHunsa B cybbekTax Poccmnckon ®degepaumn.;

) OoHon n3 pedopm COBPEeMEHHOro 3aKkoHo4aTeIbCTBa O HECOCTOATENIbHOCTU
(baHKpOTCTBE) ABNAETCA BHECEHNE B HEr0O U3MEHEHUN N OOoMoNAHeHU. B HacTosLwee
BpeMs Ba)keH KOHLenTyasibHbIM Noaxon. B cBA3m € 3TUM B nnTepaType crnpaBensineBo
oTMe4aeTcs, 4To "Hanbosee akTyasibHOW 3afa4yen COBepLUEeHCTBOBaHUS
3aKOHOZATeNIbCTBa O HECOCTOATENIbHOCTU (BaHKPOTCTBE) ABNAETCA pa3paboTka egnHON
KoHLUenuun peopMmnpoBaHns, KOTopas 3aKlo4aeTCs B HAXOXAEHNN KOHTYPOB
BHECEHMA U3MEeHeHN B pacCMaTpMBaeMoe 3aKOHOLAaTesIbCTBO, YeTKO 0603Ha4vamoLWwmx
uenn, nogsexalime oOCTUXKEHUIO, U CUCTEMHbIE MOC1eACTBUS COOTBETCTBYOLLNX
n3MeHeHun".

2.2 NMoHATUE U NPU3HAKUN HECOCTOATEJIbHOCTHU
(baHkpoTCcTBa) MHAMBMAYANILHOIO NpeanpuHUMaTens

CounanbHO-3KOHOMMYECKasa CUTyaLms, CNOXXUBLLAsACS B Poccum B pe3ybTaTe
3KOHOMUMYECKNX pedopM, XapaKTepmlyeTca NnageHnem npom3BoacTBa BO MHOMMX
0TpacCnAAX NPOMbIWNEHHOCTU, OBHULLAHMEM onpenesieHHON YaCcTu HaceneHus, yTpaTon
onpepnesieHHbIX NAeaNloB N HapyLeHNeM MOpasibHbIX yCcToeB obuiecTBa. Ka3anoch 6bl,
KYypC pedopM B34T, HO IKOHOMMKA OCTaeTcs HecTabunbHon. NMpnYnHOM 3Toro ABNseTCA
HaJIn4Me MHOXXeCTBa HOPMATUBHbIX MPABOBbIX aKTOB, KOTOPbIE HE UMET 3PPEKTUBHOIO
MeXaHM3Ma UX peannsaumnn.

CTabnsibHOCTb 3KOHOMUKN - 3TO Npexae BCero HopMasibHoe (PyHKLMOHUPOBaHMe
XO3ANCTBYOLWMX CyOBEKTOB, MX CNOCOBHOCTbL ObICTPO U rTMBKO pearnpoBaTh Ha
N3MEHEeHMUS B PbIHOYHOW NHppacTpyKType. Jliobon, fake caMblil, Ka3anoch Obl,
CTabunbHbIM B3HEC NnoaBepraeTcsa pUcky baHKpOTCTBa, He roBops y>ke 06
WHOMBUAYaIbHBIX NpegnpuHMMaTensax, KoTopble OCyLLeCTBAAT CBOK AeATeNIbHOCTb Ha
CBOM CTpax U pUcCK. YTo O0JIKeH AenaTb UHAMBUAYASIbHbIV NMpeanpuHUMaTesb, €C/IN OH
NO KaKNM-TO NPUYMHaAM CTaj HennaTexecnocobHbIM? YTO AO/IKHbI AenaTb ero



er)J,I/ITOpr? CTpeMJ'IeHVIe CaMnX y4aCTHUKOB pPbiHKa CrJlaanTb CUTYyaunn, KOraa
HEBO3MOXXHO NMpom3BecT pacCyHeThl 6e3 BHellHero BMellaTeNbCTBa, 4acTo
3aKaH41MBaeTCd MbICJIMMbIMAN N HEMbLICIUMbBIMI JINHYEBaHNAMN MOPOHYHOCTU U
XKeCTOKOCTUN KpeanTopoB Had HECOCTOATENIbHBIMU OOJIXXKHNKaMW, a TaKXe CTOJIb XKe
HeageKBaTHbIMWU MOMbITKaAMM NocnegHnX n3baBUTbLCA OT HA30WUMBLIX KpeaonTopoB.

Ecnn B npe)xHne BpeMeHa 3akoH 0 6aHKpoTCTBE 6bl1 KapaTesibHbIM U MO30PHbIM,
MO3BOJISIBLUMM KPeauTopy OTpe3aTb YaCTb Tesla HECOCTOATE/IbHOIr0 AOJIXKHUKA, TO
Tenepb 3aKOH 0 HECOCTOATESIbHOCTW HanpasBJ/IeEH HA MaKCMMalbHO BO3MOXXHOE
pa3pelleHne KoHpankTa. Co BpeMeHeM CTano ACHO, 4TO KpeauTop, n3bmnswmnm nam
yOuBLUMIM O0J/IKHUKA WX OTPEe3aBLUNA YacTb €ro Tena, He NoMnMpaBUTCS, a HEOMJIa4YeHHbIN
DONr He nepecTaHeT 6biTb TaknM. MNoCTeneHHOo 3aKOHOAATENIbCTBO KA4YeCTBEHHO MEHSAO
CBOW NOJIOXKEHNSA, CMeLlas akLeHT Ha obecne4YyeHHOCTb A0roBOM COBCTBEHHOCTbLIO U ee
peasibHyl0 4OXOAHOCTb B HaTypaJZibHOM Bbipa)keHuu. MNMpeanpmHUMaTesb, NOTEPSABLLUWNA
NMPOAaHHOE NMYLLLIECTBO, YTOObI MOracMTb AOArK, HO CMACLUNIA CBOK »XXWU3Hb N 300POBbLE,
MOI, HaY4Y€HHbIN COBCTBEHHbIMN OLWIMOKaMK, Ha4yaTb BCE CHaYala-HaNaauTb HOBbIN
busHec.

Taknm obpa3oM, MHCTUTYT BaHKPOTCTBA HeobXoAMM, Npexxae Bcero, Ans
BOCCTAHOBJIEHNSA PbIHKA, TaK KakK HensaTe)XecnocobHble CybbeKTbl MCKAIOYAOTCA M3
rpakgaHckoro obopoTa (B cnyvae NMMKBUAALNK), @ TakXKe 3TOT UHCTUTYT No3BoNseT
OTBETCTBEHHbIM CybbekTaM npeanpuHUMaTENIbCKON AeATeNIbHOCTUY (Frpa>kgaHaw,
npegnpuHMMaTeNns M N IPULNYECKUM NNLLAM Pa3INYHbIX (hopM COBCTBEHHOCTN)
peopraHn3oBaTb CBOW BM3HEC 1 BHOBb AOCTUYb (PUHAHCOBOW CTabuUbHOCTW.

BoibpaHHaa MHo TeMa Hanbonee akTyasibHa B HaAcTosLLee BpeMs, XOTS B
[0PEBOJIIOLMNOHHON POCCUU MMESICA OFPOMHbIA NPaKTUYEeCKUN ONbIT peLleHns 3ToNn
KaTeropuun gen. Llenbto gaHHom paboTbl aBnseTcs onpeaeneHne noHaTnsa "6aHKpoTCTBO
(HennaTe)xecnocobHOCTb) YacTHOro NpegnpuHUMaTensa”, ero xapakTepucTuKn, NOpPsLoK
paccMOTPeHUs, MPUMeHsaeMbln K 06aHKpPOTUBLLUEMYCA NHANBUAYASIbHOMY
npennpuHMMaTento, N BblsiBeHUe NpobenoB B 3aKOHOAATEIbCTBE O HECOCTOATEIbHOCTU
(baHKpOTCTBE) MHOMBMAYANBHOrO NpeanpuHMMaTens.

BaHKPOTCTBO MHAMBUAYANIbLHOIO NMpeaAnpuHUMaTens perynmpyeTtcsa ctatben 25 'K PO" o
HecoCcToATeNbHOCTU( BaHKPOTCTBE) MHAMBUAYANILHOIO NpegnpuHnMaTens "n
HenocpencTBeHHO"3akKoHOM 0 6aHKkpoTcTBe". Tak, cTaTbhs 25 'K PO nocesueHa
BOMNPOCaM HECoCTOoATEeNIbHOCTU (BaHKPOTCTBA) MHAMBUAYANBLHOrO NpegnpuHuMaTens. B
HeM rnpenycMoTpeHbl YCJI0BUSA, NMOPAOOK U NOCeCTBUSA NMPU3HaHUA MHAWBNOYAJIbHOIO
npeanpuHMMaTens HeCOCTOATENIbHbIM (HECOCTOATEsIbHbIM). Tak, MYHKT 1 3TOW CTaTbW



rnacuT: "MHOMBMAYAJIbHbIN NpeanpuHMMaTEsb, KOTOPbIA HE B COCTOSHNN
YyLAOBNEeTBOPUTbL TpeboBaHWS KpeanTopoB, CBA3aHHbIE C NpeanpUHUMaTEIbCKO
AesATeNbHOCTbIO, MOXKET ObITb MPU3HAH HECOCTOATESNIbHBLIM (6AHKPOTOM) MO peLleHnio
cyna. C MOMEHTa NPUHATUS TaKOro peLlleHnsa ero perncTpauns B kKayecTse
WHONBUAYAJIbHOrO NMpeanpuHUMaTesnsi CTaHOBUTCS HEOENCTBUTENbHON."

Takum obpa3oM, OCHOBaHUEM A4 NPU3HAHNS MHAWBUAYASIbHOMO NpeagnpuHUMaTens
ABNSETCA €ero HeCOCTOATESIbHOCTb, N TOJIbKO Cy [ BrpaBe BbIHECTU peLleHmne o
HEeCoCToATEeNbHOCTU (BaHKPOTCTBE) MHAUBUAYANILHOIO NpeanpuHMUMaTens, Nocae 4yero
WHOWBUAYANbHbLIN NMpeanpuHUMaTesb UCMbITbIBAeT Takmne HebnaronpusaTHble
nocnencTBUS, KakK ero UCKAYeHne N3 rpa>kgaHckoro obpauleHmsa B kayecTee cybbekTa
X038NCTBOBAHMUS.

CnepyeT oTMEeTUTb, 4TO K PD He B NOSIHOW Mepe peryanpyeT HenlaTexxecnoCcobHoCTb
WHONBMAYAJNIbHOrO NpeanpuHuMaTens, noasexalero npm3HaHmio 6aHKpoToM. Ha aTn
BOMPOCKI OTBeYaeT 3akKoH PD"o HecocToATenbHOCTU (BbaHKkpoTCcTBE)". TakmuM obpa3om, B
COOTBETCTBUW CO CTaTben 2 3aKOHa "HECOCTOATENbHOCTb (BaHKPOTCTBO) -
HecnoCcobHOCTb AOJIKHUKA, MPU3HAHHOIMO XO3ANCTBEHHbLIM CY40M UN 3a8BJIEHHOIO
OOJIKHUKOM, NOJIHOCTbIO YO0BNETBOPUTL TpeboBaHUA KpeanTopoB NO OEHEXHbIM
obsazaTenbcTBaM n (Man) BbIMOHNTL 06513aTENbLCTBO MO ynaaTe 0b6s3aTesNbHbIX
nnatexen", NnpnyemMm Takasd HECOCTOATENIbHOCTb A0J/DKHA AJINTbCA OonpefesleHHbIN CPOK,
ONA NHOVUBUAYASIbHOrO NpeanpuHUMaTens no CMbIC/Ny 3aKOHa 3TOT CPOK paBeH TpeMm
MecsauaM Co AHSA UCMNOJIHEHNS COOTBETCTBYloWEero oba3atenscrBa.

NHTepecHO, Ha MoW B3rnsg, NosioXXeHne nyHkTa 1 ctaTtbn 3 3akoHa " 0 baHKpoTCTBE "COo
CCbIKON:" rpa>kgaHuH cYMTaAEeTCa HECMOCOOHbIM YA0BNETBOPUTL TpeboBaHuMs
KPeauTopoB N0 AeHEXHbIM 0653aTenbCTBaM U (Mn) NCMONHNTL 06493aTeNbLCTBO MO
ynnaTte obs3aTesibHbIX MAaTeXXen, ecnm cooTBeTCTByoWwMe 06a3aTenbLCTBa He
BbINOJIHEHbI UM B Te4YeHMe Tpex MecsaueB CO AHA UX UCTMOJIHEHNA U eC/i CYMMa ero
06a3aTeNbCTB NpeBbIlaeT CTOMMOCTb NPUHaANeXallero eMy nmyuiectsa."iIMeHHO
MPUHUMN HEeYynAaTbl MPUMEHSAETCS K FpaXKAaHNHY, KOTOPbLIN, K onpeaesneHHOMY
haKTNYECKOMY COCTOSHUIO CBOEro MMyLLeCcTBa, CTOMMOCTb KOTOPOro MeHbLUe CyMMbl
nognexawmx ynsaaTte c4eToB. [MpuHUMN HeynaaTbl HE MPUMEHAETCS K FpaKAaHNHY-
WHONBMAYANbHOMY NpeanpuHMMaTento, XoTSa B cTaTbe 3 3akoHa 06 3ToM NpsAMO He
FOBOPUTCS, HO M3 CMbIC/Ia 3aKOHa U CYLWHOCTMN NPaBOOTHOLWEHUN NHAWBUAYASIbHOIO
npegnpuHnMaTens cnepyeT, 4To npesbileHne 06a3aTeNbCTB N0 aKTMBAM He O3Ha4vaeT,
YTO OH He B COCTOAHUW BbINOJ/IHNTL.: "OCHOBaHUeEM ns o6baBeHUS NHONUBNAYaIbHOMO
npeanpuHnMmaTens 6aHKPOTOM ABASAETCA ero HeCnoCobHOCTb YA0BNETBOPUTDL
TpeboBaHMA KPpeanToOpPOB NO AeHEXHbIM 0653aTenbCTBaM U (MK) BbINOJHUTb



06sa3aTenbCTBO NO yraaTe oba3aTenbHbIX NaaTexen."

Taknm obpa3om, NnepBbIM NPU3HAKOM NPU3HAHUA MHAWBUAYASIbHOIrO NpeanpuHNMaTens
HEeCOCTOATENIbHbIM SBNSAETCHA €ro HeCnoCobHOCTb yAoBNEeTBOPUTL TpeboBaHUS
KPeauTopoB AN YNAaTUTb NpenyCcMOTPEHHbIE 3aKOHOM 0bsi3aTesibHble MaTeXn B
TeyeHune Tpex MecsueB. Bo-BTOPbIX, XOTA U C HEKOTOPbIMU OFrOBOPKAaMU, Mbl MOXKEM
Ha3BaTb XapPaKTEPUCTUKY, XOTH U HE YKa3aHHYI0 KaK TaKOBYIO B CTaTbe 3 3aK0OHa, HO
MMeIoL Y0 NPUHUMNNaibHoe 3Ha4YeHne npu oTKPbLITUX NMPON3BOACTBA MO Aesy O
OaHKpPOTCTBE. DTN KPeanTopbl B LLesIoM, No KpanHen mepe B 100 pas Bbile, 4eM
MUHUMasnbHasa 3apaboTHasa nnaTta. 3TO OTHOCUTCA K TpeboBaHMAM, CBA3aHHbLIM C €ro
KOMMep4YecKon aeaTenibHOCTbI0. CoCTaB 1 pa3Mep LeHeXHbIX BbiNJaT onpenenanTcs Ha
naTy noga4un 3asasneHnsa B ApbutpakHbin cyn. CnegyeT oTMETUTb, YTO Npu
onpeneneHnmn Npu3HakoB BaHKPOTCTBA YYMNTLIBAOTCA HE BCE AEHEXXHble CyMMbl. Tak, 13
KPeaAUTOPCKOW 3a40J/IKEHHOCTM NCKJTI0YATCA OO, CBSA3aHHbIE C yuwepboM XN3HN n
300pOBbIO, 06A3aTeNbLCTBA NO BbiMJ1IaTe a/IMMEHTOB, 3apaboTHOM NaaThl U Apyrmue
obsa3zaTenbCcTBa, NPenyCMOTPEHHbIE 3aKOHOM "0 BaHKpoTCcTBe". 3asaBneHHble TpeboBaHUS
KpeOnTopoB YAOB/IETBOPAIOTCA 3a CHET uMyLlecTBa, NpuHagnexallero
WHOWBUAYANIbHOMY NpeanpuHUMaTESo, KOTOPOEe MOXKET ObITb apecToBaHO, B nopsaake
ovyepenHOCTH.

TpeboBaHUS KpeaNTOPOB YA0BJIETBOPAIOTCA B CeAyoLeM Nopsaake:

BO-MNepBbIX, Tpe6OBaHI/IFI rpa>xXgaH, KOTOPbIM I/IHJJ,I/IBI/IJJ,yaJ'IbeII7I npeanpunHnNMaTeslb HeCeT
OTBETCTBEHHOCTb 3a NMPUYNHEHNE BPpEda XU3HUN N 300POBbIO, YAOBJIETBOPAIOTCA MNMYTEM
KannTtanan3daunnnn COOTBETCTBYHOLWNX BPEMEHHbIX BbIMNMJ1aT, a TakKXe Tpe6OBaHVIFI 0]
B3bICKaHW aJINMMEHTOB,

BO-BTOPbIX, MPON3BOOATCA pacCHeThbl MO BbilMJlaTe BbIXOOHOIO rnocobus n BO3Harpa>xgeHum4
nnuam, pa60Tarou_|,|/|M no TpygosomMmy OOroBopy, B TOM Hucsie rno goroBopy, a Takxe ro
BblMiaTe BO3HalrpaxxaeHmA rno corjialieHmAam 06 adBTOPCKOM ripaBe;

TPETbUM NPUOPUTETOM SIBNISIETCS YAOBJIETBOPEHNE TPeOOBAHUI KPEeaANTOPOB Mo
oba3aTenbcTBaM, obecnevyeHHbIM 3aJI0FOM UMYLLECTBA UHAWNBUAYAJIbHOIO
npennpuHUMaTens;

4yeTBEPTbIM MPUOPUTETOM SBASAETCSH BbliNOJIHEHNE TpeboBaHMN K 06a3aTeNbHbIM
nnaTtexxam B Boa>xeT n BHebogXXeTHble hOoHAbI;

B-MATbIX, PaCHETbI MPON3BOAATCA C APYITrMMUN KpeanTopaMn.



TpeboBaHMS K Ka)KJOMy ABV>XXEHWUIO YO0BJIETBOPAIOTCS NOC/e TOro, Kak npeabiayLmin
X0[, MOJIHOCTbIO YA0BNETBOPEH. MNPy HAaMNYUM HEAOCTATOYHbLIX CPEACTB Ha Nogaye B
ApOUTPaXKHbIN Cyd OHU pacnpenensaoTcs Mexay KpeantopaMm COOTBETCTBYIOLLEN
oyepenun NponopLmnoHasbHO CyMMaM ux TpeboBaHui. MNocsie 3aBepLUIEHNS pacyeToB C
KpeantopaMn MHANBUAOYaNbHbIA NpeanpuHUMaTENb, MPU3HaHHbIA GaHKPOTOM,
cYnTaeTcs cBOOOAHBLIM NCMONMHATL OCTaBLIMecs 0643aTeNbCTBa, CBA3aHHbIE C €ro
npeanpuHUMaTeNIbCKON NeATeNbHOCTbIO, Aa)Ke eCsin OHU He Obln NepenaHbl B
ApbuTpaxkHbii cyn. ckn no gpyrum, He CBSI3aHHbIM C NpeanpuHMMATENTbCKON
NessTenbHOCTbIo 06513aTeNbCTBAM, KOTOpbIe OblIN NpeabsB/IeHbl U YYTEHbI CYyA0M Npun
06baABNEeHNM 0 BaHKPOTCTBE MHANBUAYAILHOIO NpeanpUHUMATENS, TaKXXe CYMTAIOTCS
NoraleHHbIMN He3aBUCUMO OT TOro, ObIJIN S OHU (PAKTUYECKN Y 0BETBOPEHHbI.
EQVNHCTBEHHBLIMU UCKTIIOYEHUSAMM ABNAIOTCA TPpeboBaHMA 0 KoMNeHcauumn yuiepba XusHu
N 300POBbI0, @ TAKXXE ApYyrue INYHble NpeTeH3nn, KOTopble OCTAlTCS B cue,
HEe3aBMCKMO OT TOro, 6bIIM M OHW NOoZaHbl B Xo4e npouenypbl 6aHKPOTCTBA, €C/IN OHU
OCTAlOTCH HEYZI0BNETBOPEHHbIMU.

3asBneHne o 6aHKPOTCTBE UHAMBUAYAJILHOMO NpeanpuHUMaTens MoXeT ObiTb MNoaaHo
NOJIKHUKOM, KpeaUTOPOM, HaJIOroBbIM N APYrMMUN YMNOJIHOMOYEHHBIMW OPraHamm ro
oba3aTesibHbIM MNJlaTe)xaM.

B cuTyauun, Korga nHamsmnayaibHbli NnpeanpuHuMmaTens o6aHKpoTuaca, ApbuTparkHbIn
cyn obocHOBaHHO onpeaenseT, ENCTBUTENIbHO NN O0JIXKHUK HE B COCTOSAHUM BbINOJIHUTb
obsa3aTenbCTBa, CBA3aHHbIE C MPeANPUHUMATENbCKON AeATENIbHOCTbLIO UK APYTr MU
obsa3aTenbcTBamMn. OQHaKO 3aKOH "0 BaHKPOTCTBE" HE COAEPXUT HOPMbI, KOTOPas NPSAMO
npegycMaTpmBaeT BO3MOXXHOCTb MoAavn OO/IKHUKOM COBCTBEHHOMO 3asBJIEHNS O
6aHKPOTCTBE TOJILKO B TOM C/ly4ae, eC/in HEUCMOJIHEHHbIe UM 0653aTeNbCTBa KacakTCs
npeonpuHNMaTEeNbCKON AeaTenbHOCTU. B aTon cBA3n cynebHas npakTuka no sTomy
BOMPOCY HEOOHOPOOHA.

Tak, B pe3oaoumnm ot 28 aBrycta 2009 roga n F08-4039/2009 B nene n AO1 - B / 3530-
05-11, ®AC CeBep0o-KaBKa3CKOro okpyra yCTaHOBMI0, 4TO BO3MOXHOCTb obpalleHuns
WHOWBUAYANBLHOIrO NpegnpuHuMaTens B X039MCTBEHHbIA Cy4 O NMPU3HAHUN ero
HEeCoCTOATENIbHbLIM CBA3aHa C Ha/lIM4MeM O0AroB No obsg3aTeslbCTBaM, BbiTEKAOLWMM N3
®AC LeHTpanbHOro okpyra, B ceoem peweHunn no geny N A48-6206/2011 caoenana
obpaTHbIN BbIBOA, MOOYEPKHYB, 4TO B 3aKOHE He yKa3aHo, 4To TpeboBaHMe A0/ KHUKA
(MHOMBMAYaNbHOroO NpegnpuHUMaTENs) OO/KHO BbiTb NOAAHO TONLKO MPU HANNYNN
3a00JIXKEHHOCTU N0 AeHeXHbIM 0bs3aTeNnbCTBaM U 06a3aTeNnbHbIX NNaTEXeEN,
BblTEKaOLWMX U3 NpeanpuHNMaTeIbCKON AeATEeNbHOCTU, N OTKNOHUA anennsaumnio ®HC
Poccun Ha pelleHne 0 BBeAeHUN CeACTBEHHOW npouenypbl B OTHOWEHUN



WHOVWBMAOYaNbHOro NpeanpuHnMaTens. B cBaA3m C Hananymem Takon HeonpeaesneHHOCTU B
cynebHonm npakTuke uenecoobpasHo BHECTU B CTaTbio 215 3akoHa "o baHkpoTcTBE"
NMOJIOXKEHME O TOM, YTO 3asiBJIEHNE O NPU3HAHUN NHANBUAYANIbHOrO NpeaAnpUHMMaTeNs
HEeCoOCTOATENbHbLIM MOXET ObITb NOAAHO AO/IKHUKOM - UHANUBUAOYA bHbIN
npegnpuHMMaTenb B C/ly4ae HEBO3MOXKHOCTW yA0BNeTBOpeHus TpeboBaHui
OOHOBPEMEHHO, la)Xe B paMKaX AeNCTBYIOLLEro 3aKoHogaTeNbCTBa, Hanbonee
pa3yMHON NpeacTaBAseTcsa cnenyouas no3numnsa: ecim HeBbINOJIHEHHbIE 06A3aTeNnbCTBa
NOJIKHWKA, MMetoLLero rnpaBoBOM CTaTyC MHOMBUAYANLHOIO nNpeanpuHuMaTens, He
CBSA3aHbl C OCYLlECTBJIEHNEM NPeaAnpUHNMATEsNIbCKON OEeATENIbHOCTU, TO B OTHOLLIEHUN
3TOro OOJ/KHUKA He cnenyeT Bo3byxaaTh npoueanypy 6aHkpoTcTBa. Ecnm 3T
obcTosTeNnbCTBA YCTaHaBAMBAOTCA NOC/Ie OTKPbITUS NPOU3BOACTBA MO AeNy O
BaHKpPOTCTBE, KOMMEPYECKUN CY A AO0JIKEH BbIHECTU peLleHme 0 npeKkpalleHnm
npon3BoACcTBa Mo Aefly 0 HECOCTOSATENbHOCTN B COOTBETCTBMM C NYHKTOM 1 yacTn 4
cTaTbn 57 3akoHa"o baHKpoTCTBE".

MNpeaonpuHMMaTenb 06bsaBNsSeTCa BAHKPOTOM, N €ro perncTpauns B KayecTse
NHONBUAYAJIbHOrO NMpeanpuHUMaTesns CTaHOBUTCS HEAENCTBUTEIbHON C MOMEHTa
BbIHECEHUS XO3ANCTBEHHbLIM CYyJOM peLleHns 0 MPU3HaHUWU UHAMBUOYAIbHOIO
npeanpuHNMaTens HECOCTOSTENbHBIM U OTKPbLITUM MPOM3BOACTBa NO AENY O
6aHkpoTcTBE. JIMLuEeH3UN NoapsAvYNKa aHHYIMPOBAHbLI.

[onoNHUTENbHbIN MOTUB AJ18 NMPUOCTAaHOBIEHUS Aefla 0 BaHKPOTCTBE NpeayCcMoTpeH
ONS rpaXkAaHnHa. Ecnm rpa)kgaHuH nNpuaoXXna naaH noraleHns Aosra K 3asBJeHuto o
NPWU3HAHNN ero HeECOCTOSTENbHbIM, MPU OTCYTCTBMN BO3Pa>KEHUIN CO CTOPOHDI
KPeOonTOPOB XO3ANCTBEHHbIN Cyd MOXXET YTBEPAUTb NJIaH NMOralleHnsa goara u
NPUOCTAaHOBUTb MPOMN3BOACTBO MO Aesly Ha CPOK A0 Tpex Mmecsues. [MnaH noraweHus
[onra no/KeH BKAOYaTb B cebsi CPOK ero peanmsauunm, CyMmMy AeHEr, OCTaBJ/IEHHYIO
NOJDKHUKY W YJIeHaM ero CEMbM Ha e)XXxeMecsYHOM oCcHoBe ans obecneyeHmns nx
CYLLECTBOBAHMS, @ TakK)XXe CYMMY JleHer, KoTopas A0/KHA eXeMeCcsa4YHO HanpaBAsATbCS
ONs noraweHns TpeboBaHUin KpeanTopoB. Ecnm B pe3ynbTaTe BbINOJHEHNSA NaHa
noralweHnsa goara Ao/NKHUKOM TpeboBaHMA KpeanTopOoB norallieHbl B MoJIHOM o6beMe,
npouenypa 6aHKPOTCTBa NpekpallaeTcs. Ha ocCHoBaHMK 3asaBNeHUs rpakaaHuHa
XO3ANCTBEHHbIN Cyd MOXET OTNIOXKNTb pacCMOTpeHne aena o baHkpoTCcTBe He Bonee
4yeM Ha MecsiL, 4Tobbl rpa>kAaHUH MOl MPOUN3BECTU PacyeTbl C KpeanTopaMn NN NPURTK
K pacyeTHOMY cornalieHuto. Mpu Hannmyum nHdopmaumnm o6 oTKPbITUN HAcNeaCcTBa B
NoNb3y rpakJaHnHa X039NCTBEHHbIN Cyd BNpaBe NPUOCTAaHOBUTL NMpouenypy
6aHKpPOTCTBa A0 peLleHns Bonpoca o cyabbe HacneacTsa. Ecnm nnate)xecnocobHoCTb
NOJKHNKA He BOCCTAHOBJ/IEHA B YCTAHOBJ/IEHHbIE AJ1S1 3TON LeSIN CPOKU, XO3ANCTBEHHbIN



cyn obbsABNSET MHAMBUAOYANbLHOIrO npeanpuHnMaTenss 6aHKpPoOTOM 1 00bABASET O
BO30Oy>XAeHnUn Npon3BoACTBa No aesy o baHKpoOTCTBe.

NHanBuayanbHbIM NpeanpuHuUMaTesb, 06bsaBNEHHbIN BaHKPOTOM, HE MOXXET ObITb
3aperncTpmpoBaH B KayecTBe MHANBNAYA/IbHOIO NpeanpuHMMaTeNs B TEYEHME 0QHOI0
roga co oHA ero o6baBsneHns o 6aHKpPOTCTBE. XO3ANCTBEHHbIN Cy A HanpaBaseT KOnuto
peLlleHnsa 0 NPU3HaHNN MHAWBUAYANbHOIO NpeanpuHnMaTens 6aHKPOTOM U OTKPbITUN
nMpon3BoACTBa NO Aeny o 6aHKPOTCTBE OpraHy, KOTOPbI 3aperncTpmpoBa rpakaaHnHa
B Ka4yeCcTBe MHOMBMUAYANLHOrO NpeanpuHUMaTens, a Tak>Ke HanpasBiseT pelleHne BCeEM
N3BECTHbLIM KpeanTopam.

Mo okoH4YaHUM Npouenypbl 6aHKpoTCTBa BAHKPOT TepAET perncTpaunto B KayecTse
WHONBMAYANbLHOrO NpeanpuHUMaTens, u ¢ 3Toro MOMeHTa BCe nocaeayrLlime cnopsbl
pellaoTcsa B cyaax obuien opnucankumn.

Mpwn n3yyvyeHnm cyaebHom npakTukm 6bin BbiABSIEH CAeAyOWMIA NPUMEpP: Halorosas
nHcnekuma OKTAbpbCKOro panoHa MpKyTcka nogana UCK K YaCTHOMY npeanpuHnMaTento
N. A. BacnnbeBy 0 IMKBNOALMK €ro npeanpuaTma Kak 4acTHOro npeanpuHuMaTens.
MockonbKy cTaTbsa 22 AlNK P®, onpegenswowas KoMmnetTeHUnto apbnTpaKHbIX Cy0B, He
npegocTtaBuia apbuTpa>KHOMY Ccyay npaBa pelaTb UCKN O JIMKBNOALUMU TOProBbIX TOYEK
4aCTHOro NpeanpuHUMaTens, KOTOPoro nctey ownboyHo Ha3Baa obuwecTBoM, cyq
OTKJ/IOHNA Aeno, B 060CHOBaHNM pelleHns TakXXe cnpaBeniMBo NOAYEPKHY:
"3aKOHO4ATENbCTBO U, B YAaCTHOCTHN, 3aKOH 0 BaHKpOTCTBE husmyeckmnx nmu"., ctaTtbs 23
K PO rapaHTupyeT rpa>KgaHnHy nNpaBo 3aHUMATbCA NpennpuHUMaTesIbCKON
neatenbHOCTbO 6e3 obpa3oBaHUA OPUANYECKOrO NLa C MOMEHTa rocyaapCTBEHHOM
perncrtpaunm B Ka4ecTBe nHamesmayasbHoro npeanpuHnmaTens. CtaTtyc
npeonpuHMMaTens Kak rpa>kgaHuHa Mo>XeT ObiTb YyTpayeH, ecsin OHW NpencTaBasoT
CBMAOETEeNIbCTBO O rOCYyAapCTBEHHON perncTpaummn npegnpuHuMaTens B opraH
perncTpaumm Nanm ecinm OHM NpU3HaHbl HeCoCcToATeNbHbIMU (BaHKpOoTamn)
X038MNCTBEHHbIM CyJOM B COOTBETCTBUN CO cTaTben 25 MK PO."

Ncxons ns BbllleCKa3aHHOro, Mbl MOXKeM caenaTb cnepgywouine BbiBOAObI:

OJ151 TOF0 4TO6bl MMETb BO3MOXXHOCTb MHULNMPOBATbL Npouenypy 6aHKpOTCTBa,
HeOOCTaTOYHO 3aperncTpupoBaThb rpakAaHMHa B Ka4eCcTBe NMHONBUAYAJIbHOIO
npeanpuHnuMaTens, Heobxoammo, 4Tobbl OH CUCTEMATUYECKUN OCYLLLEeCTBIAN

AesATeNbHOCTb, HaMpaBJIEHHYIO Ha Noay4YeHne NpubbINM Ha CBOM CTPax U PUCK;

054 OueHKN Npmn3HakoB 6aHKpOTCTBa nMHONBMAYyaJibHOIro npearnpuHMMaTens HeobxoanMo
NMPUMEHATDb KleTepvn7| HeCOoCTOoATEJIbHOCTU, B OTJINHNE OT KPpUTEPUA HECOCTOATEJIbHOCTMN,



NMPUMEHSAEMOr0 K Frpa)kgaHam, He ABASIOLWMMCA MHOANBUAYAIbHbIMW
npeanpuHUMaTensamMu;

ec/in HONBUAYasbHbIA NpegnpuHUMaTenb 06aHKPOTUICA, HENOraleHHbIe
obs3aTenbLCTBa A0JIXKHbI ObITb CBA3aHbI C NPeAnpPUHMMaTEsIbCKON AeATeNbHOCTbI0. B TO
>Xe BpeMs xeslaTe/lbHO BHECTU U3MEHEHUSA B eNCTBYOLLEee 3aKOHO4aTes/IbCTBO C Lesbio
co3faHua eguHoobpasHon cynebHOoM NpakTUKu;

noraweHune obsa3aTenbCTB, CBA3aHHbIX C KOMMep'-IeCKOVI 0eAaATesZIibHOCTbIO OOJIXKHUKaA, U
vyoep>XXaHne JIN4YHbIX 06a3aTenbCTB, €CN OHU He Dbl 3asBNIEHbI B X04€ KOHKYPCHOIro
npomn3ssoacCTBa, O6yCJ'IOBJ'IeHI:>I PNCKOBaHHbLIM XapaKTepoM KOMMepquKOIh nDeATesIbHOCTHU,

ec/in 0CHoBHOe TpeboBaHMe KpeauTopa, He CBA3aHHOE C NpeanpUHUMaTENIbCKON
NlesiTeNbHOCTbIO, He ObIJI0 NoralleHo B xofe aena o 6aHKpoTCcTBe, cybcnanapHoe
0643aTeNbCTBO Tak>XKe 0CTAeTCs B cuse.

3aKJso4yeHue

NoaoBoAs UTOr, MOXXHO CKa3aTb, YTO NpeanpuHMMaTesbCkas AesaTesIbHOCTb rpakaaH
UrpaeT OrpoOMHYIO POJIb B HaLLEW XXU3HWU, MOCKONbKY NHAUBUAYASIbHbIE
npeanpuHnMaTenn 6amxxe BCero K pbIHOYHOMY cripocy. PaboTasa HernocpeACTBEHHO C
noTpebutenaMmu v NocTasLLMKaAMK, OHN CNOCOOHBbI BbICTPO pearnMpoBaTb Ha Maneunwmne
konebaHusa pbiHKa. Mpon3soas B HeboNbWMX MacwTabax, OHM MOryT ObICTPO NepenTun K
npon3BoacTBy 6osee KOHKYpPEeHTOCNOoCObHOM NpoayKUMn. IPPEKTUBHOCTb U TMOKOCTb-
Ba)KHenLWwune npenmyLecTsa MHANBNAYa/IbHON (POPMbI NpeanpUuHNMaTENIbCKON
nesaTenbHOCTN.

MonoXXNTenbHOM 0COBEHHOCTLIO MPeAyCMOTPEHHOW 3aKOHO4ATENLCTBOM PP hopMbl
opraHum3aumu npegnpuHUMaTenbCKON geaTenbHoCTM 6e3 obpasoBaHUA OPUANYHECKOTO
Nnua ABNSETCA TakxXe NpocTas U KOpoTKasa npouenypa perncrpaunu, ynpoweHHas
hopMa y4yeTa X03ANCTBEHHbIX pe3yibTaTOB N 3HAYNTEJSIbHO CHUXXEHHbIX HaJI0roB Mo
OTHOLLUEHMIO K IOPUANYECKUM NNLLAM.

HenpmnaTHoM 0COBEHHOCTbLIO SIBNISIETCSA HEOrPaHMYEHHAA OTBETCTBEHHOCTb
WHONBUAYAIbHOrO NMpeanpuHUMaTens 3a B3sThle Ha cebs obs3aTenbcTBa. ITa
OTBETCTBEHHOCTb PAaCMpPOCTPaHAETCA Ha BCE ero JIMYHOEe MMYLLECTBO, KOTOPOE MOXeT
6bITb 3aKOHHO B3bICKAHO CYAOM.



Mpn oueHKe BCeX MJIOCOB U MUHYCOB UHAMBUAYaIbHOW NpeanpuHUMaTeIbCKOWN
neatenbHoCcTK 6e3 ob6pa3oBaHUA LOPUANYECKOrO ML ee cnenyeT npm3HaTbh Hanbonee
noaxonsuen gopmMon opraHm3aunm NpeanpuHNMaTEeNbCKON AeATeNbHOCTM Ha
Ha4YaslbHOM 3Tarne.

OpHako, mogBens UTorn NCCeoBaHNs, MOXXHO NMPenJsIoKNTb HEKOTOPbIE PEKOMEH AaLLNN
Mo COBEPLLUEHCTBOBAHMIO MPABOBOIr0 peryanpoBaHns npeanpuHUMaTesSbCKOM
AEeATeNbHOCTU rpakaaH:

HeobxoOMMO NPUHATbL OTAENbHbIA 3aKOH, KOTOPLIN Npuaan 6bl 60bLUY0 CNeunduky
NpPaBOBOMY CTaTyCy MHOMBUAYANbHbIX NpeanpuHUMaTEeNen N yCaoBUaAM mnx
X035INCTBEHHOWN OeATeNbHOCTN. B YacTHOCTK, HEO6XOANUMO YTOYHUTL BOMpoc 06
YCJIOBUSAX 3aHATOCTU YaCTHbIX NpeanpuHUMaTenenn n Komninekc npobnem, cBA3aHHbIX C
TPYOOBbIMA OTHOLUEHUAMU;

Heob6X0AMMO PaLIMOHANN3NPOBATL CUCTEMY HaJIOr006/10)KEHNSA YaCTHbIX
npeanpuHuMaTenen 6e3 puanvyeckoro AnuUa, 4Tobbl MakCMMasbHO YNPOCTUTL €ee.
Mo>KHO, HanpuMep, NPeasioXnTb BbiOpaTbk BasIOBYIO Map)XKy B Ka4ecTBe eUHCTBEHHOI0
obbekTa Hasfloroobs10xeHns 1 BBECTU 06LEepOCCUNCKME CTAaBKW Hanora no Buaam
NeATeNbHOCTMW.

[pa’kgaHUH UMeeT NPaBOo 3aHMMaTbCSA NpeanpPUHUMaTENIbCKON AeaTenbHOCTbio 6e3
obpa3oBaHUA LOPUONYECKOrO SN C MOMEHTa roCcyAapCTBEHHOW perncTpaumn B
KavyecTBe UHOMBUAYAJIbHOrO NpeanpuHUMaTens.

pa>KgaHWH HECeT OTBETCTBEHHOCTb MO CBOMM 06513aTesIbCTBaM BCEM MPUHaAexXalmnm
eMy MMYLLECTBOM, 3a UCKJIIOYEHNEM MMYLLECTBA, KOTOPOE B COOTBETCTBMM C 3aKOHOM He
MOXEeT ObITb N3BATO.

NHanBuayanbHbIM NpeanpuHUMaTesb, He CNocobHbIN yaoBneTBopuThb TpeboBaHUs
KpeanTopoB, CBA3aHHbIE C OCYLLEeCTB/IeHNEM NpeanpuHUMaTeNIbCKON AeATEeIbHOCTH,
MO>XXeT 6bITb MPU3HAH HECOCTOATENbHbLIM (BaHKpoTOM) pelleHnem cyga. C MOMeHTa
MPUHATNS 3TOr0 PELLEHNS ero perncTpaumnsa Kak MHANBMAYabHOro NpeanpuaTus
CTaHOBUTCA HEOENCTBUTENIbHON.

OCHOBaHUSA 1 MOPSAAOK NPU3HAHUSA UHANBUAYANLHOIO NpeanpuHuMaTens 6aHKPOTOM nUan
Npu3HaHNA ero 6aHKPOTOM CyAOM YCTaHAB/INMBAOTCS 3aKOHOAATEIbCTBOM O
HecocTosTeNbHOCTUN (BbaHkpoTcTBe).CrNNCOK UCMOJIb30BAHHbLIX UCTOYHUKOB N INTEpaTypbl
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