Copnep>xaHue:

BBepneHue.

dusnyeckme n puanveckme amLa MMeT BO3MOXXHOCTb OCYLLLEeCTB/IATbL BCe MpaBsa,
npenocTaBssieMble UM rocyaapcTBoM. OZIHAKO MHOrAa B NpoLecce ux peanamsaumm
MeXOy YKa3aHHbIMU CybbekTaMn MOryT BO3HUKHYTb CUTYyaLUX, KOTOPbIe He Obinn
npeagycMoTpeHbl 3aKoHOAaTe/IbCTBOM. OHUM Ha3biBatoTCs Npobenamu. Ons Toro 4Toobsl
n36aBUTBLCS OT HUX UCMONb3YIOT ABa crocoba: aHaNoruo Nnpasa U aHaor Mo 3aKoHa.
Brnpoyem 06 3Tux ABYX TEPMMHAX S PpacCKa)ky YyTb no3xe. Cenyac MHe xo4yeTcs
Hanbonee noagpobHO NoBenaTh 0 Npobenax B 3aKOHO4ATENLCTBE.

NnaBa 1.

NMpobenbl B rpa>kaaHCKOM 3aKOHOOaTesibCTBe.

I'Ipo6en B 3aKOHOOaATEeJIbCTBE - 3TO YaCTUN4YHOE NJIN MNMOJIHOE OTCYTCTBUE HeobxoanMbIX
HOPM rpaBa, KOTOpPblE MOl 1n Obl NOMOYb pPa3peinTb CrnopHble XKN3HEHHbIE CUTYaLIUNn,
BO3HMKaOLLWE Mexay mnHamnsmagamMu.

NomMmMMo yKkaszaHHOro MHoOW onpeaeneHnsa npobesios B Npase, CyLLeCTBYeT eLlé
MHO>XEeCTBO APYrnx B3rnsanoB Ha 3To noHaTue. Hanpumep: B. C. HepcecsHu (y Hero nx
HeCKoNbKo. MepBbIf: B 3aKOHOO4aTe/IbCTBE OTCYTCTBYET HOpMa, KoTopasa Heobxoanma
019 peryimpoBaHnsa BO3HMKLLUNX MPaBOOTHOLWEeHUW. BTopon: npob6en B NO3UTUBHOM
npase (Mexxay TeMU NN UHBIMU JIIOAbMUN CNOXKWIACb CUTYaUUsa 019 peLleHns, KOTOPOW
He CyLleCTBYeT HU 3aKOHa (3aKOH - 3TO HOPMATUBHbIN aKT, KOTOPbIN C MOMOLLbIO
OpraHoB 3aKoHO4aTEeNIbHOW BAACTU nnun pedepeHayma npuobpeTaeT pUaAnNYeCcKy cuny
ONs peryampoBaHus obLecTBEHHbLIX OTHOLWEHWIW), HXN NOA3aKOHHOIo akTa (No4A3aKOHHbIN
aKT - 3TO AOKYMEHT, KOTOopbIn Ny6/inkKyeTcsa COOTBETCTBYHOLWMM OpraHoM B COOTBETCTBUMN
C 3aKoHopaTeNibCcTBOM P®. Ero topnagmnyeckasa cusia MeHblle 4eM y 3akoHa. OgHako
DaHHbIN (haKT COBCEM He MellaeT eMy BbIMOJIHATb CBOUN (PYHKLUMK. OHU 3aKI04aloTCs B
cnepyrouweM: B pa3BUTUN U UCNOJIHEHUWN 3aKOHO4aTesIbHbIX MOJIOXKEHUN B
yperynmposaHum onpenenéHHbIX MOMEHTOB CBA3aHHbIX OTHOLLEHUEM NI0AEN APYT K
Apyry), Hu obbi4as (obbl4al - 3TO MPMHLUWN NOBEAEHNS, KOTOPbIN MOXET CTaTb



HEeOTbeMIEMOWN HYaCTbIO XXU3HU TeX UWIN NHbIX UHOUBULAOB, €CJ/IN UCMOJIb3YeTCH B Te4YeHue
NPOAOJIKUTENBHOIO BPEMEHM), HU NpelefeHTa (NnpeueneHT - 3To cobbiTne, KoTopoe
MOMOI 10 pa3peLlnTb TOT UM UHON KOHMJINKT Mexay CybbeKkTamMmu B NPOLLUIOM U CTaso
HarnNsa4HbIA NPUMEPOM A1 TaKUX xe cuTyaumn B byayuiem). Tpetuin: npoben B
HOPMaTUBHO-MNPaBOBOM peryJnpoBaHnUnN (HET HUKAKMX HOPM 3aKOHa U MOA3aKOHHbIX
AKTOB TOr0O UM MHOMO BOMpoca). YeTBEPThIN: Npoben B 3aKOHOAATEIbCTBE (3aKOH
KOTOPbIN MOI Obl yperynmpoBaTb BO3HUKLLUWUA MeXOy CybbekTaMun KOHPIMKT TakK U He
Obin paspaboTaH). MaTein: Nnpoben B 3aKoHe (AN peweHns NosaBMBLUNIACA NpobaeMsbl yxe
cyuwectByeT HeobXxoaAMMbIN 3aKOH, HO OH HegoCTaTo4YHO npopaboTaH)), B.W. JleywunH (B
oT/QIM4Me OT npeabiayliero y4éHoro ero nepevyeHb B3rnaaoB Ha npobensl B NpaBe He
HaCTOJIbKO LUMPOK. OH CHUTAET, 4TO O HUX MOXKET UATU peyb TOJIbKO TOraa, Koraa B
3aKoHOOaTesIbCTBE OTCYTCTBYIOT 3aKOHbI, KOTOPbIe HEOOX0ANMbI 019 perysiMpoBaHuns
TOWN NN NHOW chepbl OTHOWEHM B obuiecTBe), B.B. Jla3apes (ero B3rnaabl Ha npobenbi
B NpaBe 04eHb CUJIbHO OTJINYaKTCA OT To4YeK 3peHunsa B. W HepcecaHua v B. N. JleywiunHa.
OH cYMTaEeT 4YTO YaCTUYHOE WU NOJSIHOE OTCYTCTBME KaKNX-TINOO 3aKOHOB 3TO
COBEpLUEeHHO HOpMaJibHO AN1S rocydapcTBa. B KavyecTBe NOATBEPXKAEHNSA CBOEN NO3UL NN
YYE€HbIN NMPMBOONT HECKOJIbKO (hakKToB. MepBbin: 6e3 Nnpobenos B 3aKOHOAATENbCTBE
obLecTBeHHbIe OTHOLLEHMSA NepecTaHyT pa3BMBaTbCA. BTOpon: HOpM, KOTOpbIE NMEIOT
MeCTO B 3aKOHO4aTesIbCTBE A0CTAaTOYHO AN pa3peLlleHns Tex Uin MHbIX KOH(JIMKTOB.
TpeTuin: MHOroe 3aBUCUT OT TOI0 Kakylo MOJINTUKY BeOET rocynapcTtso. B 4EM nmeHHo
€€ CMbICJ1, KaKOBbI CYLLeCTBYOLWME NPUHLNUIMbI, KAKOBa KJ1laCCOBas BOJIA rocynapcCcTBa,
KOTOpas BAUSAET Ha NMPUHMMaeMble UM 3aKOHbI.

B3arnagbl B. B. JlazapeBa 66111 chopMmpoBaHbl B COBETCKUI Nepuo pa3BuTuns rnpasa. B
KayeCcTBe OCHOBbI AJ19 HUX OH UCMOJIb30BaJsl MapKCUCTCKO-JIEHUHCKUN noaxon. 1 naHHbIn
BbIbop BbIN coenaH He 3ps. bnarofgapsa emy Jlasapes cymen cpopmynmnposaTb Hanbonee
nosHoe noHATue npobena B npaBe (OHO ObINO yKa3aHO BbIWeE).

NlaHHoe onpepeneHne npobena B npaBe obnagaeT HECKONbKUMU AOCTOMHCTBAMM.
MepBoe: ero co3gaTtesib NULWET 0 TOM 4To NpobesnomM B NpaBe cneayeT CYNTATb He
TOJIbKO MOJIHOE OTCYTCTBME KaKoro-nbo 3akoHa, HO U Te cay4yanm Korna oH
He#OoCTAaTO4YHO NpopaboTaH N TONbKO JINLLb 3aTPYAHSET NPoLEecC yperynpoBaHns Toro
NN MHOFO KOHMINKTa MeXay MHAnBMaamMn. Btopoe: B oTanyme oT Apyrux y4éHbix
JlazapeBs n3yvaeT npobesbl He TOSIbKO B NPaBe, HO U B €ro UCTOYHUKAX (OHM Bblan
yKa3aHbl Bbllle). bnarogaps 3Tol TOYKe 3pEHUSA OH PaCLLUNPAET NMepevyeHb HOPM,
KOTOpPble MOTYT HanpaBnaTb 06LEeCTBEHHbIE OTHOLIEHNA HY>XHOe pycsio, U obaBnseT B
HEero HOBOE MOHATUE «HOPMAaTUBHbIE YCTAHOBJIEHUS». TpeTbe: NoAaepXnBaTh XopoLune
OTHOLUEHNA MeXXAy Pa3sHbIMM HAapOA4aMUN HACEeNSOLWMX Hally CTPaHy OYeHb Ba)KHO. Ecnu



rocyfapcTBO He bygeTt 3Toro genatb, TO Me@XAy HUMU MOTyT BO3HUKHYTb KOH(JINKThI.
IOna Toro 4Tobbl TEX UM NHbBIX pa3HOoraacuin 66110 Kak MOXKHO MEHbLLE OHO O0J/IKHO
obpawaTb CBOE BHMMAHNE HE TOJIbKO Ha TO YTO HY>XHO A1 MPaBUbHOI0 pa3BuUTuS
3aKoHOOaTesIbCTBa, HO M Ha TO Xo4eT HaceneHne PO (Jlazapes Ha3blBaeT 3TO KJjlaccoBas
B0s1s). CBOM NOXXeslaHUS OHUM MOTyT AOHeCTU 0 rocygapcTea npuv NomMoLm
pa3Hoobpa3HbiX AeMOKpPaTUYeCKUX (faHHOE C/I0BO MPOU30LWJI0 OT TEPMMHA AEMOKpPATUS.
OH npowusoweén ot (rpeyeckoro demokratia, 6ykBasbHO - HapogoBacTue, oT demos -
Hapop kratos - BfacTb) - 3ToO popMa npassieHnsa rocygapcTsea, Npu KOTOPON OHO
NMPU3HaET CBOM Hapo B KayeCcTBe UCTOYHMKA BNACTU, U OAET eMy BO3MOXXHOCTb OKa3aTb
TO UM NHOE BJINSIHME Ha NMpoLecchl, Npoucxoasiine B CTpaHe npu noMoLLm A0CTaTOYHO
LUMPOKOro Kpyra npae 1 ceobon) MHCTpyMeHTOB. Hanpumep: Bbibopbl (AaHHbIN Npouecc
DaéT rpaxaaHaMm PP BO3MOXXHOCTb CaMOCTOATE/IbHO NPU NOMOLLKM FOJI0COBaHUS
cthopMupoBaTb HOBOE MNPaBUTEIbCTBO CTPaHbl), pedepeHaym (Npouenypa B xoae,
KOTOPOMN BCE XXUTeNn Hallel CTpaHbl MOryT MPOroJsiocoBaTh MO Ba>XHEWLWIMM BOMpocaMm
obuierocynapCTBEHHOr0, permoHasibHOro NN MecTHOro 3HavyeHuns), obpaweHne K
AenyTaTaM C 3aKOHOAATE IbHbIMU NpeasioXXeHnsaMm, nybnnkaunm B cpencresax MacCcoBomn
MHOPMaLMKM N Hay4YHble gUcKyccmm (obcyxaeHmne y4éHbiMm onpeaeneHHoro nepeyHs
Hay4HbIX BOMPOCOB BMJIOTb A0 BbISB/IEHUSA NCTUHbI NN OOCTUXXEHUSA MU Corslacus
Mexay cobon.

[MoMUMO pPa3HOCTKM BO B3rssigax Ha rnoHaTue I'Ip06€J'IOB B NMpaBe yKa3aHHble MHOW BblLLE
yLIéHbIe pacxogdaTCcAaA BO MHEHNAX Ha TEMY TOIo rnovYemMy oHU NnoABIAKOTCA.

B. N HepcecsiHU cH4nTaeT, 4TO OHU MOSBAAKTCA NOTOMY 4TO: (3aKOHOAATENbCTBO
pa3BMBaeTCH ropasfo MensieHHee, 4eMm obLlecTBeHHbIe OTHOoLWeHWS), (B nepuos
3aKOHOTBOpPYECTBa CaM 3aKoHOoAaTeNb AONYyCKaeT owmnbKkn 1 ynyweHums. Yalwe BCero oHu
CJ/Iy4aloTCA U3-3a HU3KOIr0 YPOBHSA €ro 3aKOHOTBOPYECKOW KYJIbTYpbl).

Mo3nuymsa B.UN JleywumHa no noBoay BO3HUKHOBEHUSA YMYLLEHN B 3aKOHO4aTeNbCTBe
3aKJllo4aeTca B crenyoweM: (HoBble B3aMOOTHOLLEHUS BO3HUKIIN paHbLue, 4eM 6bin
MPUHAT HOBbIW 3aKOH, MO3TOMY OH HE MOl MPUHATb UX BO BHUMaHue), (He404€ThI B
HOBbIX YKa3ax Obin gonyuleHsl eweé Ha ctaaum nx paspaboTku).

Mo MHeHuto B. B. Jla3zapeBa npobenbl MMeT MeCcTo B 3aKOHOAAaTe/IbCTBE MOTOMY YTO:
(04eHb YacTo HOBble HOPMbl 3aHMMAIOT HernpasubHOE MeCcTOo B Nnpase. Hanpumep: HopMa
npaBa, peryanpytoLas cxoxxme apyr ¢ opyrom oTHoleHNs bbisla oTHeCceHa He K obuen,
a K ocobeHHoM YacTu), (HecobnogeHne 3aKOHOAATEIbHON TEXHUKK), (HECOBEPLLEHCTBO
CTPYKTYpPbl MPaBOBON HOPMbI).



Takas He nNpocTas CUTyauns B psafax Y4€HbIX CKNaAblBa€TCHA HE TOJIbKO 13-3a Pa3HOCTU
B3rn1s40B Ha NMoHATUe npobena B NnpasBe, HO eWwé N NOTOMY YTO OHU HE MOryT MNPUNTKU K
e4NHOMY MHEHUNIO KacaeMo Knaccudunkaumm npobenos 3akoHogaTenbcTee. OHa
BbIFrNAONT cnenyowmm obpasom: MHUMbIe npobenbl (TOT Uan MHOW BONPOC UIN
obuiecTBeHHbIE OTHOLWEHNS He PeryanpyTcs rocyfapCTBOM, 04HAKO0, onpenenéHHbIN
Kpyr Jilofen, CHNTAET, 4TO OHU HY)XOAKTCA B HEM), peasibHble (BO3HUKLWasA npobnema,
KOTOpas HaxoaAuTCs B chepe NpaBOBOro peryampoBaHns, He MOXKET ObiTb pelleHa UM,
MOTOMY 4TO B HEM HeT Heo6X04NUMOWN HOPMbI NN OHa NPUCYTCTBYET TaM JIMLWb YaCTUYHO.
B ToM cniy4ae ecnm B npouecce pelueHnsa Toro njim MHoro Bonpoca BbIACHUI0Ch YTO
noaxonsuen HoOpMbl B 3aKOHOAATENbCTBE HET, MOryT 6bITb MPUMEHNMbI 3aKOHbI
pernamMeHTupyowme cxoxme obuwectseHHble oTHoweHns (A.C. MuronkunH)),
3aKoHoOaTeNbHble (0T HUX MOXXHO n36aBuUTbCA 40OaBMB HOBbLIWN 3aKOH B NPaBo),
TexHn4yeckue (Ona peLeHnsa CropHOro Bonpoca Obis1 MPUHAT CBEXWUIN YKa3, HO CyObS He
3HaeT KakK NPUMEeHATb ero Ha NpakTuUKe, MOTOMY 4YTO OH He NOoJly4asl HUKaKNX yKa3aHuin
Mo 3ToMy noBoAy) (CTOPOHHMKAMK 3TUX ABYX BUAOB NpobenoB ABAATCA ABOE YYEHbIX
B.N. AkumoB n M.M. ArapkoB), «HacTosLwme» (Mexay NHANBMNOAMN BO3HUK KOH(JIUKT,
KOTOPbIN CyObs OOJIKEH pa3pewwnTb 1 BbIHECTU CBOW BEPOUKT MO pacCcMaTpuBaeMoMy
nesy, HO OH He MOXXeT 3TOro caenaTb NOTOMY YTO B 3aKOHE HET HOPM, KOTOpbIe MOT /N
Obl NOMOYb EMY B 3TOM BOMPOCE) «HeHacTosAWwme» (CMTyauns, Koraa gencTeyrouwmne
HOPMbI 3aKOHO4ATe/IbCTBA NpeasaratoT A9 peLleHns CNOPHbIX MOMEHTOB B TOM WA
WHOM JeJie Cpa3y HEeCKOJIbKO NyTen AJ1A ero pa3peLleHns, HO He rOBOPAT Kakou MMEHHO
HY>XHO BbIbpaTb) (AaHHble BUAbI Npobenos 6bin aobassieHbl B KNaccnpumkaumnio
repMaHCKUM UMBUANCTOM 3. LUnTenbMaHOM), «KONJIN3NOHHbIE» (B MpaBe UMET MecTo
HOPMbI 6bI1M CO3AaHbl AN pewweHnsa ogHon NpobnemMbl, 0AHAKO UX COAEP>KaHMe
MPOTMBOPEYUT APYr OPYry, B pe3ysabTaTe 4yero B HEM BO3HUKaeT npoben), (onnpaschb Ha
onpenenerHmne npobena kotopoe gan C. N BUIbHAHCKNIA (3aKOHbI, KOTOPblE ENCTBYIOT B
TOW WX MHOW CTPaHe MOryT peryampoBaTb BO3HMKaOLWMe B HeW obwecTBEeHHbIe
OTHOLWEHUSA KaK MOJIHOCTbIO, TaK N YaCTMYHO) MOXXHO BblAE/INTb TPU TUMNa YNYLLEHUN,
nosiBJIEHNE KOTOPbIX CBSA3@HO C: HenpopaboTaHOCTbIO HOBbLIX YKA30B, CYLLeCTBylOLW e B
3aKoHOOaTesIbCTBE HOPMbI NPOTUBOPEYaT APYr APYrYy, 3aKOHa KOTOpPbIN Mor 6bl
yperyampoBaTb BO3HUKLUNA MeXOy UHAMBUAAMUN KOH(JIMKT HET B npase), (Mo MHeHUto
B. B. Jla3zapeBa pa3feneHne HefoCTaTKOB B 3aKOHOAATe/IbCTBE Ha Te UM NUHble BUAbI
BO3MOXXHO TOJIbKO MO CNeAyoLlWnM Npru3HakaM: no Turnam Bblpa>KeHns 3akKoHe, B
MOCTAHOBJIEHUW, PELUEHNN, MO OTPACAAM NpaBa, Mo BpeMeHN BO3HUKHOBEHUS.
MNocnepHn npun3sHak HekoTopble y4éHble (C.C. Anekcees, B.B. Jlazapes, .B.
MnxannoBCKNin) oenaT Ha NepBoHavYasibHbie (OHU BO3HMKAKOT B npoLecce pa3paboTku
HOpPMbI Npasa. MNpnynH, No4yeMy Ha TakoOM Ba)XHOM 3Tare 3aKOHOTBOPYeCTBa BO3HUKAOT



TakKue nNpopexun HeCcKobKo. NepBas: 3aKoHOoAaTe b HE 3HaJ1 0 BO3HMKLINX B obuiecTBe
MPaBOOTHOLLUEHNSAX, MO3TOMY He BKJIIOYUJ MX B HOBOUCMNEYEHHbIN 3aKOH. BTopas:
3aKOHOTBOpeL 3HaeT 06 nmerLwmnx MecTo B 0bLEeCcTBE B3aMMOOTHOLLUEHUAX, HO HE
MOHMMAET HACKOJIbKO Ba>XHO OCYLLECTB/IATb MPOLLECC X peryampoBaHud. TpeTbs:
3aKOHOTBOPUTEsIb HOBOIrO akKTa 3HAeT O TOM, 4To obuiecTBe cyulecTeyeT
B3aMIMOOTHOLUEHMNS, KOTOPbIE HY)XAATCA B perympoBaHnUn, NMOHUMAET BCIO BaXXHOCTb
OCYyLLECTB/IEHNA OAaHHOIo Npouecca, HO NpY CO34aHNM HOBOrO 3akoHa 3abbiBaeT
no6aBnTb nx B Hero. CaMmun ke nepBoHayvaibHble npobenbl 4ensaTCs Ha «NPOCTUTENIbHbIE»
N «HenpocTuTesbHble. [epBbi BN - 3TO YNYLLEHUS, O KOTOPbIX OpraH, oTBevatoLwmnin 3a
n3gaHue ykasa He 3Hajl UM He Mol 3HaTb. BTopon - 3To npoMaxun, AONyLWEeHHbIE B
nepuoa co3fgaHnMa HOBOIO 3aKOHa O CyLECTBaHMM KOTOPbIX 3aKoHo4aTeslb 3Hasl, HO He
npeanpuHSan HUKaKUX encTBuin, 4Tobbl X NCNpaBnTb) U Nocnepytouwme (B yxe
perynmpyembix rocy4apCTBOM OTHOLLUEHUAX MOSABASAIOTCA HOBble 06CTOATENbCTBA,
KOTOpble OHO He MOrJ/10 NpeaBuaeThb), CybbekTuBHbIE (Mpobesibl, KOTOPbIE BO3HUKAN U3-
3a HN3KOIr0 YPOBHS 3aKOHOOATENIbHOW KYIbTYpbl OPUCTOB B 06/1aCTK 3aKOHOTBOpPYECTBa.
OHa Bblpa)kaeTcs B ciieayoleM: HecobntogeHnn npasna 3aKoHO4aTENbHOWN TEXHUKN
(3aKOHOOaTeNbHasa TEXHMKA - 3TO NepeyeHb onpenesieHHbIX NpaBus, KOTopble
3aKoHogaTesb OO/KeH cobntoaaTh AnA TOro 4Tobbl Mpouecc 3aKOHOTBOPYECTBa,
KOTOPbIM OH 3aHMMaeTCs, Obl/1 MaKCUManbHO 3PPEKTUBHBLIM), UTHOPUPOBAHUN HOPM
A3blKa, HA KOTOPOM HaMNMCaH 3aKOH HenpaBMJIbHOM NUCMNOJ/Ib30BaHNM COOTBETCTBYOLLMNX
MOHATUA N OAPYTrNX HEAOCTATKOB B lOpUANYECKOM O(hOpPMIEHUN MHEHUS 3aKOHOAATens),
MaTepunasibHble (0bLecTBEHHbIE OTHOLIEHNS pa3BMBaAOTCA ropa3ao bbicTpee No3TOMy
BOBpPEMS NPUHATBLIN 3aKOH MOXXET 04eHb DbICTPO yCTapeTb U emy TpebyeTcsa
obHoBneHue. (PazgeneHne Ha CybbeKTUBHbIE N MaTepuasibHbIE YMyLLEHNS
noanep>XXmBatT Takme y4éHble Kak: 2.LU. Kemynapusa u B.B. JlazapeB), «3/10CTHble
N3BAHbI» MO-OPYrOMY OHU Ha3bIBAOTCA «KBaANUPULUMUPOBaHHbIE fedeKTbl» (B CO34aHHOM
3aKoHoOaTenem ykase 6ol obHapyKeHbl Takue ysa3BMMble MeCcTa, KOTopble caenanu
ero 6ecrnonesHbiM. [laHHbLIN BUA BblAENN COBETCKUIN YY4EHBLIN-tOpUCT J1.C. dBKn4). Ha 3TOoM
MOW paccka3 o npobenax okKo4é€H. Nepenném K BbiBOLY.

BoiBoa: Mpobenbl B 3aKOHOAATENLCTBE ABJIAIOTCS 04EHb CEPbE3HON Npobnemon ons
Hawero rocygapcTea (A1a APYrnx ToXXe KOHeYHOo, HO 06 3TOM S pacckaxky nosxxe). OHo
OOJKHO npunaraTb BCE yCUNNS AN peweHnsa aton npobaembl. OQHAKO K COXXAJIEHUIO,
3aKOHOOaTeNb He BCcerga AeslaeT BepHble Wwarm Ha 3ToM nyTr (06 aTux warax g yxe
roBOpwW Bbile). B onpaBaaHne AenCTBUN 3aKOHOTBOPLA CTOUT CKa3aTb YTO TaKas
HemnpocTasa CuTyauuns ¢ npobenamm B NpaBe CJIOXKWUIACh U3-3a TOr0 YTO B3rnsabl Y4EHbIX
Ha NX KNaccuukaumo o4eHb CUJIbHO OT/IMYATCA APYr OT Apyra. YKa3aHHble MHOW
MPUYNHBI YNYLLEHNI B 3aKOHE, TaK>XXe OKa3bIBalOT CyLleCcTBEHHOEe BANAHME Ha cyd. OHK



O4Y€eHb CUJIbHO OCJIOXKHAIT ero paboTy. OCNOXKHEHMNS, C KOTOPbIMU eMYy NMPUOETCSA
CTONIKHYTbCS 3aKJII04aloTCA B CeayoweM: HeobxoamMMo pa3peLllmnTb KOHPANKTHYO
CUTyaumio, KOTopasa BO3HMKIA MexXay CybbekTaMu, HO HET 3aKOHa, KOTopbIn Mor Bbl eé
yperynmposaTb. B Takon cMTyaumm cyabe HUYEero He oCcTaeTcs, Kak npmberHyTb K
AHanorum 3akoHa nau AHanormm npaea. PaccMoTpuM 3T ABa NMOHATUS B CeayloLlen
rnaee.

MnaBa 2.

AHanorua 3akoHa u AHanorusa npasa B P®.

AHanorus 3akoHa - 3To cnocob ¢ NoMoLLbIO KOTOPOIro MO>XHO n36aBnUTbLCA OT I'IpO6€J'IOB B
rpa>XgaHCKOM 3aKOHOOaTe/IbCTBeE.

MpyMeHeHne OaHHOro MeToa NPeoaosieHNsa ynyLeHNin BO3MOXKHO TOIbKO B TOM C/ly4ae
€CNn cyn paccMaTpUBAET AEeJ1I0, KOTOPOE Heslb3s pa3peLllnTb NPy NOMOLLK O0BbIYHbIX
cnocoboB (hpeaepasibHbIX 3aKOHOB, HOPMATMBHO-MPABOBOBbLIX aKTOB, 0ObIYaeB AENOBOIr0
obopoTa 1 3aKJIIOYEHNEM MUPOBOrO CornalleHns (nocneaHnin Npuém He MoxXeT BbITb
NCMOJ/Ib30BaH, €C/IN CTOPOHbI HE XOTAT 3aKJ/l04aTb MUPOBYIO).

Ero BonsoweHmne B XX1N3Hb OCYLLLECTBIAETCHA B HECKOJIbKO 3Tanos. [1epBbIn: Cya O0J/IXKEH
onpenennTb MOXXET JIN Fpa)KAaHCKOe NpaBo pa3peLllnTb BO3HUKLWNA Mexay cybbekTamMu
KOHMIMKT UAn gaHHbIA C/lydan OTHOCUTCA K Apyromy npasy. Hanpumep: CemenHomy. B
TOM C/ly4ae ec/inm NpUHaLNeXXHOCTb pacCMaTPMBAEMOro Aefna K rpakaaHckomy bbina
noaTBep>XAeHa, TO MOXXHO CMeJIo NepexoanTb KO BTOpoMYy 3Tany. BTtopon: cyay
Heo6x04AMMO HaN TV HOPMY MpaBa, KOTOPas PeryanpyeTt CX0XXmne B3aMMOOTHOLLEHUS U C
MOMOLLbIO MeTOAa JIOFMYECKOro aHasam3sa (MeTod IOrM4eckoro aHasamsa - 3To NPUEM,
KOTOPbIN MOXET NOMOYb Cyly B pa3pelieHnn gen, oasa KoTopbiXx HET NoaAxoasLero
3akoHa. Ero cyTb 3akso4aeTcs B cnegyowem: cya nogbvpaeTt HopMy, KoTopas
pernameHTUpyeT NOXOXXNe coumnasibHble B3aMMOLENCTBUA U NOTOM U3 HEE rnoslyvyaeT
HOBble 3HaHMSA, KOTOPbIE NO3BOJIAIT MY NPUMEHUTbL €€ AN PeLeHNns TOro Uin UHOro
nena) noaBecTn ux K Hen. MNMocnegHMin: onnpascb Ha AaHHbIE NOJyYEHHbIE C MOMOLLbIO
MeToa JIOrM4ecKoro aHanmsa, cyq opmupyeT obLiee npaBuio, koTopoe byaeTt
NPUMeHATbLCA, ecnm B byayLiem BO3HUKHYT NOA0OHbIE CiiyYvau.

HaHHbIN cnocob ncnosib30BaHUSA aHANOrMM 3aKoHa NPUBETCTBYIOT YYE€HbIE, KOTOPbIE
3aHMMaOTCHA N3yYeHMEM Teopun npaBa. X No3nunto He NoaaepP)XXMBatoOT Hay4YHble



PabOTHUKN 3aHNMAIOLLMNCSA N3YYEHMEM TEX UJIN UHbIX OTPaC/Ien rpa>KAaHCKOro npasa.
Takas cuTyaumsa HenNpocTas CUTyauns Mexxay HAMU CKagblBaeTcsa NOTOMY 4YTO OHU He
MOryT NPUNTK K 0BLLLEMY MHEHUNIO KaCAaeMO HEKOTOPLIX BOMNPOCOB CBA3AHHbIX C
aHasiormen 3akoHa. B ocHOBHOM cnopbl BeAyTCS 1U3-3a ABYX BOMPOCOB. [epBbIi: yCN0BUSA
NPUMEHEHMNS aHanornn. BTopo: BO3MOXKHOCTb MCMOJIb30BaHUS aHaNornm B ny6anyHbIx
oTpac/ssax npaea.

HecMoTps Ha pa3HOriacmsa 0 KOTOPbIX 1 HAaNuca Bbille, NPAaBONPUMEHUTENb NOPOW
NCMONb3yeT aHa/IOr M0 3aKOHa Ast TOro 4Tobbl pa3pelnTb BOSHUKLLNIA MeXay
WHAWBNOAMUN KOHPAMKT. YT0oObl caenaTb 3TO MaKCMMaabHO 3PpHEKTUBHO OH OOJIXKEH
HaNTN Noaxoasiyto HopMy. VickaTb eé 3aKOHONCMNOTHUTESNb 0653aH TOIbKO B TOW
OTpac/aun, K KOTOPON OTHOCUTCS BO3HUKLLME NPAaBOOTHOLIEHUS. [MoanepXXBaeT ero
B3r194bl HA BOMPOCHI CBSI3aHHbIE C aHasorMen 3akKoHa 1 3aKoHodaTeNb. Tenepb
PAaCCMOTPUM HECKOJIbKO NPUMEpPOB €€ NPUMEHEHUNS Ha MPaKTUKE.

CemenHoe npaBo (N1Mua, BCTynueLKe B Bpak MOryT 3aKJO4YUTb COrnalleHune o pasgene
nmyulectBa (CTaTbs 38 NyHKT 2). CyTb 3aKJIIOY4EHHOIr0 JOroBopa 3akKJ4yaeTcsa B TOM, 4TO
B C/lyqae pacTtop)XeHus bpaka cynpyr (-ra) MoxxeT nepefaTb BCe LLEHHOCTU B
CoBCTBEHHOCTb Apyroro cynpyra (-rm) He MMeloLero KpeanTHbIX 06a3aTensCcTB. ECan
ey cynpyra (-rn) nepenasLiero (-Lwen) Kakoe-To onpenenéHHoe NMyLLLecTBo B
COBCTBEHHOCTbL UMeTCA 0b6si3aTeNnbCTBa Nepea KpeanTopamMmm, To AN HUX AaHHbIN
npouecc ABNsSeTCA He 04eHb NPUATHLIM CObbITMEM. [TOBOAOM A8 OrOpYEHMS CAyXKaT
HEeCKOJIbKO (pakKTOB. NMepBbin: CTaTbA 38 NYHKT 2 AA€T O0JIKHUKY MpPaBo He
npenynpexaaTb CBOUX KPeanTopoB O 3aKJ4eHun nogobHoro gorosopa. Bropon:
KpeaonTop AO0/HKEH HarnpaBUTb UCKOBOE 3asBJsiIeHMNE B CyAeOHbIM OpraH Kak MOXXHO
ObiCTpee, MOTOMY 4YTO Yy UCTUA K MOMeHTY cyaebHoro paszbupaTenbCTBa MOXET He
OKa3aTbCHA HMKAKOro nmyuiecTsa B cCO6CTBEHHOCTU. ECnn Takasa cuTyaumsa BCE Xe
BO3HUKJ1A TO A1 pa3peLlleHns BO3HUKLWEro KOHM/INKTa Cya OO0JIKEH NMPUMeHUTb 46
ctaTbun CK. Bo nsbexxaHne noaobHbix npobaem fO/MKHUK (HECMOTPSA Ha CTaTbio 38 NMYyHKT
2) 06a3aH npeaynpexaaTb CBOUX KPEAUTOPOB O 3aKIO4eHNM BpayHOro KOHTpakTa. He
BbINOJIHEHNE OaHHOro TpeboBaHMe OaET BO3MOXXHOCTb Kpeamtopam TpeboBaTb BbiMiaThl
00JITOB HE3AaBUCMMO OT COAEepP>KAaHUS 3aKJIIOYEHHOIrO 40roBopa).

Ecnm poantens (-nn) nnu ycblHoBuTENEN (-NN) MO TEM NN UHBIM NPUYNHAM CTanu
HeTPYLOCMNOCOBHbLIMU, TO OHM MOTYT PacCYNTbLIBaTb Ha NONyYeHUEe coaep>XaHns oT
pebéHka (cTaTbsa 96 CK P®D). YCbIHOBUTENN MO CPAaBHEHUIO C poanTenaMmu bonee ysa3BnMbl
notomy 410 CeMenHbin Kogekc He perynmpyeT AaHHble B3auMooTHoweHUsA. OH He
ocylwlecTBAseT AaHHbIM Npouecc rno O4HON 04EeHb Ba>XHOW NMpuymnHe. 3aKoHodaTesb
CYMTaEeT, 4TO ecqin Mexay YCbIHOBUTENIEM U ero BOCMUTAaHHNKOM BO3HUK CMOp TO A



pelweHns 4aHHOro KOH(IMKTa MOXXHO MCMOJIb30BaTb HOPMbI peryanpyroLine
B3aMIMOOTHOLUEHUA POAUTENEN N AeTEeN, MOTOMY YTO AaHHbIE OTHOLLUEHUS CXOXN ApYr C
Apyrom.

Bo3HuKatoLwme B 06LLeCTBE XUNLLHbIE MPABOOTHOLLIEHUSA O0JIKHbI peryinpoBaTbCs
3akoHopaTeneM. Ecnnm xxe 3aKoHOTBOpeEL, He NPUHAN HeObXoANUMbIX 3aKOHOB A4
OCYyLLEeCTB/IEHNSA OAHHOMO rnpouecca, To B A4e10 BCTynatloT HOpMbl XKunanwHoro Kogekca
ynopsaao4umBatoLme cxogHble oTHoweHns (ctaTtbsa 7 XKK).

C no3nunern NPaBoNnpUMEHNTENS N 3aKOHO4AaTeNs KATEropuUYeCcKn He CorJlacHbl
npencTaBMTeNN TPYAOBOro npasa. OHU pa3gensioT aHaJIoruo 3aKoHa Ha ABa BUAa.
MepBbIit: aHaOrns HOPM TPYZAOBOrO NpaBa. BTopo: aHanorms HOpM Apyrux oTpacnen
npasa. IXx NnpuMeHeHne Ha NPaKTUKe BO3MOXXHO TOJIbKO B TOM CJly4yae ecsin B
3aKOHOAaTesNIbCTBE OTCYTCTBYET HOPMaA, KOTOPYIO MOXKHO Ob1s10 Bbl UCMONL30BaTh A1
pa3peLleHns Tex NN NHbIX TPYOAO0BbIX KOH(IMKTOB.

Ckopee BCero y npeacTaBuMTesien TpyA0BOro rnpasa cpopMmpoBanack Takne B3rnaabl Ha
aHaJIOrUIo N3-3a TOr0 YTO paHbLUe eé NCNOoJIb30BaHNE BblJI0 04EHb CUIBHO OFPaHMY€EHO.
OCHOBHOW NPUYKMHON 3TOro siBnsieTca 6osblloe KonyecTso rnpobenos TpyaoBOM Mpase.

Ha cerogHAWHNN OeHb Cly4YaeB NPUMEHEHNS aHaNormm B Tpy40BOM MpaBe CcTasno ewé
MeHbLlle 4YeM paHblle. Takaa cuTyaumns BO3HUKIIA U3-3a BCTYMJIEHNS B CUJTy HOBOIO
Tpynosoro Kogekca B 2002 roay.

MNpwn co3paHnm HoBoro Tpynosoro Kogekca 3akoHofaTesb He npopaboTan BONpoc,
CBSA3AaHHbIA C MPUMEHEHMEM aHaJIorMn 3aKoHa A1 OTHOLLUEHUNIN, KOTOPble HOBbIN
OOKYMEHT fo/hkeH byneT perynmpoBaTbh. YKa3zaHHbIM MHOKO (PaKT HE rOBOPUT O TOM, 4YTO
3aKOHOTBOpPEL, He NPUIoXKNA BoobLLE HUKAKNX YCUIUA AN peLleHns AaHHOro Bornpoca.
Mnoabl ero cCTapaHUin MOXXHO YBUAETb B HEKOTOPbLIX MYHKTaX TK PO, koTopble roBopAaT
YyuTaTENI0 O TOM B KaKNX CJIyHasiX OHa MOXKeT BbiTb MCNOJIb30BaHa.

B KayecTBe npnmepa MOXXHO npusecTu ctaTtbio 35 NyHKT 1 KoHBeHumn O 3awmTe npas
yesloBeKa U OCHOBHbIX cBO6oA». B HEN rOBOPUTCSA O TOM, 4YTO B C/ly4ae BO3HUKHOBEHUS
TPYLOBOro Criopa Cyaben A0JIKHbI ObITb NCNOJ/Ib30BaHblI BCE AOCTYMHbIE eMy CpeacTBa
ons ero 6naronony4yHoro paspeweHuns. lNepevyeHb cNocoboB, KOTOPbLIE OH MOXKET
NCNoJb30BaTb BbIrNAONT cneayowmnm obpa3omMm: BHyTPEHHME, HaUWOHabHbIE n
aHanorunsa 3akoHa. lNMocnegHun meTon MoXeT bbITb 3a4eNCTBOBAaH MM TOJIbLKO Mocse
rnepsbix ABYyX. OH 3aHMMaeT Takoe NoJIoXKeHne, MOTOMY YTO ero NepBoCTeneHHoN
3aja4ven ABnseTCA pacluMpeHne yKa3aHHOro MHOM Bbllle nepeyHsa. OoHako JaHHbIV
haKT He OOJ/IKEH Cco34aBaTb Y YNTaTeNs BnevyaTseHne, 0 TOM, YTO TOJIbKO MO 3TONn



rnpuynHe oH nmeeTt MecTo B TpynoBoM Konekce P®. 310 coBceM He Tak. lMocne
BCTYMJIEHUSA B CUJly HOBOIro TK npoLwsio MHOro BpemMeHu. N oHo KpanHe nosIoXXuTesIbHO
CKa3anocCb Ha aHanormm 3akoHa. OHa cTana 3aHMMaTb Bonee Ba)KHOe MeCTO B npouecce
paspelleHns BO3SHUKAKLWNX TPYOO0BbIX KOH(PAMKTOB. Takon pocT BocTpeboBaHOCTH
aHaIornMm CTtas BO3MOXKEH 13-3a ABYX NMPUYKnH. lNepBas: Te i nHble N3MeHeHNs B
TpyLOBOE 3aKOHOAATEe/IbCTBO BHOCUJINCh 3aKOHOTBOPLLOM HaCTOJIbKO 4acTo, YTO He
MOIJ1I0 He CKa3aTbCsA Ha X KavecTBe. BTopasa: umena mecto npobsema oTpacieBoro u
Me>XO0TpacsieBOro perysimpoBaHns TpyoOBbIX OTHOLLUEHUN.

Bnarogaps HoBomy TK 3akKoHOAaTeNlb HE TOJIbKO YBEINYWUI BJINSIHUE aHAJIOr MM 3aKOHa
Ha BO3HMKalOLWME B3aMMOOTHOLLEHWS, HO YKa3al BCe BUAbl OTHOLUEHUNI, ANS KOTOPbIX
BO3MOXXHO €€ MPUMEHNTb. DTOT BUA aHaI0rMM MOXXHO MCMNOJIb30BaTb ANA
peryampoBaHusa TakKnx B3aMMoOeNCTBUN CYyDBbEKTOB KaK: opraHm3aumsa Tpyaa u
yrnpasJsieHne TpyaoMm, TpyAOYyCTPONCTBO Y AaHHOro pabortonartens, npodeccmoHanbHas
noAroToBKa, MepenoaroToBKa 1 MOBbILLEHUIO KBaMuKaummm paboTHNKOB
HenocpencTBEHHO Yy AaHHOro pabotonartens, counanbHoe NapTHEPCTBO, BeAeHne
KOJIIEKTUBHbIX MEPEroBOpoOB, 3aKJII0OYEHNE KOJITEKTUBHBLIX OOMOBOPOB M COrNaLLUEHNN,
y4acTume paboTHUKOB 1 NpodeCcCnNOHasIbHbIX COO30B B YCTAHOBJIEHMM YCIOBUI Tpyda W
NMPUMEHEeHUN TPYAO0BOIro 3aKOHOAATENIbCTBA B NPeAYyCMOTPEHHbLIX 3aKOHOM Cly4asXx,
MaTepuasibHas OTBETCTBEHHOCTb paboTonaTenen n paboTHNKOB B chepe Tpyaa, Haa3op
N KOHTPOJIb (B TOM 4ucae NpodCo3HbIN) 3a cobnioaeHnem TpyaooBoro
3aKOHOOaTeNbCTBa (BK/OYas 3aKOHO4AaTENLCTBO 06 0XpaHe Tpyaa) N NUHbIX
HOPMaTMBHbLIX MPAaBOBbLIX aKTOB, COAEP>KaLLMX HOPMbI TPYAOBOro NpaBa, pa3pelleHne
TPpyLoOBbIX CNOPOB, 06s3aTeNnbHOEe counanbHoOe CTpaxoBaHMe B ciyYasXx,
npenycMoTpeHHoe (hefepasbHbIMN 3aKOHaMN.

YT100bl NPaBUILHO NPUMEHNTL aHANIOMNIO 3aKOHA B BbllWeyKa3aHHbIX MHOW TPYAOBbIX
OTHOLLUEHMAX N BbIHECTWN CNpaBenIMBbIN BEPOUKT Cyabs 06a3aH CoOBNOCTN HECKOJIbKO
ycnosun. lNepsBoe: 3aKOHHOCTb (HeYKOCHUTesIbHOoe cobnogeHne rpakaaHamMmm Bcex
3aKOHOB AEeNCTBYLWMX B rocygapcTtee (n. 1 ¢T. 195 MK P®). BTopoe: ncnonb3lysa gng
pa3pelleHns BO3HMKLLEro cropa HOPMbl, KOTOPbIE PEeryJiMpyroT CXOXMNe OTHOLWEHNS,
CyObs 0OJIKEH MOMHUTb O TOM, 4TO OH MOXXeT MUCMO0JIb30BaTb UX TOJIbKO O/14
pa3pelleHns HblHeWHero cropa. TpeTbe: eNCTBME aHalIorMmM 3aKoHa pacrnpocTpaHaeTCcs
TOJ/IbKO Ha HOPMY, KOTOpas peryampyeTt CXoAHble OTHOWEHNSA. YeTBEpToe: nepen Tem
KaK MPMMEeHUTb aHaIorno 3aKoHa Cy LOJIXKEH BbIACHUTb ABe BaXkKHble Belu. [epBas: K
KaKoMy BMAY TPYAOBbIX MPaBOOTHOLWEHMN (X A y>Ke YKa3blBaJl BbllLe) OTHOCUTCS
BO3HUKLINA KOHAMKT. BTOpas: HY>XHO 1M NCMNOJ1Ib30BaTb aHaJIOrMi0 3aKOoHa Ans
pa3pelleHns BO3HMKLLEro crnopa.



N3-3a HenpopaboTaHHOCTN HOPM MUPOBLIE CYAbW BbIHYXXAEHbI NpnberaTbe K aHaormm
3aKOHa 019 pa3peLlleHns agMUHNCTPaTUBHBIX Oen.

MpuHUMN NpUMeHeHNa faHHoOro metona nibasneHusa ot npobesioB B 3aKoHO4ATEILCTBE
ONsa yperyampoBaHmsa nofobHbIX CNOPOB Masio YeM OTJIM4AETCS OT PAaCCMOTPEHHbLIX MHOW
BblLLEe MPUMEPOB, HO HEKOTOPbIE OT/INYNSA BCE Xe nmetoTca. Hanpumep: (419 Toro 4tobsbl
MPUHATL CrpaBen/iNBoe peweHne No ToMy Nan MHOMY agMUHUCTPATUBHOMY KOH(INKTY,
CyAbsi UMeeT NpaBo UCMONb30BaTb Jitobble Noaxoasuine 3aKoHbl. B KayecTBe npumepa
MO>XXHO npuBecTn: KoHCTUTyumnto PO (OcHoBHOM 3akoH), K3 oT 31 aekabps 1996 r. «O
cynebHonm cucteme Poccuinckonm ®epepaumm», ®3 ot 17 gekabpsa 1998 r. «O MnpoBbIX
cynbsx B Poccunckon ®epnepauynn», KoAll n npuHMMaeMbiMy B COOTBETCTBUN C HUMN
apyrumm penepanbHbiMM 3aKoHamun), (B Kogekce 06 agMMHUCTPATUBHbIX
rnpaBoHapyLEeHNAX He Dbl 3aKpensieHbl Takue NMPUHLUMMbI KaK: HE3aBUCUMOCTb CyAen,
A3blK aAMUHUCTPATUBHOIO Cy4OMPOMN3BOACTBA WU MracHOCTb cyaebHoro
pa3bupatenbcTBa. [aHHbIA haKT BOBCE HE FOBOPUT O TOM, YTO CyAbS HE UCMNOJIb3YEeT UX
npu ocyLlecTseHun cesoen paboTbl), (BO3MOXKHOCTb MPUMEHATL aHAIOrMID 3aKOHa Ha
npakTnKe MmMpoBon cyabsa nony4dmn 6narogapa ra. 1 MK (Fpa>xgaHCcKnin
npoueccyanbHbIin Kogekc) n ra. 1 YMNK (YrosnosHo-npoueccyasbHbI KOAEKC) B KOTOPbIX
Obl/In 3aKpenieHbl YyKa3aHHble MHON Bblle NPUHUWMLI), (MpKY OCYLLEeCTBEHUN CBOEN
npocgeccnoHanbHON AeATeNbHOCTU MUPOBON CYbS HE OT KOro He 3aBUCUT U
noayvnHseTca Tonbko KoHCcTuTyumm PO (OK3 ot 31 aekabps 1996 r. «O cynebHon
cucteme Poccnimnckonm depepaunm», ®3 ot 17 aekabpsa 1998 r. «O MMPOBLIX CyAbSX B
Poccunckonm ®epgepaunn»)), (CyaonponsBoactea B NoAobHbLIX Aenax OCyWeCcTBASETCA Ha
PYCCKOM £13blKe, @ Tak>XXe Ha A3blkax Bxoasawmx B PO pecnybnumk (Pecnybnunka - 310
onpenenéHHas 4aCTb TEPPUTOPUN CTPaHbl, KOTOpasa He obnagaeT HE3aBUCUMOCTLIO
(cyBepeHUTETOM) OT rocyapcTBa, HO, HECMOTPSA Ha 3TO MMeeT NpPaBo Ha YCTaHOBJIEHNE
COBCTBEHHOr0 roCcy4apCTBEHHOr0 f3blKa, KOHCTUTYLMUMN, pecnybainKaHCKON CUMMBONKA. B
Hawen cTpaHe 22 pecnybnukun: Agbiresa (ctonuua - Mankon), Antan (ctonuua - FopHo-
AnTanck), bawkopTocTaH (cTonuua - Ya), bypatusa (ctonnua - YnaH-Yas), larectaH
(ctonnua - Maxaydkana), HryweTtunsa (ctonmua Marac), KabapavHo-bankapusa (ctonuua -
Hanb4uk), Kanmbiknsa (ctonuua - 9nmncta), KapadaeBo-HYepkecumsa (ctonmua - Yepkecck),
Kapenusa (ctonuua - NeTpo3asoack), Komu (ctonmua - ColkTbiBKap), Mapun 20 (ctonnua
- Mowkap-Ona), Mopgosusa (ctonmua - CapaHck), Caxa (AkyTus) (ctonmua - AKyTcK),
CeBepHas OceTusa-AnaHunsa (ctonuua Bnagmnkaskas), TaTapcTaH (cTonvua - KasaHb),
TbiBa (cTOoNMua - Kbei3bl), YamypTusa (ctonuua - Mxesck), Xakacma (ctonmua - AbakaH),
YeyHsa (cTtonmua - N'po3HbIn), YyBawmnsa (ctonmua - Yebokcapsol), KpbiM (cTonmnua -
Cnmdceponons)), (B cnyvyae ecsm ogHa CTOPOH B Cyae ABAAETCA MHOCTPaHLEM, TO cya
OOJKEH NMPMBECTM B AeNCcTBUe ogHy 13 ctaten Kogekca 06 aaMUHNCTPATUBHbBIX



npaBoHapyweHnsax - 25.10 «Mepesog4nk». laHHaA CTaTbsA HY>KHa A1 TOro 4ToObI
WHOCTpPaHLYy 6bl10 Npole 3awmwaTbh CBON NHTepeckl B cyae. bnarogaps en oH nmeet
NnpaBo Ha NepeBoAYMKa, OKa)keT eMy BClo Heobxoanmyto nomollb. OHa 3ak4yaeTcsa B
crefyoweM: rnepesose MaTepurasioB YroJioBHOrO Aefla Ha A3blK, KOTOPbIA 3HaeT
MHocTpaHey, (4. 3 cT. 18 YIK), oka3zaHMM NOMOLLK B COCTABIEHNN 3a9BJIEHMA,
XxopaTancTea, HannucaHmm xxanob, nepeso ero o0bLACHEHUN N NOKa3aHUA B cyae),
(BEPOUKT, KOTOPbLIN BbIHEC CYAbA MO TO UM NHOMY aAAMUHUCTPATUBHOMY AeNy AOJIKEH
ObiTb 0683aTeNIbHO BPYYEH MUY, B OTHOLIEHNN KOTOPOro OH Obin BbiHECEH (4. 2 cT. 29.11
KoAll), (paccMmoTpeHue gen 06 aaMUHNCTPATUBHbIX MPaBOHapPYLEHNSAX MPOUCXOAUT B
OTKpPbITOM cyfebHOM 3acenaHun. MNoaobHble 3acefaHNs rOBOPAT HALLIUM Fpa>kgaHaM o
TOM, 4YTO B Hallen cTpaHe cobntogaeTcs Takom NPUHLWM KaK M1aCcHOCTb U ABASAIOTCSA
npuMepoM aHanorum 3akoHa (ct. 10 I'MK), (HecMoTpsA Ha TO, 4TO B 3aKOHOoJaTeNIbCTBe
eCcTb cTaTbs 29.7 KoAl "Mopsafok paccMoTpeHnsa gena 06 agMUHUCTPaATUBHOM
npaBoHapyLeHNN" B HEN HET HOPM, KOTOpble MOraun Bbl onpeaennTb pernamMmeHT
cynebHoro 3acegaHus. N3-3a oTcyTcTBUSA HeobxoamMblix yka3os B Kogekce o6
AOMUHUCTPATUBHbBIX NPaBOHAPYLUEHUSAX MUPOBbIE CyAbW ONS peryanpoBaHus cygebHoro
rnpouecca Ucnosb3ytoT CT. 257 YronoBHoO-npoueccyanbHOro Kogekca. laHHasa ctatbs
COCTOMUT M3 HECKOJIbKMX MYHKTOB. [epBbIi: Korga Cyabs BXOAUT B 3a7 CyaebHbiX
3acefaHu BCe KTO TaM HaXo4MTCSA AOJKHbI BCTaTb (4.1 cT. 257 YIK). BTopown: ecnn
KTO-TO M3 Y4aCTHUKOB cyaebHoro npouecca xo4eT obpaTuUThCAa K cyay, AaTb NOKa3aHUS
UWnun caenaThb 3a8B/eHne, TO OH A0J1KeH BCTaTb (4. 2 cT. 257 YINK) (HecobnoaeHmne
AaHHOro Npasusia, BO3MOXHO, TOJIbKO C pa3peLlleHns npencenatenbCTBYOLWEro).
TpeTbe: CTOPOHbI CyaebHOro npouecca n nHble nmua NpucyTCTBYOLWMe Ha cyae oba3aHbl
obpawaTbCa K cyay CO C/I0BaMu «YBa)KaeMbln CyO», a K cyabe - «Bala 4yecTb» (4. 3 CT.
257 YMNK). YeTBépTOE: BCE NPUCYTCTBYOLWME O0/KHLI cobnogaTb NOPAOOK B 3a1e
cynebHbix 3acegaHunn. 9To TpeboBaHmne cynebHoro npuctasa (4. 4 cT. 257 YIMK)

Nocne paccMoTpeHUs gena o6 agMMHUCTPATUBHOM MpPaBoOHAPYLWEHNN CYAbs BbIHOCUT
CBOM BEPOUKT (4. 2 C€T. 29.9 KoAI). OH MoXeT BbIrNa4eTb ciefynowmm obpasom:
(bnocTuTeNnb 3aKOHa NepenaéT Aeno ApyroMy cyibe, B 4pYron opraH, opyromy
OOJDKHOCTHOMY NnLy, YNOJIHOMOYEHHOMY Ha3HavYaTb aAMUHUCTPATMUBHbIE HaKa3aHUA
WHOro BUAA Unun pasmepa, MO0 NPUMEHATb UHblE Mepbl BO3AENCTBUSA B COOTBETCTBUN C
3aKoHopaTeNIbCTBOM Poccunckon denepauunn), (nepepaya aena Ha paccCMoTpeEHMe no
noABefOMCTBEHHOCTU (NOABEOOMCTBEHHOCTb - 3TO NOHATUE KOTOPOE NOMOraeT cyam,
OpraHoB rocylapCTBEHHOW U MyHULMNANIbHOW BNACTU, HOTapmaTy YU UHbIM
OpraHu3aumsaM onpenennTb Kakne MMeHHO BUAbI CNOPbl MexXay CybbekTaMn oHn
OOJIXKHbI paccMaTpuBaThb).



NMOMMUMO BbIHECEHUS peLleHns Mo aAMUHUCTPATUBHOMY CNOPY HA MUPOBOM CYyAbe JIEXXUT
elé oaHa o4eHb Ba>kHas 3agada. OH O0J/1KEeH BPY4YUTb KOMUIO BbIHECEHHOI O
MOCTAHOBJIEHUSA NNLY, B OTHOLUIEHUN KOTOPOro oHo 6b1a10 NpuHaTo. CaenaTb 3TO CyAbs
MO>XeT HEeCKONIbKMMIK cnocobamu. MNepBbin: Mo pacnncky pusnyeckomy nmuy. Bropon:
3aKOHHOMY NpeacTaBUTENO rpakKaaHnHa. TpeTuin: 3aKOHHOMY NpeacTaBUTESNo
topnanyeckoro anua. YeTBEPTLIN: BbICbIJTAETCHA MOYTON B TE@YEHME TpeX AHEN CO OHS
BblHECEHUSA BEPAUKT.

B Tex cnyyvasax, ecnm nHOMBUA OCTasICd HEAOBOJIEH TEM KaK Cyabs pa3peLunn
aAMUHUCTPATUBHBLIN CMOP, OH MOXET B TedeHue 10 aHen (Co AHA NoyYeHMs Konuu
MnocTaHoOBeHUA) noaaTh xanoby (cT. 30.3 4. 1 KoAll).

B rpa><[1aHCKOM MNpoLeccyasibHOM KoZekc B rnaBe 9 «lpoLeccyanbHble CPOKU» eCTb
HECKOJIbKO CTaTel, KOTopble MOMOratoT ONnpeaesinTb Ha4vasno U OKOHYaHWe NpaBa Ha Te
NN NHble OENCTBUS CO CTOPOHbI Y4aCTHNKOB cyaebHoro npouecca.

Hanpumep: ctatba 107 4. 3 (y4aCTHUKM cyaebHOro npouecca MoryT Ha4dyaTb COBepLUaTb
onpenenéHHble A4encTBUsA 015 3aLlnTbl CBOUX NMHTepecoB. Havyano nogobHbiX AeNCTBUN
pernamMmeHTupyeTtcs cyaom. OH nmMeeT npaBo Ha3HA4YNTb oNpenesniéHHYIo AaTy Uan
cobbITNS, KOTOPOE CTaHeT TOYKOM OTYETA. [Nocne HaCcTynaeHns Ha3HaYeHHOW AaTbl Uan
cobbITus, Ha cnenyoWmn eHb CybbeKTbl MOryT Ha4YyaTb OCyLWECTBAIEHNE OOCTYMHbIX UM
npoueccyasnbHblX genctemn), ctatbs 108 4. 2 (ecsim nocegHNn geHb, Korga y4acTHUK
cynebHoro pasbupaTenbCTBa MOXXET COBEpPLUATb BCE pa3peLlléHHble 3aKOHOM AeNCTBUSA
OJ19 3alKnTbl CBOMX Npas, coBnas ¢ Hepabo4ynm gHEM, TO X OKOHYaHME NepPeHOCUTCH Ha
cnepywowmn pabo4ynn aeHb)

MnaBa 9 "lMpoueccyasnbHblie CPOKN" ['parkgaHCKOrro npoueccyasjibHOro Kogekca, B TOM
ymncne cogepxut cT. 107 "NcyuncneHune npoueccyasibHbiX CpokoB”, cT. 108 "OkoH4YaHuMe
rnpoueccyasibHoOro cpoka". B coorseTctBumn € 4. 3 cT. 107 MK Te4yeHMe npoueccyasibHOro
CpoOKa, NCHMcnaemMoro rogamu, mecsuamMmm Uan AHAMU, Ha4MHAETCA Ha CriefyLwWmnin eHb
nocne gaTbl UK HACTYMeHNs cobbITNA, KOTOPbIMU ONpenesieHo ero Ha4ano.

CornacHo 4. 2 cT. 108 I'MK B cnyyae, ecnm nocnegHuUn geHb npoueccyasibHOro cpoka
NPUXoAnNTCSA Ha Hepabo4ynn aeHb, AHEM OKOHYaHMSA CPOKa CHMTAETCH Cefylowmin 3a HUM
pabo4nin oeHb.

MepevyeHb OENCTBUN, KOTOPLIN FOCY4apCTBO NpeaocTaB/gseT CBOMM FpakgaHam ong
3alNTbl CBOMX NHTEPECOB MOXXET bbITb OrpaHnYeH no BpemMeHun. NMoaobHblie oencTeus
OyayT CHMTATbCA BbIMOJIHEHHBLIMU, €C/IN OHU OblIN COBEPLUEHbI A0 NCTeYeHnsa 24 YacoB
nocnenHero oHA.



Kogekc 06 agMUHUCTPaTUBHbLIX NPaBOHapyLUEeHNAX yCTaHaBINBaET onpenenéHHble
Cpokn ans nogaym »xanob (Hactb 1 cT. 30.3) X npuMmeHeHne Ha NpakKTUKe 3aBUCUT OT
cnydaeB. Hanpumep: (konus cynebHoro pewweHnsa boina noayyeHa nmuom,
NPUBJ/IEYEHHBbIM K aAMUHNCTPATUBHON OTBETCTBEHHOCTU JIMLLOM JINYHO UM OHO BbINo
npucsaaHo eMy no no4vrte. Takoe pa3gesieHne CBA3aHO Co CTaTbén 25.1 4. 2 (npun
cobnogeHnn onpeneneHHbix ycnosuin cyngebHoe pasbmnpatenbCTBO, CBA3aHHOE C
AaAMUHUCTPATUBHbLIM MPaBOHapyLleHneM MOXKeT NponTm 6e3 npaBoHapyLwnTens), (ecau
WHONBUA, COBEPLUMBLUNA aAMNHUCTPATUBHOE NMpaBoHapyLleHne nosy4yns BbIHECEHHbIN
BEPOUKT Ha PYKU MPAMO B Cyfe, TO HanncaTb »anoby oH CMOXeT TOJIbKO Ha ClieAyoLLunin
AeHb nocne ero nonyyeHms (4. 1 ct. 30.3 KoAll). PeannsoBaTb AaHHOe NpaBo Cyb6bekT
MOXXeT TOJIbKO B TedeHue 10 gHen), (Konnsa cynenckoro pewieHus bolna nosyyvyeHa
npasoHapyLwmTeneMm no no4vrte. laHHoe ob6CTOATEeNbCTBO JAET eMy BO3MOXXHOCTb
HanucaTb Xanoby, HO TONIbKO Ha CNefyLWNn AeHb NoCae NoJyYeHns BepaAnKTa.
BonnoTuTb 3Ty BO3MOXHOCTb B XXW3Hb OH MOXXET TOJIbKO B TevyeHue 10 gHen), (ecnum
rpa>xgaHWH HeL0BOJIEH BbIHECEHHBIM BEPAUKTOM, TO OH MOXET noAaTh Xanoby B
KaHuenapuo cyaa. Ta nnm nHas IM4YHOCTb MMeeT BO3MOXKHOCTb OCYLLeCTBUTb faHHoe
npaso AByms cnocobamu. MNepBbin: nosyvyeHue cyaebHoro noCTaHOBIEHNS Ha PYKU
(DaHHOEe mencTBue NoATBepXXA4AeTCsa UMeLWenca B MaTepuranax gesa pacrnmckon).
BTopon: NpuHATHME KONUM BbIHECEHHOIO pelleHns (AaHHbIA (hakKT nogTBep )X 4aeTcs
LWITaMMNOM NOYTOBOro OTAENIEHNSA Ha YBEOOMJIEHNUN O BPYYEHUWN NOCTaHOBJIEHUS).
OcyuwiecTB/ieHNE AaHHbIX METOA0B OrPaHNYEHO Mo BpeMeHun. J1lobon U3 HUX HavynHaeT
0encTBoBaTb CO cjaefytoLlero gas rnocie spyvyeHusa Konmm cyaebHoro pewweHuns, a
3aKaH4YMBaeT TOJIbKO Mocie, Kak xasioba nonagaeT B KaHUeNapuo cyna (HanpsaMy nam
no no4yTte). A Tenepb pacCMOTPMM aHaIOr1io B rnpase.

AHanorunsa npasa - 3To crocob ycTpaHeHna NpobenoB B 3aKOHO4aTENbLCTBE, KOTOPbIN
NPUMeEHSETCH NMPaBoNpUMeHNTeNIeM, eC/IN aHaJIOrns 3aKoHa HE MOXKET UX 3TOro
caenaTh. [laHHOE NOHATUE LWKNpPe, YEM aHaNornsa 3akoHa.

HaHHbIN BN aHasornm y>xe MHOro sieT NoMoraeT B pa3peLlleHnn 3ton npobnemsl.
HecmoTpsa Ha To, 4TO onpenesnieHe aHanormm rnpasa CyLeCcTBEHHO OT/INYaeTCcs OT
aHaNIOrMM 3aKOHa y HNUX Koe-4To obLee. B aHanornm npasa Tak>Xe Kak 1 B aHanorum
3aKOHa UMeKT MeCTO Hay4Hble ONCKYCCUN. B OCHOBHOM OHM pa3ropatrTcsa n3-3a ABYX
BOMpPOCOB. [epBbIN: onpeaesieHne aHanorum npasa. Bropon: eé npasusbHoe
npuMeHeHue Ha npakTuke. [nsg Havyasna pacCMOTPUM NO3ULUUN HEKOTOPbLIX YYEHbLIX MO
nepsomMy Bonpocy. Hanpumep: I'. ®. WepweHeBny (1907 roay oH nsgan cBon y4ebHUK Mo
Ha3BaHMeM «Y4ebHUK pyCcCKOro rpa)kgaHckoro npasa» B HEM OH #aéT onpeneneHune
aHasnormm npaea (6biBalOT KOHMANKTLI, A7 YCNELWHOro pa3peLlleHmnsa KOTOpbIX Cyabs



OOJDKEH HauTU noaxonsuwyo Hopmy. NMonck HeobxoonMMonm HOpMbl O4eHb HEMPOCTOM
npouecc. O4eHb YacTo ObIBaeT Tak, YTO HY>KHOIO YyKa3a HeT B 3aKOHOoJaTeNbCTBE UM OH
He COBCEM NoAXOAUT ON1A yperynpoBaHNs BO3HUKLLErO KOHMJIMKTA), KOTOPOe O4YeHb
MOX0>XXe Ha TO, YTO eCTb B HblHeLWHeM MpaxgaHckoM Kopekce (cyabsa obHapy>XuBaerT,
4YTO B 3aKOHOZATENIbCTBE HET HOPMbI, KOTOpas peryanposasa bbl CX0XXMe oTHowweHus. A
3TO 3HAYMUT, 4TO OH HE MOXXET MNPUMEHUTb aHaorn A9 YperyampoBaHus, BO3HUKLLErr O
Mexnay cybbekTaMu KOHGAMKTa. 19 Toro 4Tobbl BbIHECTU CNpaBeaA/INBbLIA BEPAUKT
61I0CTUTENb 3aKOHa A0/HKEH He 3abbiBaTb Npo obwine Havana, NPUHLNMbI, KOTOpbIe
MoJIoXKeHbl B OCHOBY 3akKoHo4aTesibCcTBa), B. B. JlazapeB (OH CHMTAET 4YTO UCMNOJIb30BaHMeE
aHafNornm npaea Ha NPakTMKe BO3MOXXHO TOJIbKO Npu cobniogeHnn AByX NyHKTOB.
MNepBbi: BOSHUKLIMN MeXOY UHONBNAAMUN KOHMPIINKT HE MOXKeT ObiTb pa3peLléH ¢
MOMOLLbIO COOTBETCTBYIOLLLEr0 3aKOHa, MOTOMY 4YTO ero NonpocTy HeT. BTopon: cyabs
OOJDKEH MPUHATbL CrpaBeisiMBoe peLlleHne, onmpascb Ha 3aKpensaéHHble B 3aKoHe
NPUHLMMBI N 0bLMe NoNoXXeHUA. Tak)Xe CTOUT CKa3aTb 0 TOM, YTO YYEHLIN
npuaep>XxmMBaeTcsa MHEHUA O TOM aHaJIorns rpasa Kak TakoBas OoTCyTcTByeT. B
NOAAEPXKKY OAHHOM NO3ULUN FOBOPUT TOT (PaKT 4TO 415 YCNELWHOro pa3peLlleHmns Toro
NN MHOMO KOHQIMKTA Cyabs O0JDKEH nofobpaTbh NOAXOAALLYIO HOPMY pPerynpytoLLyto
CX0XXMe B3auMOOTHoLWeHUS. NonobHble aencteusa batocTnTens 3akoHa 6onblue BCero
XapakKTepHbl aHaNornm 3akoHa. 3-3a Toro 4to Ansd NnpuMeHeHna aHasornm npasa Ha
NnpakKTuKe, BbllleyKa3aHHble MHON OEeNCTBUSA He OCYLLEeCTBJIAITCHA OHa paccMaTpuBaeTcs
HEKOTOPbIMN YY4EHBIMU KaK nMposBieHnem cynebHoro npasoTeopyecTBa. Mo3numm
HEKOTOpPbIX Y4EHbIX MO BTOpOMY Bonpocy. Hanpumep: E. A. CyxaHoB (OH NbiTaeTcs
06BACHNTb MNOHATUA, KOTOPbIE MOMOralT MPUMEHATb aHaJIOMUI0 NpaBa Ha NMpPakTuKe
«0obLmMe HavYana» N «CMbICA Fpa>KgaHCKOro 3akoHodaTelbcTBa». K nepBoMy TepMUHy
YYEHbIN OTHOCUT OCHOBHbIE MPUHLUMbI FPa>K4aHCKO-NPaBOBOro perysinpoBaHuns,
3aKpennéHHble B CT. 1 Npa>gaHCKOro kogekca (HegonycTUMoCTb NPON3BOJIbBHOIO
BMellaTesIbCTBa B YaCTHbIe Aea, opnanyeckoe paBeHCTBO, HENPUKOCHOBEHHOCTb
CoBCTBEHHOCTU, KaK YaCTHOW, Tak n nybandHon, ceobona norosopa, ANCNO3NTUBHOCTb
(TepMuH, NponsoLwegwmnin ot naTUHCcKoro dispono - pacnosiaraTb, yCTpamBaTb. [laHHas
HOpMa OAET BCEM XUTENAM Hawen CTPaHbl BO3MOXXHOCTb CcBO6OAHO pacnops>KaTbCs
UMELWNMNCA Y HUX NMpaBamun), becnpensaTCTBEHHOE OCyLLeCTBJIeHNE rpa>K4aHCKNX
npas, 3anpeT 3noynoTpebneHns npaBoM, BCEMNPHasa oxpaHa 1 cyaebHasa 3awmTa
rpa>k4aHCKOro 3aKoHogaTesIbCTBa), @ KO BTOPOMY OTpacsieBble 0CODEeHHOCTH,
onpepensemMble crneundpunkon npegMmeTa N MeToda rpakaaHckoro npasa), B.W.
BopoOsHCKUI (OH CHMTAET Y4TO NOHATMA «obwme Havyana n CMbICA Frpa>KgaHCKOro
3aKOHOZAaTeNbCTBa» OTHOCATCA K MPUHLUMMAM rpakAaHCKoro npasa, obwmm
[03BOJIEHMAM U 3anpeTaM N npefesiaMm OCyLecTBNeHNA rpa>KJaHCKNX Npas, KOTopble B



CBOIO o4epenb ABNATCA YacTblo nogpasnena 1), B. B. JlazapeB (OH cHMTAET, 4TO
npUMeHeHne aHanormm npaBa Ha NPaKTUKe COCTOUT He TOJIbKO U3 MCMNOJIb30BaHMUA

06w nx NONOXKEHNN 3aKoHOAATEIbCTBA N €ro NPMHLKNOB, HO eWé N npouecca Co3aaHmns
HOBbIX HOPM 019 PerympoBaHnNs KOHPINKTOB BO3HUKAOWMNX MeXay cybbekTamu.
OcyuiecTB/ieHNEe 3TOW 3aa4M NeXUT Ha npasonpuMmeHnTene. MNMo3»xe HoBOMCNEeYeHHbIN
YKa3 NCNOJb3YIOT OpraHbl Npasocyaus), P. J1. Xa4yaTypoB (13-3a TOro 41o pa3paboTkon
MPUHLMNMNOB 3aKOHOO4ATeNbCTBA 3aHUMAINCh YY4EHbIE TEOPETUKU, NCMOJIb30BaHNE
aHafnornm npasa AN pa3pelleHns Tex Uian NHbIX ges, FOBOPUT O NPU3HaHUK
IOPUANYECKON OOKTPUHLI B Ka4eCcTBe NCTOYHMKA npaBa. O4HaKo AaHHasa TOYKa 3peHuns
He Oblna NPMHATA Hay4YHbIM COOOLECTBOM Hallen CTpaHbl), (HEKOTOpPbIE Hay4Hble
pPaboTHMKN NPNOEP>XNBAIOTCS MHEHUS, KOTOPOE 3aKJIl04aeTCs B C/ieAyoLEM: BECb
CMbICJ1, KOTOPbIN 3a/10)KEH B FPa>XAaHCKOM 3aKOHOAAaTes/IbCTBE BbITEKAET U3 HOPM,
KOTOpble Haxoa4ATCA B HEM, a TpeboBaHnsa 006POCOBECTHOCTU, Pa3yMHOCTU U
CnpaBeasIMBOCTN UCMONb3YIOTCA B 3aBUCMMOCTW OT TOIM0O B KaKUX CJlyHasax NpuMeHsaeTcs
aHanorus npasa. Hay4Hble paboTHUKK, 3aHMMaOLWMECS N3YHEHMEM Teopun npaea,
OTHOCSAT YKa3aHHble MHOW Bbllwe TpeboBaHUA K HaANpPaBoBbIM ((PUIOCOPCKUM 1
HPABCTBEHHbIM). 3@ AAHHbLIMU MOHATUAMUN CKPbIBAIOTCH TaKNe TEPMUHbI KaK «4€CTHOCTb
N afAeKBATHOCTb» Y4aCTHUKOB rpa>kgaHckoro obopoTa, naen gobpa, nonb3bl, obuiero
bnara.

N3-3a CIOXKHOCTEN, KOTOPblE MHOrMEe y4€Hble NCMbIThIBAKOT B pa3peLleHnn Bonpocos 06
ornpeneneHnn aHanormm npaBa U eé NpMMeHeHNe Ha NPaKTUKE OHWN CHUTAOT OaHHbIN
mMeTon n3baBneHuns oT NpobesioB B rpakAaHCKOM 3aKOHOAATENbCTBE 3aNacHbIM U
XYALWWM PEryasTopoM rpa>K4aHCKNX OTHOLLEHUN.

CoBepLUEHHO ApYroe OTHOLWEHNE Y HUX K aHaJlorMmn 3akKoHa. bosbLUMHCTBO Y4E€HbIX
NPUAEPXKNBAKOTCA MHEHUSA, 4TO 418 YPEryMpOBaHUA BOSHMKAIOLLNX MeXAY
WHANBUOAMUN KOH(JINKTOB HY>XHO MCMO/Ib30BaTbh aHAIOMM0 3aKOHa.

Onupaschb Ha BbllLleyKa3aHHble MHOI B3r1A4bl Y4EHbIX, MOXKHO cAefnaTb BbIBOA O TOM,
4yTO B npouecce cynebHbix pazbupaTensCTB Cyabsd KpanHe peakKo UCnosib3yeT aHas10ruo
npaBa. HecMoTp4a Ha AaHHbIAN hakT, paccMoTpuM 6onee NOAPOOHO, KakK OH NMPUMEHSAET eé
Ha NpakTuke. lNMpoueaypa NCNosb30BaHUSA AAHHOro0 MeToda yCTpaHeHunsa npobesos
OCYLLLEeCTBNSAETCA B HECKOJIbKO 3TanoB. NepBbIit: n3y4yeHne Bcex o6CTOATENbCTB Aena.
BTopon: nonck nogxoasien HopMmbl. TpeTuin: obHapyxeHune npobena B
3aKoHopaTesIbCcTBe. YeTBEPThIN: UCCrefoBaHWe NMPaBoOBbIX MHCTUTYTOB (NpaBOBOM
WHCTUTYT - 3TO CUCTEMA, B KOTOPOWN HAaXOAUTCSA B3aUMOCBA3aHHbIE APyl C APYrOM
HOPMbI, 3a[la4a KOTOPbIX 3aK/I04aEeTCA B pPerympoBaHum Tex nam UHbIX OTHOLLEHUN,
KOTOpble MMEKT MeCcTo B 00LEeCTBE) Ha HaM4YMe HOPM PEryampyoLImMX CXoaHble



OTHOLWeEHNSA. MATbIN: NOAXOAAWMNIN YKa3 He Obla HanaeH - obHapy>xkeH npoben B npase -
1N3-3a 3TOr0 UCMNoJib30BaHMeE aHasIoOrMM 3aKoHa CTasio HEBO3MOXHbIM. LLlecTon:
paccMOTpeHne BO3HUKLLEro KOHP/IMKTa Mexay MHAUBULAAMMN, U BbISCHEHME BOMNpPoOCa O
TOM MOXXET /N AaHHbIN cnop 6bITb yperyanposaH npasoM. CebMoN: peLleHmne Bonpoca,
K KaKOW OTpac/in npaBa OTHOCATCHA BO3HUKLUME OTHOLWEHUSA. BocbMon: BbIBOpP HOPpMBI
peryampytolen CXoxxXmne B3auMOOTHOLIEHUSA NN MPUMEHEeHe MeToda JIOFrMYeCcKoro
aHann3a (onpepesneHne AaHHOro NOHATUA aHO MHOW Bbiwe). [1eBATbIN:
yperyampoBaHne KOHMINKTA, NPUHATUE CNpaBensIMBOro peleHns n nsgaHue
NpPaBoNpPUMEHNTENbHOINr0 akTa NogTBepP XX AatoLWero AaHHbIA (hakT.

[0 MHEHWUIO YY4EHbIX N3yYatoLnX Teoputo rnpasa BbIMOJIHEHWE TAaKOro KoJim4yecTsa 3TanoB
nenaet n 6e3 Toro Henerkyto paboty cynen ewé Tsxenee. CI0XKHOCTU, C KOTOPbIMU UM
NPUXOONTCA, CTaNKNBAOTCA B OCHOBHOM CBSi3aHbl C TEM, 4TO HEMHOIME U3 HUX
MOHUMAIOT pPa3HULY MeXXOy aHaslornen 3akoHa v aHasnormen npasa. M3-3a storo
HepeaKu ciiy4yaun, Korga cyabs rnpu UCNOJb30BaHUM aHa0OrMM 3aKoHa Ha3bliBaeT eé
aHasiorven npasa. Takas KparHe HenpocTas CUTyaumsa BO3HUKIIA NOTOMY NOPON Cyabu
OCyLLeCTBJIAIOLIME CBOIO NPOdecCMoHasnbHYI0 AeATeIbHOCTb MMeeT O4YeHb HU3KUN
YPOBEHb 3HAaHNI 3aKOHOB AENCTBYIOLWNX B HaLLEn CTpaHe.

HeocBeOMNEHHOCTb HALLMX CyAeN 0 3aKOHaX UMeKLLNX MecTo B HaLLeM
3aKOHOOATEeNIbCTBE B 3HAYMTENIbHON CTENEHU OrpPaHNYMBAET KPYr UX BO3MOXXHOCTeN. W3-
32 HEé OHM HY OYeHb PeaKOo MUCMOoNb3YIT Ha NpPaKTMKe aHasnoruto npasa. OaHako 13
3TOro NpaBufa ecTb UCKOYeHNs. OHO 3aKII0YAETCA B CAeayoLWeM: eé NCMOob3yT As
pa3peLleHns CNOpPOB CBSA3aHHbIX C 0bpalleHeM B3bICKAHUA Ha 3a/10)KEHHOE MMYLLECTBO
N O B3bICKAHWUN 3a[40/1)KEHHOCTU N0 KPeaAnTHOMY AOroBOpY.

PaccMOTpuM faHHbIe BUAblI KOH(PJIMKTOB Ha KOHKPETHbIX npumMmepax. MNMepsbii: OAO
«[asznpombaHK Nofan NCKOBOE 3aaBsieHNe B cyh Ha rpakaaHky C. MNMpuynHa, No KOTopon
OH Obl/1 BbIHY>XAeH 06paTnTbCA B CyA 3ako4aeTcs B crenywoweM: «fasnpombaHk»
3aKJII04NI C HEN KPeOUTHbIA O0roBOp Ha npnobpeTeHne TpaHCNOPTHOro cpeacTsa (B
OTHOLUEHMW 3aKJTII04EHHOIr0 0roBOpa CTOPOHbLI 3aKJ/II0YUIN eLé OAVH cornalleHune
3asora), OHa npnobpena ero, HO CO BpeMeHeM rnepecTasia BbIMOJHATL YC/I0BUSA
3aK/IO4EHHOro gorosopa. MIMeHHO no 3Ton NnpuynHe «Fa3npomMbaHK» MPUHAA peweHne
TpeboBaTb 4Yepes cya noraweHns 3af0/HKEHHOCTU No KpeguTHoMy gorosopy. OfHaKko
KaK BbISICHMI0OCb NO3>)Ke OH orno3fas C npeabsaBsieHneM gaHHoro TpebosaHus.
paxxpaHka C 6e3 ero paspeweHuns npogasa aBToMobuab (ABNAOWMACA NpegMeToM
3an0ra) rpaKgaHuHy B no ueHe B iBa pasa HM>XXe MNOJIy4eHHON B KpeauT CyMMbl. Y3HaB 0
coBeplueHun e nNoaobHoM caenku, OH NMPUHAM peLlleHne NoaaTb el HOBbIN UCK, @ TakXe
CTOpOHE KynusLlen aBToMobunb. N3-3a Toro 4to «FasnpombaHk» NPonNyCcTua CPOK



NCKOBOW OaBHOCTU (MCKOBas 0ABHOCTb - 3TO CPOKU YCTAHOBJIEHHbIE 3aKOHO4ATes/IbCTBOM
B Te€4eHune, KOTOPbIX TOT UWIN NHON NHAUBUL UMeeT BO3MOXXHOCTb NodaTb UCK B Cy A AN
3alUMTbl CBOUX NHTEPECOB) N HEe CyMen NpefoCcTaBUTb HeobXxoAnMble foKa3aTesbCTBa
CyL rnepBo MHCTaHLUMWN OTKa3an B yAOB/ETBOPEHUN NCKOBLIX TpeboBaHnn. Ecnn ncrey
HeLO0BOJIEH NPUHATBLIM peLleHneM, OH MoXKeT 06paTUTLCA B MHCTaHLMIO NOBbILLE -
CynebHyto Konneruto. OHa NOBTOPHO paccMaTpuBaeT BCce 0b6cToATeNbCTBa Aesa n
BbIHOCUT CBOW BEPAMKT. B paccmaTprmBaemMoOM MHOIO NMpuMepe Kosiierusa coriacuiach
peleHnemM cyaa nepBon MHCTaHUMN. N 3TO HEeCMOTPSA Ha TO B 3aKOHO4ATe/IbCTBE UMesn
MeCTO CcTaTbl 348 NyHKT 1 (ecnm [O/HKHUK HEBLIMOJIHAET BO3JI0XKEHHbIX Ha Hero
obs3aHHOCTEN NN OCYLLeCTBAAET UX He Haghexxawmm obpa3om, To KpeauTop nosy4vaeTt
npaBo yOOBEeTBOPUTb CBOU TpeboBaHMA 3a CHET 3aN0XKEeHHOro nmyuiectsa) n 353 rK PO
(Ha 3a/10)KeHHOe MMYLLEeCTBO CTaBLlee COBCTBEHHOCTbIO TPeTbUX UL, MOXKET ObiTb
obpalleHo B3bICKaHMe).

Takas cuTyauns CrIoXXmnnacb nOTOMYy 4TO: KpeauTop He cyMesn npenbsaBuTb cyny
HeobxoaMMble fOKa3aTeNbCTBa NoaTBep K gatrowme pakT HegobpoCoBEeCTHOro
OTHOLUEHMSA OO/KHUKA K BO3JIOXKEHHbIM Ha HEro 0b6s3aHHOCTAM (CTaTbh 348 NyHKT 1
P®), (aHanormnsa npasa u TpeboBaHUA pasyMHOCTN, OOPOCOBECTHOCTU U
CrnpaBeasIMBOCTU 3alUMLLAT UHTEpEeChl nua OCyLeCTBMBLUEr0 NOKYNKY nMyLlecTBa
Haxogswerocs B 3asiore. OH MMeeT NpPaBo Ha TaKylo 3aLlMTy TONLKO Npu cobnogeHnmn
AByx ycnosui. MNMepeoe: caesnka bbisia Bo3mesgHon. BTtopoe: emy He Obls10 MU3BECTHO O
TOM, YTO UMYLLLECTBO, KOTOPOE ABNASAETCA NpegMeTOM CAESIKMN, ABNSAETCA 3a/I0KEHHbIM.

BTopon: AgBokaT . HanpaBua aneanaunoHHyto xxanoby MmnHmncrtepctsy ®mHaHcoB PO,
(MaBHOMY BOEHHOMY C/ieCTBEHHOMY yrpasieHnto CnegCcTBeHHOro komurteTta PO un
BoeHHOMY ynpaBneHuto. OHa Hanpasuaa eé nMm, NOTOMY 4YTO OCTaslaCb HELO0BOJIbHA TEM,
4YTO CYA NPUHSAN pelleHne OTKa3aTb erl B BO3MELLEHUN MOPaJsibHOro Bpeda n Tpebyet
npuMeHeHusa aHanorum npasa. B Her agBOKaT yKasasia NPUYUHbLI, MO KOTOPLIM Yy Heé
€CTb NpaBO Ha Hero. Bo-nepBbix: cyaebHbIn Npouecc No yroJlOBHOMY Aefly B KOTOPOM
OHa 3aluMulana nHTepechbl NoACYAMMOro yCrneuwHo 3aBepLunsics, O4HaKo nocsie 3Toro
3aWNTHULA NHTEePeCcoB NpecTyNHUKa BOBPEMS He NoJlyydnsaa OT Hero npuymnTatoLmecs en
BO3Harpa>xaeHue. Bo-sTopbix, [ 06paTnna BHUMaHMeE Ccyaa Ha TOT PaKT, 4TO npu
ocyLlecTB/IeHUN CBOW NpodecCnoHasibHOW AeATesIbHOCTU OHa He UMeeT npasa
OTKa3blBaeTCs OT TeXx AeJl, KoTopble ABNATCA YacTbto €€ paboThbl, MOTOMY 4TO NoA0OHas
DeATeNIbHOCTb perynmpyeTcsa TpynoosbiM KogekcoM. BeicnyLlias MpuymnHbl, N3N10XKEHHbIE
en, cyn c4én nx HeoboCHOBaHHbLIMM M YKa3as Ha TOT (paKT YTO BOMPOCHI, CBA3aHHbIE C
onsaTon Tpyha afBoKaTa, y4acTBYIOLWEro B KayecTBe 3alWNTHUKA B YrOJIOBHOM
CyLornpou3BOACTBE, PeryjmpyroTca cneunasbHbiM 3aKoHO4ATEe/IbCTBOM - PefiepalsibHbIM



3akoHOM «Ob6 afBOKATCKOM 0eATeNbHOCTU U afgBoKaType B Poccnnckon depepaunn». N3
BbILLEN3JIOXKEHHOIr0 MOXHO cAenaTb BbIBOA O TOM, 4TO npumeHeHune Tpynosoro Kogekca
N aHanornum npasa As4 paspeleHns noAodHbIX KOHM/INKTOB HEBO3MOXXHO. NepBbIn
cnocob HeNb3H UCNoJIb30BaTh, MOTOMY 4YTO CMOPbI CBA3@HHbIE C OMNJIATOM aiBOKaTCKOWN
[esaATeNbHOCTN MOXXHO peLwnTb C noMoubio ®PefepasibHOro 3akoHa «Ob afBOKaTCKOM
neATeNbHOCTN U aaBokaType B Poccunckon depepauynm». Btopon He moxeT BbITb
NPUMEHEH Ha NpaKTUKe, NOTOMY YTO B 3aKOHOZATENbCTBE MMeeT MeCTO YKa3aHHas
MHOIO BbilLEe HOPMa 1 NO3TOMYy B HeT npobena. Ha 3Tom BCE, nepenaém K BbiBOLY.

BbiBOo4: AHanorng 3akoHa u AHasiormsa npaesa UrparT 04eHb BaXKHY0 poJib B U3basieHun
oT npobenos B 3akoHofaTeNbCTBE. barogaps UM cyib UMeT BO3MOXKHOCTb
pa3pelaTb KOHPNKTbI, KOTOPbIE HNKAK HEe PeryanpyrTca 4eNCTBYOLWMUM
3aKoHOo4aTeNnbCTBOM. O4HAKO UX MPUMEHEHME Ha NPAKTUKE KPamHe 0CI0XKHEHO Mo
HEKOTOpPbIM NMpuiYnHaM. B OCHOBHOM Takasa CUTyauusa CKagblBaeTCAa NOTOMY 4YTO B
AHanormuy 3akoHa n AHanoruuy rpasa UMeKT MeCTO CNOPHbIe BOMPOCHI, KOTOPbIE YYEHbIE
HWKaK He MOryT pa3pewnTb. lNpnMep CnopHbIX BOMPOCOB B AHAaNOM MM 3aKOoHa - 3TO
yC/1I0BUSA €€ NPUMEHEHNSA N BO3MOXXHOCTb MCNOJIb30BaHMA B NyBANYHBIX OTpacniax npasa,
a B AHasiornm npaBa - €€ onpeaesieHne n npaBusibHoOe NMPUMEHEHNE Ha NpakKTUKe.
HecmoTpsa Ha Hannymne noaobHbix Nnpobnem cyabn B 3aBUCMMOCTU OT CUTYauunn
NCNoNb3ylT AaHHble MeToAbl yCTpaHeHnsa npobenos. Hanbonee BoctpeboBaHHbLIM y HUX
ABNSAETCA aHaNormsa 3akoHa. MHormne n3 cygen npu paspeLleHnm Tex Uiam NHbIX
KOH(/IMKTOB Ha3bIiBalOT AHasornio 3akoHa AHanoruven Npaea. Kak npasnnio, cyabu
COBEpLUAIOT TakKne cepbEé3Hble oWnbKM, NMOTOMY YTO He 3HAIOT 3aKOHbI, AeNCTBYOWMNE B
Halwen cTpaHe.

naBa 3.

AHanorus 3aKoHa M aHaJIorusa npasa 3a pyoexxom.

Kak 6blJ10 yKa3aHO MHOIO BbiLLE B HalleM 3aKOHO4ATeNbCTBE CyLeCcTBYOT npobenbl. K
CcoXXaJieHuto, AaHHas npobnema He obollia CTOPOHOM 3apybexxHble CTpaHbl. Takxe Kak n
B Halleln cTpaHe, B3rnaabl y4€HbIX Ha Npobesibl B NpaBe 04eHb CUIbHO OTJINYAOTCS.
Hanpumep: HeKoTopble Hay4YHble PaboTHUKKN 3apyBeXXHbIX CTPaH NPUAEP>KUBAOTCS
MHEHWS 0 TOM, 4TO NpobesioB B 3aKOHOAATENLCTBE KaK TaKOBbIX He CyllecTByeT. Takne
B3rnaAbl y HAX CPOPMUPOBAINCE, MOTOMY YTO OHM CHMTAIOT YTO MPABO - 3TO JIOFNYECKM
3aMKHYyTasi CUCTeMa, B KOTOPOM MOXXHO HalTX MOXXHO HalTK BCe HEOOX0AMMble 3aKOHbI,



B TOM 4YuCsie U 4NS ClyYaeB HeyperyanpoBaHbliX LENCTBYIOLLMM 3aKOHO4ATEIbCTBOM.

Onupascb Ha YKa3aHHYO MHOW NO3MLIMIO MHOCTPaHHLIX Y4€HbIX B. B JlasapeB caenan
BbIBOAbl O TOM, NOYEMY CTaJI0 BO3MOXHO CyLlecTBOBaHME noaobHbIX B3rnanos. Bo-
nepsbiX, 060)KeCcTB/IeHNEe NpaBa, a BO-BTOPbIX €ro Norm4yeckas 3aMKHYTOCTb.

OborxecTBNeHMe npasa - 3To0 ybexxaeHne rpa>kgaH TonW UK MHOW CTPaHbl B TOM, 4TO
npaBy HY>XHO OTHOCUTBLCS K YBa>K€HMEM U MOMHUTL O ero 6bespasaesibHOM roCrnoAcCTBe.
daHHble B3rnanbl pasaenan Yesape bakkapua.

CTOpPOHHMKaMK NIOrNYEeCKON 3aMKHYTOCTK (e€ onpeaeneHme 6b1s10 yKazaHO MHOW BbiLLe)
obinn: P. NepuHr (byayyn npuBep>xeHuem NoA0OHbLIX B3r1S40B HE OTpuULLaa TOro 4To
0enCcTByloLEeEM 3aKOHOAATEeIbCTBE MOrYT MMEeTb MeCTO HOPMbl HEAOCTaTO4YHO XOPOLUO
npopaboTaHHblIe 3aKoHOTBOPLOM), K. Beprbep (oH Bbia1 cornaceH ¢ MHeHueM P. NlepuHra.
Tak)xe CTOUT CKa3aTb O TOM, 4TO Yy Hero bbin1o cobcTBeHHOe onpeneneHve npasa. OHO
BbIFAANT creayowmm obpa3om: 3aKOHO4ATENIbCTBO HE HY)XAAeTCA B MPUMEHEHUN
AHanornu 3akoHa u AHanorum npasa, NOTOMY 4TO MOXeT U36aBUTbLCA OT TOro NN NHOIO
npobena 3a CYET CyLWEeCTBYOLWMNX B HEM HOPM. Tak>Xe Kak 1 P. lepnHr oH oTpuuan
cywecTtBoBaHume npobenos B npase. beprbep cyntan 4TO CUTyaL MU, KOTOPbIE HE MOXKET
paspewnTb 4EeNCTBYOLWEee NpaBo BO3HNKAOT 1U3-3a HernpopaboTaHOCTN 3aKOHOB UK Xe
NX MOJIHOro OTCYTCTBUA), O>KOH OCTUH (OH 3a/10XKMNJT OCHOBbI OPUONYECKOr O
no3mtmeusMa. B 1832 Bbinyctun paboTy nog Ha3dBaHueM «Jlekuunm o topucnpyneHumnn,
nnu unocoduma NO3NTUBHOIO Npasa». B He OH NM1can 0 TOM YTO MOXXHO caenaTb AN
TOro 4100bl HOPMbI UMEKLWME MeCcTO B 3aKoHo4aTeNbCTBe CTas M bonee NOHATHLIMK A4
rpa>xgaH. Mo ero MHeHUO, HeobxoaMMo N3baBNTb NPaBO OT: 3TUKWU, MOPaU, PESTUTUN N
NCMxosornn. Takyto no3nuunio y4€Hbln o6bACHNA TeMm, 4To ntoan, obnagarowme
onpenenéHHoM CTeneHbio BNacTN MOryT KOHTPOIMPOBATh NoBefeHne Apyrux Jloanen.
OnHakKo ero ycunumsa 6blv HanpassieHbl HE TOJIbKO Ha To 4Tobbl ybupaTb U3 NpaBa Te nau
NHble pa3genbl. OCTUH 04eHb X0Ten, 4Tobbl NPaBo CyLWeCcTBOBaJIO B BUAE KOOEKCOB.
MNocne npeobpa3zoBaHUA NpaBa B KOAEKCbI OH cHUTaN HeobxoamMbiM 406aBUTb B HUX
cynebHble npeueneHTbl, KOTOPblIe pacnpocTpaHeHbl B BennkobputaHun. K coxxaneHuto,
peasnin3oBaTb AAaHHYIO nAe OOBOJIbHO HENPOCTO. BCé neno B TOM, 4TO TOJIbKO
coBepLUeHHasa cucteMa NpaBoOTBOPYECTBAa MOXET M3baBUTb CTaTyTHOE NpaBo OT
MHOro4YncseHHbIX npobenos), I'. Kenb3eH (OH 0OCHOBas HOPMATUBUCTKOE y4yeHue. Ero
CYTb 3aKJll04aeTCAa B CsiefyoLleM: 3aKOHbl CYLLLeCTBYIOT B BUAE onpenesi€éHHON
nepapxmun. OHa BbIrNA4UT cnepyowmm obpasom: bnarogaps HopMme, KOTopas 3aHMMaeT
rnaBeHCTBYOLLee MoJIoXKeHMe, MOMyT COBEPLUEHCTBOBATLCA ApYyrue Haxoasuleecs
ropasfo HMXe Heé. B Tex csiydasix ecsin TaKoBOW HOPMbl HET B AEeNCTBYIOLWEM
3aKoHOZaTeNbCTBe, TO Kenb3eH npeanaraeT UCNosib30BaTh CyA AJ189 TOro 4Tobbl TakoBas



nosiBusachk. MMOMMMO BbilLeyKa3aHHOIr0 BOMNpPOCa OH yaenseT BHUMaHNe TakKoMy MOHATUIO
KaK TexHun4eckKoe ynyuieHune 3akoHogaTens. [1o ero MHeHUo aHHbIN TEPMUH He AenaeT
npuMeHeHne TOro Uan MHOro 3aKoHa Ha NMPakKTUKe HEBO3MOXHbIM (TeM CaMbIM He
co3paBas, npoben B npaBe), HO CO30aéT onpefesiéHHble TPYAHOCTN, KOTOopble MOryT
YCJIOXKHUTb NpoLecc yperysmpoBaHUs TOro Uin MHOro KOHIMKTA), (oTpuuann
cyuwiecTBOBaHMe npencraBuTesnin Ncuxonornyeckon teopmm npasa. OgHUM 13 HUX Bbin 3.
P. BupnunHr. Ha gaHHyo TeMy OH Nucasn: rpakgaHe ToM UM NHOMN CTPaHbl BblpaXkatoT
CBOE OTHOLUEeHVe K HOBbIM HOpMaM MNpu NOMOLLN YyBCTB U 3MOUNA. UIME@HHO OT HUX
3aBUCUT TO, KakK BOCNPUMYT UHOUBUAbLI T€ NN UHblE HOBOBBEOEHUSA B
3akoHopaTenbcTBe. OnNMpascb Ha HUX, OHW MOTYT cAefnaTb BbIBOL O TOM CMOrauv Jin
HOBble YKa3bl YCTPaHUTb Npoben nam oH BCE eLé cyuwecTByeT B 4ENCTBYOWEM MpaBe).

Cpeam y4éHblX Oblin N Te, KTO OTKa3blBaJICA NPU3HaBaTb NOJIHOE OTCYTCTBME Npobesios
B NpaBe. PaccCMOTPUM HECKONbKO NPUMepPOoB: (aHHOW TOYKN 3peHns NpuaepXmMBaancb
NPUBEPXXEHLLblI COLMOIOrMYeCKON WKOoJbl. OQHUM 13 HUX Bbin E. pnnx. dsnaace
CTOPOHHUKOM NOAO0BOHbIX B3rNa40B, OH HE MOl He HarnmcaTb O HUX. IPAnUX nucan
cnepytoulee: obLecTBO pa3BmMBaeTCsA ropasfo bbicTpee, 4YeM 3aKOHOAATeNIbCTBO. U3-3a
3TOro B NocsegHeM NosBAAITCSA MHOXKECTBO HOBbIX NpobesioB. KOHEYHO XKe BCe yCuins
TOro MHOro rocyfapcTBa HarnpaBieHbl 3PMEKTUBHOE yperysmpoBaHns nogobHbIX
BOMPOCOB, HO TEMI C KOTOPbIM OHO 3TO AeslaeT OCTaBAAeT XenaTb sy4wero. U3
HanMmcaHHoro E. 3panxomM MOXXHO caesiaTb BbIBOA O TOM, YTO OH U €ro

e JVNHOMBILWIEHHUKN He oTpuuann cyulectsoBaHmne npobenos B npase), 3. LlutenomaH
(Tak>Xe KakK N CTOPOHHUKW COLMOJIONrM4eCKOW WKOJIbl, OH He OTpuLas CyLlecTBOBaHME
npobenos. UntenbmaH pasgensn ynyweHna Ha ABa Buaa. lNepBbli: B Npase, a BTOPON: B
3aKoHe. B oT/in4yme oT MHOMMX APYrux y4€HbIX OH HE NMoafep>XmBan Te3nc o ToM, 4TO
caMmo rno cebe gencreylowee 3aKOHOAATENLCTBO HE UMeeT Npobenos, Mo ero MHEeHMIo,
OHW MOryYT, HaXO0OATCSA TOJIbKO B MPUHUMaeMbIX FoCy4apCcTBOM HopMax. OgHako ToT
akT, 4To LUnTenomMaH He noaaep>xmBaeT CBOUX KoOJI1er B BbllLleyKa3aHHOM MHOO
BOMpocCe eLé He O3HaYaeT y Hero HeT C HAMK 0Bl mMX B3rnaa0B Ha Hay4Hble BOMpochl. OH
Tak>Xe Kak 1 ero kosneru gennt npobenbl Ha «HacToAWME» N «HEHACTOoALLME».
OnpefeneHve 0aHHOIo BUAa yNnyLLEeHU S y>XKe yKa3bliBasl paHee, HO 3TOo 6b1s10 AaBHO,
MO3TOMY MHE Ka)KeTCsl HENnJIoXon naeemn Hersoxo noBToOpuTb ero ewé pas. BoT oHo:
«HacTosALMeE» (Mexay MHONBNAAMUN BO3HUK KOHMIIMKT, KOTOPbIN CyObS OOJIKEH
pa3peLlnTb N BBIHECTU CBOW BEPAUKT MO pacCMaTpMBaeMoMy fesly, HO OH He MOXeT
3TOro caeslaTb MNOTOMY YTO B 3aKOHE HET HOPM, KOTOopble MOor/in 66l MOMOYb €MY B 3TOM
BOMpPOCe) «HeHacTosAwme» (CMTyauns, Korga AencTeyrowme HoOpMbl 3aKoHogaTeIbCTBa
npepnaratoT 41a peLlleHns CrNopHbIX MOMEHTOB B TOM UM UHOM Aesie cpa3y HeCKOJ1bKO
nyTen oasa ero paspelleHuns, HoO He roOBOPAT, KaKoM MMEHHO HY>XHO BblOpaThb).



CywecTBOBaHMe Takoro Tuna npobesioB B 3aKOHOA4ATEe/IbCTBE OKa3biBaeT O4YEHb
nonoXxutenbHoe BanaHue. OHO 3aKJ4YaeTCcsa B CefyloweM: y oTe4eCTBEeHHbIX U
3apybeXKHbIX YH4EHbIX CXOXUe B3rnaabl Ha HUX. [aHHbIN (hakT 3TO, NoXKanyn,
eQNHCTBEHHOE, 4TO UX obbegnHaeT Mexay cobon. Beab 1 Te n Apyrme HMKaK He MoryT
MPUNTUN K eAUHOMY MHEHUIO KaCaeMo KNaccudukaumm Hego4e€ToB B npase), J1. dynnep
(ma>ke ecnu npu Cco3faHUM HOBOM HOPMbI FOCYAAPCTBO NPUSIOXKNIIO MaKCUMYM YCUITNIA
3TO He rapaHTUpyeT TOro 4To oHU 6yayT cnocobHbl yperynmpoBaTb /060N KOHGINKT. B
OCHOBHOM TaKas CUTyauus CKaagblBaeTCsa M3-3a TOro 4TO NpoLecc co3gaHna HOBOIro
3aKOHa OCyLeCcTBAAETCHA ropa3fo MeasieHHee, YeM pa3BMBaloTCa obulecTBEHHbIEe
OTHOLWeHNA. MHeHne dynnepa 04eHb CXOXe C CyLeCcTBYOLWMM B Npase Te3ncom. OH
BbIFNAONT BOT TaK: yNyLWeHNs B 3aKOHO4AaTeNIbCTBE UMET MeCcTo B J1loboM rocynapcTse.
MpuynHa, n3-3a KOTOPOW OHU BCE BpeMs MOABAAIOTCHA, HECMOTPSA Ha Te YCUIINSA, KOTopble
rocygapcTBa npunaratT a8 pa3peweHuns 3Ton npobaemMsbl, 3aK104aeTCa B TOM, YTO
coumnanbHble B3auMOLeNCTBUSA 3BONIOLNOHUPYIOT ropa3fo bbicTpee, 4eM NPUHUMAOTCA
HOBble HOPMbIl. CX0OXKeCTb Te3nca  MHEHUSA YY4EHOro BUAHA HEBOOPYXKEHHbLIM I1a30M),
.JlayTepnaxT (oH c4ymTan, 4To npobenbl B npaBe NOSABASAOTCA NO ABYM CBSA3aHHbIM
Mexay cobon npmnynHam. MNepBas: 3akoHogaTesb obnagaeT HU3KUM YPOBHEM
3aKOHOTBOpYeCTBa, BTOpPas: U3-3a 3TOr0 Ka4eCTBO NMPUHUMaEMbIX 3aKOHOB OCTaBNseT
XXenaTb Jy4yllero.

B 3apybeXkHbIX CTpaHax TakXe Kak 1 B PO, npobnema npobenos B 3aKOHO4ATENIbCTBE
pa3peliaeTcs npu nomoLlm AHanorum npasa u AHanorum 3akoHa. HauHém ¢ nepsoro.

Mpouecc NpuMeHeHNa aHanornm npasa 3a pybe>xom BbIrNaguT ciegyowmm obpasom:
0N pa3peLleHnsa KOHMPINKTOB, KOTOPbIE HE peryampyoTca OeNCTBYOLWUM
3aKOHOLATEeNIbCTBOM HOPUCTOM A0/DKHa BbITb NogobpaHa HoOpMa, perynpyoLas CXoxme
obLwecTBeHHble OTHOoWeHMsA. OcyllecTB/ieHMe AaHHOIo npoLecca NpoucxognT B
HEeCKOJ1bKO 3Tanos. MNepBbin: 48 TOro 41obbl NpasnibHO NogobpaTh NOAXOAALLYIO
HOPMY IOPUCT LOJIKEH ONpenesinTb Kakom y Heé xapakTep. OHa MoXeT bbITb
OencTBylouen (ABNSeTCa YaCcTblo AENCTBYOLWEro 3aKOHOAaTeNbLCTBA N PeryampyeT Te
NNn NHble obLLeCTBEeHHbIE OTHOLLEHUS) U HenucaHble (CYyLWeCcTBYOT HOPMbI, KOTOpPbIE MO
TeM WM UHbIM MPUYMHaAM He SBASITCA YacTbio AEeNCTBYIOWEro 3akoHogaTeIbCTBa,
0OHAKO, HECMOTPSA Ha 3TO OKa3blBalOT CyLeCTBEHHOE BAMAHNE Ha 0bLLeCTBEHHbIe
OTHoLWeHMA. B ocHoBe NoaobHbIX YKa30B sieXXanan He nonoxxeHums florosopa o EC, a
Tpagnumun, KOTopble CBONCTBEHHbLI TOMY WM NHOMY FOCYapCTBY SABMSAIOLLMMCS YS1I€HOM
EC n mexgyHapogHoe npaso. MoaobHbIn noaxon noMoraeT opucTamMm HauTU CXOXKeCTb
MeXAy pacCMaTpMBaEMbIM A€/1I0M U HOPMOW, KOTOPYIO OHW Bbibpanu ans ero
paspelleHns. YKa3zaHHble MHOM Bbllle MeTobl, KOTopble cTpaHbl EC ncnonesytoTt ans



NPUMEHEHMS Ha NMPakKTUKe AHAJIOrMK 3aKOHA OY€Hb CUJIbHO HaNoOMUHAOT MeTo obLuero
npasa. OOHaKO, HECMOTPSA Ha 3TY CXOXKECTb, UMET MecTo HEKOTopble Npobiemsl
CBSI3aHHble C MPUMeHeHneM aHalorMm 3akoHa. Bcé neno B ToM, 4To B 0bLlEM NpaBe ecTb
TpaguLns, KOTopas 3ak/lo4yaeTcs B criefyoWeM: NPpUHLMN pa3aesieHne BnacTen He
JOMYyCKaeT NPUMEHEHNS aHaIorn 3aKoHa.

Ecnm Ta nnam nHas KOHMAMKTHaA CUTyauuns He MoOXXeT ObiTb pa3pelleHa C MOMOLLbIO
OEeNCTBYOLLEro 3aKoHo4aTeNbCTBA M aHaNOrMM 3aK0oHa, TO B ief10 BCTynaeT obuiee
npaeo.

B He3aBMCMMOCTU OT 4ero Obin paspewwéH BO3HUKLLUMN MeXOy UHONBNAAMUN KOHMNNKT C
MOMOLLbIO @aHaIOrMM 3aKOHa Uanm obuiero npasa, A0/KHbI 6bITb cobnogeHbl ABa BaXKHbIX
TpeboBaHuMsA. [NepBoe: CTOPOHbI CyaebHOro npouecca paBHbl B CBOMX NpaBax u
06a3aHHOCTAX. BTOpoe: cyabsa 00/IKEH MPUHATbL peLleHmne no ToMy Uinm MHoMy neny,
OMNMpPasAcChb TOJIbKO Ha OENCTBYIOLLEEe 3aKOHO4ATeNIbCTBO. [lasiee pacCMOTPUM, KakK
HeKoTopble 3apybe)xHble CTpaHbl NPUMEHAT AHANIOMMNI0 3aKOHa Ha NMPaKTUKe.
Hanpumep: (aHrnunckoe npegnpuatms Union Fracaice de Cereales obpaTtnnocs B
EBponenckuinn cyn CnpaBedsIMBOCTU C UCKOM B3bICKaTb C HEMELKOM TaMOXHN <<
OOMOSIHUTESIbHbIE KOMMEHCALMOHHbIE CyMMbl. F@pMaHCKue BAacTU BbICTYMUAN NPOTUB
ynoBsieTBOpeHMs NogobHbix TpeboBaHnn. B nogoep>xKy NPUHSATOrO peLleHns oHN
NpMBEJIN HECKOJIbKO (PaKTOB: CYy4HO C rPy30M 3aTOHYJI0, B CBS3M C 3TUM NMPoUcCLLIEeCTBNUEM
OblNn yTepsHbl AOKYMEHTbI NoATBepXAatowme hakT 3aBepLleHns NMMOPTHbIX
hopManbHOCTEN B rocygapcTBe Ha3HavyeHns. HeobxoagnMoCTb X NOJNyHeHUs
3akpenneHo n. 2 ¢cT. 5 OupekTuebl Ne269/73. N3-3a TOro 410 yKasaHHoOM MHOW [MpekTuBa
He npefycMaTpuBaiia BO3MOXHOCTb force majeure geno morno 6bl pa3pewmnTcs B NoJb3y
HeMeLKux Bnacten. OgHako cya ON4 pa3pelleHns 3Toro KOHMINKTa ncnosb3oBasn CT. 6
OnpekTuebl 192/75 ,8 KOTOpon 6bINM y4TEHbI BCE 0OCTOATENLCTBA AAHHOIO Aena, B
pe3ysibTaTe Yero KoMrneHcaumnsa BCé- Taku bbina nonyyeHa.

OnpekTuBa, KOTOpasa NomMorja yperyampoBaTb PaCCMOTPEHHYIO MHOIO Bbille CUTYauuto
Oblna NpMeHeHa Ha NpakTUKe B HECKOJIbKO 3Tanos. MepBbIn: Cyabe HY>KHO 6b1s10
OOoKa3aTb Hanmyme npobena AupektTmee Ne269/73. OH coenan 3To, yKasaB Ha TOT hakT,
4YTO B CJZIOXKMBLUENCSA CATYaALMWN OHA HE MOXKET BbIMNOJIHATb CBOKO OCHOBHYIO (PYHKLUIO.
OHa 3aksovaeTcsa B cnegywoweM: [InpekTruBa A0JIXKHaA NoMoraTb npucoeamnmHeHuto K EC
HOBbIX FOCYAPCTB M KOHTPOMPOBaThb, 4TOObI NpoLecc TOProB/n MeXxay HUMK
OCyLLLeCcTBAANCA C cobnogeHneM npuHUnna npnoputeToB MHTepecos CoobuiecTsa.
BTopon: cyabs NpUHSAN pelleHmne UCnosib3oBaTb aHasNOrno 3aKoHa ON4 YperyampoBaHus
3TOro KOHAMKTA, MOTOMY 4YTO HY>XHO BbIN10 caenaTb 3TO € cobnoaeHnem notTpebHocTen
CoobuwecTtBa. Ecnm 661 OH ocyLecTBS CBOIO NMPodheCcCnMoHasnbHYO AeaTeNnbHOCTh 6e3



y4éTa yKa3aHHbIX MHOIO Bbille ocobeHHOoCcTen, 3To Morao 6bl mocTaBuTb YneHoB EC B
HebnaronpmATHbIE KOHKYPEHTHbIE YC/IOBUSA MO OTHOLWEHUIO K FrOCy4apCTBaM-
dKCMopTépamM He aBnaowmxca YneHamm CoobuiectBa. K cH4acTbio Cyabs OTHECCS K CBOEW
paboTe Cco BCEN OTBETCTBEHHOCTbLID, YTO NOMOIJ1I0 eMy nogobpaTbh NOAXOAALLYIO HOPMY
0N yperyampoBaHnsa BO3HUKLLErO0 KOHMNKTA), (CywecTByeT TpM NPUYnNHbI N3-3a
KOTOpPbIX CYy[, HE MOXXeT MUCMOoJIb30BaTb aHaJIOrMIO 3aKOHa A1 pa3peLlueHns Toro uin
MHOro KOHNnKTa. lNepBaa: KBannudpuumnpoBaHHoOe MosiHaHNe. BTopada: KOHCTUTYLUOHHbIE
orpaHunyeHuns. TpeTbs: OTCYyTCTBME CXoACTBa. PaccMoTpuMm Korga He cobnogeHo
nocnegHee TpeboBaHme. Hemeukoe npegnpuaTne-akCcnopTép obpaTnnoch K BNacTAM 3a
OEHEeXHOM KOMMNeHcaunen, noToMy 4TO Macsio, KOTOPOEe OHU O0/KHbI Oblv NpuBecTn B
BenunkobpuTtaHuio 3aToHYs10 B CeBepHOM Mope. K coXXasleHUIo, OHWU O0TKa3aim eMy B 3TOM
TpeboBaHmsA. CBOM O0TKa3 BAaCTb 060CHOBaNa TEM, 4TO NpeanpusTne He BbIMOJIHEHO
NMMNOPTHbIE POPMaNbHOCTU. [1Na yperynnpoBaHmns nogobHOro poaa KOHMGANKTOB CyaAbEN
MoXXeT 6bITb ncrnonb3osaHa Oupektmea Nel380/75, 0AHAKO B HEN HNYEro He HAaNMCcaHo O
force majeure. UcTeuy npennaran cyny paspewnTb 3TO A€10 NpY MOMOLLM aHaNorum
3aKOHa (KakK paccMOTpPeHHOM Bbile rnpumepe). OgHaKo OH OTKa3aJ eMy B LaHHOM
TpeboBaHMK. CBOMN O0TKa3 cyabsa 06bACHUA Ccpa3y ABYMSA npudnHamu. MNepeas: OupekTusa
Ne 1380/75 Hanpas/ieHa Ha 3allUTYy MHTEPEeCoB BCeX rocynapcCTB ABJIAILWMNXCA YacTbio
CoobuwiecTBa. BTopas: ctaTbsa 6 AnpekTuBbl Ne192/75 cTpeMUTCH 3alLNTUTb TOJIbKO
HEeKOoTOpble CTpaHbl 3aHMMaoLWKne 3KCNoOPTOM. PaCcCMOTpPEB YKa3aHHbIe MHOIO Bbille
OnNpekTuBbl, MOXXHO CcOeslaTb BbIBOL O TOM, YTO MEXAY HUMUN HET CXOXKEeCTU, a 3HaUYUT
rnpuMeHeHve AHaslormm 3aKoHa HEBO3MOXXHO. A Ternepb N3y4YnM NpoLecc NnpuMeHeHus
AHanoruu npasa B 3apybeXxHbIX CTpaHax.

Mpouecc NpMMeEHeHNs aHaIorny NpaBa B 3a pybeXxoMm BbIrNaauT cieayowmm obpasom:
TOT WUJIN MHOW KOHMJINKT MOXKET ObITb paspeLleH, ecin B AeNCTBYOLLEM
3aKOHO4aTeNIbCTBE MMEeT MecTO HOpMa, KoTopas paHee Bbisia co3faHa NpyY MOMOLLM
MEeToLa NIornM4yeckoro aHanmsa. BcnmomHmum ero onpeneneHve. Meton Norn4eckoro
aHasn3a - 3TO NPUEM, KOTOPbIA MOXXET MOMOYb CyAly B pa3pelleHnmn aesn, aAna KoTopbixX
HeT NoAxoAswero 3akoHa. Ero cyTb 3aktoyaeTcs B ciieayowem: cyn noabmpaeTt HopMmy,
KOTOpas persiaMeHTMpyeT NOX0XNe colmanbHble B3aUMOLENCTBNSA U MOTOM 13 HEé
NnoJsly4aeT HOBble 3HaHWS, KOTOpPble NO3BOJIIIOT eMY MPUMEHUTb €€ OJ151 PeLLUeHNs TOro
WX NHOTO Aena) NogBecTn ux K Hei. MocnegHuin: onmpascbk Ha AaHHbIe NOJTyYeHHbIe C
MOMOLLIbIO MeToa JIOFMYECKOro aHanmsa, cyn opMmpyeT obuiee NnpaBuo, KOTOpoe
byneT NpUMeHsTbCS, ecnn B ByayLiemM BO3HUKHYT nofobHble cnyyaun. Mpu npuMeHeHnn
aHasIorum npaBa Ha npakTuke EBponenckuin cyn CnpaBeanmBoCT UCNOJb3yeT
KOHTUHEHTaIbHYO Tpaanumio NnpaBa BMecTo obuier. OQHaKo OH He CYMTAET, YTo eé
NCMNONb30BaHNE MOXXHO pacCLEeHNBATb Kak aHasIorny NpaBa Ha NpakTuKe.



PaccMOTpUM HECKOJIbKO NPUMEPOB NMPUMEHEHUSA aHaNI0OrUKM rNpasa Ha NpakTuUKe.
Hanpumep: (cyabe Heobxoamm, paspewmnTb cnop Mmexay Fepmanmnen n Ntanmen. OH
3ak/o4aeTca B cnepyowem: obBMHsAEeMble UMNOPTUPOBaIN S67104HbIN YKCYC 13
FepmaHunm B UTanuio. NMoaobHble oencTBmsa NpoTuBopeYaT N. 2 CTaTbs 2 NTaJIbAHCKOrO
3akoHa Ne 991 Ha Npon3BOACTBO U COLIT YKCYCa, B COOTBETCTBUMN C KOTOPbIM YKCYC
00o/KeH 6bITb NPON3BOAHBIM OT BMHA. [11a pa3pelleHns 3Toro KoOHMKTa Cyabs pewmnn
NCNoJsib30BaThb [eJ10, KOTOPOe O4eHb NoxXoxXe, 3T0. BOoT OHO: (HeMeuKuMe BnacTun
3anpeTuan Npoaaxky AyxoB KaTeropum «Branntwein», NOTOMY 4TO B X COCTaB BXOA4MU
dhpaHuy3cknm nukép Cassis. OaHaKo AaHHbIN 3anpeT KOCHYJICA He BCeN napTum ToBapa,
a TOJIbKO TOW B KOTOPOM coaepxaHne nuképa 6bino Huxe 32 %. B utore gaHHoe oeno
paspewwmnnocb B Nonb3y ®paHuun). PaccmoTpes oba aena cynbsd, caenan BbiBO4 O TOM,
4YTO MeXAY HUMN eCTb CXOXXEeCTb, MOTOMY YTO OHU 3aTparnmBatoT MPUHLWM, BbITEKAOLWNIN
n3 cT. 30 doroeopa o EC), ( benbrus obpaTtnnacb B cyn € uICKoM K Komunccumu. E€
TpeboBaHMA 3aK/0YaAOTCA B cefytoueM: oHa xo4eT, 4Tobbl Komuccusa nepectana
CYMTaTb NOXKEPTBOBAHUSA (ABNAIOLWENCA rOCYyJapCTBEHHOW MOMOLLb) pernoHasibHOMY
WHBECTULMOHHOMY areHTCTBY HECOBMECTUMbIMUK CO CTaTbén 92 [JoroBopa 1 oTMeHunNa
CBOM 3anpéT. Ona Toro 4Tobbl pa3pelwmnTb 3TOT KOHMPINKT Cyabs HALLEN Noxoxkee Aeno.
BoT oHO: (EBponenckas Komuccma Hanoxuna Ha komnaHumio Hoffmann La Roche wtpacdp v
npukKasana NpekpaTuTb HapyweHus). Oba gena obbeanHseT oauH PakT. B AaHHbIX
cynebHbix paszbupaTtenbctBax bbis1 HapyLweH OCHOBHOW nMpuHUMN npasa CoobulecTBa -
ObITb BbIC/IyLWEHHbLIM. B nepBoM gene gaHHoe HapyweHumne 6b1J10 Bbipa>XeHo B TOM, YTO BO
BpeMsa agMUHUCTPaTMBHOIO npoLecca KoMNaHusa He CMorjla 03HaKOMUTLCHA C TEMU
OOKYMEeHTaMn N fokKa3aTesibCTBaMun, KOTopble Bblin NpeacTaBneHbl B cyae. Bo BTopoMm
Benbrnnckoe nNpaBnTeNbLCTBO FOBOPUT O TOM, 4TO KoMuccusa He obpaTuna cBoé
BHMMaHWe Ha L, MOCTaBUBLLUMX MOL COMHEHME BblgesieHne rocyiapCTBEHHbIX CPencTB,
n cogep>xaHue nx TpebosaHnn. Takoe xanaTHoe oTHowweHne KoMmuccum K csoen pabote
He MOrno He noeJieYyb 3a cobon HeraTUBHbIX NocneacTBuin. N3-3a storo benbrusa He
CMOrJjla cqoOpMMUpPOBaTb HaLNEXALLYIO 3aLlLNTY).

BoiBOA

BboiBo4: B Munpe npoxxmneaeT o4eHb MHOro stogen. 1 Bce oHn, Tak Uian nHave,
B3aMMOLENCTBYIOT Apyr ¢ gpyroM. OQHaKo 04eHb YaCcTO X B3auMoOencreme
CKNlaablBaeTCs He caMbIM Ny4wnM obpasoMm. B pesynbTaTe 4ero Mexxay HUMM BO3HUKAOT
TEe AW UHble Cropbl. Hann4ne KOHPANKTHBLIX CUTYaunn KpanHe becrnokouT Bce
rocyfapcTtsa, MOTOMY 4Y4TO OHW MOryT NOBJieYb 3a cobon Kyna bosiee cepbésHble
nocneacTensa. Hanpumep: rocyfapCTBEHHbIN NepeBopoT. A9 Toro 41obbl He 4oNyCTUTb



3TOro BCe CTPaHbl CTapaloTCa MakCuManbHO 3 HEKTUBHO pa3pellaTb BO3HUKaOLWmMe
npobnembl n n3beraTtb HOBbIX. JOCTMIXKEHNE BblLLEYKa3aHHbIX Liesier 04eHb TpyAHas
3afava. Ho, HecMOTpSA Ha BCIO CJIOXKHOCTbL 3TUX BOMNPOCOB, BCe rocyAapcTBa Mupa
CTapaloTCcsa A0CTMNYb NOCTABNEHHbIX Liesien NyTeM COBEPLUEHCTBOBAaHNS AENCTBYIOLWEr0
3aKoHopaTenbCTBa. K coxxaneHuto, ocyulecTB/ieHNe 3TOro npouecca Bo BCex CTpaHax
MUpa NPOUCXOONT AaNIEKO He TaK rNafko Kak XoTesiocb 6bl. B pe3synbTaTe 4ero B
3aKoHogaTeNIbCTBax NosABnATCca npobenbl. Ux npeoaosieHne Takas e CNoXxHas
3a[aya, Kak N ynydlleHne 3aKkoHodaTenbCTBa. 18 Toro 4tobbl pewnTb 3Ty npobnemy
BCe rocygapcTea Mupa npumeHsatoT AHasnoruo rnpasa v AHanormio 3akoHa. OgHako n ¢
HUMW BCE He TaK NMpPoCcTo. MHOrme y4éHble CropsaT Mexxay cobon Ha TemMy TOro Kak
NpPaBWJbHO NPUMEHATb X Ha NpakTuke. NogobHas HeonpeaeNéHHOCTb CYyLLECTBEHHO
YCNOXHSAT 1 6e3 Toro Henérkyto paboTy cyabu.

BbiLLEN310>KeHHbIe MHOI (PaKTbl FOBOPAT O TOM, YTO UCMOJIb30BaHMe AHANOr NN 3aKOHa U
AHanorum npaBa KpaHe CJI0XKHbIN NPOLIECC, Bbi3bIBAOLLINIA MHOXXECTBO CMOPOB MEXay
Y4E€HbIMUN. HECMOTPSA Ha TaKylo HEMPOCTYIO CUTYaLNIO, S O4EHb HAZEHCh, YTO CO
BpeMeHeM fOaHHble npobnembl ByayT pa3peLleHsbl.
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