Copnep>xaHue:

BBEOEHWE

NHOVBMAYaNbHbLIA NpeanpuHMMaTENb - OfHa U3 CaMbiX PAacrpoCTPaHEHHbIX opM
opraHusauumn 6usHeca B coBpeMeHHon Poccuun. B HacTosLee BpeMs Bce bonbLie n
6osiblle NoABNAETCA HANBUAYANbHbLIX NMpeanpuHuMaTenein. Ho B cuny npasom
HEerpaMoOTHOCTM, @ TakXXe BHELLUHUX (PpaKTOPOB TaKoWn BUI AeSTeNbHOCTU He BCceraa
OKa3blBaAeTCH yCcrewHbIiM. Tak Kak MpaBoBOe MOJI0XKEHWE NpeanpuHUMaTens numeeT
[ABOWCTBEHHYIO NPMUpoAY, TO eCTb K HEMY NMPUMEHSAIOTCA KaK NPaBOBble HOPMbI,
OTHOCSLLMNECH K PU3NYECKUM INLLAM, TaK U HOPMbI, KacatoLmecs npeanpuHUMaTeIbCKON
AessTeNbHOCTU, OH NosydaeT 6onee LWNPOKUI KPYr rpakgaHCcKux npas.

[aHHaa TeMa Ha CerogHsALWHUN AeHb akTyasibHa, T.K. NpeanpMHUMaTENbCTBO
HeobxoaAMMO ONA Pa3BUTUA HE TOJIbKO SKOHOMUKK, HO 1 B MpaBoBon ba3e, Beab OHO
HenocpenCcTBEHHO CBSA3aHO C 3aKOHOM. peagnpmMHMMaTenbCKasa AeATeNIbHOCTb Fpa)kaaH
perynupyeTcsa TeEMU XXe HOpMaMU rpa>K4aHCKOro 3aKkoHogaTeNbCTBaA, Y4TO U
npeanpuHNMaTeNbCTBO LPUANYECKNX NNL, ABAAIOWNXCA KOMMEPYECKUMN
opraHm3aumammn. K coxxaneHuto, rpa>kgaHunH nMeeT npaBo 3aHMMATbCH
npeanpuHNMaTesIbCKOW AeATeNbHOCTbIO 6e3 obpa3oBaHUA LOPUANYECKOrO MLA, YTO
BedeT K topuanyeckonm 6e3rpaMoTHOCTU U HEMOCPEACTBEHHO 3a4acTyto K BaHKPOTCTBY
opraHusauun.

OcywiecTBnieHne I'Ipeﬂ,l'lpl/IHI/IMaTeJ'IbCKOIh neAaTesIbHOCTN HepedKO CBA3aHO C bonbwnm
PNCKOM OCTaTbCH be3 CcpencTB. baHKPOTCTBO MHOMBUAYANILHOIO NpeanpuHUMaTens
ABNSAETCA e AUHCTBEHHbIM CNOCO60M NMKBUAALIMK €ro C A0JIraMu.

Pa3BuTne Manoro 6usHeca B Poccum TecHO cnocobCcTByeT N3MEHEHNIO SKOHOMUKN, T.K.
NHOMBUAYaJIbHbIE MPeanpPUHMMATENN CYNTAOTCA MHCTPYMEHTOM, NMPU KOTOPOM MOXKHO
N3MEHUTb K JIyYllEMY COCTOSIHUE CTPaHbI.

3Tnm obbsacCHseTCA dKTYaJIbHOCTb HacTodWwero nccaenoBaHus.

Llenbto paboTbl sBnsgeTCs aHanm3 ocobeHHOCTEN NHONBNAYAIbHOIMO
npeonpuHMMaTeNnbCTBa.

3agadamum paboTbl BbICTYNAOT:



1. PaccMOTpeTb NOHATME 1 NPaBOBOE MOJIOXKEHNE UHANBUAYANIbLHOIO NpeanpuHUMaTens.

2. WccnepoBaTb MOHATUE M NpaBoBOe perysampoBaHne 6aHKpPOTCTBaA MHAMBUAYAIbHbIX
npeanpuHMMaTenenm n npouenypbl 6aHKPOTCTBA, MPUMEHSIEMbIE K HUM.

3. BbISiBUTb Npo6sieMbl MPaBOBOro cTaTyca UHAMBUAYAbHbIX MpeanpuHUMaTenen.

ObbekToM paboThl ABNATCA 0O ECTBEHHbIE OTHOLWEHNS B 061acTn NpaBoBOro
perynnpoBaHns MHONBNAYAIbHOrO NpeanpuHMMaTebCTBa.

MNpepMeT nccnenoBaHUs - HOPMaATUBHO-NPABOBLIE aKTbl, OCHOBbI MPABOBOM AOKTPUHDbI,
MaTepunanbl cyaebHoOm NpakTUKM.

NHdopMaLroHHasa 6a3a KypcoBon paboThl BKIOYAET: TPy Abl BeAYLLNX OTe4eCTBEeHHbIX U
3apybexXHbIX aBTOPOB, CTaTby, 0NyO/IMKOBaHHbIE B MEPUOANYECKUX N3OAHUSX N OP.

B paboTe ncnonb3oBaHbl TPyAbl TakKUX Y4eHbIX, Kak byToBa E.A., Mep3nukunHa E.B.,
BaHuH B.B., N'puHbko O.B., N'ycesa T.A., 3axaposa H.A., KapTawoBa O.A., KyxapeHKo
T.A., EpoxunHa T.B., Ka3apocsaH 3.M., Kapnosa E.B., KawnpuHa FO.l1., Kusunnos B.B.,
Kocumosa H.W., Jlantes B.B., lNoakonsnHa WN.M., JlokTuoHoBa A., lNonoHaonyno B.@.,
LWnwmapesa T.M1., Tuxommnpos M.FO. n gp.

HopMaTuBHyto 6a3y nccnenoBaHus COCTaBUIN 3aKOHOL4ATEIbHbIE U HOPMATMBHO-
npaBoBble akTbl Poccun. TeopeTunyeckyto 6a3y nccnenoBaHns COCTaBUAN TPy Obl YHEHbIX.
DMNMPUYECKYIO OCHOBY UCC/Ief0BaHNA COCTaBMAM NOCTAaHOBJIEHNS CyO0B.

PaboTa COCTOUT U3 BBEAEHUS, TPEX FNaB, 3aKJIIOYEHMNS N CINUCKA UCMOJIb30BAHHOM
NNTEepaTypsl.

NMABA 1 lNoHATHME U NpaBoOBOe NOJIO)KeHue
MHOWBUAYAJILHOIO NpeanpuHMMaTens

B topuanyeckon nutepaTtype noa npeanpuHMMaTeNIbCKOM AeATe/lbHOCTbIO FrpaXKaaHWHa
NMOHMUMAETCS CAaMOCTOSTE IbHAS AeATeNbHOCTb, OCYLLEeCTBseMas HenocpenCTBEHHO
rpakZlaHMHOM, 3apPEerncTPMPOBaHHbLIM B Ka4YeCTBe UHANBUAYANILHOIO NpeanpuHUMaTens
B YCTAaHOB/IEHHOM 3aKOHOM MOpPSAKE, Ha CBOW PUCK, HAaNpaBJ/IeEHHAs Ha cucTeMaTu4yeckoe
nosiydeHue npubbinv oT NoJIb30BaHUA UMYLLLECTBOM, MPOAA>XMN TOBAPOB, BbINOJIHEHUS
pPaboT nnm okasaHua ycnyr 6e3 obpa3oBaHUsA B 3TUX LENsAX opuanyeckoro nmualll.



MpeanpuHMMaTeNbCTBO - 3TO CaMOCTOSATE/IbHAs, OCYLLECTBISIEMas Ha CBON PUCK
DEeATeNbHOCTb, HanMpaB/ieHHas Ha CUCTeMaTUYecKoe noJslyyeHmne npnbbiav oT
Nosb30BaHNA UMYLLECTBOM, NPOAa’kn TOBAPOB, BbIMOJIHEHNA PaboT UK oKasaHUs ycnyr
nmuamMmn, 3aperncTpUpoBaHHbIMM B 3TOM KaYeCcTBe B YCTAHOBJIEHHOM nopsiake[2]

B cBOlO o4yepenb MHAMBUAYaANbHOE NpeanpuHUMaTEeNbCTBO NpeacTaBnaeT cobomn
NHULIMATUBHYIO AEeATENIbHOCTb rpa)k[iaH, KoTopas Hanpas/ieHa Ha MoJlyvyeHune Aoxona,
OCHOBaHHas Ha COBCTBEHHOCTU CaMUX FPaXkKAaH 1 OCyLeCcTBSeEMas OT UMEHU rpakaaH
33 UX PUCK 1 NoA UX UMYLLLEECTBEHHY0 OTBETCTBEHHOCTb.

B cootBeTCcTBUM CO CT. 23 K PP[3] rpakfaHWH Bripase 3aHMMaTbCA
npeonpuHNMaTEeNbCKON AeAaTeNbHOCThI0 6e3 obpa3oBaHNS OPUANYECKOro Nmua C
MOMEHTa rocygapCTBEHHOW perncTpaynm B Ka4ecTBe NHONBUAYAIbHOIMO
npeanpuHnMmaTens. Jilrobon rpa>kaaHnUH MMeeT NMpaBo BECTU NpeanpuHMMaTEeNbCKYIO
NeATeNbHOCTbIO, HO HE BCAKMN rpakgaHuH cnocobeH peannsoBaTb 3TO MpaBo.

(pa>X[aHCKO-NpaBoBOW CTaTyC MHAUBUAYaJIbHbLIX NMpearnpuHUMaTEsIen - 3TO NpaBoBoe
NOJIOXKEHNEe YKa3aHHOW KaTeropum v B cpepe rpa>k4aHCKo-NpaBoBbIX
(NpeanpuHNMaTEsNIbCKNX) OTHOLLEHUIW, XapaKTepusyLlee nx rpa>AaHcKyto
NpaBoCcybbLEKTHOCTb, CYObEeKTUBHbIE rpaXKAaHCKMe npasa n 0653aHHOCTU, rpaXkAaHCKO-
NnpaBoOBble MPUHLUMNbI, FAPaHTNN, Mepbl FPa>KgaHCKO-NPaBOBOM OTBETCTBEHHOCTU U
3allMThl, onpeaensoLne oTpacsesoe (rpax4aHCKO-NpaBoBoe), cneunasibHoe 1
KOHKPETHO-UHANBNAYasIbHOE MNOoJIOXKeHNne MHANBNUAYasIbHbIX NMpeanpuHUMaTeNlen B
cucTeMe rpa>KgaHCKo-rnpaBoBbIX OTHOWEHWA C y4eToM 0cobeHHOCTeN, Bbi3BaHHbIX
WHAVBMAYaIbHOW NpearnpuHNMaTesIbCKON AeATesSIbHOCTbIO.

[Mpy 3TOM OTMETUM, 4YTO, HECMOTPSA Ha NlerasibHO 3aKpenJieHHoe B 3aKoHe onpepesieHne
npeanpuHNMaTesIbCKOW AeATeNbHOCTU, OUCKYCCUS O COBEPLUEHCTBOBAHNMN YKA3aHHOW
De(PUHNTUBHOW HOPMbI HE yTuUXaeT[4].

TpyAHOCTb aHa/M3a NPaBoBOro NOJIOXKEHUA NHOANBNOYANIbHOIO npeanpuHnMaTens
COCTOMT B ABONCTBEHHOCTW €ro NpaBoBOro ctaTyca Kak (on3ny4eckoro anmua un Kak
cybbekTa npeanpuHMMaTeNnbCKON AeAaTeIbHOCTU. DTo 0bycnoBneHo 3akpenaeHnem B NK
P® oncnosmumun, 4To K NnpegnpuHUMaTesIbCKON AeaTeNIbHOCTUN Fpa)KaaH,
ocyuwiectensemon 6e3 obpasoBaHUS LOPUANYECKOrO NMUa, MPUMEHSAIOTCA HOPMBbI,
perynmpytowmne gesatTeslbHOCTb KOMMepYecKux opranmsaumm (n. 3 ct. 23 FK P®), a B
cooTBeTCcTBMMK C N. 13 lNMNocTaHoBneHUA NneHyma BepxosHoro Cyna v lNneHyma Bobicliero
ApbuTtpaxHoro Cyna ot 01.07.1996 N 6/8 "O HeKOTOpbIX BONPOCax, CBA3aHHbIX C
npMMeHeHneM YacTu nepeon NpakgaHCKoro kogekca Poccumnckon depgepaynn’[s]



0edaTesibHOCTb MHANBMAYaJIbHbIX npeﬂ,anHMMaTeneﬁ pacCMaTpuBaeTCA Kak
0eAaATesIbHOCTb KOMMep4YeCKnx opraH|/|3a|_|,|/||7|.

Obo3Havas ykazaHHoe, B.B. JlTanTeB 0TMeTW, YTO NpUpPaBHUBAHNE MHONBUAYANbHbIX
npegnpuHMMaTenem K KOMMeEpPYeCKUM OpraHn3aunsam CBS3aHO C TEM, YTO CreumnanbHbIX
"mpeonpuHnMaTenbCknx" HoOpM onga Pusndyeckmnx auL, B 3aKoHoaaTesIbCTBe
HeOoCTaTO4YHO[6].

CywecTtByeT psaa ocobeHHOCTEN, NPU KOTOPbIX MOXXET OCYLLECTBAATLCA TaKon BN,
neaTeNbHOCTU. be3yC/oBHO rpakaaHnH A0JKeH BblITb MOJIHOCTbLIO AEeeCnoCobHbIM, T.e.
MOryT B COCTOSAHUWN COBepLUaTb lopuanvyeckne encTeus, 3akaodaTb CACNKHN,
npuobpeTaTb M BJageTb MMYLLECTBOM, @ TakXe NMoJIb30BaTbCA U pacnops>kaTbCa UMm. B
COOTBETCTBUU C pakgaHCKUM KogekcoM PP nosHOLEHHO BECTUN NPeanpUHNMaTENbCTBO
Brpase TOJIbKO Nnua, 4ocTurwme 18 neT, HO CYLLeCTBYIOT N UCKoYeHnd. CTaTyc
WHONBMAYANLHOrO NpeanpuHUMaTenbCTBa NpuobpeTaeTca B pesysabTaTe
rocyflapCTBEHHOW perncTpaunn rpa>kaaHunHa.

CyTb cTaTyca UM: nHanBMayanbHbIN NpeanpuHUMaTEsb - 3TO He Ipuandeckoe, a
n3nyeckoe nmuo, KoTopoe BeaeT 6U3HEC OT CBOEro MMEHW 3a CBOW CHET, CBOWN PUCK,
CaM MPUHNMAET X03ANCTBEHHbIE pelleHuns[7].

NHOomBnayanbHbIM NpeanpuHUMaTeNb JIMYHYIO MOJSIHYI0 OTBETCTBEHHOCTb 3a pe3y/ibTaT
CBOEN f0esaATeNbHOCTU. B ciy4yae BO3HUKHOBEHUS 3a40/KEHHOCTH, NpegnpuHMMaTenb
pacnaavynBaeTCcs BCEM CBOUM JINYHbIM UMYLLLECTBOM.[8]

Takoe nHaMBMAyasbHoe NpeanpMHMMaTENbLCTBO ONMpPeaenseTcs Kak MHANBMAyanbHas
TPYyAOBas AEeATENIbHOCTb, PErNCTPUPYETCA B MECTHbIX OpraHax BNacTu u
OCyLLleCcTB/ISIeTCA Ha OCHOBaHUM NaTeHTa. Mpwu 3ToM, NpeanpuHUMaTENb yraavynsaeT
Hasorm Kak gusmnyeckoe nmuo. Takxe, npegnpuHUMaTeNlb MOXKET HaHATb paboyyto cuny
N 3aperncTpupoBaTbCA Kak MHANMBMAYaNlbHOE YaCcTHOE NpeanpuaTue.

K npeanpuHuMaTenbCKOn AeaTenbHOCTU rpaXkaaH, ocyuecTsnasemon 6e3 obpasoBaHuUs
IOPUANYECKOro N1ua, MPUMEHSIOTCA NPaBOBbIE HOPMbI, PeryanpytoLlime aeaTeslbHOCTb
KOMMepYeCKUX OpraHn3aLnii, ecsiv NHOe He BbiTEKAeT U3 3aKOHA, UHbIX MPaBOBbIX aKTOB
W CyLLEeCTBa NPAaBOOTHOLLEHUA[9].

OpnHako, Kak cnpaBseninBo otMevaetT B.B. JlanTes, pacCMOTpeHMe NpaBoOBOro craTtyca
WHOWBUAYANBLHOIrO NpegnpuHUMaTens nWb Yepes NpmM3My KOMMeEPYeCKon opraHmsauynm
He No3BOJISET PAaCKpPbITb ero B NoJHOM o6beme[10]. K ToMy e B inTepaType y>e bbinun
BblCKa3aHbl MHEHUSA OTHOCUTEJSIbHO TOr0, 4TO NPABOBOW CTATYC rpakKaAaHNHa-



npeanpuHUMaTensa 3Ha4YMTENbHO OT/IMYAETCA OT CTaTycCa PUANYECKUX Nnu[11].

TpeboBaHUs K MHOMBUAYAIbHOMY NpeanpUHUMaTENO MOrYyT NPeAbABUTb U KPeAUTOpPbI
no obsizaTenbCTBaM, KOTOpPble HE MMEIOT CBA3UN C OCYLLLECTBIEHNEM
npeanpuHUMaTEeNbCKON OeATEeNbHOCTN (0 NPUYNHEHNN Bpea XXN3HWN, 340POBbIO NN
UMYLLLIECTBY FpakAaH Uaun lopnanYeckux nuy, 0 B3MMaHUM aJIMMEHTOB U T.MM.).

FapaHTNen AeAaTesbHOCTU MHAMBMAYANIbHOIO NpeanpuHMMaTens 9BAAITCA TakXe
nosioXeHuns cT. 44 KoHcTutyumm PO[12] o cBoboae Bcex BMAOB TBOPYECTBA U
3aKOHOOAaTENIbHOW OXPaHe NHTEeNNEKTYasllbHON COBCTBEHHOCTM.

|/|H,£I,I/IBI/IJJ,yaJ'IbeII7I npeanpunHnMaTeslb UMeeT BO3MOXXHOCTb BECTU CBOIO OeATEJIbHOCTL B
nobon AoMKHOCTK Ha NJaTHOM OCHOBE B Pa3/IN4YHbIX YaCTHHO-X03ANCTBEHHbIN,
I'Iy6)'ll/l‘-IHbIX nnn obLecTBEHHbIX opraHmsauunsax, HO TOJIbKO B TOM CJjiy4ae, Koraa 3Ta
pa60Ta ninm AOJI>KHOCTb He 3anpellaeTcd BeCT B COOTBETCTBUIN C 3aKOHOOATEJ/IbCTBOM C
npeanpuHMNMaTes/ibCTBOM.

B oTan4me oT opngn4eckmnx nnL MMyLecTBo MHONBMAYa bHbIX HpeﬂﬂpMHMMaTeﬂeﬂ,
cocTaBnstouee 06bLeKTbI KOMMep‘-leCKOVI ODeATEJIbHOCTN, MOXKET NnepexoanTb Mo
HacnenCcTBY U Mo 3aBelaHNIO. CooTBEeTCTBEHHO nepexon npasa 3aHNMaTbCA
npeuanHmmaTeanKom 0eAaTesZIibHOCTbIO MO HacJsieaACTBY HEBO3MOXXHO.

B KOHCTUTYLUN 06513aHHOCTAMM NpeanpuHuMaTens SBasioTcs: 0693aHHOCTb N1AaTUTb
Hasloru n cbopbl, COXPaHATb NPUPOLY, OKPYXKaloLLyto cpeny, obecneymBaThb
3KON0rnyeckyto 6e3onacHoOCTb CBOEN AesATeNbHOCTU N NpoayKUun[13].

Mpun oCyLLEeCcTBEHUN NpeanpUHUMaTENIbCKON AeaTenbHOCTN bu3HecMeH obsi3aH
cobnoaaTh 3TUYECKME HOPMbI[14], TpeboBaHMS 3aKOHa O 3amnpeLleHnn NPUHYANTENBHOI 0
TpyAaa. icnonb3ya HaeMHbIA TPy, OH OOJKeH obecnevynTb yC/IoBMA TPYAa,
COOTBETCTBYlOLWME CTaHAapTaM 6e30MacHOCTU U FUIrMeHbl, PEryISPHO BbiMJavynBaTh
BO3Harpa>kgeHue 3a Tpya, NpenocTaBsaTb paboTHMKaM BpeMsl OTAbIXa, BbIMONHATb
0643aHHOCTM MO COUMasIbHOMY CTPaxoBaHWIO.

dusnyeckme nuua, ocywecTeafoLMe NpeanpuHUMaTENbCKYIO AeATesIbHOCTbL be3
permcTpaymm, HeCcyT OTBETCTBEHHOCTb, B TOM 4YuCJie U YrOJIOBHYIO, B COOTBETCTBUN C
3aKoHopaTeNbCTBOM Poccmnckon denepaunn. Bce noxoabl, nosiy4eHHble OT Takom
neATeNIbHOCTU, Noasie)xaT B3bICKAaHMIO B OX0 rocyaapcTBa.

Takmum obpa3om, nHanBMayasbHoOe NpeanpuHUMaTEeNbLCTBO NpeacTaBaseT cobon
MHULMATUBHYIO AeATesIbHOCTb Fpa)kaH, KoTopas HanpaBJ/ieHa Ha noJslyvyeHune npubbinu,



OCHOBaHHas Ha COBCTBEHHOCTN CaMunX rpa>xgaH n ocywecrteideMand OT UMEeHW rpa>xxgaH
32 UX PUCK M NMOo4 NX NMYLLECTBEHHYIO OTBETCTBEHHOCTb. OH HeceT JINYHYIO MOJIHYIO
OTBETCTBEHHOCTb 3a pe3yJjibTaT cBOen geatenbHoCTU. B CJlyHae BO3HUKHOBEHUA
3a40JIKeEHHOCTW, npeanpunHnMmaTesb pacrisladynBaeTca BceM CBONM JINYHbIM
nMyLliecTBoM.

NNMABA 2 lNoHATUe U NpaBoOBOe peryJimposaHue
OaHKpPOTCTBa MHAUBUAYAJIbHbIX NpeaAnNpUHUMaTEsien U
npoueanypbl 0aHKPOTCTBA, NPUMEHAEMbIe K HUM

HeobxoaommocTb npasua o 6aHKPOTCTBE rpakaaH onpenenseTcs Tem, 4HTO OHU Hepeako
CTaHOBATCSA HennaTe)xecnocobHbIMN. BO3MOXXHOCTb Npu3HaHna 6aHKpoTamMm rpa>kgaH
npeaycMoTpeHa 3aKoHO4aTeNbCTBOM 60bLWMHCTBA 3apybeXXHbIX CTPaH 1
paccMaTpuBaeTcs Kak 6n1aro ona [obpocoBeCcTHbIX AO0JIXKHUKOB, MO3BONAS UM
ocBobOANTBLCA OT AONTOB, NPefoCTaBUB 1A pacyeTa C KpeamTopamMmum CBOe NMYLLECTBO.

Mo MHeHno M.B. TentoknHON, cdhepa NMpPaBoOBOro peryanpoBaHnUs HECOCTOATEIbHOCTH
HOCUT KOMIMNEKCHbIN XapakTep[15].

OcHoBonoJsiararowmm NpaBoBbIM aKTOM, peryampyoLwmM rnpouenypy 6aHKpoTCTBa,
ansgeTcsa @3 oT 26 okTabpsa 2002 r. N 127-d3 "O HecocTOoATENbHOCTMK (BaHKpoTCTBE)"
[16], KOTOPbIN HEOAHOKPATHO U3MEHSANCS U AONOJIHANCS.

depepanbHbIN 3aKOH "O HecocToaTeNnbHOCTU (BaHKpPOTCTBE)" perynmpyeTt
HEeCOCTOATENbHOCTb MHAMBUAYAILHOIO NpeanpuHUMaTens Kak ocoboro cybbekTa,
NMPUMeHsA pa3Hble NoAX0Abl K HECOCTOATE/IbHOCTU IOPUONYECKOro nua v
WHOMBMOYAJIbHOrO NpeanpuHuMaTens.

NpaBoBoOe peryanpoBaHne BaHKpPOTCTBa MHANMBMAOYASIbHOIO NpegnpuHNMaTens B
COOTBETCTBUN C 3aKOHOM 0 BAHKPOTCTBE MHOE NO CPABHEHUIO C LOPUONYECKUMUN NNLAMN.
B cnyyae 6aHKpOTCTBa MHAMBUAYAIbHOIO NpeanpuHUMaTensa NPUMEHSATCS NOJIOXKEeHUS
naparpada 1.1, 2, 4 rnasbl 10 3akoHa 0 6baHKpOTCTBE.

OcHoBaHMeM BBefeHUs npouenypbl baHKPOTCTBaA CcornacHo CT. 214 3akoHa o
6aHKpPOTCTBE YCTAaHOBJ/IEHA HEMJIaTeXXeCNoCOobHOCTb MHANBUAYAIbHOIO
npegnpuHnMaTens nnm dbiBwero npegnpuHnMmaTens[17].



Takum 06pa3oM, cucTeMa NPaBOBOro PeryanpoBaHnsa OTHOLLEHNN BAaHKPOTCTBA rpaXkAaH
JIOBOJILHO C/IOXKHAsi N MOXXET ObITh YCOBEPLUEHCTBOBaHA MyTeM:

e CcoCcpenoToyeHmnsa Bcex ocobeHHocTen BaHKpPOTCTBA MHANBUAYASIbHbIX
npeanpuHnMmaTenen B naparpadge 2 rnaea 10 3akoHa 0 6aHKpPOTCTBE;

e pacnpocTpaHeHnn obLKnX NooXKeHUN 0 BaHKPOTCTBE rpakgaH un cneymnanbHbIX
MoNIOXXEeHUN 0 BaHKPOTCTBE NHAMBUAOYASbHLIX NMpeanpuHUMaTenen Ha OTHOLLEHNS
BaHKpPOTCTBa PEPMEPCKUX XO3ANCTB;

e NepeHeceHns NMosIoXKeHN o baHKPOTCTBE rpa>kgaHuUHa B Csly4ae ero cMepTy,
AaBnsoLWMxcs obwmmn ana gen o 6aHKpoOTCTBe rpa>kaaH, B naparpade 1.1 ra. 10
3akoHa o 6aHKpoTcTBE[18].

NHCTUTYT HecocToAaTeNbHOCTU (BaHKPOTCTBA) rpakaaH v MHANBMAOYaAbHbIX
npeanpuHMMaTesien B HacTosILLEee BpeMs He 0 KOHLA U3y4YeH, HO AUHaMU4YHO
pa3BuBaeTca (n3patotcsa MNoctaHoBneHns MNneHyma BepxoBHoro cyna PO no Bonpocam
OaHKPOTCTBa rpakaaH n NHAMBUAYa bHbIX NpeanpuHUMaTenen, NPUHNMalOTCA
cynebHble pelieHnsa apbutpa KHbiMn Cyaamn).

3akoHOM 0 BbaHKkpoTCcTBe (ab3. 3 -6 n. 3 cT. 213.6) yCTaHOBJ/IEHbI MPU3HAKWK
HenaaTeXXecnocobHOCTU rpakgaHuHa, BblpaXkatoLmecs:

e B MpeKpaLleHnun NM nnatexxemn no geHe)xxHbiM 0bsi3aTensCcTBam n (1nun)
oba3aTenbHbIM NNaTeXXaM, CPOK NCMOJIHEHNA KOTOPbIX HAaCTyNu;

e B HeucnosHeHun 6onee 4em 10% nmeLWNXCA AeHEXHbIX 06513aTenbCTB U (1an)
06s3aHHOCTEN B Te4yeHne Mecsaua;

e B MPEeBbILEHNN MACCUBOB B MMYLLLECTBE OOJ/IKHUKA;

e B OKOHYaHMW UCMONHUTENIbHOIO NMPONU3BOACTBA B CBA3UN C OTCYTCTBMEM UMYLLIECTBA.
Mpn HaIMYMM OQHOMO U3 YKa3aHHbIX MPM3HAKOB HEMJIAaTEXeCNoCOOHOCTb AOJIKHMKA
npestromMmmnpyeTca[19].

Mpu3HaK yrpo>KawLen HennaTexxecnoCobHOCTN NCMNONb3yeTCHA TOJIbKO B TOM Cllyyae,
€eC/In C 3asBJIEHNEM O NPU3HAHUN ero HeCOCTOosATesIbHbIM obpallaeTcs A0JKHUK (M. 2 CT.
213.4 3akoHa 0 baHKpoOTCTBE).

MpM3HaKOM HECOCTOATENIbHOCTU MHAMBUOYANbHOIO NpeanpuHMMaTens 9BaseTca
HennaTexxecnocobHocTb (M. 3 ¢T. 3, cT. 214), onawascs 6bonee Tpex Mmecsues.
TpeboBaHNA K OO/IKHUKY CO CTOPOHbI KPeAUTOPOB O0/KHbI ObITb B pa3mMepe He MeHee
10 TbiC. pyb. (N. 2 cT. 6, N. 2 cT. 33, n. 1 cT. 202 3akoHa, N. 3 NMNocTaHoBNeHMA NneHyMa
Bbicwwero ApbutparkHoro Cyga P® ot 30 utoHsa 2011 r. N 51 "O paccMoTpeHun gen o
DaHKpPOTCTBE MHOMBMAYANbHbLIX NpegnpuHuMaTenen”[20].



B cynebHon npakTukKe, Kak NMpaBuo, He NPU3HAaKT Y NHAWBUAYASIbHOIO
npennpuHMMaTens rnpaBa Ha obpalleHune C 3as9BNEHNEM O NPU3HAHUN ero
HEeCOCTOoATENIbHbIM, eCNn AeHe)XHoe 0643aTeNlbCTBO He CBSA3aHO C OCyLleCcTBJIeHNneM
OOJKHUKOM NpeanpuHMMaTesibCKON OeATeNbHOCTUN, KakK Toro n Tpebyet ®denepaibHbli
3akoH "O HecocTosaTenbHOCTN (baHkpoTCcTBE)"[21].

TeM He MeHee, ecnn NpeanpuHUMaTenbCckne o6s3aTenbCTBa AO/IKHMKA BO3HUKAN 0 €ro
rocynapCTBEHHOMN perncTpauunm B Ka4ecTBe MHAVMBUAYANbHOMO NpeanpuHMMaTens, To
KpeauTopbl Brpase TpeboBaTb NPU3HAHNA €ro HECOCTOATENbHbLIM[22].

MpaBo Npun3HaHUA pakTa baHKPOTCTBa NpeAnpUHMMaTENs NPUHALNEXUT
apbunTpa>kHoMy cyfy, OCyLLeCTBASAOWEro AaHHYO npouenypy no rnpasuaam,
npenycMmoTpeHHbIM AMNK PO[23], ¢ 0COBEHHOCTAMU YCTAHOBIEHHLIMU 3aKOHOM O
HecoCcToATeNbHOCTU (BaHKpoTCTBE). TONIbKO NMPU HaN4YUKM BCEX NMPU3HaKoB BaHKPOTCTBA
Cy4 NpUHMMaeET Aesla K PacCMOTPEHMIO.

JInuamu, nmetoLwrMn Npaso Ha obpalleHns B cy, C nogayen 3asaBneHuns o
HECOCTOSATENIbHOCTU, ABASAOTCA: 1) MHAMBUAYAIbHBIN NPeaAnpuHUMATESb; 2) KOHKYPCHbIE
KpeanTopbl; 3) yNoJHOMOYEHHbIE OpPraHbl.

YT00bl MMEeTb OCHOBaHWA ANA BO3OyXAeHWA fgena, B apbuTpa>kHbin cyn Heobxoammo
npencTaBuTb cnepylwme LOKYMEHThl: CMUCOK KPpeauTopoB, C YKa3zaHneM nx agpecos,
CYMMbI 3210JI)KEHHOCTU, N NPUI0XKEHNEM OOKYMEHTOB, MOATBEP XX AAOLWNX
0b60cHOBaHHOCTb TpeboBaHUN KPeanTOpPOB; CMNCOK OO/HDKHUKOB NpegnpuHuMaTens, C
yKasaHuem nx afpecos N CyMMbl 3a0JIXKEHHOCTU; NepevyeHb NMYyLLeCcTBa,
npuHagsaexxalliero npegnpuHUMaTesto Ha npase COOCTBEHHOCTU; UHbIE LLOKYMEHThI,
noaTeep>xjatLme HecnocobHOCTb NpeaAnpuHUMaTesia NoracuTb UMeLLMecs y Hero
obsA3aTenbLCTBa; NOATBEPXKAEHME perncTpaunm B kKa4yecTse NHANBUAYANIbHOMO
npegnpuHMMaTens.

OoHOBpPEMEHHO C NMPUHATMEM 3a8aBJIeHUsa CyL HanaraeT apecT Ha MMYLLEeCTBO O0JDKHUKA
[24]. [px 3TOM y4YnUTbIBaeTCH, 4TO HAa MHOIrMe BMUAbl UMyLLeCTBa rpa>KaaH,
npmnHagnexawero MM Ha rnpase cobCTBEHHOCTU, B3bICKaHME N0 NCMNOJIHUTESIbHbIM
OOKYMEHTaM He MOXeT ObITb o6pameHo. BbIBalOT UCKOYEHUA: e QUHCTBEHHOEe
npmrogHoe OJid noCToAHHOIO NMPoO>XXMUBaHUA XXKMinoe rnomMmeweHme, eCyiin oOHO He ABNAeTCA
npeamMmeToM NNnoTeKn, 3eMesibHbIN Y4aCTOK, Ha KOTOPOM HaXoAUTbCA YKa3aHHOEe BblLle
XUsoe nomMelleHus; nnyHbele sewmn UM (3a ncknroyeHmnem D,paFOLI,eHHOCTEIZ), a TakXe
npPoAYKTbl N OeHEXHblIE CYMMbIl HE BblLLE MPOMEXYTOHYHOM0O MUHNMYMa.



KpeauTopbl BripasBe NCKJIIOYUTb U3 NMepeyHs apeCcTOBaAaHHOIoO MMyLecTBa TO, KOTOpoe, Nno
NX MHEHWUIO, ABNISETCA HENMKBUAHBLIM NGO [OX04 OT ero peaansaumn He NoOBAMNAET
cywecTtBeHHbIM 06pa3om Ha yaoBneTBopeHue TpeboBaHun. ObLwasa CTOMMOCTb
NCKJII0HaeMOro MMyLLecTBa N3 KOHKYPCHOM MacCbl He MoXXeT npesbiwaTtb 100 MPOT.
ApecToBaHHOE MMYLLECTBO NpofaeTcs C ayKumoHa[25].

Mpouenypa pecTpykTypm3aumm AoJIr0B BBOAUTCS MO 3asiBJIEHNIO AOJIKHMKA, ero
KOHKYPCHbIX KPeaANTOPOB NN YNOJIHOMOYEHHOr0 OpraHa.

NMpaBoBble NOCNEACTBNSA BBEAEHNS NMpoLenypbl peCcCTPYKTYpu3aunm yCTaHOBJIEHbI CT.
213.11 3akoHa o0 baHkpoTCcTBE. ApOUTpParKHbLIM Cy40M yTBEPXKOAETCA (PUHAHCOBbIN
ynpasasowmnn. Npn Hann4nm ycnoBun, yCTaHoBNEeHHbIX N. 1 ¢T. 213.13 3akoHa o
DaHKpPOTCTBE, CYAOM YTBEPXAAETCS NMJaH PecTpyKTypusauum 4oaros, npeaBapuTesnbHO
onobpeHHbIN cobpaHueM KpeanTopoB. Ha ocHoBe niiaHa pecTpyKTypu3aummn
WHONBMAYANbHbIA NPpeanpuHUMaTeslb MOXXET BOCCTAaHOBUTbL CBOIO MJ1aTeXXeCcnoCobHOCTb,
NMPOW3BECTU pacyeTbl C KpeanTopamMu, NPOLOIKNTL NMpeanpuHNMaTeNIbCKYO
nesaTenbHoCTb. Cyq BNpaBe npu Han4mm OCHOBAHUN, NpenycMOTPEHHbIX CT. 213.18
3akoHa 0 6aHKpPOTCTBE, OTKa3aTb B YTBEPXKAEHUM MJlaHa PeCTPYKTypu3saummni26].

3aKOHOM yCTaHOBJIEH CPOK peann3aumnu nnaHa, KoTopbin Mo oblemMy npasuay He MOXeET
npesbiwaTb 3 roga (n. 2 ct. 213.14). MNpu CNONHEHUN LOJIXKHUKOM MJiaHa CyaoMm
BBIHOCUTCA onpeaesieHne o 3aBeplieHnn npouenypbi[27].

B cnyyae HenpeOcTaBnAeHMA NJlaHa B YCTaHOBJIEHHbIE 3aKOHOM 0 BaHKPOTCTBE CPOKM, a
€eC/IN NJaH He yTBep)XAeH cobpaHmeM KpeguTopoB, WIN OH OTMEHEH, U BO306HOBEHO
MPoOn3BOACTBO MO Aeny, A0JIKHUK NpU3HaeTca cyaoM baHKpOTOM 1M BBOAUTCA npouenypa
peanusaunun nmyuiectsa (cT. 213.24).

CpoK 3ToW npouenypbl peannsaunm nMmyuiecTsa He MOXXeT NpeBbIlWaTbh 6 MecsueB, HO OH
MO)XeT 6bITb NpoAJieH NO X04aTalCTBY L, YH4aCTBYOWMX B Aere.

MpaBoBbLIM MOCNEACTBMEM BBEAEHHOW NPOLEAYypbl peannsaumnm nMmyLLecTBa aBaseTcs
yTpaTa cTaTyca MHAVUBMAYAJIbHOIO NMpeAnpuHMMaTENs, a Tak)Ke aHHYIMpOoBaHne
BblAAHHbIX NpeAnpUHUMaTENtO TNLEH3UA. ApBUTPa)KHbIN Cyd HanpaBnsieT B
PErncTPUPYHOLLNIA OpraH KoMnuio peLleHns o NpM3HaHUM NHOMBUAYAJIbHOTO
npeanpuHuMaTenss 6aHKPOTOM 1 O BBEAEHUW NpoLeaypbl peannsaummn nmyLiecTBa.
BBeneH 3anpeT Ha npeanpuHUMaTeNIbCKY0 AeATeNbHOCTb B TeYeHne NATU JeT,
NCYNCIIIEMbBIX C MOMEHTa 3aBEepLLEHMS NpoLeaypbl peann3aunm nMyLLecTsa uim
npeKkpaLleHns Npon3BoACTBa NO Aesly B X04e 3TOW npouenypbl. B npexHen pegakumm
3TOT CPOK COCTaBJS1 OAUH FoA. B TeyeHne nNATn neT Oo/HKHUK He BrpaBe 3aHUMaThb



OOJI)KHOCTWM B OpraHax ynpasJieHNA 0opnan4eckoro Jimua nin MHbiM o6pa30M
OCYLLEeCTBJIATbL yrnpaBJsieHne aejamMmn ropngmn4eckKoro Jimuda.

Onsa rpa)kaaHnHa cygomMm MoXKeT ObiTb BBEAEHO BPEMEHHOE OrpaHNYeHne Ha Bble3a U3
Poccuinckonm depgepaumnu (n. 3 cT. 213.24)[28].

Pacnopsi»keHne nmyuiecTtsoM, BXoA4sALWMM B COCTaB KOHKYPCHOW MacChbl, OCyLecTBAsAeT
(PMHAHCOBbLIV YyNpaBAsalOLWNA OT UMeHN cobcTBeHHUKa (ab63. 1 n. 5 cT. 213.25).

CornacHo n. 4 cT. 213.1 3akoHa 0 6aHKPOTCTBE MOPAAOK MPOAaXKN NMYyLLLECTBa
WHONBMAYANbLHOrO NpeanpuHuMaTensa n boiBlIero MHANBMAYabHOrO NpeanpuHNMaTens
YCTaHOBJIEH TAaKOW e, KakK N A9 0PpUaAnNYeCcKnxX 1L, B KOHKYPCHOM NMpon3BoaCTBe.

O4yepenHOCTb yOoOBAETBOPEHNS TpeboBaHNN KpeanTopoB yCTaHoOBMEHa CT. 213.27
3akoHa o 6aHKpOTCTBE.

HoKHNK 0cBOBOXKAaeTCA OT UcnosiHeHUs 0683aTeNbCTB, HE YA0BNETBOPEHHbIX
BC/1IeACTBME HEOOCTATOYHOCTN UMYLLECTBaA, NCKJIKDYasa nepeduncsieHHble B N. 4, 5, 6 CT.
213.28 3akoHa o 6aHkpoTcTBE. OCcBOOOXKAEHME A0/IKHUKA OT HE NCMOJIHEHHbIX UM
06s3aTenbCTB CBA3aHO C ero 4oOOpOCOBECTHOCTLIO, @ TaKXe C XapaKTepom
obsa3aTenbCTB.

Mocne OKOHYaHUA Npouenypbl peannsaunm nMyLLecTBa Ha TpeboBaHUs, KOTopbIE
COXPaHWIN CBOO CUNy, apbuTpa>KHbIN Cya B YCTAHOBJIEHHOM MOpsiAKe BbloaeT
NCNONHUTENbHbIE JINCTHI.

MupoBoe cornaleHne MoXeT ObiTb 3aKJII0YEHO AOJIKHUKOM C €ero Kpeautopamum B ntoboi
npouenype[29]. PewleHne o 3aK10YEHUN MUPOBOIr0 COrJlallieHUst NPUHUMaeT
NHOMBUAYASIbHBIN NpeAnpuHMMATESb, @ CO CTOPOHbI KPeaAnTopoB - cobpaHune
KpeanTopos.

MNocne yTBepXaeHUs apbutpakHbIM CyJOM MUPOBOIr0 COrJjlalleHns npekpaliaeTcs
Npon3BoACTBO No Aeny o 6aHKPOTCTBE MHAMBUAYANILHOIO NpeanpuHUMaTens, He
NoANEXNT NCNOJIHEHNIO NMJIaH PECTPYKTYpM3aLnm 40FOB N HE OENCTBYET MOpPaTOpPU,
€C/IN CorflalleHmne 3aKJII0YEHO B MpoLeaype pecTpykKTypusaLmnum Ooaros.

NHonesmnayanbHbIN NpeanpuHMMaTenb NorawaeT A0JrnM KpegnTopam B COOTBETCTBUN C
YCJIOBUAMU 3aKJIIOYEHHOIr0 MUPOBOIro coryjlaweHna[30].

B cny4ae HencnoaHeHns MMPOBOro COrfalleHns OHO MOXKET OblTb PACTOPrHYTO, YTO
BNe4vyeT BO306HOB/IEHME NPON3BOACTBA MO Aefly o 6aHKPOTCTBE Ha CTaguu peanmlaunm



nMmyulecTBa rpakgaHuHa (n. 7 ct. 213.31 3akoHa o 6baHkpoTcTBe). 3aKoH 0 BaHKpOTCTBE
[0MnycKaeT N BO3MOXXHOCTb B3bICKaHUA HenoraweHHbIX TpeboBaHun 6e3 pacTopxeHus
MMPOBOro cornawleHns n B0306HOBNEHUSA MPOM3BOACTBA NO Aesly Ha OCHOBaHUU
NCMONMHUTENbHOI 0 JINCTA, BblAAaHHOI0 apbuTpa>KHbIM Cy4OM, pacCMaTpuBaBLWMM Aiesi0 O
baHkpoTCcTBe (M. 1 cT. 167).

Mpon3BoACTBO Mo Aefnly 0 6aHKPOTCTBE MOXET ObITb MPeKpPaLLEHO MO CenyLWmnm
OCHOBaAHUSAM:

- BOCCTaHOBJIEHME MNAaTEeXeCnoCOOHOCTU AO/IKHUKA;

- OTKa3 KpeauTopoB OT npenbsABieHHbIX TpeboBaHWNR;

- Npu3HaHne HeobocHoBaHHbIMK TpeboBaHU 3aaBUTENS;
- yooBsieTBopeHue TpeboBaHN BCEX KPEeAUTOPOB;

- OTCYTCTBME CpeaACTB Ha Bo3MelleHMe cyaebHbIX pacxonoB (BKJOYasa BbinaaTy
BO3Harpa>kaeHus apbuntpa>kHomy ynpasnsatouwemy)[311].

Mocne 3aBeplueHns Aena o 6aHKPOTCTBE NpeanpuHUMaTesb 0cBoH0XAAeTCA OT BCEX
[O0IFOB, CBA3AHHbIX C MPeanpPUHUMaTENIbCKOM AeATEeNbHOCTbIO, HO Ha O0JITU, CBA3AHHbIE
C BO3MeLlleHneM Bpea 340P0Bblo, YNJAaToN aJIMMEHTOB 3TO HEe PacnpoCTPaHAETCS.

depepanbHbIM 3aKOHOM OT 29 nioHA 2015 r. N 154-®3 "O6 yperynnpoBaHunm
ocobeHHOCTEeN HecoCcToATeNbHOCTU (BaHKPOTCTBA) Ha TeppuTopmuax Pecnybnmkun KpbiMm n
ropona penepasnbHOro sHavyeHns CesacTonosid U 0 BHECEHUN N3MEHEHUN B OTAe/IbHble
3aKOHOoOaTeNbHble akTbl Poccninckon ®epepaunn'[32] sBBeaeHa npouenypa 6aHKpoTCTBa
HacneACTBEHHOMN MacChl.

Mpouenypa perynupyetcsa naparpadgom 4 rn. 10 3akoHa o baHkpoTcTBe. CybcnanapHo
noasiexatT npuMeHeHuto npasuna rna. 10. Hayanom NnpuMeHeHo yKa3zaHHOW npoueaypbl
661710 NonoxeHo MNoctaHosneHneM lMpesngnyma BAC PO oT 4 nioHa 2013 r. N 17530/12
rno neny N A60-14066/2009[33].

Llensimn npouenypbl HECOCTOATE/IbLHOCTM Hac/eACTBEHHOM MacChl B PO sBnsioTCS
OXpaHa npaB KPeaUTopoB HacneaodaTeNs U CoOpa3MepHOoe pacrnpeaeneHune
HACNeACTBEHHOW MACChl MeXay HUMWU. PasaeneHne nMyLlecTBeHHbIX Macc - HacnencTBa
N cObCTBEHHOr0 MMYLLIECTBA Hac/ieAHNKa NO3BOJISeT 3allMLLaTh NpaBa KPeanTopos
HacnefofaTenNsl, COXpPaHsAs ero MMyLLEeCTBO Kak 060Co6NeHHYI0 MMYLLLECTBEHHYIO MaccCy
OT BO3MOX>XHOI0 B3bICKAHNSA CO CTOPOHbI KPeAMTOPOB Hac/lieHMKa, YO0BIeTBOPeHNE



TpeboBaHMM KOTOPbIX CocobCcTBOBaI0 Obl HEONPaBAAHHOMY YAOBJIETBOPEHNIO X
npuUTsa3aHNin[34].

B cny4yae cMepTU MHAMBUAYANILHOMO NMpeanpuHUMaTens uan o6bLABIEHUA ero ymepLimm
MOXXeT bbITb BBEleHa NpoLleaypa HECOCTOATENbHOCTUN HacNeaACTBEHHOW Macchl,
NPU3HAKOM KOTOPOW BbICTYMaeT pasaeneHne MMyLLeCTBEHHbIX MacC A0/KHUKA-
HacneaHuKa.

Mpouenypa HECOCTOSATENBHOCTU HACNeACTBEHHON MacChl MOXeET ObITh BBEeHa
apbUTparKHbIM CYyZ10M MO 3asBJIEHNIO KOHKYPCHOIro KpeamuTopa, ynoJIHOMOYeHHOr o
opraHa, a Tak)Xe HacNegHUKOB yMepLUero MHAMBMAyasbHOro npeanpuHUMaTens, a ao
Nx onpeneneHns - UCNoJHUTENEM 3aBeLLLaHUS UM HOTAapPMYyCOM MO MECTY OTKPbITUS
HacnencTBa.

OcHOBaHMeM A1 BBEAEHUSA NMpouenypbl ABASETCS, Ha Hall B3rnag, HegoCTaTO4YHOCTb
MMyLLecTBa HacnenonaTens ona yoosneTsopeHus TpeboBaHUn KpeanuTopoBs.

MpaBa 1 0683aHHOCTM OO/IXKHMKA B NMpoLeaype HeECOCTOATENIbHOCTN Hac/1e4CTBEHHOM
MacCChbl, KaK YKa3aHo B M. 2 CT. 223.1 3akoHa 6BaHKpPOTCTBE, BO3JI0)KEHbI HA HAaCN1eAHWKOB,
a [0 nx onpenesieHns - Ha UCNOJIHUTENS 3aBeLaHna Uin Ha HoTapuyca no MecTy
OTKpbITUA HacneacTeal[35].

MpencrtaBnsgeTcs, 4TO 3aKOHO4ATENlb UCNOJIb3YyeT B 4aHHOM CJ/ly4ae NpueM lopmnanyeckon
dpukunn. Mo cyTrn MOXXHO YyTBEP)XXAATb, YHTO NMPU3HAKN HECOCTOATENIbLHOCTU UMEKTCA Y
HacnencTBeHHOW Macchl. OQHAKO Hac/eaACTBEHHAA Macca He MoXXeT ObITb OO/KHUKOM B
npouenype HeCoCTOATENbHOCTU, MOCKOJIbKY He obnafaeT KavyecTBaMu cybbekTa npasa.
NHorpoa HacnencTBEHHYO Maccy nepCcoHNUUMNPYoT[36].

Taknm obpasom, PepepanbHbin 3aKOH "O HecocTosaTenbHOCTU (baHKpoTCcTBE)"
perynmpyeT HeCOCTOATENbHOCTb UHAMBNAYANIbHOMO NpeanpuHMMaTens Kak ocoboro
cybbekTa, NpMeHasa pa3Hble N0AX04bl K HECOCTOATENbHOCTU IOPNANYECKOro nmua u
WHONBUAYaAIbLHOrO NpeanpuHuMaTens.

Ona npu3HaHUs HAMBUAYANIbHOrO NpeanpuHMMaTesns 6aHKPOTOM AOCTAaTOYHO
BbIMOJIHEHUA CNeAyoLWMX YCA0BUIA: MHOANBUAYAbHbLIA NpeanpuHUMaTesb He B
COCTOSIHUM YA0BNETBOPUTbL TpeboBaHUA KPeaUTOPOB Mo AeHEXHbIM 0053aTeNIbCTBaM; He
CnocobeH UCMNOJIHUTL 06493aHHOCTbL MO yrJlaTe NaaTexen.

Ncxons n3 apbuTparkHOro npoueccyasbHOro 3aKkoHogaTeNbCTBa, CyA MOXKET MPUHATb
3aaBieHne 0 BaHKPOTCTBE: NPU HaAM4YUKM A0NAroB B cymme cabile 10000 py6.; npu



HEeNCMoNHEeHUN NnaTexXen B TevyeHne bosee Tpex MecsiLeB C AaThl, KOrga 3Tu
oba3aTenibCTBa BO3HUKJIIN.

Mpn 3TOM MHNLMUNPOBATL 6aHKpOTCTBO MHONBMAYaJIbHOIo nmpearnpunHnMaTeslb MOXKeT KaK
CaM npeanpmnHnMmaTeslb, Tak N €ero KpeamnTopbl, TO €CTb TE€ JinLla, KOMY OH OOJI>KEH.

CnefnyeT OTMETUTb, YTO HEAOCTAaTKOM B OTHOWeHUn UM BaHKPOTOB ABMSETCA C/INLLKOM
YNPOLEHHbIN NOPALAOK BO3OYyXaeHMA aena o baHkpoTcTBe. KpeanTopbl HacTo v
HeobocHOBaHHO obpalalTCcs B CyA C 3asiBJIEHNEM O MPU3HaHUM NpeanpuHUMaTens
6aHKPOTOM, NPV 3TOM HE NPUMEHSAIOT Mepbl, HanpasBJ/ieHHbIE Ha MoJly4YeHune
Haasexalwero ncnosHeHnsa TpeboBaHu.

FJNNABA 3 NMpoOGnembl NpaBoBOro cratyca
MHOMBMAYAJIbHbIX NpeanpuHuUMaTersien

Ha Haw B3rnapg, npaBoCybbeKTHOCTb NHANBUAYANIbHOMO NpeAnpuHMMaTens
3HAYNTENBHO Wnpe NpaBoCydbeKTHOCTM 0BbIYHOrO rpakaaHnHa, nbo BKYaeT Kak
NPaBoCYyHOBHLEKTHOCTb B OTHOLLUEHUSAX, HE CBA3AaHHbIX C MpeanpuHUMaTENbCKOWN
[eaTeNbHOCTbIO, Tak U COBCTBEHHO NpeanpUHMMaTEsIbCKY NPaBOCYyObEKTHOCTb.

He ficeH xapakTep NpaBoCNOCOOHOCTU MHAMBUAYaNbHbIX NpegnpuHuMaTenen. Tak, pag
aBTOPOB MoJlaratoT, 4TO NOCKONbKY B CT. 18 'K PO B 0bLien popMe ynoMmnHaeTcsa o
npase rpakfaHnHa 3aHUMaTbCA NpeanpUHUMATENIbCKON AeSATesIbHOCTbIO, TO
WHOMBMAYaNbHbIA NpeanpuHUMaTesnb obnagaeT obwen NpaBocnocobHOCTLIO[37].

CBoun ocobeHHOCTM NpunobpeTaeT cTaTyC MHAMBUAYAIbHOIrO NMpeanpPUHUMaTENS NMpu
06Cy>XAEeHNN TEMbI 3aHATUS NPeaNPUHNMATENbCKON AEATENIbHOCTbIO FPa>KgaHNHOM, He
OOCTUrWINM coBeplueHHoneTunsa. Tak, cT. 27 TK P® gonyckaeT obbaBneHne 16-netHero
rpa>kKAaHnHa NOJIHOCTbIO AeecrnoCobHbIM, eC/IN OH C COrNlacns 3aKOHHbIX
npeacTtaBuTenen nau nonedynTenen 3aHMMaeTca NnpegnpuHUMaTEeNbCKOM
neaTenbHOCTbo. OQHAKO OCYLLECTBIATL TaKylo AeATEeNbHOCTb JIMLO BNpaBe Nullb npun
Ha/IM4YMKM COOTBETCTBYIOLLEN rocperncTpaunmn, kKotopasa gonyctmma ¢ 18 net. Takum
obpa3om, HOpMa, YCTaHaB/IMBalOLAsA BO3MOXXHOCTb "Mpe)XaAeBpeMEHHOro" Norpy>xeHms B
BunsHec, BHyTpeHHe npoTuBopeydmBa n Tpebyet nameHeHun.

Bo3pacT, N0 AOCTUIXKEHNN KOTOPOro rpakAaHNH MOXKeT 3aHUMaTbCH
npeonpuHNMaTeNbCKON AeAaTeNbHOCTbIo, B 'K PO He onpeneneH. B cBA3M C 3TUM MOXXHO
OblN0 66l NPEnNONOXUTL, YTO NpeaAnpUHUMaTENIbCKON OeATesIbHOCTbIO Brpase



3aHUMATbCS NN MOJIHOCThIO AeecnocobHble pusmnyeckme nmual38]. OgHako B cT. 27 TK
P® yCcTaHOBNEHO, YTO HECOBEPLUEHHONETHNIN, OOCTUILINIA BO3pacTa 16 net, MoXeT ObiTb
MPU3HaH NOJIHOCTbLIO AeecnoCcobHbIM, eCM OH C COrslacns poanTenen, yCbiIHOBUTENEN
U NonevynTesnia 3aHMMaeTCsa NpeanpuHMMaTesIbCKON AeATeNIbHOCTbIO. [10CKOIbKY
NpaBo 3aHUMaTbCA NMPeanPUHUMATENIbCKON AeSATesIbHOCTbIO BO3HMKAaET Wb C MOMEHTa
rocyaapCTBEHHOW perncTpaunm B Ka4ecTse MHAMBUAYAJIbHOIO NpeanpuHUMaTens,
HeNb3S He MPUHMUMaTb BO BHUMaHME U HOPMY, 3aKpernjeHHyo B PenepasibHOM 3aKOoHe OT
8 aBrycta 2001 r. N 129-®3 "O rocypapCTBEHHON perncrtpaymnm liopuanyecknx auu mn
MHOUBUAYaANbHbIX NpegnpuHuMaTenen[39], B KOTOPOWN yKa3aHo, 4TO AJ19 perncrpaumm B
3TOM Ka4yeCTBe HeCOBEPLUEHHONETHUX AOJIKHO BbITb NpeacTaB/IeHO B YNCe APYruxX
OOKYMEHTOB HOTapuasibHO YAOCTOBEPEHHOE COorJjlacme poauTesnen, yCblHOBUTENEn NIn
rnonevynTensa Ha oCylecTB/IEHNE UM NpeanpUHNMaTENbCKOW AeAaTesibHOCTU NMbo Konnsg
peLleHnsa OpraHoB OMeKn N NnonevynTenbCTBa Uam cyaa o6 obbaBAeHUn 3TOro
hn3n4ecKoro nmua NoJIHOCTbLIO AeecnocobHbIM (M. "3" 4. 1 ¢T. 22.1)[40]. BbiBOAHI,
KOTOpPble MOXXHO cAeslaTb U3 NpuBeAEeHHbIX HOPM, MpoTuBope4uBbl: B 'K PO pedb ngert o
HecoBepLWEeHHONEeTHUX, € 16 neT, a B 3aKoHe 0 peructpaumm - soobuue o
HEeCOBEPLUEHHOIETHMX, @ 3HA4YUT, AOCTUrWNX Bo3pacTa 14 net (3To noaTBEp)KAAaeTCA
COCTaBOM /1L, KOTOPble BNpaBe faBaTb pa3pelleHne Ha oCyLecTB/IeHne nmMn
npeanpuHNMaTesIbCKOW AeATeNbHOCTU: NoneyYnTesn Ha3HavyalTCa
HeCoBepLIEeHHOJIEeTHUM, AOCTUrwmnMm sBo3pacta 14 net). CywecTso
npeanpuHNMaTesIbCKOW AeATeNbHOCTU COCTOUT B TOM, 4TO OHa ABNAETCA
CaMOCTOSATEeNIbHON, OCYLLLECTB/IAEMON Ha CBOW PUCK OeATEeNIbHOCTbLIO, HanpaBJ€HHOW Ha
cucTtemaTumydeckoe nosydeHune npuboinm (ct. 2 'K P®). Bo3HMKaeT BONPOC, HACKOJIbKO
CaMOCTOSATE/IbHOM M OCYLLEeCTB/ISEMON Ha CBON PUCK MOXET BbITb
npeanpuHMMaTesibCKkasa nesaTeNIbHOCTb HeCoBepLeHHONEeTHNX? Kak n3BecTHO,
OrpaHMYeHHasa oeecnocobHOCTb HECOBEPLLUEHHOIETHUX B BO3pacTe oT 14 oo 18 net
Bblpa)KaeTCA B TOM, 4YTO, 3@ UCKJIIOYEHNEM CLEJI0K, NepeyeHb KOTOPbIX YKa3aH B 3aKOHe,
OHW BrpaBe coBepllaTb CAENKU C MMCbMEHHOIO COrjlacns 3aKOHHbIX NMpeacTaBuTenen.
[Mpn 3TOM, KaK BblTeKaeT 13 CT. 26 MK PO, cornacue 0osI>KHO CONPOBOXAATb
coBepLleHne KaXaon caenkun. Takas Nno3numns BbiCKasbliBaslaCb U B LOPEBOJIIOLMOHHOMN
nmtepaType n obbacCHANaCb TeM, 4TO ogobpeHue (cornacme) B Buae obuwero
pa3pelleHns Ha coBepLueHmne cAenoK HefonyCTUMO NOTOMY, YTO 3TO He
COrjlacoBbIiBasoChb Obl C 3a4a4en noneynTenbCTBa, COCTOSALLEro B onpeaesieHnn Toro,
COOTBETCTBYET /1N KaXkfasa caesika MHTepecamM HecoBepLIeHHOIeTHEro nnm HeTt[41].

MOCKONbKY 3aHATME NPpeanpUHUMATENbCKON [esATeNbHOCTbIO CBA3aHO C y4acTUeEM B
rpa>kaaHCckoMm obopoTe, a criefoBaTeslbHO, C 3aKJIl04YEHMEM CAENOK, BblAayva
HEeCOBEPLUEHHONETHUM pa3peLleHns Ha 3aHATNE NpeanpuHMMaTEIbCKON



0eAaTesIbHOCTbIO ABJIAETCHA HE YeM MHbIM, KakK 06LWKMM pa3pelieHMeM Ha CoBepLleHune
coenok. MNMpun 3ToM CoCToAHME OeNCTBYIOWEro 3aKkoHogaTe/ibCTBa CBUAETENIbCTBYET O
TOM, 4YTO yCTaHOBJIeHHasa 0653aHHOCTb 3aKOHHbLIX NMpeacTaBuTenen 3aboTntbcsa 06
MHTepecax HecoBepLUeHHONIETHUX MPU 3aKJKYeHNN NocneaHUMN CAESI0K MMeeT JINLLb
HPaBCTBEHHbIN aCcNeKT U He NoAKpernJeHa HUKAaKOW MaTepuasibHON OTBETCTBEHHOCThIO
[42]. B cooTBETCTBUN CO CT. 26 'K PO MMyLeCTBEHHYIO OTBETCTBEHHOCTb MO J1H0ObIM
chesnikaM, coBepLleHHbIM HeCOBEPLUEHHOIETHUM CaMOCTOATESIbHO UJIN C COorslacus ero
3aKOHHbIX NpefcTaBnTesien, HeCyT CaMN HeCoBEpPLUEHHOJIETHMeE.

B oTon cTaTbe Tak)Xe COAepPXXUTCHA OTCbIJIOYHAA HOpMa, NnpefgycMaTpuBatoLlas, 41o 3a
NMPUYNHEHHBLIV NMN BpeL HEeCOBEPLUEHHOJIETHNE HECYT OTBETCTBEHHOCTb B COOTBETCTBUM
c M'pa>kgaHCKMM KoaekcoMm PD. AopecaToM 3TOW OTCbINIKK aBnseTcsa cT. 1074 TK PO[43],
yCTaHaBJIMBaKwLlas, 4TO HeCoBepLUEeHHOJIeTHME B Bo3pacTe oT 14 no 18 net oTBevaloT 3a
MPUYNHEHHbIN Bpen Ha 06wmnx oCHoBaHMAX. Takum obpa3oM, HECOBEPLLUEHHOIETHME
HeCyT MOJIHYIO OTBETCTBEHHOCTb 1 NPU HapyLUEHNN A0rOBOPHbLIX 00653aTeNbCTB, U Npu
npUYNHEHNN Bpeaa (B AeNMKTHbIX 06s3aTenbCTBaXx).

MOCKONbKY OCyLLEeCTBeHNe HECOBEPLUEHHONETHUMN NHONBUAYASTbHOM
npeanpMHNMaTENbCKON OEATENIbHOCTU ABMSIETCS OCHOBAaHMEM A1 HafAesleHNs nx
NMOJIHOWN OeecnoCobHOCTbIO, BONPOC 00 3MaHCMNaumm HecoBepLUEeHHONETHNX
3acnyxuBaeT ObITb CreunanbHO PaCCMOTPEHHbIM.

[TOCKOJIbKY B 3aKOHEe He YCTaHOBJIEHbI Tpe6OBaHI/IFI K MPOAOJIXXUTEJIbHOCTN Takoun
0eATeNIbHOCTW, Ha NPaKTuUKe 44 SMaHCcMnaunum oCTaToO4YHO CaMoro akTa permcrpaunm
HecoBepLUeHHOIeTHEro B Ka4yeCcTBe NHOANBUAYAJIbHOIo npeanpuHunMmaTtTensd[44].

Kak npegycmoTpeHo B C€T. 27 T'K PO, HecoBepLeHHOIETHNIN 06bABNSETCA NOJIHOCTbIO
neecnocobHbIM MO peLIEeHNIO OpraHa oneKkn 1 nonevynTenbCcTBa, eCciiv Ha ero
3MaHCuUMaunio ganam cornacme ero poanTenu, yCbIHOBUTENN NN NMonevynTesb. OT0
O3Ha4vaeT, 4YTO cornacuio poauTesnien NpuaaeTca pewatruiee sHa4YeHmne, un
HeCOBEepPLEHHONETHNI aBTOMaTU4YeCKMN 06BbABNAETCHA MOTHOCTbIO AeecnoCobHbIM. Mexay
TeM TaKoe corJjacue, no cyuwecTBy, HEe UMeeT NPaBOBOro 3Ha4YeHUs, NOCKOJIbKY HUKAKON
OTBETCTBEHHOCTM 3a 000CHOBAHHOCTbL CBOEro COrflacng 3aKOHHbIe NMpeacTaBuTenn He
HecyT. O4eBUAHO, BO BCEX CNyYasaAXx 06bsABNEHME MOSIHOCTbIO AEeCnOCOOHbIM AO/TKHO
MPON3BOANTLCA MO PeLleHnto Cyaa.

OOHUM U3 CaMbIX BaXKHbIX 3JIEMEHTOB aAMUHUCTPATUBHO-MPaBOBOro cTaTyca
NHOVBUAYAJIbHOrO NpeAnpuHNMaTENS SBASETCS aAMUHUCTPaTMBHAA OTBETCTBEHHOCTb
[45]. UHOMBMAYanbHble NpeanpuHuMaTenn, byayyin cybbekTamm npeanpuHUMaTesIbCKON



neaTenbHOCTU, 6e3ycnoBHO, ABNAIOTCA CybbekTaMmn aAMUHUCTPATUBHON
oTBeTCTBeHHOoCTU. OgHaKo, KaK rnokasasio nccneposaHve KoAll PO, MHorme ctatbi
OcobeHHOM 4YacTn Kogekca npegycMaTpumBatoT OTBETCTBEHHOCTb 18 Cy6bekToB
npeanpuHNMaTesIbCKOW AeATeNbHOCTU, MPU 3TOM YKa3biBas B CaHKUMNAX IULWb rpakaaH,
OOJIKHOCTHLIX U topuandeckux nuu. CtaTtbsa 3.5 "AOMUHNCTPATUBHBLIN WITpad" cpean
U, K KOTOPbIM MPUMEHSAETCHA AaHHbIM BUO a0MUHNCTPATMBHOMO HaKa3aHus, TakXXe He
Ha3blBaeT MHOMBUAYANbHbIX NpegnpuHnMaTenein. NogobHoe NonoXxeHue en
0bbACHAETCA CcylwecTBOBaHMEM NpuMedaHuns K CT. 2.4 KoAll PO, KOTOpbIM
npenycMaTpmBaeTCH, 4YTO "fivua, ocyLlecTeagowme npegnpmHMMaTesibCKyo
neaTenbHOCTb be3 obpasoBaHMA OPUANYECKOrO nLa, cCoBepLumBLIne
aAMUHNCTPATUBHbIE NPABOHAPYLUEHNS, HECYT aAMUHUCTPATUBHYIO OTBETCTBEHHOCTb Kak
OOJIXHOCTHbIE nuua".

AHanun3 HopM KoAll P®, KOTOpbIN He BbliaenseT NHAUBUAYAJIbHbIX NpeanpuHuMaTenen B
KayecTBe CaMOCTOSATesIbHbIX 0COBbIX CyObEKTOB aAMUHUCTPATUBHON OTBETCTBEHHOCTMU, B
OT/InYMe, HanpuMmep, OT OOJIKHOCTHbIX (CT. 2.4) n opuanydeckmnx nuy, (ct. 2.10)[46],
Mo3BoNseT caenaTb BbIBOA 006 OTCYTCTBUN Y HUX CaMOCTOATENIbHOW NMPaBoCybbLEKTHOCTH
KaK Y YH4aCTHUKOB agMUHNCTPATUBHO-OEIMKTHbLIX OTHOLEHWN.

Takum obpa3oM, Npu coBepLUEeHNN pafa afMUHUCTPATUBHbBIX MPaBOHAPYLIEHWUNA,
CBSI3aHHbIX C OCYLLeCTBJ/IEHMEM NpeanNpPUHNMATENbCKON AeATENIbHOCTHN, Kak
AOJDKHOCTHbIE NNLLa MHOMBUAYAsIbHbIE MPeAnpUHUMaTENN NMPUBJIEKAOTCA K
aAMUHUCTPATUBHOMN OTBETCTBEHHOCTM.

NMpuMeYyaTenbHO, 4TO 6ONLWMNHCTBO cTaTen rnasbl 14 KoAll PO, nocBsLWwEeHHON
AAMUHNCTPATUBHBLIM MpPaBoOHapyLweHnaM B 061acTu npeanpuHUMaTeNIbCKOW
0eAaTesIbHOCTU, TakKXe npeaycMaTpmBalOT OTBETCTBEHHOCTb TOJILKO A1 OOJ/IKHOCTHbIX U
topuanyecknx nuy,. M nuwb HekoTopble n3 bosee 4em 60 cOCTaBOB NpaBOHAPYLLUEHWA B
AaHHoM obnacTu cogep>XaT CaHKUMK cneunanbHO ANS MHANBUOYasIbHbIX
npegnpuHnMmaTenen (Hanpumep, CT. CcT. 14.1.2, 14.1.3, 14.25, 14.46.1). lNpn 3ToM pa3mMep
NMPUMEHSAEMOro K HUM agMUHUCTPATMBHOIO WTpada 3Ha4YnTeIbHO NMpeBbILLIAET pasMep
wTpacda 3a aHaNOrM4Hoe NpaBoHapyLleHne, COBEPLUEHHOE rpakgaHaMm, He NMeLWNMN
CTaTyca MHOMBMAYyanbHOro npeanpuHumaTens[47].

MO>XHO roBOpuUTbL O HeoboCHOBaHHOCTM npupaBHNBaHNA MHONBMAYaJIbHbIX
I'Ipeﬂ,l'lpl/lHVIMaTeJ'leIZ K OOJI)XKHOCTHbLIM JILaM B BOMPOCax HeCEHUNA aﬂMMHMCTpaTMBHOIZ
OTBETCTBEHHOCTMN, TeM Bbonee 4TO B TekCcTe Koaekca nHaOnBmMayaJibHblE
npegnpuHmMMaTesm HeOAHOKPaTHO NCMOJIb3YIOTCA B Ka4eCTBe CaMOCTOATEJIbHbIX
Cy6'beKTOB a,D,MI/IHVICTpaTI/IBHOVI OTBETCTBEHHOCTU. OQNH N3 CaMbIX N3BECTHbIX Y4YE€HbIX



B.B. Kn3ansoe cHMTaeT HaxoXaeHne nHOnBuAyasbHOro npeanpuHuMaTens B KaTeropum
cybbekTa agMUHNCTPATUBHOW OTBETCTBEHHOCTU "A0/HKHOCTHOE NNL0" HeaoNMyCTUMbIM
[48]. CornacmTtca ¢ MHEHNEM YYEHHOro Hesnb34. [NpeanpnHnMaTenbCKyO 4eATeNIbHOCTb,
OCYyLWLeCTBAAEMYIO UHAMBNAYAJIbHBLIM NMpegrnpuHUMaTesieM, BPSL M MOXKHO Ha3BaTb
cny>XebHbiMn 0693aHHOCTAMN. KOHEYHO e Hefb3s CTaBUTb MHAWBUAYAJIbHbIX
npeanpuHnMmaTenen (NycTb fa>Ke B BONPOCax OTBETCTBEHHOCTWN) B OAMH pAg C CyabaMMU,
BOEHHOC/Ty>KaLLMMMN, UHBIMN FOCY0APCTBEHHbLIMU CJIY>XALMMN U OOJIXKHOCTHLIMU INL @MW,

Mo nosony rmpuMeHeHmsa Mmep a,EI,MI/IHVICTpaTI/IBHOVI OTBEeTCTBEHHOCTUN K MHONBMAYaJIbHbIM
npeanpunHnMmaTensaMm Kak K opnagn4ecknmm Jnmuam Mbl NoJIHOCTLIO Noaaep>XmMBaem MHeHMe
H.I'. Cannweson, KOTOpasda roBopumuT o HeobX0AMMOCTUN NCKIKDYEHNS MPaKTUNKN
npmnpaBHNBaHNA NHONBUOYaJIbHOIO rnpegrnpmnHnMaTesid rno 061:eMy HalaraeMbiX
LIJTpa(prIX CaHKUNN K ropngn4ecknm Jamuam m o HeobXxoaAMMOCTU BblaeNeHNs
nHOnBMAyasibHOro npearnpnHnMaTena B Ka4ecTBe Cy6'beKTa a,EI,MI/IHVICTpaTI/IBHOVI
OTBETCTBEHHOCTU[49].

Taknm obpasom, Kogekc npegycMaTpuBaeT BO3MOXKHOCTb HECEHUNA NHAMBUAYASIbHBIMU
npeonpuHNMaTens Mm agMUHUCTPATUBHON OTBETCTBEHHOCTU U KaK OO/IKHOCTHbIM, U KakK
topnanyeckmum nmuom. NMonobHoe oTHOLWEHWE 3aKoHoAATeNA K UHAMBUAYA/IbHOMY
npeanpuHMMaTesnio Kak cybbekTy aAMUHNUCTPATUBHOW OTBETCTBEHHOCTM NOpoXXaaeT
HeMaJsi0 NPaBONPUMEHNTENbHbIX NPobnem, CBA3aHHbIX C MPaBUIbLHON KBanuKaumnemn
MPOTMBOMNPABHOIO AesaHNdA n npnmeHeHnem HopMm KoAll PO K nHamsmayanbHOMY
npeanpuHMMaTenio - NpaBoOHapPYLUUTENIO.

BblBOO MOXHO cOoefnlaTb O MHOXXECTBEHHOCTM NMPaBOBOro NoOJIOXKEHUA NHOWBUOYAJIbHOIO
npeanpuHnMaTensa Kak cydbbekTa agMUHNCTPATUBHOW OTBETCTBEHHOCTU, 4TO
06bACHAETCA 3aKoHO4aTeNIbHO NPeaAyCMOTPEHHON BO3MOXHOCTbIO MHANBNUAOYASIbHOIO
npeanpuHnMmaTens 6biTb NPUBAEYEHHBIM K @AMUHUCTPATUBHON OTBETCTBEHHOCTU U KaK
OOJIXKHOCTHOE /ML, N KaK lopuanyeckoe nnuo. BMmecte ¢ TeM nHanMBuayanbHbIN
npeanpuHMMaTesb 9BASETCA CaMOCTOATEeNbHbIM Cy6beKTOM aAMUHNUCTPATUBHOMN
OTBETCTBEHHOCTU[50]. B cBA3M C 3TUM nNpeacTaBngeTcs uenecoobpasHbiM NpuaaTh
WHOWBUAYANbHOMY NpennpuHUMaTESNO CTaTyC CaMOCTOATENIbHOro ocoboro cybbekTa
AOMUHNCTPATUBHOW OTBETCTBEHHOCTU[51]. KaxeTc4a, ctouT fonoaHuTbL KoAll PO
COOTBETCTBYIOLLEN HOPMOW, B KOTOPOW cneayeT NnpeaycMoTpeTb BCe 0COBEHHOCTH
rnpuBsiIe4EeHNs aHHOW KaTeropuun rpa>kaaH K aaMMHUCTPATUBHOWM OTBETCTBEHHOCTHU, B
TOM 4ucne 4eTko 0603HauYNTb CcNyYam (Ha3BaTb COCTaBbl MPaBOHAPYLUEHWNW)
npuBae4YeHNa NHONBUAYANLHOIrO NpeanpuHUMaTens K agMMHUCTPaTUBHON
OTBETCTBEHHOCTU B Ka4eCTBE I0pUANYECKOro UM SOJIXKHOCTHOIO anua.



Ncxons n3 cMmbicna CT. CT. 26 1 1074 TK PO CTaHOBUTCSA ACHBIM, 4TO NpeanpuHuMaTesb B
Bo3pacTe oT 14 no 18 neT, He obnagatoWwinin NOAHON [EeeCcnoCobHOCTbLID, CaMOCTOATENIbHO
HeceT OTBETCTBEHHOCTb MO CBOUM MpeanpuHNMaTesIbCKUM caesikaM, a TakxXXe 3a
MPUYNHEHHbIN Bpen Ha obLnx oCHOBaHUSAX.

OpaHako, ecain no AoroBopHbIM 0b6si3aTeNnbCTBaM He npeaycMmaTpuBaeTcs cybcnanapHas
OTBETCTBEHHOCTb €ro 3aKOHHbIX NPeACcTaBUTEsNeN, TO NMPU AeSIMKTHbIX 0653aTeNnbCTBaXx,
KOrga y HecoBepLUeHHOJIeTHEro B BO3pacTe OT YeTblpHaALaTh A0 BoCeEMHaAUaTh neT
HeT [O0XO0A40B UM NHOIO UMYLLIECTBA, AOCTAaTOYHbIX A1 BO3MELLEHUS Bpeda, Bpeq
[0/KeH 6bITb BO3MELLLEH MNO/IHOCTbIO MW B HEAOCTAlOLLEN YacTN ero poanTensamm
(yCbIHOBUTENAMN) U MONEYNTESIEM, €CJIN OHN He JOKaXKyT, Y4TOo Bpen 6bis1 MPUYMHEH HE
Nno UX BUHE.

CnepoBaTesibHO, MPU OOrOBOPHbLIX OTHOLLUEHMSAX C YHYAaCTUEM OHbIX NMpearnpuHUMaTenen
OTBETCTBEHHOCTb HECOBEPLLUEHHOJIETHEr0 MO BCEM COBEPLUEHHbLIM CAeIKaM
OrpaHNYMBaETCS ero UMyLLEeCTBOM, ero poanTenn (YCbIHOBUTEN) UK MoneyYnTeNb He
OTBEYalOT MO ero caenkaM, XoTs 6bl OHU 1 faBasn Cornacme Ha UxX COBEpPLLEHME, a Tak
Kak corslacoBaHue CAesIKN He 03HAYaeT rapaHTUIO ee UCMOJTHEHMS, BCE BO3MOXHbIE
PUCKM YObITKOB OT TaKMUX CAEJIOK 3a paMKaMu UMYyLLEeCTBa HECOBEPLLEHHOJIETHEr 0
npeanpuHUMaTensa NagatT Ha ero KoHTpareHTa[52].

IlyMmaeTcs, 4TO CTOUT 3aKOHOAATENIbHO 3aKPENnUTb MUHUMAbHbIA BO3pacT
WHONBUAYANbLHOrO NpeanpuHuMaTensa ¢ 16 ner.

He MeHee cyllecTBeHHbIMU ABAAIOTCSA NPobaeMbl, KOTOpPble CBA3aHHbI C
(hbMHaHCMpoBaHMEM Manoro u cpegHero 6usHeca. Takas CUTyaLMsa OoCTaeTCcs AOCTAaTOYHO
CJIOXKHOMW, NpeX e BCero 13-3a NoBblLLUEHHbIX MPOLLEHTOB Ha KPeauThl, KOTOPbIE
npeanpuaTUS He MMelT BO3MOXXHOCTU cebe No3BoNnTb. TakXKe, K 0OHUM U3
NPensTCTBUN OTHOCUTCS HEAOCTYMNHOCTb FOCYAapPCTBEHHbIX 3aKa30B. 9TO CBA3aHO B
nepByto o4epenb C TEM, YTO MO AJaHHOMY BOMPOCY FOCYAapCcTBO NMpeXkae BCcero otaaeT
NnpenMyLLecTBEHHOE NPaBo KPYMNHbIM NpeanpuaTnem.

[ns coBepLUEeHCTBOBAHMNA AAaHHOW CTPYKTYpPbl SKOHOMUKKN Heobxoammo pa3pabaTbiBaTb
b6onee achhekTnBHbLIE MPOrpaMmbl, KOTOpble B ByayLiemMm MOryT yBeM4YMBaTb 0O
Manoro 6bmusHeca B BBI1 cTpaHbl. ng peanmsaumm 3TON Lenu, npexae BCcero, Hy>KHo
0cnabuTtb agMMHUCTPaTUBHbIE Bapbepsbl, 06nerynTb 6IOpoKpaTUYECKME NpoLEedYpbI,
CHU3NTb HAJIOrOBYIO HArpy3Ky, a Takxe yKpenaaTb COTPYAHNYECTBO B chepe
roCyAapCTBEHHbIX 3aKa30B. TONIbKO JIMLIb B TaKOM CJlydae npennpuHuMaTenn cMoryT
ObiTb YBEPEHHbLIMN B CBOUX BO3MOXHOCTAX N NepcriekTmnBax[53].



B coBpeMeHHOI 3KOHOMUKE NHAMBMAYAIbHOE NMpeanpUHUMaTENbCTBO CTaBUT
NpUMeEpHbIe Lenn, Npu KOTOPbIX CMOXXET B AaJIbHENLLEM pPa3BMBATLCS U
hyHKUMOHMpPOBaATL. K TaKMM OTHOCATCS:

- obecrneyvyeHne KOHKYPEHTOCNOCOOHOCTM cybbekTa MHANBUAYANIbHOIO
npeanpuHUMaTeNbCTBA;

- OKa3aHune cooencTemns 3TuM cybbekTam B MPOABMIKEHUN MPOU3BOANMBIX UMW TOBApPOB
(paboT, ycnyr), pe3ynbTaTOB UHTENNEKTYalbHOW AeATEeNbHOCTN Ha PbIHOK POCCMINCKOM
depepaynm N pbIHOK MHOCTPAHHbIX FOCYAAPCTB;

-yBesInyeHne KonamvecTsa cybbeKToB Masoro n cpegHero npegnpuHUMaTenbCTBa;
- obecnevyeHme 3aHATOCTN HacesIeHNa N pa3BUTUE ero CaMO3aHATOCTN;
- obecneyvyeHmne 61aronpuUATHbLIX YCOBUW AN Pa3BUTUS;

- YBENIMYEeHMe [0/ NPOMN3BOANMBIX CyObeKTaMmM Manoro u cpegHero
npeanpuHMMaTenbCTBa ToBapoB (paboT, ycnyr) B o6bemMe BaNoBOro BHYTPEHHErO
npoaykKTa.

Takum 06pa3oM MOXKHO CyAUTb O TOM, 4TO CNOpPbI Bbl3blIBAET HE TOJIbKO BOMPOC NMPaBOBON
pernamMeHTaunn NoJIOXKEeHNA MHONBUAYAJIbHOrO nNpegnpuHUMaTens, HO U BOMpPocC ero
npaBoCcyb6bLEKTHOCTU (MOMEeHTa BO3HUKHOBEHUS U NMpeKpaLleHns).

ABnaeTcsa 1M 3To HE0OOOCHOBAHHOCTbLIO npmpaBHNBaHNA NHONBUAYaAJIbHbIX
I'Ipe,El,I'IpI/IHI/IMaTEJ'IEVI K OOJI>KHOCTHbLIM JInLUaM B BOIMpPOCax HeCceHnd a,D,MMHMCTpaTMBHOVI
OTBETCTBEHHOCTU, BO3MOXHO Aa.

SAKNMIOYEHUE

Takum obpa3oM, MHAUBUAYAIbHOE NpeanpuHNMaTEeNbCTBO NpeacTasaseT cobon
WHNLUNATUBHYIO 0eATeNIbHOCTb Fpa)KAaH, KOTopasa HanpaB/ieHa Ha NoJly4YeHne goxona,
OCHOBaHHasA Ha COBCTBEHHOCTU CaMUX rpakAaH 1 oCyLllecTBgeMas OT UMEHMN rpakaaH
32 UX PUCK U MO UX NMYLLLECTBEHHYO OTBETCTBEHHOCTb.

KoHCcTUTyumnsa PO, Npa>kaaHCKUM Kogekc PO 1 gpyrue 3akKOHbl CO34aJ1M NMPOYHYIO
topnagnyeckyto 6asy ang seaeHuUsa MHAMBMAyanbHON NpeanpuHMMaTEIbCKON
neatenbHOCTU. C KaXKAbIM Fro40M pacTeT YMCNO0 rpakaaH, pewmsLunx pabotaTb
CaMOCTOSATesIbHO, "Ha cebsa". DTo N0NOXKNTESIbHO CKa3blBa€TCHA HA SKOHOMUKE CTPaHbI,



Tak Kak UHAWBMAYaibHOe NpeanpUHUMATENbCTBO CO3AaEeT AONOJIHUTENbHbIE paboyne
MecTa, pacwmnpseT chepy npenslaraemMbiX TOBAPOB U YCJYr, NOBbILLAET KOHKYPEHLIUIO, a
cniefioBaTeNIbHO N Ka4ecTBO 06Cny>KMBaHUS.

NHaonBuayanbHbIM NpeanpuHUMaTEsb - 3TO He lopuanyeckoe, a husnyveckoe nmuo,
KoTopoe BeageT busHec OT CBOEro MMeHU 3a CBOW CHET, CBOW PUCK, CaM NMPUHUMaET
X03ANCTBEHHbIE peLueHuns.

NHOvBMAyanbHoe npeanpuHUMaTeNbCTBO A1 MHOMMX aflbTEPHATUBHbLIA BapuaHT OJ1s
cobCTBEHHOro TPYAOYCTPONCTBA, MaTepuaibHOro obecrnevyeHns CBOEn XXN3HW.

NHoneuayansHoe npegnpuHMMaTeNbCTBO MNOAONAET A1 PO3HUYHOWN TOProBu,
OKa3saHusd ycnyr 4acTHbIM sinuam 1, B obwem, ans noboro busHeca no pabote ¢
dusmnyecknmun nnuammn. Takxxe nHOMBMUAYyabHoe NpeanpuHUMaTeNbCTBO NogonaeT aas
Ha4YMHaLWMX NnpeanpuHUMaTenen, ewe He rotToBbix Noay4nTb ctaTyc O0O0.

MpepnpvHMMaTeNb HECET JIMYHYIO MOJIHYI0 OTBETCTBEHHOCTb 3a pe3yJ/ibTaT CBOEN
AeATenbHOCTN. B cnyyYae BO3SHUKHOBEHMS 3a40/XKEHHOCTU, NpeanpuHMMaTenb
pacnjiaynBaeTCsl BCEM CBOMM JINYHbIM NMYLLECTBOM. [pegnpruHMMaTens HeceT
MOBbILLEHHY OTBETCTBEHHOCTb B OT/IMYME OT UHbIX FPakaaH.

TpyOHOCTb aHanM3a NPaBoOBOro MNOJIOXXEHNS MHAUBUAYAIbHOrO NpeanpuHUMaTens
COCTOWUT B ABOWCTBEHHOCTM €ro NPaBOBOro CTaTyca Kak (PM3M4eCcKoro nmua n Kak
cybbekTa npeanpuHUMaTENbCKON AEeATENbHOCTN.

B yCcnoBusiX KPU3IMCHOIr0 COCTOAHUSA SKOHOMUKM BO3HUKAIOT CUTyaL MU, B KOTOPbIX
HeobxoaMMOo NpekpaTUTb AeATeNbHOCTb NHAMBUAYaJIbHOro npeanpuHuMaTens. Mpu
3TOM, He BCerja BO3MOXXHO NMpeKpaTUTb perncrpaumnio nyTemM nogadvv 3asssieHns B
NHCnekumnio denepanbHON HaNOroson cnyXbbl. Bo3HMKaOT cnTyaunm, 3 KOToOpbIX
MO>XHO HaWTW BbIXO4 TONILKO nNyTeM 0b6baBneHns 6aHKpoTCTBa.

Ona npusHaHUSa MHOUBMAOYANbLHOIO NpegnpuHnMaTens 6aHKPOTOM AOCTATOYHO
BbINOJIHEHNSA CleyloLWnNX YCII0BUW: UHOAUBUAYAIbHBIWN NpeanpuHuMaTesb He B
COCTOSIHUM YO0BNETBOPUTb TpeboBaHUSA KpeanTopoB No AeHeXHbIM o06A3aTeNbCcTBaM; He
cnocobeH NcnosHNTbL 06A3aHHOCTL MO yrnaaTe niaaTexen.

CnenyeT OTMETUTb, YTO HEAOCTAaTKOM B OTHoweHUn UM 6aHKPOTOB SABNSETCA C/INLLIKOM
YMNPOLLEHHbIN NOPAAOK BO3OyxaeHUs gena o 6baHkpoTcTBe. Kpeantopbl 4acTo 1
HeobocHOBaHHO obpallatoTca B Cyq C 3asB/I€EHUEM O MPU3HaAHUK NpeanpuHUMaTens
6aHKPOTOM, NPU 3TOM He MPUMEHSAIOT Mepbl, HarnpaBJIeHHblIe Ha MoJlyYeHune



HaZJIeXXallero NCrnosIHeHns TpeboBaHWUIA.

IlymaeTcs, 4TO B 3aKOHOAaTeNbCcTBE Heo6XoaMMOo onpeaennTb BO3pacT, N0 AOCTUXKEHUN
KOTOPOro HecoBepLUEeHHO/IeTHME BrpaBe CTaHOBUTbLCA MHOUBUOYAIbHLIMUN
npeanpuHnMaTenammn, - 16 net, n oqHoBpeMeHHO B CT. 26 'K PO 3akpenunTb, Kak B CT.
1074 TK PO, cybcmnamnapHyto OTBETCTBEHHOCTb poauTeNnen, yCblIHOBUTENEN KU nMonevynTens
Mo caesikam, CoOBepLleHHbIM HECOBEPLUEHHONIETHUMIN C UX COrlacus.

dymMaeTcs, 4TO CTOUT 3aKoHOoAaTes/IbHO 3aKpPennuTb MUHUMAJIbHLIAN BO3pacT
MHOMBMAOYANIbLHOrO NpeanpuHMuMaTensa ¢ 16 ner.

OOHUM N3 Ba)KHENLLNX 3JIEMEHTOB aMNHNCTPATMNBHO-MPaBOBOIro CtTaTyCa
nHOnNBMAyaJbHOIro npearnpuHnMaTensa AaBnaeTcd agMNMHNCTPaTNBHaA OTBETCTBEHHOCTb.

MNpenctaesnseTca uenecoobpasHbiM NpuUaaTb NHAMBUAYAJILHOMY NpeanpuHUMaTesio
CTaTyC CaMOCTOATESIbHOro 0coboro cybbekTa agMNHUCTPATUBHON OTBETCTBEHHOCTMW.
AdymaeTcs, ctonT fonosiHnTb KoAl P® cooTBEeTCTBYIOLWEN HOPMOW, B KOTOPOW cnenyeT
npenycMoTpeTb BCe 0COOEeHHOCTU NpUBAEYEeHNA OaHHOW KaTeropmum rpa>kaaH K
AAMUHUCTPATUBHON OTBETCTBEHHOCTU, B TOM 4YuUcCsie 4eTKO 0603Ha4YnTb cry4aun (Ha3BaTb
COCTaBbl MPaBOHapPYLWEHWA) NpUBJIeYEeHUS UHAUBUAYAIbHOMO NpeanpuHuMaTens K
AOMUHUCTPATMBHOW OTBETCTBEHHOCTW B Ka4YeCcTBe IopUaNYecKoro nin LoIXKHOCTHOIMo
nmua.

B 3akno4eHmne xo4yeTca npounTupoBaTb Hapo4Hyo nocnosuyy: "ManeHbKoe Oeno ay4ywe
bonbworo 6e3nenba”. Y Ka)xaoro 4yesnoBeka ecTb BbibOp. HMKorga He no3gHoO HavaTb
4YTO-TO HOBOE, HAWUTW 3aHATNE, KOTOPOE NPUHOCKUI0 Bbl U AOX0A4 U PagoCTb. [NaBHoe -
»XeslaHue 1 ynopcTBo.
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