Copnep>xaHue:

BBepneHue

MpobnemMbl NpaBoOBOro rocyaapcTBa BCerga BOJIHOBAIN NepenoBbIX NoOen,
NPOrpPeCcCMBHLIX MbICINTENIEN APEBHOCTUN, CPeQHEBEKOBbS N COBPEMEHHOCTU. Bonpochl
Tuna: YTo Takoe npaBoBoe rocyaapcTeo? Koraa nossuiacb ero naes u Kak oHa
pa3BMBasiacb? KakoBbl €ro 0OCHOBHbIE MPU3HAKN N YepTbl? KakoBbl Lieslb 1 Ha3HavYeHune
NpPaBOBOro rocyaapcTBa? - NPakTUYeCKN BCeraa HaxoaAuJncCh B rnose 3peHuns
¢unnococoB, LOPUCTOB, UICTOPUKOB, HE3ABUCMMO OT UX B3rNS00B U CYy>XOEHWN, @ TakXe oT
TOro, Kak KBaJMuumMpoBasioCb 1 Kak Ha3blBaJIoCb 3TO rOCyAapCTBO - FOCyAapCTBOM Jn
3aKOHa, CMpaBeasiMBOCTU, roCyAapCTBOM Bceobuiero 61arogeHCcTBMSA UK e
rocyapCTBOM 3aKOHHOCTW.

IaHHbIEe BONPOCHI MMEIOT He NPOoCTo obuienpaBoBon, HO 1 obLedunnocopckun,
obLleyenoBevyecknin xapaktep. BnacTb, NpMHyXaeHNe, HaCcUIne CyLecTBYIOT CTOJIb XKe
[0JIro, CKOJb 1 caM YenoBek. CoOOTBETCTBEHHO, BO3SHUKAET BOMPOC, MOXXHO NN
OrpaHNYNTb BINSAHNE 3TUX HEM3MEHHbIX aTPUOYTOB roCcy4apCcTBa M B TO XK€ BPeEMS He
[OMyCTUTb pacnaja rocyaapCTBEHHOCTMU.

NHTepec K AaHHOW TemMe CTaHOBUTCA 0COBEHHO OCTPLIM B NepesloMHble, NepexofHble
nepunonbl uctopmn. PpaHuy3sckasa pesontoums, 6opbba CLUA 3a HE3aBUCUMMOCTb,
Oyp>Kya3Hasa pesoatouns B FepmaHum, Ha4ano XX Beka B Poccum - BOT OCHOBHbIE
nepnopnbl 6ypHOro pa3sBuTns 3Ton KoHUenuun. B HacToswee BpeMs Poccmsa Takxe
HaxoOUTCA Ha NyTU pedopM, MO3TOMY U3yHeHNe YKa3aHHON TeMbl aBNseTCcs 0CobeHHOo
aKTYaJIbHbIM.

NMpobneme npaBoBOro rocygapcTea NOCBAWEHbl paboTbl TakUX BblOAOLWMXCA
unocoos, MbicuTeNen, y4eHblX Kak LL.MoHTeckbe, 1. Jlokka, N.KaHTa, K.Benbkepa,
N.X. ®panxepa poH ApeTuHa, P.Monsa. B Poccun aTton Teme yaensann BHuMmMaHue b.A.
Kuctakosckum, C.A. Kotnapesckun,A. Caxapos, C. AnekceeB 1 gpyrue aBsTopbl.

Bonpocbl MOCTPOEHMS MPaBOBOro rocyAapcTBa NPOA0J/IKaOT 0CTaBaTbCA B LIEHTpE
BHMMAHWUS COBPEMEHHbIX IOPUCTOB, FOCYIAPCTBEHHbIX U MOIMTUYECKUX AesATenen.
BosblIOe KONMYeCcTBO NybAnKauui B Nepnuoamn4yeckon nevyaTtn, nposeaeHmne
KOH(EPEHLNN 1 KPYTJiblX CTOJIOB NOATBEPXAAOT aKTyasIbHOCTb BbIOpaHHOW TEMBbI.



CnenyeT OTMETUTb 04HY Ba>KHYt0 0cobeHHOCTb. KoHuenumsa NnpaBoBOro rocygapcrea
MOCTOSIHHO pa3BMBaeTCsa B paboTax MbICAUTENEN, OPUCTOB, BaXKHENLLNM
3aKJII04YUTESIbHBIM 3TAnNoM 3TOro npouecca ABNSeTCA 3aKoHoAaTe/lbHOE 3aKpersieHne
BblCKa3aHHbIX naen. KOHCTUTYUNUN COBPEMEHHbIX FOCYAapCTB, MeXXAYHAapPOAHbIE MaKTbl O
rnpaBax YesoBeKa - BOT Ba>KHEWLLNIN pe3ynbTaT Pa3BUTUS KOHLENUMM NPaBOBOro
rocyfgapcTBa. YKa3aHHble HOPMaTUBHbIE aKTbl HapAay € paboTaMu y4eHbIX ABAAIOTCSA
Ba>XXHENLWMUMN NCTOYHMUKaMM NO AaHHOW TeMe.

Llenb KypcoBon paboTbl 3TO aHaNn3 uccaenoBaHUi Npm pacCMOTPEHUN OCHOB, MOHATUS 1
NMPU3HAKOB NPABOBOIro rocynapcTBa.

NMpeomMeToM UCCnenoBaHUS BbICTyNaeT NMPaBOBOE roCcyAapCcTBO, MOHATUE, MPU3HAKN U
0CODOEHHOCTN CTaHOBNEHUA.

3afayn uccnenoBaHUsA: N3y4YnTb UCTOPUYECKMIA aCcMeKT, AeNCTByoWwme MoHorpaum o
NpPaBOBOM roCcyapCTBe, BbiABUTb CyLWeCcTBYyoWwmMe NnpobaemMbl NpaBOBOro rocyaapcTea u
onpenennTb NepCneKTUBHbIE HaMpPaB/EHUS ero pa3BuUTus, NyTeM aHann3a amTepaTypbl
BbIIBUTb U ChOPMYNMpOBaTb NPEeANOKEHNS MO NOBOAY COBEPLUEHCTBOBAHUA OCHOB
NMpPaBOBOro rocyfapcTaa.

Mcnonb3oBaHbI cnepywuine metToabl npoeengeHHoOro ncciaenoBaHus, CUCTEMHBbIN,
COLMONOrN4ecKknn MeToabl uccnenoBaHus, KpomMe TOro, npuMmeHAaeTca MeTo
CpaBHNTEJIbHOIO NMpaBoBeAeEHNSA, I/ICTOpI/IKO-}OpVI,EI,I/I‘-IECKVIVI MeToa.

CTpyKTypa paboTbl obycnoBfieHa Liefblo 1 3aa4aMn HaCTOALLEro NCCIeN0BaHNA 1
COCTOMUT M3 BBELEHUSA, TPEX rnas, 3aK/II04EHNSA, CMINCKA UCMOJIb3yeMbIX NCTOYHUKOB U
NPUIOXKEHUS.

1. SBonoumnsa uaen NpPaBoBOro rocypapcrea

1.1. BO3HMKHOBeHMUe U pa3BUTUE TeopUuu NPaBOBOro
rocypapcrtBa

NMpaBoBOE rocylapCTBO Kak ornpeaesieHHas TeopeTmyeckas KoHUenuus n co-
OTBETCTBYKOLWAA NMpakTUKa nMeeT LOJITYI0 U Noy4YuTenbHy nctoputo. Cam TepMunH
«MpaBoOBOE rocyAapcTBO» MPOYHO YTBEPAWIICS B HEMELKOW InTepaType B NepBON TpeTun
XIX Beka B Tpyaax K.T.BenbHepa, P. poH Mons v ap., a B 4asbHENLLEM MOSYYUN



LWINpOKOe pacrnpocTpaHeHne, B TOM 4Yucne n B Poccun, roe cpean BUAHbIX CTOPOHHUKOB
Teopun NpaBoBOro rocygapctea 6biam b.H. YndepuH, 6.®.Knctakosckui,
M.N.HoBropogues v gp[ll.

HeobxoanMo 3aMeTUTb, YTO Pa3/INYHbIE TEOPETUYECKNE KOHLEMLIUW BblpaXkaBLUME NOEI0
N MOHATNE NPaBOBOWN rOCYyAAaPCTBEHHOCTN, CHOPMUPOBASINCL OY4EHb U OYEHb AABHO.

Lienbln psag nosio>dXeHUM, 3Ha4YMMbIX 018 nocaenywmx npeactassieHnin 0 NpasoBOM
rocygapcTtse, 6bi1 paspaboTaH y)Ke aHTUYHBIMU aBTOpaMun. B nx 4ncne nono)XKeHms o
BJIaCTWN 3aKOHa KaK coveTaHuu cuibl 1 npasa (ApUCToTENb N APYrue); 0 pa3INnyeHnmn
NMpaBUJIbHbIX N HENPaBWUJIbHbIX POPM MpPaBieHNsA, 0 CMeLlaHHOM MNpaBJIeHUN N O POJIN
npasa B TUMNOJIOrMKN rocyfapcTBeHHbIX popm (CokpaT, NnaTtoH, ApuctoTtens, Monnbun,
LlnuepoH); 0 COOTHOLLIEHUN eCTeCTBEHHOI O 1 BOJIeyCTaHOBJIEHHOr 0 npasa (JemokpuT,
copuCTbl U Ap.); O NpaBe Kak MepuJse cnpasenMBoCTU U peryampytoLlien HopMsbl
nonmTmnyeckoro obweHnsa (Apuctortenn)[2].

B anoxy nepexona oT peofann3mMa K Kanutanamsmy peliatollee 3HadeHne npnobpeTtatot
npob6seMbl MONTUYECKON 1 ee (hOpMasibHO PABHOW A/ BCEX MPaBOBOWN opraHu3aLun B
BUAE YNOPSA04YEHHON CUCTEMbI pa3aeeHHbIX roCy1apCTBEHHbIX BlaCTeN,
COOTBETCTBYIOLLEN HOBOMY OTHOLLIEHUIO COLIMASIbHO-KIACCOBbIX U MOJINTUYECKUX CUJI.
FOpnanyeckoe MMPOBO33peHMe HOBOIO BOCXOASALLErO Kilacca TpeboBasio yTBep X AeHUs
HOBbIX NpPeACcTaB/IeHUI 0 cBoboAe YesioBeKa NoCcpeaCcTBOM peXMMa rocnoacTBa npasa U
B YaCTHbIX, UX NYBJNYHO-MOINTUYECKNX OTHOLLEHUSIX.

B 3TOT nepuoa ngen npaBoBoOn rocyAapCTBEHHOCTN C NO3MLUN NCTOPU3MA U3JTOXKNIIN
MPOrpeccuBHbIE MbICIUTENN TOro BpemeHn H.Makunasennn n X.bogeH. B cesoen Teopun
MakunaBenam Ha 0CHOBE MHOMOBEKOBOIO OMbiTa CyLEeCTBOBaHUA roCcy4apcTB NPOLLUIOro n
HacTosALWero NnpeanpuHaA NonNbITKY 06 bACHUTL MPUHLUMN NOJIMTUKKN, OCMbIC/INTb
OBVOKYLLIME Pa3BUTUA NOJIMTUYECKON XXN3HN C TeM, 4TObbl N306pa3nTb KOHTYpPbI
naeanbHOro rocyfapcrea, Hauay4dwmm obpa3om oTBedvatowero noTpebHocTaAM ero
BpeMeHu. Llenb rocynapcTBa OH BUAEN B BO3MOXHOCTN cBOOOAHOIMO NMOJSIb30BaHUS
nmyuiectsoM n obecnevyeHmnsa 6esonacHOCTM ONg Kaxkaoro. MNpun paccMoTpeHun Bonpoca
0 rocyaapCTBEHHbIX (hopMax npeanoyTeHne oToaBasoCb pecnybsinke, Tak Kak UMEHHO
pecnybnuka B bosbluen mepe oTBevaeT TpeboBaHUSAM paBeHCTBa 1 cBob6oabl.

B nepuop paHHUX Byp>Kya3HbIX PEBOJIIOLUIA OOHUM U3 NePBbIX, KTO Aasl TeopeTnyeckoe
obocHOBaHMe AeMOKpaTMYeCcKoro rocygapcTea, 6bi1 CnnvHo3a. byay4yn cBsizaHo
3aKOHaMWu, rocygapcTBo obecnevynBaeT AeNCTBMUTENbHbIE NpaBa U cBoboabl YenoBekKa.
OH yTBep>KAaJsl, YTO rocyAapCTBO MOryLLEeCTBEHHOEe TO/IbKO TOrAa, Korjaa oHo



rapaHTUPYyeT KaXkKA0oMy Fpa>KJaHNHY He TOJIbKO COXPaHEHWNE XKN3HW, HO 1
YyIOBJ/IETBOPEHNE €r0 MHTEPECOB, 1 NMpeaocTeperaeT NpaBUTeNeN OT NoCsAraTenbCTB Ha
cobcTBEHHOCTb, 6@€30MacHOCTb, YecTb, cBo6oAY N NHblIE 6nara nogaaHHbIX.

B TpakToBKe [1.JIokKa, KoTopbin, No csoBamM K.Mapkca, bbin «knaccu4yeckmnm
Bblpa3uTeNemM rnpaBoBbIX NpeacTaBneHuin byp>xyasHoro obuiecTtsa B NpOTUBOMOJSI0XK-
HOCTb (peofasibHOMY», naes rocrnoAcTBa NpaBa BoOrJiowaeTCca B rocygapcTee, rae sep-
XOBEHCTBYET 3aKOH, COOTBETCTBYIOLLUN €CTeCTBEHHOMY MNpaBy U NPU3HAOLWNIA
HeoTYy)X[AaeMble eCTeCTBEHHbIe NpaBa 1 ceoboabl MHAMBMAA, N OCYLLECTBIEHO pas-
heneHve Bnacten. Takoe rocynapcTBO C rocnoACTBOM MpaBa OH NMpoTuBoONocTasnaeT
aecnotumimy. «Csoboga noagen, HaxooAWMXCa NoL BNAaCTbiO MPaBUTeNbCTBA, - OTMeYan
OH, - 3aKJIl04aeTCHd B TOM, 4TObObl MMEeTb MOCTOSAHHOE NMPaBWUIO ANS XN3HK, obLiee ongd
Ka>K[oro B 3TOM obuiecTBe U yCTaHOBJIEHHOE 3aKoHOo4aTesIbHOW BJ1ACTbiO, CO3LaHHOW B
HeM; 3To - cBoboaa cnefoBaTb MoeMy COBCTBEHHOMY »XeNaHUIO BO BCEX C/yHasx, Korga
3TOro He 3almuaeT 3aKoH, N He BbliTb 3aBUCMMbIM OT NOCTOAHHOW, HeoNpeneneHHOoN,
HEen3BeCTHON, CaMOBJIACTHOW BOJIN ApPYroro Yyesoseka». OB0CHOBaHHbIN 30eCb JIOKKOM
NMpPaBoOBON NPUHLMM MHOMBMAYabHOW CBOGOAbI /INLLb C/TIOBECHO HECKOJIbKO PAaCXognTCs C
nocsenyloLlen, CTaBwen akTyasibHOM N ON9 HAc, POPMYJION: «pa3peLleHo BCe, YTO He
3anpeLleHo 3aKoHOM»[3].

HoBble NpencTaBaeHNsa O pa3geneHnn BNacTen Noayvynam CucTeMaTUYeCcKyo pa3paboTky
B TBOpYecTBe MoHTecKbe. Pa3nmyas B KaX4oM rocygapcTBe Tpu poaa BaacTu -
3aKOHOZATeNbHY0, NCNONHUTENbHYIO, CyaebHyl0, OH OTMeYaeT, 4To ANs
npenoTBpauleHns 3noynotpebneHnn BnacTbio HEO6X0AMM TaKoW NMOPSAO0K BeELen, Npu
KOTOPOM pa3/InyHblie BNaCTU MOoraum 6bl B3aMMHO coep>X1UBaTb APYr Apyra. PasgeneHne v
B3aMMHoOe cAep>XMBaHMe BNacCTeEN ABAAIOTCA, COrslacHO MOHTECKbe, raBHbIM YC/IOBUEM
ana obecnevyeHns NoaNTMYECKoOn cBoboabl B ee OTHOLWEHUSAX K FOCy4apCTBEHHOMY
yCcTponcTey. HeobxoanmocTb pasaeneHnsa BNacTu Ha 3aKOHOAATesIbHYIO,
NCMONMHUTENbHYIO U CyaebHy0, KaK OCHOBHOW MPUHLMMN NPaBOBOro rocyaapcTBa,
MoHTeckbe 060CHOBbLIBaET cnenyowmm obpa3om: «Ecnm BnacTb 3aKOHOAATE IbHAA U
ncnonHMTeNbHasa byayT coeauHEHblI B OAHOM JINLE UK yYpexaeHun, To ceoboabl He
OyneT, Tak Kak MOXKHO ormacaTbCs, 4TO 3TOT MOHapPX WM CeHaT CTaHeT Co34aBaTb
TUPaHNYEeCKMe 3aKOHbl AN TOro, 4Tobbl TakXXe TUPAHNYECKN NPUMEHATL UX. He bypeT
csoboabl 1 B TOM C/lydae, ecnm cynebHas BnacTb He OTAeNIeHa OT BAacTu
3aKOHOAATEeNIbHOM N NCNONHNTENbHOW. ECnnm oHa coegunHeHa € 3aKoHO4aTEeIbHOWN
BJIACTblO, TO XKU3Hb 1 CBOBOAA rpakgaHWHa OKaXkyTCsa BO BJaCTU npomnssona, nbo cynobs
byneT 3akoHoaaTeneM. Ecnm cynebHas BnacTb COeAMHEHA C UCMOJIHUTENbHOW, TO CyAbs
noJsiydaeT BO3MOXHOCTb CTaTb YyrHeTaTenem»[4].



C ¢mnocopcknum o60CHOBaHNEM TEOPUU MPABOBOro rocyaapcTBa BbiCTynua U.KaHT.
LleHTpanbHOEe MeCcTo B HEN 3aHUMAET YeNOoBEK, JIMYHOCTb. Ba>KHENLIMM NpUHLWMOM
nybnnyHoro npasa punocod cymnTan npeporatmBy Hapoda TpeboBaTb CBOEro y4acTus B
YCTAHOBJIEHNW MPaBONOpPSAAKa MYTEM NPUHATUSA KOHCTUTYLIUN, BbiPpa>katoLLLEN ero BOJIIO.
BepxoBeHCTBO Hapoaa obycnasnuaeT ceobony, paBeHCTBO U HE3AaBUCMMOCTb BCEX
rpa>kgaH B rocyapCcTBe, KOTOPOE BbICTYMNAeT Kak «0bbeaAnHeHne MHO>XXeCTBa /toaen,
MOAYMHEHHbIX MPAaBOBbLIM 3aKOHaM». TaM, rae rocygapcTBo AENCTBYET Ha OCHOBe
KOHCTUTYLWOHHOIO NpaBa, oTBevyaeT obuien Bone Hapoaa, TaM rocyaapcTBO NPaBOBOE,
TaM He MoXXeT BbiTb OrpaHMYeHns NpaB rpakaaH B obnactm nnyHonm ceobonbl, COBECTHN,
MbIC/IN, XO3SINCTBEHHON OeATEeNbHOCTU. [paBoBYO opraHn3aunto KaHT, Tak XXe Kak ”
LLI. MOHTecKbe, CBSI3bIBAET C pa3fesieHMeM BNaCTEN Ha 3aKOHOOaTesNbHYIo,
NMPUHaANeXallyo NapJaMeHTy, UCMNOJIHUTESIbHYIO - MPaBUTENbLCTBY, U CyaebHyto,
OCYLLECTBSAEMYIO CYAO0M MPUCAXKHbIX, N3bpaHHbIX HapoaoM. dunocodckaa KoHLeNuns
KaHTa OKa3afna 3HaunTeNlbHOe BANSAHME Ha AajibHelllee pa3BuTue NoNTUKO-NMPaBOBOMN
MbIC/IN U MPAKTUKY roCcyaapCTBEHHO-MPABOBOro CTPOUTENbCTBA LIMBUIN30BAHHOIO
obuwecTBa[5].

Noen npaBoBOro rocyaapcTea OblIM OTPaXkeHbl M B TpyAaX PYCCKUX MbICANTENEN, TaKNX
Kak Muncapes, NepueH, YepHbiweBcknn, Paguwes, MypaBbeB 1 Ap., roe oHW nogBepraau
KpuTuke 6e33akoHne heomanmima. Npasoseabl U hrnocodbl NPeaoKTAbpbCKOro
nepuona: Kotnaposckunin, Hosropogues, YnyepuH, bepases n op. B CBOUX
npousBefeHNs X TeopeTUYeCKn 3aBepLlnaiv PyCCKyo KOHLEMNLUUIo npasoBoro
rocygapcrsal6l.

B nocneokTabpbckni nepuon B Poccum ngen npasoBoro rocygapcTea Obisin HanaXkeHsbl
TpeboBaHMAMN PEBOIIOLMNOHHOIMO NPABOCO3HAHWUSA, @ 3aTEM MNOJIHOCTbIO UCKJIIOYEHbI N3
peasibHOM XUn3HU. CoBeTCKas rocyapcTBeHHO-NpaBoOBas HayKa B Nepuos
TOTa/MTapmuimMa He BOCNPUHMMaJa naet npaBoBOro rocyfapcTsa, cC4UTas ee
Oyp>Kya3Hon, AnamMmeTpasibHO NPOTUBOMOJSIOXKHON KJIACCOBOW KOHLEMNUMU rocyaapcTaa.

Npes npaBoBoro rocygapcTea Ao 1987 roga B Poccumn odmnymanbHOM naeonormen
oTBeprasacb N oueHuBasiacb Kak ngeanncrtunydeckas n byp>xyasHas. Tonbko ¢ 70-x ronos
0 Hen CTasn yNnoMuUHaTb B Kypcax "Oyp>XyasHOoW noanTonornmn" n "Kputnkm ByprkyasHbix
Teopuin rocygapcTBa 1 npaBa" B By3ax. Bnepsble Te3nc o HeobxoamMocTu
peaHMMUpPOBaTb 3TY UAEK NPo3ByYdas B pesooynax XIX naptunnHon KoHpepeHUunn
KIMCC. Ctanu noasnaTbCsa pa3paboTKn COBPEMEHHbIX OTE€YEeCTBEHHbIX Y4EHbIX, B
YacTHoCTU TuyHosown J1.b., Ko3nnxmHa N.1O. n ap. Ha 3Ty TeMY B POCCUNCKOWN
IOPULANYECKON N NONNTUYECKON Hayke[7]. Te3nc o HeobxoAMMOCTN NOCTPOEHUSA
rMpaBoOBOro rocygapcTBa Npo3sy4an B [leknapaunm o rocyfapCTBEHHOM CyBepeHuTeTe



P® ot 12 nioHa 1990 ropa. lNMpuHUMN NpaBOBOro rocyaapcrea B Ka4eCTBe OCHOBbI
KOHCTUTYLMOHHOI 0 CTPOSA (coaep»xaTeslbHOW YaCTUn AeATEeNbHOCTU rocyaapCTBEHHOM
Bs1lacTn) Poccun 3akpenneH B €T. 1 KoHcTuTyuum PO 1993 roga. Kpome TOro, B
KOHCTUTYL NN 3aKpenneHbl pA4 NHCTUTYTOB, HAaNpAMYy0 OPUeHTUPOBAHHbIX Ha
opraHu3aumio oCyLecTB/IEHNA 3TOro NpUHUUNa: HanpuMep, NHCTUTYT
KOHCTUTYLWNOHHOIO KOHTPOA (CT. 125); npsMoro 4encTBUSA KOHCTUTYLMOHHbBIX HOPM (CT.
15); npaB YenoBeKa M rpa>KfaHMHa Kak NpaBOBOro KpUTepusa LesaTesNIbHOCTN BJAaCTuU
(cT.18). Co3pmaeTcsa HopMmaTuBHaA ba3a (henepanbHOE U permoHasibHOe
3aKOHO4aTesIbCTBO), KOHCTUTYLUMOHHbIE (YCTaBHbIe) cyabl cybbekToB Pepepaumu,
paclunpeHa aesaTeslbHOCTb 00LWmMX Cy40B MO 3aliMTe NpaB YesioBeKa, OCyLEeCTBAEHUIO
abCTpPaKTHOro KOHTPO/1A 3a 3aKOHHOCTbIO HOPMATUBHbIX aKTOB.

OQHAKO NPUHLMIM NPaBOBOro rocyaapctBa B KOHCTUTYLMN HOCUT [0 CUX MOP
NporpaMMHbIN XapakTep. HopMaTnBHas (3akoHoaaTenbHas) 6a3a B LIESIOM yxXKe
CYLLLeCTBYET, HO FNaBHbIA aKLUEHT B bavxkanlimne gecatunetTus gosxkeH bbiTb caenaH Ha
ero peanunsaunto. NMPUYMHbLI MeaNeHHOro NPOABUMXXEHNSA POCCUNCKOro rocyjapcTBa B
HanpaBJieHNN NepepacTaHMs B MPaBOBOE CaeAyloLie: S3KOHOMMYEeCKas - OTCYyTCTBUE
POCTa HaLUMOHaIbHOrO0 3KOHOMNUYECKOro NPON3BOACTBA, KPU3NCHAs YCTONYMBAS
cuTyauus, obHMLWaHME 3HAYNTENbHOM YacTy HaceseHus.

NMpaBoBOE rocyfapcTBO MOXET CHOPMUPOBATLCHA U CYLLLECTBOBATb TOJIbLKO B
9KOHOMMYECKN CTabunbHOM rpa>kgaHCcKoM obuiecTse, rae 60sbLWyo YacTb HacesneHus
COCTaB/SAET TaK Ha3blBaeMbIN CpeaHUN Knacc, a CoumanbHO He3almueHHas NpocsonKa,
BO-MepBbIX, OKa3blBaeTCA B 3HAYNTESIbHOM MEHbLLUNHCTBE, HE UMeeT TeHAEHLU NN POCTa;
1, BO-BTOpPbIX, 06LLECTBO 4Yepes rocyfapcTBO MMEeT BO3MOXKHOCTb OKa3blBaTb 3TUM
C/108IM HacesleHNs OpraHU30BaHHYO NOMOLLb U obecne4ynBaTb HOpPMasibHOE
CyLLecTBOBaHME B paMKaX MUHUMAJIbHbIX, B TOM 4Yucie MeXxaAyHapoaHbIX CTaHOapTOB.
CnepoBaTesibHO, F1aBHOe ycioBMe (hopMMpoBaHMA NPaBOBOro rocygapcrtea B Poccun
MoKa OTCYTCTBYET; MNONTUYECKas: AN CTAHOBJIEHMS NPaBOBOro rocygapcTea
HeobxoanMa ycTon4mBasa opneHTaumsa obuiecTsa 1 rocygapcTBa Ha AEMOKpaATNYECcKmne
MPUHUMMNBLI, @ UMEHHO NAeoNornyeckoe, NOJINTUYECKOE, pesiurnosHoe MHoroobpasue,
OCHOBHbI€e nMpaBa 1 cBoboabl, X NPU3HaHNE U peannsauns; NpU3HaHMe U peaansauymnto
CyBepeHuTeTa Hapoda, YMeHMe rocyaapCTBEHHbIX CTPYKTYp paboTaTb B pexume
pasgeneHnsa BnacTten, nepnoanyeckmx cBoboaHbIx BbIbOpoB, CMEHAEMOCTM BACTH,
NOJINTUYECKON TePNMMOCTU. B aTon chepe cntyaumns ny4ue, 4eM B SKOHOMUKE.
dopManbHO B Poccum 3akpenneHbl (MpuU3HaHbl) OCHOBHbLIE eEMOKPaTUYeCKue LEHHOCTH,
O[HAKO NX CEPbEe3HOro NOHUMaHUSA, peasibHOro CTPEeMJIEHUSA NPETBOPUTL B XXU3Hb B
OaHHbIM Nepuopg HeT. Kak 1 B COBETCKUN nepuopg hopMa AeMOKpaTumM NpoaosnkaeT



OOMNHMPOBATb Haj ee CoAep>XaHMeM. DTO TPAaAULNOHHO A/ Hallen CTPaHbl 1
06beKTNBHO NpegonpenesieHo SKOHOMNKON (paHee ToTasibHO 060obLecTBASAEMOro
Npon3BOACTBA W PaBHbIM pacrnpeneneHneMm, a Tenepb pa3BajioM HaLWOHaIbHOWN
3KOHOMUKM) N B pe3yJibTaTe NMOHMMaHNEM AEMOKPATUN KaK rocrnoactea 60bLWINHCTBA
(nnn nHTepecos 6ObLWNHCTBA) Had MEHbLUNHCTBOM.

TeM He MeHee, eMOKpaTuUs, CoeanHEHHas C MPaBOBbIM FOCYAAaPCTBOM U rPakAaHCKUM
00LLEeCcTBOM, O0JIXKHA C/TY>XUTb B KOHEYHOM CYeTe U rnaBHbiM 06pa3oM nHOMBUAY, a He
abcTpakTHOMY 60O/IbLLUNMHCTBY, MHTEPEC KOTOPOro HEKOHKPETEH U MHOMOCJI0XKEH MO
CBOEMY COAEPXKAHUIO.

TpeTbsa NpUYMHa NpaBoBas - OTCYTCTBME BOOOLLE NpaBOBLIX TPAaAULUA U NMPaBa Kak
TakoBoro (B Poccun 661210 CUIbHOE FrOCYyAapCTBO M XOPOLLO Pa3BUTOE 3aKOHOA4ATENbCTBO,
HO He OblJ1I0 NpaBa) - AeNlaeT 04eHb Ba>XHbIM BbIBOA O TOM, YHTO POCCUNCKME, MOJINTUK,
YMHOBHUK 1 0bbiBaTeNb (B BOMBLLUMHCTBE CBOEM [0 CMX MOP) HE 3HAIOT, 4TO TakKoe MpaBo
M NpaBoOBOE rocyaapcCcTBO, a AENCTBYIOT MO CTapUHKE, T.€. BbIMOJIHAIT YCTHOE Nan
MNCbMEHHOE YKa3aHune CBbllle, HeE3aBMCKMMO OT €ro coaep>XKaHus.

MpropuTEeTHbIE 3a4a4X Pa3BUTUS:

JKOHOMUYeckas cTabunnsauma Ha base CTUMYyNMPOBaHUSA Pa3BUTUSA HALMOHaIbHON
SKOHOMUKMU, ee PbIHOYHbIX Havyasl codeTaHusA C rocyaapCTBEHHOW MOHOMoInewn,
cpenHero, Mmasioro 6usHeca, Hasiorosas ctabunmsauus, T.e. Co3gaHNE IKOHOMUYECKNX
OCHOB Pa3BUTOro rpaxaaHckoro obwecTsa.

YkpenneHne pHaHCOBOM OCHOBbI, HE3aBUCUMOCTU pedopMnpoBaHns cyaebHom
CUCTEMBI.

Co3ZaHne n yKpeniaeHne cCUcTeMbl NPaBoBOro 06pa3oBaHns N MPOoCBeLLeHNs.

YKpensieHne cCMCTeMbl NPaBOOXPaHUTENbHbIX U NpaBoobecnevynTenbHbIX CTPYKTYP
obuwecTBa n rocygapcTaa.

Pa3Butne MHCTUTYTa OTBETCTBEHHOCTMN rOCYyAapCTBEHHbIX OPraHoB, O0JIXKHOCTHbIX 1L,
roOCYy4apCTBEHHbIX CAyXXallmx 3a pa3indHble popMbl HerlpaBOBOI‘/'I neATesIbHOCTWU:
(rocyuapCTBeHHo-npaBosaﬂ, yrosoBHad, gucumnnianHapHad, rpa>xgaHCKo-rnpasoBa#d,
aMNHNCTPaTMNBHa4A OTBETCTBEHHOCTD).

FocynapCTBEHHOE NPOrpaMMMPOBaAHNE aHTUKOPPYNLUNOHHON OeATEeNbHOCTH.



1.2. NpaBoBoe rocynapcTteo B COBpeMeHHOM
NOHUMAaHUMU

MHoruve KJ4eBble MOHATUSA MPOLLUJIOrO NOBTOPAOTCHA Ha HOBOM BUTKE UCTOPUYECKOro
pa3suTud. ElLle HeCKoOILKO NeT Ha3apg C/I0BoCoYeTaHMe "npaBoBoe rocyaapcTeo”
MPUBbLIYHO acCOLMMPOBANIOCh C TEMU pa3aeslaMn YHUBEPCUTETCKOro Kypca, rage
KPUTUKOBAJINCb pa3/inyHble MOANPUKALUN 3anafHbIX OKTPUH C aHaJIOMNYHbIM
Ha3BaHWEM M NMPOBO3rJjawanoch "coumanncTnyeckoe rnpaBoBoe rocynapcTteo”. BoisbiBaeT
COMHEeHMe Hay4Has OCMbICJIEHHOCTb CaMOro coyeTaHua "coumanncTnyeckoe npaBoBoe
rocypapctso”. NMpunaratenbHoe "counanncTnyeckmn" ykasoiBaeT Ha rocnogCTBYIOLLYIO
hopMy COBCTBEHHOCTU N Ha onpeaesieHHYo ngeonoruo. Mexxay Tem, nges npaBoBoro
rocyfapcTBa HeoTAe/IMMa OT MUPOBO33pPEeHUs, NCKoYaloLWero 3Ty ngeosnoruto. bonee
TOro, nges NpPaBoOBOro rocygapcTea y>e nogpasymMmeBaeT aHTUCOUMAIMCTUYHOCTD, T.€.
YaCTHYI COBCTBEHHOCTb B Ka4YeCcTBe NePBMYHON N NCXOAHON. B Hawem rocygapcree
henlaeTcsd NonbiTKa He TOJIbKO BO3POAUTb NAetk NpaBoBOro rocyaapcTsea, HO U
NPeTBOPUTbL €€ B XXN3Hb. be3ycnoBHO, 3TOT NyTb OyAeT [O/MUM, C/IOXKHbIM U
MPOTUBOPEYYUBbLIM.

Ans Toro, 4To0bl NOHATL FYOUHHYIO CYyTb NPaBOBOro rocyAapcTea, HEAOCTAaTOYHO
OrpaHN4YNTLCA HAabOPOM XOTH N BaXKHbIX, HO BCE Ke BHELUHUX XapaKTepucTuk
(cBSAA3aHHOCTb rocygapcCTBa NpPaBoOM, pa3fesieHne BaacTen, Hanmyme KOHCTUTYLNN),
onpeneneHHom CMCTeMON NPUHLUMOB, MHCTUTYTOB 1 HOPM. CyTb NPaBoBOro
rocyfiapCTBa He B 3aKOHOMOCJ/YLWAaHUN, PAaBHO Kak 1 He B 06unn 3aKoHo4aTe lbHbIX
aKTOB, - U TO U ApYyroe eCcTb NPU3HaKN He NPaBOBOro, a NoJnLEenCcKoro rocygapcraa.
CyTb rocypapcTBa NnpaBOBOro - UMeHHO B XapaKTepe 3aKOHOB, X COOTBETCTBUMN
npaBoOBOM Npupoe BeLlen, HarnpaB/eHHOCTN Ha obecnevyeHue cyBepeHnTeTa JIMYHOCTN.
Ewe MNerenb nogyepkmeal, 4To XopoLlme 3aKOHbl BeAyT K MpoLBeTaHMIO rocyfapcTBa, a
cBobofiHasi cOBCTBEHHOCTb €CTb OCHOBHOE ycJioBue bnecka ero.

B Hanbosnee pa3BnutomM Byp>xya3HO-AeMOKPATUYECKOM BUOE KOHLEMNLMSA NPaBOBOro
rocynapcTBa sIBNSETCA COLUMaSIbHOMN LLeHHOCTbIO BCEro YesioBe4yecTBa, yaa4yHbIM
coyeTaHmeM obLieyenoBe4Yeckx N KNaccoBbliXx MHTEpPecoB. B ocHoBe NpaBoBOro
rocyapcCcTBa, BO-NepPBbIX, AO/KHA NIe)XaTb NMPaBoBas SKOHOMUKA, @ HE KOMaHAHO-
Ka3apMeHHas, obpeyeHHas Ha gerpagaumnio n3-3a OTCYTCTBUSA BHYTPEHHUX CTUMYJIOB K

TPYAY.

A, BO-BTOpPbIX, OCHOBOM NMPABOBOIro CTPOS C/Y)XUT Pa3BUTOe rpakaaHckoe obulecTBo.
pa)kaaHcKkoe 06LLEeCcTBO - CUCTEMA SKOHOMUYECKUX, OYXOBHbIX, KYNbTYPHbIX,



HPABCTBEHHbIX, PEJINTNO3HbIX N APYrUX OTHOLIEHUN UHONBNAO0B, CBOOOAHO 1
no6poBosIbHO 06BEAVMHMBLLUMXCS B acCoumalm, CO3bl, KOpnopauunm ons

YO OBJIETBOPEHNSA CBOUX OYXOBHbIX N MaTepuanbHbiX NnoTpebHocTen n nutepecos. OHO
CTPOUTCS Ha NMPUHLMINE CaMOynpaBsiseMoCTH, 3aLlnLLLEeHO TpaanumaMmmn, obbl4asamn,
MOpaJibHbIMU HOPMaMu 1 NMpPaBoOM BMeLlaTeIbCTBa rocyaapcTsea. [ocynapcTBo - NLb
hopMa rpakgaHckoro obuiectsa. B aHTUNpaBoBOM (TOTaIMTapHOM, MOHOBJTACTHOM)
rocyfapcTBe JIMYHOCTb, 06LecTBO U Hapod NPOTUBOMNOCTAaB/IEHbl FOCYAAPCTBY Kak
NOJINTUYECKOMY annapaTy BAacTu, OTYY>XAEeHbl OT Hero. TaM HeT rpa>kgaH, ecTb
nognaHHble. MpaxkgaHckoe obwecTBo NnpeanosiaraeT HaJn4yme MHOMO4YUCIIEHHbIX
HEe3aBMCNMbIX COIO30B, MHCTUTYTOB M OpraHu3auunin, Kotopble cnyxaT bapbepom NpoTuB
MOHOMOJIN3MA N NOCAraTeNbCTB roCyAapCTBEHHbIX OpraHoB. NoHATUE rpaXkAaHCKOro
obuwecTBa nogpasymMeBaeT He TOJIbKO "rpa>KJaHCTBEHHOCTbL", U3BECTHYIO CTerneHb
nonmTmnyeckom ceobonbl, HO 1 "Gyp>Kya3HOCTb", T.€. SKOHOMUNYECKYIO HE3aBUCUMOCTb
YyesloBeKa, BO3MOXXHOCTb MOJIY4UTb A40X04 He U3 PyK rocygapcraal8].

Pa3BepTbiBaHWE BCEro KOMMJEKCa MHCTUTYTOB rocy4apCcTBa B AEMOKPATUYECKOM
obulecTBe yCcTpaHsAeT AOMUHUPOBAHME MOJNTUYECKON BNIAaCTU, YCTPAHAET UK pe3ko
orpaHM4YMBaeT NPOSBJIEHNA ee oTpuuUaTeNIbHbIX CTOPOH. Cpean obLLNPHOro KoMMNJiekca
WHCTUTYTOB, XapaKTEePHbIX A1 Pa3BMTOr0 rocyaapCcTBa B YCJIOBUSAX OEMOKPATUW,
HeobxoAMMOo yKa3zaTb, B HaCTHOCTW, Ha Takne: MaHAaT Hapoda Ha ocywecTBaeHne
BJlACTWN, Npexxae Bcero nyteM oopMmpoBaHNS NpeacTaBUTEIbHbIX OPraHoB,
BbIMOJIHAOLMX 3aKOHOAATe IbHblE U KOHTPOJIbHbIE PYHKLUW; HANUYNEe MYHULUNANbHOI O
camoynpaBJieHns; NOAYNHEHHOCTb BCEX NOAPa3AeNEeHN BNACTU 3aKOHY; HE3ABMCMMOE "
CUIbHOE NpaBOCYyANE; Hanyme rocyaapCTBEHHOW BNACTU B OTAE/bHbIX 6/10KaXx,
BKJII0Yast MCMOJIHUTENbHYIO BNACTb.

B ocHOBe NMpaBoOBOW 3KOHOMUKMN NEXUT NPUHLNWM "OT Ka)KA0ro no cnocobHoCTAM -
Ka)XaoMy no Tpyay. 3TO coumnasabHO-NpaBoBON MacwTab Mepbl peryanpoBaHusa Tpyaa u
notpebneHuns. YTobbl BOCCTAHOBUTbL NMPaBOBbie MPUHLWMbI B SKOHOMUKE, crieagyeT
BO3pOAUTb paa cBobOA: OTKPbLITbL MPOCTOP BCEM BUAAM COOCTBEHHOCTU; 3aMEHUTb
AAMUHUCTPATUBHbIE NPUKa3bl 4OrOBOPaMM, OCHOBAHHbLIMN Ha pPaBeHCTBE CTOPOH;
caenaTb rNMaBeHCTBYOWMM NPpUHLMN "pa3peLlleHo BCe, YTO He 3anpeuwieHo"; obecneynTb
3KBUBAJIEHTHbLIN XapakTep obMeHa; yTBepaAnTb paBHoMNpaBme n 4obpocoBeCTHOCTL B
BblbOpe napTHepa; He orpaHnYnBaTb MHULUMATUBY U NPeanpPUNMHYNBOCTb.

MpaBoBas 3KOHOMUWKa U rpa)kfgaHCckoe obLLecTBO - Nepexos OT pacnpenenmTeNlbHOro
obuiecTBa K pbIHOYHOMY - 3TO FYOMHHBIE, CYLLHOCTHbIE NMPEeANoChIIKA POPMUPOBAHUS
NpaBOBOro rocyaapcTBa.



NMpaBoBOE roCcyaapCcTBO - 3TO rocyfapcTeo, obcnyxmpatowee notpebHoCcTm
rpa>xgaHckoro obuwecTBa 1 NpaBoBON 3KOHOMUKW, Ha3HaYeHME KOTOPOro - obecneynTb
csobony n 6narococtossHne. OHO MOAKOHTPOJSILHO FPaKAaHCKOMY 00LecTBY U CTPOUTCSA
Ha dKBMBAJIEHTHOCTN obMeHMBaeMbIx 6nar, Ha PaKTUYECKOM COOTHOLLUEHUN
obuiecTBeHHOro cnpoca v npepioXXeHus, OTBETCTBEHHO 3a NMPaBOMoOPSAAOK, KOTOPbIN
rapaHTupyetT 4YenoBeky csobony n 6esonacHoCcTb, 60O AYyXOBHbLIM (PyHOAAMEHTOM €ro
ABNSETCA NPMU3HaHME NpaB YesioBeKa.

NpaBoBOE roCcyaapcCcTBO - 3TO AeMOKpaTUYeCcKoe rocyaapcTsBo, rae obecnedymBaeTcs
rocrnoAcTBO NMpaBa, BEpXOBEHCTBO 3aKOHa, paBEHCTBO BCeX Mnepefs 3aKOHOM U1
He3aBUCMMbIM CYZOM, FAe NMPMU3HATCA N FAapaHTUPYOTCA Npasa U cBoboabl YenoBeka U
roe B OCHOBY OpraHm3aumm rocygapCcTBEHHON BJIACTU MNOJIOXKEH MPUHLNN pa3aeseHnin
3aKOHO4aTeNIbHOW, NCMoNHUTeNbHON K cyaebHonm BnacTen[9].

CoBpeMeHHOoe NpaBoOBOe roCyapCTBO - 3TO AEMOKPATUYECKOE rocyAapCcTBO, B KOTOPOM
obecneymBatoTcs NpaBa 1 cBoboabl, yHacTue Hapoaa B OCYLLECTBJIEHMN BNACTU
(HermocpeACTBEHHO UK Yepe3 NpencTaBuTenen). To NpeanoniaraeT BbICOKMA YPOBEHb
NPaBOBOW U MOJIMTUYECKOE KYJIbTYpbl, Pa3BUToe rpa)kaaHckoe obuiectso. B npaBoBom
rocyapcTee obecneymBaeTCcss BOSMOXXHOCTb B paMKax 3aKOHa OTCTauBaTb U
nponaraHaMpoBaTb CBOW B3rNsabl U yb6exxaeHus, 4To HaxoOuT CBOE Bblipa)keHune, B
4aCTHOCTU B (POPMUPOBAHUN U PYHKLIMOHUPOBAHUN NONUTUYECKUX NaPTUA,
06LecTBEHHbLIX 06beANHEHMI, B MONNTUYECKOM Naopaan3me, B ceobone npecchl u T.1.
MpX3HaKM NPaBOBOro rocyAapcTBa: BEPXOBEHCTBO 3aKOHA BO BCEX Chepax KU3HU
obulecTBa; AesATeNIbHOCTbL OPraHOB NMPaBOBOIro rocyaapcTBa ba3npyeTcs Ha NpuHUKNe
pa3fenieHnsa BacTe Ha 3aKOHOAATe bHY0, UCMOJTHUTENbHYIO U CyAebHYI0; B3aMHas
OTBETCTBEHHOCTb JINYHOCTU U FrOCYAapcTBa; peasibHOCTb NpaB 1 cBobon rpa*kaaHuHa, nx
npaBoBas 1A colnanbHas 3alUULLEHHOCTb; MOJIMTUYECKNA N NOEOSIOrNYeCcKuUi
NJPaInN3M, 3aK04aloLWniAcs B CBO60AHOM PYHKLMOHMPOBAHMN PA3INYHbIX NAPTUA,
opraHusauuin, 06beanHeHNn, AENCTBYIOLWMX B paMKaxX KOHCTUTYLMN, HAaNN4Ymmn
PA3JINYHbIX NOEOJIOrNYECKUX KOHLIEMNLNIA, TeYEHWIA, B3rNIS00B; CTabuibHOCTb
3aKOHHOCTM 1 NpaBonopsaKa B 06LEeCcTBe; K YUCY AOMNOJIHUTENbHbIX (DaKTOPOB U
YCJIOBUI CTaHOB/IEHUS MPaBOBOIro rocylapcTBa, BUAMMO, MOXKHO OTHECTU c/liedyloLlue:
npeonoJsieHe NPaBoBOro HUrMAN3Ma B MaCCOBOM CO3HAHMN; BbIpabOTKa BbICOKOM
NOJINTUKO-NPABOBON FPaMOTHOCTU; NOsIBSIEHNE OEeNCTBEHHOW crnocobHoCTuU
NPOTMBOCTOSITb MPON3BOJTY; Pa3rpaHMYeHNEe NAaPTUAHBIX N FTOCYAAaPCTBEHHbIX QYHKLINIM;
YyCTaHOBJIEHME NMap/IaMEHTCKON CUCTEMBbI YNPABJIEHUSA FOCYAapPCTBOM; TOPXXECTBO
NOJINTUKO-NPABOBOro MJOpPasnN3Ma; BbipaboTKa HOBOro NPABOBOIr0 MbILLJIEHUS U
NpPaBOBbIX TPAAULNIA, B TOM YUCE:



a) NpeoaosieHNne y3KOHOPMaTUBHOIO BOCMPUSATNA NPaBOBON AENCTBUTENIbHOCTH,
TPaKTOBKa NMpaBa Kak NpoAyKTa BJACTHO-NMPUHYANTENIbHOIO HOPMOTBOPYECTBa;

0) 0TKa3 OT AOrMaTMUYeCcKoro KOMMEHTUPOBaHNA 1N aloJiIorMn CIoXXunBLLErocs
3aKoOHOOaTeJ1IbCTBa,

B) NpeofosieHNne AeKOPaTUBHOCTU N AEeKNAPNPOBAHHOCTU IOPUONYECKUX HOPM;

) BbIXO4 IOPUANYECKON HAaYKN U3 CaMOU30/IALMN N NCMOJSIb30BaHMe obLyevyenoBe4eckoro
onbiTa[1l0].

CyBepeHHas npaBoBas B/aCTb A0/HKHA BbITb MPOTMBOMNOCTaBNAEHA NtOOBLIM MPOSBAEHUSM
orocygapcteieHus. OTTop>XeHne NpaBoBOM rOCy4apCTBEHHOCTU BO3SMOXHO MO ABYM
KaHajlaM: rocylapCTBEHHO-BJIACTHOMY N 3aKOoHOAaTeNbHOMY. K MOINTUYECKMM pblYaram
MOryT pBaTbCA Pa3/INyHble NEPepOXXKAEHYECKNE aHTUMNPaBOBbLIE CTPYKTYPbl, CBOEro poaa
NoNINTUYECKME aHOMaun (aBTopuTapHasa paHee, BlopoKpaTUyecKas ONnurapxms -
peaKLMOHHO-peCcTaBpaTOPCKNE CUJIbl, @ TaKXXe BOMHCTBYHIOLLLAA OXJIOKpPaTUS,
aHTUryMaHHasa TEXHOKPATUSA - AEMAror n4ecKn-nonyamcTckme cubl).

OcobeHHOCTN MexaHn3Ma NPaBOBOro rocygapcTBa 3akJO4YaloTCcsa B cnenytoueMm. Bece ero
CTPYKTYPHbIE YaCTU 1 35IeMeHTbl PYHKLUMNOHNPYIOT Ha OCHOBE MPUHLWNG pa3aeseHns
BJlaCTeN, CTPOro B COOTBETCTBUWN CO CBOMM LI€JIEBbIM Ha3HavyeHneM. HageneHHble
B/IACTHbLIMM MOJIHOMOYNAMU, CTPYKTYPHbIE YaCTUN N 3/IEMEHTbI MPaBOBOro rocygapcTea B
cBoen cneyndumnyeckonm hopme oeaTenbHOCTN peanmn3yoT Boo obuiectBa. CTPYKTYpHblIe
4aCTWU W 3/1EMEHTbI MPaBOBOro rocygapcTBa BCHO CBOK AEATENbHOCTb CTPOro
coobpa3oBbIBAOT C AENCTBYIOLWIMM 3aKOHOOATE/IbCTBOM.

[LONXKHOCTHbIE M@ HeCYT NMepcoHasibHYI0 OTBETCTBEHHOCTb 3a MOCAraTeNbCTBO Ha
npaBa 1 cBo6OAbl rpa)<AaH, rapaHTUPOBAHHbIE KOHCTUTYLIMEN U APYT MU HOPMATUBHO-
npaBoBbIMK akTamu. Mpaea 1 ceoboabl rpakaaH obecneymBaloTCst OpraHaMm NPaBoOBOro
rocygapcTtea. MexaHMU3M NpPaBOBOro rocyaapcTBa sABNsaeTcs cnocobom ero
CyLLeCcTBOBaHUSA. PyHKLNM NMPaBOBOro rocy4apcTBa peasn3yrTcs C MOMOLLbO ero
MexaHun3Ma.

Takum obpa3oM, B NpaBOBOM rocyapcTBe ero MexaHu3sm cesoboaeH ot 6lopokpaTruima 1
aOMNHUCTPATMBHO-KOMaHOHbIX METOO0B yrnpaBsieHUsa. Ero AemMokpaTU4eckuin Xxapakrep
obycnoBsieH OTBETCTBEHHOCTbIO Nepe obuwecTBOM Ha cny>xbe KOTOporo oH HaxoaAnTCA.
NMpaBoBOE roCcynapCTBO €CTb KOHLEHTPUPOBAHHOE Bblpa>KeHNe rpa)K4aHCKoro
obuwiecTBa. B cuny aToro ero stanbl pa3BuTus B LesioM 1 obuiemM coBnagatoT C 3Tanamm
pa3BUTMA rpaKgaHckoro obuwectsa. BMmecTe ¢ TeM, MOCKONbLKY BCAKOE roCcy4apcTBO



obniagaeT N3BECTHOM CaMOCTOATENIbHOCTbIO MO OTHOLUEHUIO K 00LEeCTBY, TO 3Tanam
pPa3BMTUSA NPaBOBOro rocyaapcTBa NpUCyLM onpenesneHHble 0CO6eHHOCTU, OTpaXkatowme
€ero NoONNTUYECKMN XapakTep. MepBbirt 3Tan pa3BUTMA NPaABOBOIro rPakAaHCKOro
obuiecTBa - 3TO CTaHOBJIEHUE PbIHOYHOW SKOHOMUKMW, NpeanpuHMMaTeNbLCTBA,
rnacHocTn, ceobonbl CpencTB MacCoOBOW MHGOPMaLUN, COLMANbHOW 3alLMULIEHHOCTN
rpa><kgaH; BTOPOW 3Tan - yTBEP>XXAEHNE PbIHOYHOM SKOHOMUKMN Pa3INyHbIX pedopM
npeonpuHnMaTensCcTBa, obecneyeHme cCounanbHOM 3aLLUMLWLEHHOCTN FrpaXkaaH, Haan4mne
rnacHocTn, ceoboaHOM OeATeNbHOCTM CPeacTB MacCOBOW MHOPMaLUN.

2. NMpu3HakKu NpPaBoOBOro rocyaapcrea

2.1. MpuHUuMN NnpuopuTeTa Npasa

B NnpaBOBOM rocyapCcTBe HU OAWH FOCYNAapPCTBEHHbI OpraH, AOJIXKHOCTHOE NnL0,
KONNEKTUB UK obliecTBeHHas opraHu3auns, HU OANH YesIoBEK HE BMNpaBe NnocsraTb Ha
3aKOH. 3a ero HapyLleHNe OHN HEeCYT CTPOryio PUANYECKY0 OTBETCTBEHHOCTb. Koraa
Mbl BEJEM peYb O BEPXOBEHCTBE 3aKOHA Kak HOPMaTUBHO-NPABOBOIro aKTa,
obnagaroLlero BbiCLLIEN IOPUANYECKOA CUION, TO UMEEM B BUAY, YTO BCE NMOA3aKOHHbIE
aKTbl [OJKHbI CTPOr0 COOTBETCTBOBAThL €MY, @ AOJIKHOCTHbIE NINLA HE YKJIOHATCS OT €ro
NCNOJIHEHUS N TeM Bonee He HapyLaTb ero.

Tak>Xe HepgonycTmMo "oborawaTbh" 3aKOH NOA3aKOHHbLIMN aKTaMu, BKladblBaTb B €ro
coaep>XaHne TakKoW CMbIC/, KOTOPbIN He Bbl1 NpeayCcMOTpeH 3akoHodaTeneM. Kpome
TOro, N BCe pAAoBble rpa>kgaHe O0JKHbl B CBOEM NOBEAEHUN PYKOBOACTBOBATLCA
3aKOHOM. A 0151 3TOro NOMMUMO BCEro npoyero, OHU 40J/KHbI 6bITb MHPOPMUPOBAHLI O
ero cogep>xaHuu.

NpaBoBOe rocyfapCTBO TakXe npeanosiaraeT NPaBoOBYIO YCTONYMBOCTb KOHCTUTYLNN.
HeponycTumo ee NoCTOSAHHOE U3MeHeHune, AonosiHeHne n obHosneHue. 6o Torpa oHa
nepectaeT 6bITb OCHOBHbLIM 3aKOHOM rocyapcTea, obnajaoLwnm gOAroCPOYHbIM
XapakTepoM. BoT noyemy beckoHe4yHble U3MeHeHUs, KoTopble BHOCU BepxoBHbln CoBeT
Poccunimnckon ®epepaunn B KOHCTUTYUMIO Poccunckon depepaumm npoTuBopednnm
npupoze NpaBoOBOro rocyfapcTea n genanm HectabuibHON BHYTPUMOSINTUYECKYIO
06cTaHOBKY B obuiecTBe. ECIM KOHCTUTYUNS BblpaXkaeT rocyfapCTBEHHYHO BOJIIO
obwecTBa, TO ee naMeHeHne, obHOBIEHNE OOJIXKHO OCYLLLEeCTBAATLCA B COOTBETCTBUN C
HeWn, a He Bonen[11].



YKpensaeHne 3aKOHHOCTW OCTaeTCs akTyaJsibHenwen 3agaden, nbo 3To - ueHTpasibHas
KaTeropusa NnpaBoBOro rocygapcrea. KoHCTUTyums Poccunckon depepaynin B
COOTBETCTBUU C NPUHLNMNOM pa3fesieHNs BJacTen BHeEC1a KOPPEKTUBLI B Mepapxuto
HOPMATMBHO-MNPAaBOBbLIX akTOB. KOHCTUTYyLMen Poccnnckon depepaumm K pefepaibHbiM
3aKOHaM OTHecCeHbl: (pefepasibHble KOHCTUTYUUOHHbIE 3aKOHbI N (hefepasibHble 3aKOHbI.
CtaTbsa 76 ycTaHaB/MBaeT, 4TO NO npegmMmeTam sefeHusa Poccnmnckon ®epepaunm
NMPUHMUMAalOTCA pefepasibHble KOHCTUTYUMOHHbIE 3aKOHbI U (hbefepasibHble 3aKOoHbI. 1o
npegmeTamMm COBMECTHOro segeHusa Poccmnckon degepaunm n cybbvektos degepaumnm -
benepanbHble 3aKOHblI U MPUHNMaeMble B COOTBETCTBUN C HAMUN 3aKOHbI U NHbIE
HOPMaTUBHbIE NMPaBoOBble akTbl CybbekToB Penepaunn. BHe npenenos BegeHuns
Poccnimnckon ®epepaunn cybbekTbl egepaumnm ocywecTBnsaoT cobCcTBeHHOE NpaBoBoe
perynmpoBaHue. K npaBoBbIM akTaM CybbekToB degepaumnm oTHECEHbI KOHCTUTYL NN
pecnybnuk, ycTaBbl Kpaes, obnacten, roponos peaepasibHOro 3Ha4eHns, aBTOHOMHbIX
obnacTen n aBTOHOMHbIX OKPYroOB, 3aKOHbI N NHbIE HOPMATUBHbIE MPABOBbLIE aKTbl
cybbekToB Denepauunn.

Bce npaBoBbie aKThl, U3gaBaemble B Poccunckon degepaynn, He MOryT NPOTUBOPEYNTb
KoHcTuTyumum Poccnnckon depepaunmn, penepabHble 3aKOHbI HE MOTYT MPOTUBOPEYUTb
dhenepanbHbIM KOHCTUTYUMOHHbLIM 3aKOHaM (CT.76, 4.3). 3aKOHbI N NHble HOPMATUBHbIE
npaBoOBble aKTbl CybbekToB Pegepauymm He MOryT NPOTMBOPEYNTb headepasibHbIM
3aKOHaM. B cnyyae npoTuBopeyns mexnay genepasibHbIM 3aKOHOM U UHBLIM aKTOM,
n3naHHbIM B Poccunckon ®enepaynn, oencTeyeT pegepasibHbl 3aKOH.

depepasbHble KOHCTUTYLMNOHHbIE 3aKOHbI MPUHMMAIOTCA MO CeAyoLWnM BONMpocam: o
cTaTyce cybbekTa ®epepaunu, o pedepeHayme, o Nnopsanke AeaTenNbHOCTH
MpaButensctBa PP (cT.114, 4.2); o cynebHonm cncteme PP (cT.118, 4.3), 0 NOJHOMOYUSAX,
nopsake obpasoBaHua n geatensHoctn KC PO, o nopagke BBeAeHNS BOEHHOIO
nosIoXKeHnsa Ha TeppuTopumn PO nnm B oTAesIbHbIX ee MeCTHoCTaX (cT.87) n ap.

NMpenycMoOTpeHo NpuHATHE (hefepasibHbIX 3aKOHOB MO BOMpPOCaM: peanmsaunm npas u
csobop yenoBeka U rpakgaHuHa, 3aKpenseHHbIX B F1aBe 2; ctaTyca ctoamubl PO (cT.70,
4.2), 0 cucteme Hasnoros n cbopos (cT.70, 4.2), beaepanbHOro yCTponcTBa rocynapcTsa;
obwmm NnpuHUMNam opraHn3aumn NpeacTaBUTesNbHbIX U MCNOJHUTENbHbIX OPraHoB,
BblbopoB lNpe3ngeHTa, AenytaTtoB [ocyaapCcTBEeHHOW AyMbl, hopMupoBaHmna CoBeTa
depnepaunn n ap.

Mo BonpocaM, oTHeceHHbIM KoOHCTUTyumnen K BegeHunio Coeeta Penepauunm (o
Ha3Ha4YeHUN cH4eTHOW nNanaTbl) U FocygapcTBeHHON OyMbl (aKT 06 aMHUCTUN) Ka)kaas
nanata NpuHMMaeT cobCTBEHHbIE MOCTaHOBNEHMSA. 1o BCEM ApyrMM BOMpocaM, NpPsaMo He



OTHECeHHbIM K KoMneTeHuun nanat ®PegepanbHoro CobpaHns, BO3MOXKHO NNLLb
NnpuHATME henepasibHbiX 3aKOHOB.

MNpe3npeHT Poccunckon depepaumm nsfgaeTt ykasbl U pacropsiXXeHns, KoTopble He
npoTmeopeyaT KoHCTUTyumm n obasaTtenbHbl Ha BCen Tepputopumn Poccumnckom
depepaynn. MNMpasntTensCcTBO Poccunckon degepaunm n3gaeT noCTaHOBAEHNSA U
pacnops>xeHus, obecrneymBaeT ux ncnonHeHmne. OHM obsa3aTesibHbl K UCMOJIHEHUIO Ha
BCen Tepputopun Poccuimnckom denepaumm v 0CHOBbLIBAOTCA Ha KOHCTUTYLUK
Poccunckon ®epepaunn, penepasbHbiX 3aKOHaX, HOPMaTUBHbIX YKa3ax Npe3ngeHTall2].

TwaTenbHbIM NOAX0A K pa3paboTke 3aKOHOAATEsIbHbIX aKTOB, C O4HON CTOPOHbI, U
FOTOBHOCTb BHECTU B HUX HEOBXOAMMbIE NCMPABIEHMSA N MOMNPAaBKN, Bbl3BaHHbIE
peanbHOW XXN3HEHHON NPAKTUKOW, C ApYyron, - npeactasnasaoT cobon Te npasuna,
KOTOPbIMU O0JIXKEH PYKOBOACTBOBATbLCSA 3aKOHOAATE b, 3aKOHOAATESIbHbIE aKThl, faXke
Te, KOTOpble€ KaCatloTCA BaXXKHENLWNX CTOPOH roCyAapCTBEHHOM 1 06LWECTBEHHOW XXN3HMN,
4acCcTo He oTBeYatoT TpeboBaHMAM HOPMATUBHOCTU U FAPaHTUPOBAHHOCTU. Mpn Taknx
YCJIOBUAX 3TU aKTbl HE CTAHOBATCA peasibHbIMU perynaTopamMmm obLLeCTBEHHbIX
OTHOLUEHMWN, HE NPUBOAAT K CKOJIbKO-HNOYAb 3Ha4YMUTEsIbHOMY CcoLManbHOMY 3 eKTy,
HecMoTps Ha BCe Npu3biBbl N faxe 6opbby 3a cobnogeHne n NpMMeHeHne Taknx akToB.
HeobxoaMMoO yCTaHOBUTb BbICOKOE Ka4yeCTBO 3aKOHOAATEeNIbCTBA, @ Tak)XXe YCTaHOBUTb
MeXaHM3M CaMopeasin3aLumnm npPaBoBbIX HOPM, KOTopble ByayT cnocobcTBOBaTL
CTaHOBJIEHUIO MPABOBOIro rocyAapcTBa.

B coBpeMeHHOM OeMOKpaTM4YeCKOM rocyaapcTBe 3(hpeKTUBHOCTb NMPaBOBOro 3akoHa
Conpsi>KeHa C HaJInYNeM eaMHOro NpPaBoBOro NPOCTPAHCTBA, B KOTOPOM MPUOPUTETHOE
3Ha4YeHne nMeeT NPUHLNIM BEPXOBEHCTBA 3aKOHOB, MPUHUMAaeMbIX OT UMEHU Hapoaa u
BbIpaXkaloLLIMX ero CyBePEeHHY0 BOJIO, Had BCEMU OENCTBYIOLMMKM B CTPaHE
HOPMATMBHbLIMWN aKTaMW. Moa3aKOHHbIE aKTbl, BKJ1l0YAsi BEAOMCTBEHHbIE PACMopsiXKeHUs,
NpuKasbl, UHCTPYKLUMKN, NoasiexxaT KOHCTUTYLMOHHOMY KOHTPOJI0. DTO 03Ha4vaeT, YTo
OHW MOTyT 6bITb ONPOTECTOBaHbI, 06>KasloBaHbl U aHHYJINPOBAHbLI MO MOTMBAM
HapYyLLUEeHUS 3aKOHHOCTU WK, HAaNpPOTKB, MocJie onpeaesieHHon cyaebHon npouenypsi
NOATBEP>XXAEHbI KAK COOTBETCTBYHOLLMNE KOHCTUTYLIMN U UHBIM 3aKOHaM.

Noes eqnHOro NpaBoBOro NPOCTPaHCTBa CTAHOBUTCA HaUMOHAIbHOW. B cTpaHax
3anagHon EBponbl KOHLENUMS NPaBOBOro NPOCTPaHCTBA Hapsay C KOHLUenuunen
€BPONEenCcKOro 3KOHOMNYECKOro NPOCTPaHCTBA, NoslyvyaeT Bce 6onbluee NpusHaHue, n
Bblpa>kaeTcs B bopbbe C Teppopu3mMoM, 3aLLMTON NpaB YesioBeka, Npase ybexuula,
OTHOLLUEHUAMN MeXXAY MPaBoOOXpPaHUTEIbHbIMU OopraHamMun[13].



B npaBoBOM rocyaapCTBe CyLEeCTBYIOT onpenesneHHble rapaHTUM 3aKOHHOCTW, KOTOopble
obecneymBatoT cobnogeHne U UCMOJSIHEHME 3aKoHa. ITO - COLMaSIbHO-9KOHOMUYECKNE,
NOJINTUYECKME, IOPUANYECKME N MeXOYHAPOoAHble rapaHTun. NoanTudeckme rapaHTum
3aKOHHOCTW - 3TO NpeXAe BCero 4emMoKpaTm3iM 0bLeCcTBEHHOINO N roCy4apCTBEHHOIO
cTpos Poccnnckonm depepaunm, NnoANTUHECKNIA N NOEOSOMTMYECK NAKOPaIN3M,
aKTUBHOE y4YacTue rpa>kgaH B ynpaBaeHuUn genamu rocygapctea. CoumnanbHO-
3KOHOMMNYECKME rapaHTMN 3aKOHHOCTN - MHOroobpasue hopm COBCTBEHHOCTHN, CO3L4aHMNE
HeobXxoaAMMbIX YCOBMIN ANSA X pa3BuTus, obecneyeHme nm paBHoOM 3aLmTbl, cBoOboAHOE
npeonpuHNMaTEeNbLCTBO, MPABO FpaXkAaH pacnopsa»XaTbCA CBOMMU CNOCOBHOCTAMM K
NpPoOn3BOANTENIBHOMY N TBOPYECKOMY Tpynay, CNpaBeasinBbie YCNOBUSA HallMa,
YBOJIbHEHUS, ONNaThbl U OXpPaHbl Tpyada u T.4. K opnanyecknum rapaHTusM OTHOCSTCS
cnepyroume: HopMaTMBHAA yPeryMpoBaHHOCTb 3aKOHAMM WM NOA3aKOHHbIMU aKTaMu
BCeX 06 eCTBEHHbIX OTHOLLEHNIN, HY)XAAOWNXCS B MPAaBOBOM 3aKpPEnJjeHunu,
ahbhekTMBHAA AeATENbHOCTb CneynabHbIX OPraHOB, KOHTPOAUPYOLWMX cobnogeHue
3aKOHOB, @ Tak>Xe NpaBoOOXpPaHUTENIbHbIX OPraHOB, MPUBJIEYEHNE K IOPUANYECKON
OTBETCTBEHHOCTM A0JIKHOCTHbIX JINL, MOCArarowWmx Ha npasa u ceoboabl rpakgaH. K
MeXOYHapOAHbIM FrapaHTUAM OTHOCATCS: OeATENbHOCTb MEXAYHAPOAHbIX OpraHn3auunn,
crneuvannsnpoBaHHbiX opraHoB OOH no KOHTpoto 3a cobngeHneM NpaB YeN0OBeKa B
Pa3/INYHbIX CTPaHaX, MHCNEKUWOHHbIE NOe3OKN UX NpeacTaBuTesien B PErnoHbl, rae
HapyLlaeTCcs 3aKOHOA4ATesIbCTBO, 3aKpenssoLlee npasa n ceoboabl rpakaaH, Nnpaso
rpakgaH obpallaTbCsa B MeXXAYHapPOAHbIe OpraHbl 3@ 3alMTON CBOUX HAPYLUEHHbIX Mpas.

3aKOHHOCTb 1 NPaBOBOE roCyAapCTBO - KATErOpUM BO MHOIOM TOXKAECTBEHHbIE, HO Y HUX
HECKOJIbKO pa3Hble aKueHTbl. 3aKOHHOCTb TpebyeT 6e3ycnoBHOro cobnogeHms
3aKoHoOaTesIbCTBa BCEMU CybbeKkTaMun NpaBOBOM Chepbl, B TO BPEMS KaK MpaBoBoe
rocynapcTBo npenbasaseT nogobHoe TpeboBaHmMe K rocyaapCTBEHHbIM CTPYKTYpaM,
BbIMOJIHAOLWLMM PYHKUMK NybanyHom BnacTu. NosTomMy peannsauyns pexrvuma npaBoBoro
rocyfapCTBa O3Ha4YaeT TOP)XECTBO 3aKOHa Mpe)ae BCero B AeATesIbHOCTM B/IACTHbIX
CTPYKTYP - rOCy4apCTBEHHbIX OPraHOB BJIACTW, YNPaB/eHUs, Cya U NMPOKypaTypbl U UX
OOJDKHOCTHbIX NnL,. B nTore 3aKOHHOCTb 1 NpaBOBOE roCcy4apCTBO BEOYT K
NMpPeBpaLLEHNIO 3aKOHa B CAaMOCTOSATE/IbHY0, OO bEKTUBHYIO CUJTY XXN3HEOEeATEeNbHOCTb
KOTOPOW HE 3aBUCUT OT OTHOLLUEHUSA K HeW. TakmM obpa3oMm, pacCMOTPEB TakMe aCcneKThl
NpPaBOBOro rocygapcTBa Kak CUCTEMY pa3fesieHns BJacTen U BEPXOBEHCTBO 3aKOHa, Mbl
nepexognMm K OCHOBHOWM (pyHKL MM NMPaBOBOro rocygapcTaa.



2.2. PaspeneHue BJlacTen KaK OCHOBA YCTPOMUCTBA
rocyaapCcTrBeHHOM BJIACTU B NPaBOBOM rocypapcree

FocynapcTBeHHas BAacTb B MPaBOBOM rocygapcTBe He aBnseTca abcontoTHON. ITO
06ycnoBneHO He TOJIbKO roCrnoACTBOM MNpaBa, CBA3aHHOCTbLIO FOCYAapPCTBEHHOW BAACTU
npaBoOM, HO N TeM, KaK OpraHu3oBaHa rocyapcTBeHHas BNacTb, B KaKMX popMax n
KaKMMW opraHaMm 30Ha OCyLlecTBASeTCA. 30ecb Heobxoanmo obpaTnTbCs K Teopumn
pa3geneHns enacten. CornacHoO 3Ton Teopum CMeLlleHne, coeguHeHne BnacTen
3aKoHOOaTesIbHOW, NCMOJIHUTENbHON, cyaebHon) B 04HOM OpraHe, B pyKax 04HOro nuua
4ypeBaTO ONACHOCTbIO YCTAHOBJIEHNSA AECNOTUYECKOro pexxmuma, rge HeBo3Mo)xHa
csobona NMYHOCTWU. No3ToMy ANS TOro, 4Tobbl NPefoTBPaTUTb BO3HUKHOBEHME
aBTopuTapHon abCcoNoTHOW BNAaCTM, HE CBA3aHHOW NPaBOM 3TU BETBU BAIACTU A0J/KHbI
ObITb pa3rpaHu4YeHsbl, pasgeseHsl, 06ocobneHbl. C MoMoLbio pa3aeneHns BnacTen
NMpaBOBOE roCyAapCTBO OPraHmn3yeTcsa n PYHKLUMOHMPYET NpaBoBbiM cnocobom:
rocyapCTBEHHbIE OpraHbl 4ENCTBYIOT B paMKax CBOEN KOMMNEeTEeHLU NN, HEe NOAMEHSASN
OpYyr Apyra; yCTaHaBAMBaETCS B3aUMHbIA KOHTPOJb, cbanaHCMPOBaHHOCTb, paBHOBECKE
BO B3aMMOOTHOLUEHMAX FOCY4apCTBEHHbIX OPraHoOB, OCYLLECTB/IAIOLLMNX
3aKoHOOaTesIbHYI0, UCNONMHUTENbHYIO U CyaebHyo BnacTb[14].

MpUHUWN pa3geneHns BnacTen Ha 3aKOHOA4AaTesIbHY, UCMNOJIHNTESIbHYIO U Cy0ebHYto
O3Ha4aeT, 4YTOo Ka)kaas 13 Bnacten 4encTByeT CaMOCTOATEs/IbHO U HE BMELUMBAeTCH B
rnosHoMo4una gpyron. MNMpun ero nocnenoBaTesibHOM NPOBEeAEHUN B XXU3Hb UCKJOYaEeTCH
BCAKas BO3MOXXHOCTb MPUCBOEHUSA TOW UM MHOW BNACTbIO MOJIHOMOYUIA APYIrOn.
MpuHUMN pa3geneHns BnacTen CTAaHOBUTCS XU3HECNOCOOHbIM, eCcin OH eLle n
obcTaBngeTcs cucteMmon "caepxek n npotTneosecos” Bnacten. NMNogobHasa cncrtema "
COEPXEK U NPOTUBOBECOB" YCTPaHSAET BCAKYIO MOYBY AJ18 y3ypnaunum nosHOMOYUN O4HOWN
Bf1acTn gpyron n obecneymBaeT HopMasibHOe PYHKLMOHMPOBaHME OpraHoB rocyaapcTBa.

Knaccmnyecknm obpa3uyom B 3ToM oTHoweHun asnsatoTca CLUA. CornacHo Teopumn
pa3nesnieHns BnacTen B HEW 3aKOoHod4aTeNbHas, cyaebHasa n ncnonHuUTebHasa BNacTy,
OENCTBYIOT KaK TPU CUMbl B 3aMKHYTOM Kpyre CBOMUX NOJIHOMOYMin. Ho npu 3ToMm
npenycMoTpeHbl (hopMbl BO3LENCTBUSA OPraHOB O4HOW BN1IaCTW Ha opraHbl Apyron. Tak,
npe3naeHT HagesieH NpPaBoM HaJslaraTb BETO HA 3aKOHbI, MPUHNMaeMble KOHrpeccomM.

Heobxoanmo obpaTnuTb BHUMAHME Ha TO, YTO B COBPEMEHHbIX 4EMOKPATUYECKNX
rocypapcrtBax (Takux, kak CLUA, N'epMaHuA) Hapsaay € KJlacCUYeCcKum geneHnem
rocyfnapCTBEHHOM BNACTU Ha "Tpu BnacTn" egepaTmBHoe YCTPONCTBO ABIAETCA TakxXe
cnocobom geueHTpanmsaunm n "pasgeneHnsa"” BnacTu, npeaynpexaanwmm ee



KOHLEeHTpaumio. Ternepb, OCHOBbIBasACb Ha KOHCTUTYuUun Poccuinckon depepaumu
paccMOTpPUM NpuUHUMN pa3ageneHnsa snactenm B Poccmn. CT. 10 KOHCTUTYLUKM PoCCUNCKOW
depepaunn rnacut: "MocynapcTBeHHas BfacTb B Poccunckonm depepaumm
OCYyLLEeCTB/ISAETCA Ha OCHOBE pa3fesieHNsA Ha 3aKOoHOo4ATesIbHYI0, NCMOJIHUTENIbHYIO U
cynebHyto. OpraHbl 3aKOHOAATEIbHON, UCMOJIHUTENbHON N cyaebHoM BnacTu
camocTosTesibHbL." K opraHamu 3akoHoZaTeslIbHOM BNacTu B Poccnmnckon depepaumnmn
oTHocaTcs: PepepanbHoe CobpaHue (CoseT Pepepaunm n FocygapcTteeHHasa yma - ase
nanatbl CobpaHunsa), 3akoHoaaTenbHble CobpaHua pecnybnnk, BXxoasawmx B COCTaB
Poccuninckonm depepaunn; opraHbl BnactTu apyrmx cybbvekToB Poccmnckon denepauunm;
MeCTHblIe OpraHbl rocylapCTBeHHOW BNacTu. K opraHam NCNosHUTEIbHOW BJ1ACTU B
Poccunckonm ®epgepaunnm otHocAaTca: MNMpe3naeHT Poccnnckon ®denepaumnn; CoseTt
MunHucTpos Poccuinckonm depgepaunn; Boiclune A0XKHOCTHbIE L@ pecnybnuk,
n3bnpaemsble rpakgaHamMmu nnm 3akoHoaaTesibHbiMN CobpaHuamMu; NMpaBuUTeNbCTBO
pecnybnuK; opraHbl agMMHUCTPaUMK Apyrux cybbekToB Poccuinckon depepauymm. K
opraHam cygebHonm BnacTtu B Poccunckon depepaymm oTHOCATCA: KOHCTUTYLMOHHbIN
Cyn Poccuinckon ®epepauynn; BepxosHbin Cyn Poccnnckon depepaumnm; Boicumnim
ApbuTtpaxkHbein Cyn Poccnnckon ®epepaunn; cyabl pecnybnvk n gpyrux cybbektos PO;
panioHHbIE HAapO4Hble Cyabl; CCyabl cneynanbHon pucankunmn. PepepanbHoe CobpaHune
- napnameHT Poccunckon depepaunm aBnseTca npeacrtaBuTesibHbIM N 3aKOHHO
haTenbHbiM opraHoMm Poccunckonm ®epepaunn. CoseT Peagepaunm onodbpseT 3aKOoHbI,
npuHATble TocyaapcTBeHHOM lyMmon. 3akoH cymnTaeTcsa ogobpeHHbIM CoBeTOM
depepaunmn, ecnm 3a Hero nporosiocosano 6onee NoNOBMHbLI OT 0OLWEro 4Yucna
aenyTtaToB nMbo, ecnn B Te4eHne YeTbipHaauaTu gHen oH He byaeT pacCMOTpeEH
CoBeToM ®epepauun. B cnyyae oTKNOHeHNS 3akoHa CoBeToM Pepepaumm nanaTbl MOTYyT
co3aBaTb COrJlacUTEesIbHY0 KOMUCCUIO A1 NPEeOAO0JIEHNSA BO3HUKLLUMX pa3Horjacumn,
rMocJsie Yero 3aKoH NOAJIEXXUT MOBTOPHOMY paccMoTpeHuto NocynapcTeeHHOM yMon.
FocypapcTBeHHasa [lyMa npuHMMaeT 3aKOHbl 60/IbLUMHCTBOM rOJ10COB OT obLiero yncna
nenyTaToB, eC/qin nHoe He npeaycMmoTpeHo KoHCcTutTyumnen Poccumnckon depepaunn.
MPpUHATbIE 3aKOHbLI B TEYEHNE NATN AHEN NepenalnTca Ha paccMoTpeHne CoBeTy
®epepauynn. MNMpesnpeHT Poccunckonm denepaumnm aBasgeTCs raaBon rocynapcTsaa,
rapaHToM KoHcTuTyuum Poccnnckonm ®degepaummn, npaB n ceoboa 4yenoBeka u
rpakgaHunHa; npencrasnseT Poccunckyro denepaunio BHYTPU CTPaHbl U B
MeXXLYHapOLHbIX OTHOLIEHNSAX; npeacTtasnsgeT FocynapcTeBeHHoOW [lyme npeniioxeHune o
Ha3HadeHun MNpencepaTtensa NpaBuTeNbCTBA; CTaBUT neped MocynapcTeeHHOW [lymon
BOMpoc 06 oTCTaBKe NpaBuUTeNbCTBA; nNpencrtasnseT [ocynapcTBeHHON [lyme
KaHOuaaTypy 414 Ha3HavdyeHUsa Ha OOJIXXKHOCTL [pencenatena UeHTpanbHoro baHka
Poccuninckon depepaunn n CTaBuT Bonpoc nepen Hen 06 ero ocsoboxxgeHun; popmmnpyeTt



npaBuTeNnbLCTBO Poccumnckon depgepaunm nyTemMm HasHavYeHUSA Ha OOJKHOCTb MO
npennoxeHuto NMpencenatensd NpasutenbcTBa Poccnnckom denepaumnm 3amectnTenemn
MNpencepatens MNMpaBuTenbCTBa, (hefepasnbHbIX MUHUCTEPCTB; NpencTasnseT
KaHOuOaTypbl 419 Ha3Ha4YeHNs Ha OOJDKHOCTb cyaen KoHCcTuTyumoHHoro Cyaa,
BepxoBHoro Cyaa, Beiclwero ApbutpaxkHoro Cyana, N'eHepasbHOro npokKypopa
Poccunckonm ®epepaunn; HazHavdaeT cyoen opyrux denepasbHbiX Cyanos; opmmpyeT
ApMuHncTpaumio NpesnageHTta Poccuinckon depgepaunm, HasHavyaeT 1 ocBoboxaaeT ee
pyKoBOOUTENS; Ha3HavYaeT 1 ocBobo)XgaeT BbiCLlee KOMaHAoBaHMe Boopy>xeHHbix Cu
Poccunckonm ®epepaunn[lsl.

Ona peMokpaTmyeckoro obecTsa NpMHUKMN pasaeneHmnsa Bnacten ocobo BaxeH 1
3Ha4mM. OH Bblpa)kaeT He TOJIbKO pa3fesieHne Tpyna Mexay rocynapCTBeHHbIMU
opraHamm, HO U YMEPEHHOCTb, "paccpenoTO4YeHHOCTL" rocyaapCTBEHHOM BNacTu,
npenynpexaaLlyto ee KOHUeHTpauuo, npespalleHre ee B aBTOPUTAPHYIO U
TOTaNNTaAPHYO BAACTb. DTOT NPUHLMN B AEMOKPATNYECKOM obLiecTBe npeanonaraer,
4YTO BCE TPW BNIACTMN OAMHAKOBLI, PABHOBEJINKW MO CUe, CZIy>KaT NpoTUBOBECaMU Mo
OTHOLUEHUIO OpYyr K APYry 1 MOryT "coep>XmBaTb" 0O4Ha APYrylo, He JOMyCcKaTb
OOMUHNPOBaHUA 0AHOW U3 HUX. HanpuMep, npeBpaLleHns yrnpaBaeH4YeCckon BlacTm B
aBTOPUTApPHYIO, @ 3aKOHOZ4ATesIbHOM - BO "BCeBsacTme", B TOTaJINTapHY0 BNACTb,
noaynHsawLwyto cebe n ynpasneHue, n npaBocyaue.

Ho paxe ecnn cobnogeHo TpeboBaHMe pasaesieHns BnacTen, 3a4eincTBoBaHa cCMCTEMaA
"cOep>XeK N MPoTUBOBECOB", TO FOCYAApPCTBO elle He 06a3aTesNbHO SABASETCS MPaBOBbIM.
Mo3ToMy Mbl NEPEXOAMM K C/leayloLleMy NpU3HaKy NpaBoBOro rocyaapcTaa.

2.3. NMpaBa n cBoOOAbI JIMMHOCTU B NPaBOBOM
rocypapcree

Bepx0BEeHCTBO 3aKOHa NoZpa3yMeBaeT He TOJIbKO NPUOPUTET 3aKOoHa Kak
Pa3HOBUAHOCTM HOPMATUBHO-MPABOBOIro akTa B OTHOLLUEHWN MOA3aKOHHbIX aKTOB,
CKOJIbKO LLIMPOKMIA aCcneKT npaB 1 cBo60/, 3aKpensieHHbIX 3a YJeHaMn obliecTBa
NEeNCcTBYOLNM 3aKOHOAATENLCTBOM. B NpaBoBOM rocygapcTse stoboe yuiemaeHne npas
yenoseka HegonycTumo. bonee Toro, oHo 06s13aHO NocieaoBaTENIbHO U HEYKOCHUTENBHO
obecnevynTb peann3aunio 3TUX Npas 1 3alnLaTh UX. B 3Ton CBA3M NpuHUMNManbHoe
3HayeHune npuobpeTtaeT NpobsieMa NPaABOBOro PAaBEHCTBA B Pa3/INYHbIX Chepax XU3HN
obuiecTBa 1 rocynapcTtsa. Ee pelweHune npeanonaraeT co3fgaHne rocygapCcTsoMm
HaZeXHbIX rapaHTuUi, obecnevymBaoLMX TaKOE PAaBEHCTBO.



NepeyveHb NpaB 1 cBoboa 4YenoBeKa N rpakaaHnHa, CBOMCTBEHHbLIN MPaBOBOMY
rocynapcCTBY, COAEPXKUTCA B MEXOYHAPOOHbIX akTaxX. 9To npexxae scero Bceobuias
Aeknapauns npas Yenoseka, NpuHaTasa NeHepansHon Accambneen OOH 10 gekabps
1948r., MexxayHapoaHbIn NakKT 06 SKOHOMUYECKNX, COLMANIbHbIX U KYNbTYPHbIX NpaBax,
MeXXayHapoAHbIN NAaKT O rpa>KgaHCKMUX N MOUTUYECKNX NMpaBax, NPUHATbLIX Ha XXI
ceccum NeHepanbHon Accambnen OOH 16 nekabps 1966r[16].

MNepeyeHb NpaB 1 cBoboAa, NPOBO3rNalleHHbIX B YKa3aHHbIX akTaX 3akpenJseH v
rapaHTMPOBaAH B KOHCTUTYLMAX MPaBOBbIX rOCYy0apCTB, NepedyeHb OCHOBHbIX MpaB 1
csobop nepevncneH B npunoxeHun A. Ocoboe 3HadYeHne B HUX NpuaaeTcs opuanyeckon
3alUMLWEHHOCTN JIMYHOCTU, KOTOpas HeMbICIMMa 6e3 npe3yMnumn HEBUHOBHOCTN.
Mpe3yMnumsa xe HEBUHOBHOCTW O3Ha4aeT, YTo NOAJIMHHO AeMOKpaTnyeckoe
rocynapcTBO NMPU3HaeT, YTO BCe BOMPOChI, CBA3aHHbIe C BAHOBHOCTbIO UJIN
HEBUWHOBHOCTbIO rpa>kgaH B COBEPLUEHUN TOrO UM MHOIrO NpecTyrnieHuns, cnegyeTt
pelwaTb TosbKO B cyaebHoM nopsake. bosee Toro, npy pacCMOTPEHUN YrONOBHbIX Aen
NO KOTOPbIM MOXeT OblTb BbIHECEH CMEPTHbLIV MPUroBOp, rpakaaHWH Bripase TpeboBaTb,
4yTOObI ero cyann cyn Nnpucs>kHolx. B Poccunckon ®epepaumm 3To NpaBo OTPa>KeHOo B
CT.49 KoHCcTUTyumnm Poccmnmnckon depgepauunn.

Bce npaBa 1 ceobonbl, nepevyncrieHHble B leknapaunmn, osKHbl 6biTb peasibHo
obecneyeHbl B rocygapcTBe. OTO AOCTUTaeTCs NpeXxae BCero NpuHATUEM 1
npoBefeHNEM B XXN3Hb Pa3HOOOBpPa3HbIX 3aKOHOA4ATESIbHbIX aKTOB, 3aKPENJISOWNX X B
COOTBETCTBYOLLEN chepe 06LEeCTBEHHbIX OTHOLIEHUIW. B Yncne MmexxayHapoaHbIX
JIOKYMEHTOB O MNpaBax YenoBeKa Takxe criefyeT yKa3zaTb MexxaAyHapoOHbI MaKT O
FPaXkKAaHCKNX U NONMTUYECKUX NpaBaxX, MexxayHapoAHbIN NakT 06 3KOHOMUYECKUX,
CcouManbHbIX U KYNIbTYPHbIX NpaBaX, KoHBEHUMIO 0 NpaBax pebeHka.

MNpaBa 1 cBOOOAbI YeNIOBEKA M FPaXKAaHWHA TakXXe 3akKpeneHbl B KOHCTUTYL MK
Poccunckonm ®epepaunn, NpUHATON BCEHAPOAHbLIM roslocoBaHmem 12 gekabps 1993r.
(cT. cT. 2, 6-8, 13-14, a Tak)Xe NMOJIHOCTbIO rf1aBa 2 - NpaBa 1 ceoboabl YenoBeka un
rpa>kgaHwHa cT. C€T. 17-64). YacTb 3 ¢T. 55 rnacuT: "lMNpaBa u cBobOAbI YesioBeKa U
rpa>kgaHmHa MoryT BblITb OrpaHMYeHbl pefepasibHbiM 3aKOHOM TOJIbKO B TOMN Mepe, B
KaKoWn 3TO HeobxoanmMo B Lensx 3aWnTbl OCHOB KOHCTUTYLIMOHHOIO CTPOS,
HPABCTBEHHOCTM, 340POBbSA, NPaB N 3aKOHHbIX MHTEPECOB APYrux nuu, obecnevyeHns
060pOHbI CTpaHbl 1 Be3onacHoCcTM rocygapcTea." A ctaTbs 56 KoOHCTUTYyumnmn Poccminckonm
depepaunm He [ONyckaeT BO3SMOXXHOCTU OrpaHNYeHNs pafa Ba>KHENLWMX NnpaB YesioBeKa
N rpa>kgaHuHa gaxke B YCJ/IOBMAX Ype3BblHaMHOro NoJsioXXeHus (NpaBo Ha XXWU3Hb, MPaBo
Ha HEMPUKOCHOBEHHOCTb YaCTHOM XU3HU, JINYHYIO N CEMENHYIO TalHYy, 3aLlNTy CBOEN
yecTn n gobporo nmeHn, ceoboay CoBeCTU, MPaBO Ha XUauLie, MPaBo Ha BO3MELLeHNEe



rocynapcTBOM Bpena, NMPUYNHEHHOr 0 rocy4apCTBEHHbIMY OpPraHaMmn Nan nx
AO/HKHOCTHBLIMM NNLLAMN.

CtaTba 2 rnacut: "Yenosek, ero npasa u cBoboOAbl ABNASAIOTCA BbICLLUEN LLEHHOCTLIO.
Mpu3HaHne, cobnogeHne n 3awmTa npas u cBobon YenoBeKa U rpakaaHnHa sBASETCS
o6s3aHHOCTbIO rocyaapcTea”. CTaTbsa 17 3aKpennseT NnosioKeHne 0 ToM, 4TOo B
Poccunckonm ®epepaumnn npusHaTCAa U rapaHTUPYIOTCA NpaBa 1 cBoboabl YenoBeKa u
rpa>kgaHWHa cornacHo obuwenpmnsHaHHbIM NPUHLMNAM 1 HOPMaM MeXXAYHapoa4HOro
npaBa. B cooTBeTCTBUM CO CT.17 NpaBa 1 cBob6OaAbl YeNOBEKA HEOTYYXXOAEMbI U
npuHagsexaT KaXX4AoMY OT POXXAEHUSA, ABNAIOTCHA HENOCPEACTBEHHO OEeNCTBYOLWMMN
(cT.18). 3TO 03HAYaeT, 4TO rocyaapCTBeHHble U cyaebHble opraHbl, 4OKHOCTHbIE NNLa
B CBOEN OeATeNbHOCTM HeNMoCcpeaCcTBEHHO PYKOBOACTBYIOTCS U NMPUMEHSIOT HOPMbI
KoHCcTuTyuun. Ha ocHoBaHun ctaTtb 80 KoHCTUTYLMM Poccunckonm depepaumnn
Mpe3npeHT Poccunckon depepaynm anseTcsa rapaHToM KOHCTUTYUUKM Poccuimnckonm
depnepaunn, npas 1 ceobop Yenoseka n rpa>kgaHuHa. MNMpesmnaeHT Poccnimnckonm
depnepauynn Bnpase rnpuocTaHaB/IMBaTb 4ENCTBME aKTOB OPraHoOB NCMNOJIHUTENIbHOW
B/1lacTn cybbekToB Poccumnckon depgepaynm B Craydae nx npotmeopedns KoHCTUTyLum
Poccunckonm depepaunn n pegepasibHbiM 3aKOHaM, MeXAYHapPOAHbIM 0bsd3aTenbLCTBaM
Poccuninckon depepaunn nnv HapyweHumnsa npas n ceobop 4yenoseka v rpa>kgaHmHa Ao
peLeHnsa 3TOro Bonpoca CoOOTBETCTBYHOLWMM Cyo0oM (YacTb BTopasa cTaTbun 85
KoHCTUTYLun)[17].

B Poccuiickoin ®egepalin BCce paBHbI Mepes 3aKOHOM U Cy40M. KOHCTUTYU e
NMPOBO3rjallaeTcss HeJoNYyCTUMOCTb UCMOJIb30BaHUSA NpaB 1 cBoboa Ans nocsAraTenbCTBa
Ha KOHCTUTYLIMOHHbLIA CTPOWN, NpaBa 1 cBoboabl APYrnX AL, HeAONMYCTUMOCTb JINLLEHWUS
YyesioBeKa npas 1 cBob6og N X OrpaHNYEHUS.

Cpean paja yxe paHee Ha3BaHHbIX 0CO6eHHOCTEN NpaBa COBPEMEHHOI0O MrPaKAaHCKOro
obLecTBa HY>XHO BblAeNUTb TO, 4TO nMpasa u ceoboabl YenoBeka He ToJIbKo Bce bonee
CTAHOBATCS Lesblo 3aKoHo4aTesIbCTBa N HanpaBJIEHUN NMPaBOBON NOJIMTUKKU, HO N NPAMO
BKJII0HAIOTCS B COAep)XaHWe NpaBoBOro peryinpoBaHns Kak HernocpeacTBeHHbIN
KpuTepumn rnpu onpenesieHnn NnpaBoMepHoOCTU TOro, Uian MHOro rnoseneHns, npeameTt
cynebHonm 3awmTel. OTCl0ga, BO3MOXHOCTb 06>Kasl0BaHUSA roCyAapCTBEHHbIX aKTOB B
MeXXOYHapOoLHbIX MPaBoOCyAHble OpraHbl B Cly4asaX, Korga, no MHeHuto 3asBuTens,
YLEMNAKTCA NpaBa YyesoBeka. KaxxaoMy rapaHTupyeTtcsa cynebHas 3awmTa ero npas un
csobon. OTa 3awmTa obecneymnBaeTcsa He TOJIbKO Hannymem B KOHCTUTYyuUun obuiero
nosioXeHus (cT.46), HO 1 cneymanbHbIM 3aKpensieHneM B page ctaTe yKasaHun Ha
cynebHyio 3almnTy Ba>KHENLWNX NpaB 1 cBoboA - NpaBa Ha TalHy nepenuncku (cT.23),
HEMPMKOCHOBEHHOCTb XWaunwa (cT.25), npaBa 4acTHon cobcTBeHHOCTM (€T.35). bonee



TOro, CTaTbs 46 rapaHTUPYeT U MeXXOyHapOoA4HO-NPaBOBYIO 3alMTy NpaB 1 ceobon
yenoBeka nytemM obecrneyeHmns rpa>kgaHamMm BO3MOXKHOCTUK obpallaTbCs, B C/lyyae
HeobXxoaAMMOCTK, B MEXIOCyAapCTBEHHbIE NpaBo3aLllnUTHbIe opraHbl. B Poccuinckon
depepaunm rapaHTUpyeTCs rocyfapCTBeHHasa 3awmTa npas 1 cBoboa YyesoBeka u
rpa>k4aHWHa, Ka)Kabl Brpase 3aluwaTb CBOU NpaBa 1 ceoboabl BceMu cnocobamu, He
3anpeLweHHbIMN 3aKOHOM (CT.45). PeweHna n gencteusa (nnm 6esnencTene) opraHos
rocynoapCTBEHHON BNACTW, OPraHOB MECTHOr0 CamMoyrnpaBieHuns, obLecTBEHHbIX
o06beguHEHNIN N AOJIXKHOCTHbIX 1L MOryT ObiTb 06>kKanoBaHbl B ¢y (CT.46). HUKTO He
MOXXEeT BbITb /INLLEH NpaBa Ha pacCMOTPEHME ero Aesia B TOM cye U TeM cyaben, K
NOACYAHOCTU KOTOPbIX OHO OTHECEHO 3aKOHOM (cT.47). MNMpun 3ToM KOHCTUTYL NS BriepBble
BBOOUT B CyaAebHY0 NPaKTUKY HOBbIN MHCTUTYT - MPUCSXKHbIX 3acenaTenen.
O6BMHAEMbIN B COBEPLUEHUN NPECTYMJIEHNS UMEET NpPaBo Ha PaCCMOTPEHME ero aena
CyOOM C y4acCTuMeM MPUCSXHbIX 3acepaTtenen (cT.123).

B peanbHOW XXN3HM NOBCEMECTHO HapyLlatoTCcs npaBa 1 cBoboabl rpa)kaaH (M He TONbKO
B HalLIe CTpaHe, a BO BCEM MUPE), 3TO Bblpa’kaeTCs B: HAPYLIEHUN MeXAYHAPOA4HbIX
aKTOB, OTHOCSILLMXCSA K NMpaBaM HapoA40B, HapyLLUEHMN NPaBOBOr0 PaBEHCTBA FPpakAaH,
NCMNOJIb30BaHUM NpaB 1 cB060J B aHTUKOHCTUTYLIMOHHbIX LIeNIIX 3KCTPEMUCTCKUMMU
CUNaMu, 3/1IeEMEHTAPHbLIM HEBbLINOJIHEHNEM 3aKOHOB. B Poccnm oTCYyTCTBYIOT CrieunanbHble
npaBoBble MexaHM3Mbl, obecneymBaoLne NpaBa U cBob6OAbl POCCUNCKMX Fpa)KaaH, Nx
peasibHYy0 rapaHTUPOBAHHOCTb. PakKTM4YeCckn npasa N cBoboabl rpa)kaaH TOJIbKO
NMPOBO3riallatoTCs, HO peasibHO B XXU3HMN HEPEOKO NPONCXOANT BOMUIOLLLEE HapyLLeHne
CaMbIX 3/1eMeHTapHbIX NpaB 1 csoboa.

E>xelHEBHO B MMPOBOM Cco0bLLLeCcTBE NPOMCXOAAT MacCOBbIE HapyLLUeHUs rnpaB 1 ceobon
4yesioBEKa - 3TO NPEecTyn/eHNs reHounaa, pasamyHble cnocobbl pacoBom
ANCKPUMUHALMW, NPEeCTYMNJIEHNS anapTenaa, BOEHHbIe NMPeCcTYMNJIEHUS, a TakXe
NpecTynJieHns NPoTUB YesloBe4YecTBa.

3. CoBepLlieHHOe rpa>kgaHcKoe odLLecTBO - OCHOBA
COo34aHMA NPaBOBOro rocypapcrea

MoHATNA rocypnapcTea U obuwiecTBa He TOXOECTBEHHbI. NX cneayeT pa3inydaTh.

focynapCTBO BblAENNOCH U3 0Ol ecTBa Ha U3BECTHOM CTaauun ero 3penoctu. ObuiecTso-
MaTb rocyaapcTBa, U COOTBETCTBEHHO roCy4apCTBO - ero AuTs, NMPOAYKT
obLwecTBeHHOro pa3snTmsa. Kakoso obLLecTBO, TaKOBO M rocyaapcTBo. [oCcynapcTBo



nposiBnsieT 3aboTty 06 obuwecTBe nnu, HaNpPoTUB, NAapa3nUTUPYET UKW AaXKe COKpyLUaeT
obuecTBeHHbIN opraHn3m. Mo mepe Toro Kak obwecTBo NepexoanT B CBOEM
nocTynaTesbHOM pPa3BUTUM OT OAHOMN hopMaLLMK K OPYron, OT HU3LWEN CTYNEeHN K
BbICLLUEN, MeHseTCs 1 rocyaapcTtBo. OHO Tak)Xe CTaHOBUTCHA Boniee coBeplUeHHbIM, Bonee
LMNBUIN30BAHHbIM.

BbisiBNeHne 3aKOHOMEPHOCTEN COOTHOLWEHNA obulecTBa 1 rocygapcTBa No3BossieT
NpaBWJIbHO NpoaHaN3npPoBaTb NyTb, MPONAEHHbI YeJIOBE4YECTBOM, MOHATb
coBpeMeHHble NpobaiemMbl rocyfapCTBEHHOCTU, YBUAETb NEPCMNEKTMBbLI MOANTUYECKUX U
cobCTBEHHO rocyiapCTBEHHbIX (QOPM, B KOTOPbIX pa3BUBAOTCS XMBble obLiecTBa
Pa3JINYHbIX CTPaH.

ObLecTBO He ABNSeTCA NPOCTON COBOKYMHOCTbIO MHAWBUAOB. DTO CJI0OXKHbIN
couMasbHbIM OPraHn3Mm, NPOAYKT B3aUMOOENCTBUA No4en, onpeaesieHHas opraHm3auns
NX XKNU3HWN, CBA3aHHas Npexxge Bcero ¢ Npon3BoAcTBOM, obMeHOM 1 noTpebneHnem
XXU3HEeHHbIN 6nar. O6LeCcTBO- CN0XKHAA AUHAMUYeCcKasa cucteMa CBA3N o aen,
0bbeAMHEHHbIX CEMeNHbIMUY Y3aMu, rPyrnnoBbIMU, COCIOBHLIMU, KJTaCCOBbLIMU
OTHOLLIEHNAMWU. DTO Takas 0bLWHOCTb MHAMBUAOB, rae AEeNCTBYIOT Y)Ke He
Bbrnonormnyeckune, a coymanbHbie 3aKOHbI. NnobanbHble NpobnemMbl BbKUBAHUSA
4yesloBe4YeCKOoro poga cerofHsa CTaHOBATCA onpenensowmMn a1 HOpMaibHOro
obuecTBEHHOro pa3BuTuUS.

PaccMmoTpeHune obuwecTBa B Ka4eCTBE COBOKYMHOCTU 0BLLECTBEHHbIX OTHOLLUEHWNI
No3BOJIAET, BO-NEPBbIX, NOAXOONTb K HEMY C KOHKPETHO-UCTOPUYECKUX MO3ULLNIA
(BblAEensATb pa3nnyHble obLecTBeHHbIe hopMaLMKn, pa3sindyaTb 3Tanbl Pa3BUTUSA
obuiecTBa), BO-BTOPbIX, BbIABAATL CNeynduKy rnaBHbiX cpep obLeCcTBEHHON XU3HU
(3KOHOMMYECKON, MOSINTUYHECKON, AYXOBHOW), B-TPETbMUX, onpeaensaTb CybbekToB
counanbHoro obweHns (MMYHOCTb, CeMbS, Kacc, Hauus, rocynapcTeo 1 ap.).

O4HM N Te Xe coumrasnbHble CyObeKTbl B pa3Hoe BpeMs, B pa3HbiX 00CToATENbCTBaxX U B
pa3HbIX cpepax 0bLWeCcTBEHHON XU3HN 3aaBAAI0T 0 cebe nam B NONUTUYECKUX, NN B HE
NoONNTNYECKNX hopMax.

MonnTnyeckmne popMbl 00LLECTBEHHOW XXN3HU CBA3aHbI C MOJIMTUYECKON OpraHmn3aumnen
obuwecTBa, ero NOIMTUYECKON CUCTEMON, B KOTOPYIO B Ka4eCTBE COCTaBHOM 4acTu
BXOAWT rocynapcTBo. lMonntuydeckyo cuctemy obuiectsa obpasytoT MHOroobpasHble
opraHmsaumun, MHCTUTYThI, yipexxaeHns 6opbbbl 3a BNacTb, 3a ee yaep)xaHue,
NCNosib30BaHWe, opraHm3aunto n PyHKLUMoHNMpoBaHne. COOTHOLWEHME rpa)KgaHCKOro
obuiecTBa 1 ero NoOJINTUYECKON CUCTEMBI - 3TO COOTHOLLEHWE CoaepPXaHUA 1 POPMbI.



KakoBbl /1I04N, KaKOBbI UX ﬂOTpe6HOCTVI N NHTEepecCbl, Kak OHW yA4OBJIETBOPAKOT CBOU
I'IOTpe6HOCTVI, B KaKne KJ1aCCbl 1 rpyrinbl BXOOAAT N KaKne NMHTepecChbl JieXXaT B OCHOBE
eCTeCTBEHHO - UCTOPNHECKUX O6pa3OBaHI/II7I nonen- Bce 3To OTpa>KaeTCd Ha
MONMNTUYHECKNX MHCTUTYTaX.

(NaBHbIMW NONNTUYECKMMU 0ObeanHeHnAMN B bopbbe 3a BNacTb 1 yaep>XaHune BnacTu B
COBpeMeHHOM obLecTBe BbICTYNAKT NOANTUYECKME NapTun. bonblasa ponb
MPUHAANEXNT NPodheCCNOHaIbHbIM COlo3aM, 06beaANHEHNSIM MO BO3PACTHOMY U
rMnosIoBOMY Npu3Haky. Ecnm Takme opraHusaunm cpopMmpoBaincCh, YnpoLLaoTCs
BbISIBJIEHME NHTEPECOB Pa3HbIX FPynn HaceneHms, NoOUCK NnMaepoB, COCOBHbIX
BOMJIOWATb BOJIKO FpakK4aH B XXN3Hb. HO Takas MHOXeCTBEHHas (napaanctmyeckas)
0eMOKpaTusa BO3MOXXHa TOJIbKO B cBOBOAHOM obuiecTBe cBOOOOHLIX NOAEN.

Csoboaa He NpmMBHOCUTCSA B 06LLLE€CTBO MO MaHOBEHMIO BosiLebHOW nano4vkn. OHa BO
MHOIOM npegonpenesieHa ypoBHEM Pa3BUTUSA MPON3BOANTENbHbBIX CUJT, TEXHNYECKOW
BOOPY>XXEHHOCTbIO X035NCTBa. OHa 3aBUCUT OT OTHOLWEHUA COBCTBEHHOCTU, OTHOLLUEHUI
npou3BoACTBa, pacnpeneneHus, obmeHa n notpebneHns nponyktos. CeBobona nHomsuaa
n ceobona obuwecTBa TeCHO CBA3aHbl C JYXOBHOW XWU3HbIO (MPUYACTHOCTb K HayKaM,
NCKYCCTBaM, nutepaType u T.4.) U B BOIbLION CTENEeHN onpenensaiTCcs clefoBaHNeM
BCEX Nnpa.y.

CaMO npaBO MOXXHO pacCMaTpuMBaTb Kak NMPOSAB/IeHNE NMPUPOAbl Belen, Kak 06beKTUBHO
obycnoBneHHyto popMy cBob6oabl B peasibHbIX OTHOLWEHNSAX, (hOpMasibHYO Mepy 3TON
ceBoboabl, BCeobLlyto, HOpMaTUBHYIO 1 0bLeobsa3aTenbHy0. PopMasibHOE PaBEHCTBO U
dopManbHasa cnpaBensiMBoOCTb- Hanbosee obwme TpeboBaHMA NpaBa B Npuban>XXeHUn K
naeasny CoOBEPLUEHHOrO rpa)kaaHckoro obuwectea. PakTnyeckoe paBeHCTBO M NoJIHas
CMpaBeaIMBOCTb B COLMAJIbHbIX OTHOLWEHUSX - TOT uaeas, KOTOPbIA FPAaHNYNT C
yTonunen. B niobom cnyvae aBmKeHme K ngeany BO3MOXKHO 4Yepe3 nocpencTBo
rocyfapcTBa, Yepes ero 3aKOHbl N UX HeYKJIOHHOE OCyLleCcTBJIeHNe.

Ewe oanH BaXKHenLWuin NpnHLUN NpaBoBOro rocyiapcTsBa - NpU3HaHMe HeoTbeMJIeMoro
npaBa HapoAa Ha Bbibop cBoen cyabbbl U hopMbl rocyfapcTBa, Ha HapoaoBnacTume. Mpw
3TOM B MPaBOBOM roCyapCTBe NpaBa YeNoBeKa HE MOryT UTHOPMPOBATLCA «BO UMS»
WHTEepecoB TOW UM MHOM HauWW, Knacca nam Kakon-nnbo naeun. bes ceobonbl KaXxaoro
HeT cBoboabl obuiecTBa, HeT ceoboabl Hapoda v rocygapcTia.

OpraHun4yeckoe coyeTaHue NpaeB Yes0BEKa U NpaB Hapoda, CYBEPEHUTETA JINYHOCTU U
rocynapcrtBa obecne4ymBaeTcs GOPMMPOBaAHNEM LIMBUIN30BAHHOIO rPa>kAaHCKOro
obLecTBa.



XapaKTep B3aUMOOTHOLLUEHUN roCyAapCTBa U IMYHOCTU ABISIETCS Ba>KHENLLIUM
nokasaTeneM COCToAHUS obliecTBa B LeSIoM, Lefienn U NepcriekTUB ero pasBuTus.
HeB03MO>XHO MOHATbL COBpeEMEeHHOe 06LLEeCcTBO 1 COBPEMEHHOI 0 YenoBeka 6e3 nlyyeHus
MHOroo6pa3HbIX OTHOLLIEHUI Ntoaen ¢ rocynapcTesom[18].

JINYHOCTBb - 3TO MHAMBUAYANIbHO onpeAeneHHas COBOKYMHOCTb COLMaNbHO- 3HA4YNMbIX
CBOWCTB YeNloBEKA, NPOSABASOWNXCSA B OTHOLLIEHUSAX MexXay ntoabMu. MoHATNE NUYHOCTHN,
JINYHOCTHbIE XapaKTEPUCTUKN OTAENbLHOI0 YesI0BEKa OpraHNYeCcKun CBA3aHbl C
obuwecTBoM, ero ocobeHHoCTAMKU. OBLLECTBO- 3TO UCTOPUYECKN pa3BMBatOLLAACA cMCTeMa
OTHOLLUEHUIN MeXAay NtoAbMu, MPOOYKT B3aMMOAENCTBMSA Nt0oOEN B NpoLecce nx
COBMECTHOW XWN3HepesaTenbHoCTU. O6LWEeCcTBO U IMYHOCTL - B3anMoobycnoBnmBatoLwme
Apyr Apyra siBNeHUs, CyLlecTBYoLMe NNLLb B HEPa3pbIBHOM eANHCTBE.

foCcynapCTBO - 3TO He TOJIbKO 0CobbIM 06pa3oM opraHM30OBaHHbLIN pa3psan Jaen,
CUCTEMaATUYEeCKN 3aHUMAIOLWNNCA yNPaBAEHNEM N NPUHYXAEHMEM. [0CyaapCTBO - 3TO
TakK>Xe 1 BHYTpPeHHee yCTponcTBoO obuiectBa, 0Cobbl BUA OpraHm3aumm 4eaoBe4eckoro
obuiecTBa Kak Lenoro, obecneymBatowmm TeppuToprasnbHoOE, KPULNYECKOE U
NOJIMTUYECKOE eANHEHNE HaCceNeHus.

pa>K4aHWH - 3TO JIMYHOCTb B €e OTHOLLUEHUN K rocyaapcTBy 1 nNpaBy. KavyecTBa
rpa>kKa4aHMHa CTAHOBATCS Ba>XHOMN YEPTON, XapaKTepU3yoLLEN MOJIOXKEHNE YeNloBEKA B
obuwecTBe. CoCTosiHME B rpa)KAaHCTBE ABNASETCA IOPNANYECKNM N MOpPaJibHO-
MNOJINTUYECKNM OCHOBAHMEM AN JINYHOCTM UCMONHATL 0093aHHOCTM rpakaaHunHa,
MoJsib30BaTbCA NpaBaMu U cBoOOOAAMM, YCTAHOB/IEHHLIMU FOCYAAaPCTBOM OJ19 CBOUX
rpa><gaH.

Takum obpa3oMm, NpaBoBOE rocyaapCTBO - 3TO TakKoe YCTPONCTBO obLiecTBa, npu
KOTOPOM MPaBO KaK «KHOPMATMBHO 3aKpenJeHHas n peasn3oBaHHas CNpaBea/INBOCTb»
nMeeT NpUopunTeT Nepen rocyaapcTBOM, 3aKOH MMEeT NpUopuUTeT nepen BCEMU APYTrNMU
HOPMATUBHbLIMM aKTaMu, N30AKOWNMUCA B €r0 UCMOJIHEHUN, CYLLEeCTBYET pa3aesieHune
B/IACTN Ha UCMNOJIHUTENbHYIO, CyAebHY0 N 3aKOHOAATE IbHY0 (MPU HEKOTOPOM
BEPXOBEHCTBE MOoC/eHEN); BbICOKa POJib CyAa, B TOM YMNC/1€ KOHCTUTYLIMOHHOIO, B
peLleHNN BaXKHeNLWNX NpobaieM 3KOHOMNYECKOr0o U MOIMTUYECKOr0 XapakKTepa;
Cyw,ecTByeT B3auMHas paBHas OTBETCTBEHHOCTb FpakAaHNHa N rocyaapcTBa,
noaKpenseHHas COOTBETCTBYOLWEN HOpMaTuUBHOM Ba3on.

3aKJslo4YyeHue



NTak, npaBoBOe rocygapcTBO - MHOrOMEpPHOE pa3BuBatoLLeecs aBneHne. B xone
obuiecTBeHHOro nporpecca oHo npmnobpeTaeT HOBble CBOMCTBA, HAMNOJIHAETCS HOBbIM
cogep>XaHneMm, COOTBETCTBYHOLWNM KOHKPETHbIM YC/IOBUSIM CyLLeCcTBOBaHNA obuiecTBa u
YPOBHIO ero pa3suTtus. Henpexogsawmm obwimm Havanom noboro npaBoBOro
rocynapcCTBa SAB/SIETCA ero CBA3aHHOCTb NMpaBoM. [MpaBoBOe roCyiapCTBO - 3r0 Takas
dopmMa opraHm3aunm n AesaTenbHOCTN rocy4apCTBEHHON BAACTN, KOTopas CTPOUTCS BO
B3aMMOOTHOLUEHUAX C UHOMBUAAMU N UX PA3/INYHbIMN 06 beONHEHNAMU Ha OCHOBE HOPM
npasa. MNpu 3TOM NpaBoO UrpaeT NPMOPUTETHYIO POJib INLLbL B TOM C/ly4ae, €C/IN OHO
BbICTyNaeT Mmepon cBoboabl BCEX N KaXKA0ro, eCn 4eNCTBYOLWME 3aKOHbI peasibHO
Ccny>KaT MHTepecaM Hapoda M rocylapcTBa, a X peanm3auns aBnsaeTcs BonaoweHnemM
cnpaBensIMBoOCTU. Pa3BMTOe 3aKOHOAATENbCTBO ELE HE CBUAETENIbCTBYET O Ha/INYMKN B
obLiecTBe NpaBoOBOW rocyaapCTBEHHOCTMN.

DKOHOMMNYECKOMN OCHOBOW MPaBOBOro rocyaapcTBa ABASAOTCA NPOM3BOACTBEHHbIE
OTHoLWeHMSA, Basupyowmecs Ha MHOrOyKN1aAHOCTN, Ha pa3iIndHbIX pepMax
CoB6CTBEHHOCTU Kak paBHOMPaBHbIX N B OANHAKOBOW Mepe 3allNLLEHHbIX lopuanyeckun. B
NpaBOBOM rocygapcTBe COBCTBEHHOCTb NPUHAANEXUT HENOCPEACTBEHHO
npon3BoanTenam n notpebutensam MmatTepuasnbHbiX 6nar, NHAMBUAYabHbIN
MPOn3BOANTENb BbICTyNaeT Kak COBCTBEHHUNK MPOAYKTOB CBOEro JIMYHOro Tpyaa.
NMpaBoBOE Ha4as 0 roCyaapCTBEHHOCTU peannsyeTcs TOIbKO NpU Han4ynm
CaMOCTOATEeNIbHOCTN N cBO6OAbl COBCTBEHHOCTU, KOTOPbIE SKOHOMUYECKU obecrnedymBatoT
rocrnoAcCTBO NpaBa, PABEHCTBO YH4aCTHUKOB MPOM3BOACTBEHHbLIX OTHOLUEHWIA,
MOCTOSAHHbIN POCT 61arococTosHUA obLecTBa U ero caMopasBuTume.

CoumasnbHYO OCHOBY MPaBOBOro rocygapcTBa COCTaBASET CaMoperynmpytouieecs
rpa>kgaHckoe obuiecTBo, KoTopoe obbeamnHsAeT cBO6OOHLIX FrparkgaH-HOCUTENen
obLecTBeHHOro nporpecca. B ueHTpe BHMMaHNA Takoro rocyaapcTBa HaxoanTcs
4yesioBeK, ero pasHoobpasHble NHTepechl. Yepes cucTeMy counanbHbIX MHCTUTYTOB,
obLeCcTBEHHbIX CBSI3EN CO34atl0TCa HeobxoanMble yCI0BUS ONA peann3aummn KaxxabiM
rpa>kJAaHNHOM CBOUX TBOPYECKUX, TPYAOBbIX BO3MOXKHOCTEN, obecneymnBaeTcs
NJpPaan3mM MHEHUN, NWYHbIE NpaBa 1 cBoboabl. Mepexon OT TOTa/IMTAPHbIX METO0B
ynpaBieHUA K NMpaBoBON roCyfapCTBEHHOCTN CBSA3aH C pe3KoW nepeopueHTaumnen
counanbHOM AeaTeNbHOCTU rocyaapcTBa, C 0TKa3oM OT npuoputeTa «obe3nmvyeHHoro»
Npon3BoACTBa Haf COLMANIbHO-3KOHOMNYECKMMUN, NOJINTUYECKMMUN N AYXOBHBLIMA
NHTepecamun rpakgaH. NpoyHasa coumnanbHas OCHOBa rocydapcTBa npegonpenenseT
CcTabunNbHOCTb ero NpaBoBbIX YCTOEB. [IpaBOBOE roCcy4apCTBO - 3TO O4HOBPEMEHHO 1
coumnanbHoe rocynapcTso.



HpaBCTBEHHYIO OCHOBY NMPaBOBOro rocyaapcTBa obpa3ytoT obuievenoBeyeckume
NPUHLUNbI FyMaHM3Ma U CNpaBeasIMBOCTWN, paBeHCTBa U cBOGOAbI JIMYHOCTN, €€ YeCTU U
AOCTOMHCTBA. PeXX1UM npaBoBOI rocyapCTBEHHOCTM peasibHO YTBEP)KAAET BbiCLUME
HpPaBCTBEHHbIE LIeHHOCTW YyesnioBeka, obecneymBaeT Ux onpeaensioLLyto Posb B XXN3HN
obulecTBa, NCKOYAET NPOU3BOJ U HAaCKUINE HaL JIMYHOCTbIO. KOHKPETHO 3TO
Bblpa>KaeTCs B AEMOKPATUYECKNX MEeToAaX rocyAapCTBEHHOr 0 yrnpaBneHus,
CnpaBeAnMBOCTU NMpPaBoCyAus, B MpuopmuTeTe NpaB 1 cBob60a IMYHOCTU BO
B3aWMOOTHOLLEHMSIX C TOCYy4AapPCTBOM, 3alUNTE MpaB MEHbLUMHCTBA. TEPAUMOCTU K
Pa3/INYHbIM PESINTMO3HbIM BO33PEHUSM U T. M. [lyXOBHAA HaCbILLEHHOCTb
roCy4apCTBEHHOW XXU3HW C 3HAYUTENIbHOM CTeNeHn onpeaenseT HPaBCTBEHHYIO
3pesiocTb 0bLecTBa B LIe/IOM, YPOBEHb €ro LMBUAN30BAHHOCTN, N'YMaHW3M B COLMaIbHO-
3KOHOMUWYECKUX N MOJINTUYECKUX, OTHOLLEHUSIX.

MpaBoBOE roCcynapcTBO - 3TO CyBEPEHHOE roCcyAapCTBO, KOTOPOE KOHLLEeHTpupyeT B cebe
CyBEpPEeHUTEeT Hapoaa, Hauun 1 HApPOAHOCTEN, 3acensaWmx cTpaHy. OcylwecTBnas
BEPXOBEHCTBO, BCEOOLLHOCTb, MOJIHOTY N UCKJIIOYUTENBLHOCTL BNACTU, Takoe
rocynapcTteo obecneymBaeT cBob60aYy eCTECTBEHHbIX OTHOLIEHWA, OCHOBAHHbLIX Ha
HaYaslax CNpaBeasIMBOCTU, ON15 Bcex 6e3 UckaoYeHnsa rpakaaH. NMpuHyxneHve B
NpPaBOBOM FOCyNapCTBe OCYLLUECTBASETCS Ha OCHOBe MnMpaBga. MpuHyxaeHue, byay4yn
Ba’XHbIM MOKa3aTesIeM rocy0apCTBEHHOr0 CyBepeHnTeTa, orpaHN4YeHo NnpaBomM,
ncknoYvaeT 6e33akoHMe 1 NPon3Bos. FoCcynapCTBO NMPUMEHSIET CUY B Pa3yMHbIX
(NpaBOBbIX) paMKax 1 TOJIbLKO B TeX Caly4asaX, KOrga HapyLlaeTcs ero CyBepeHuTeT,
NHTepechl ero rpa)xaaH. OHo orpaHn4YnBaeT ceobony OTAE/NIbHOIO Yel0BEeKa, eC/iv 0
noeBeneHve yrpoxxaeT ceobone apyrux nwogen. Nonntruyeckas npmpona rocygapcTea,
Hanbonee 4YeTKO NPOSABISIETCA B €ro cyBepeHuTeTe. IMEHHO B CyBEpeHUTeTe
KOHLIEHTpMpPYeTCs BCA raMMa NoTpebHOoCTeNn U UHTEPECOB Pa3/INYHbIX 3BEHLEB
NOJIMTUYECKON CUCTEMbI obllecTBa. bnarogaps cyBepeHUTETY KOOPANHUPYHOTCSA
NHTEepeChl roCyAapCTBEHHbIX N HEFrOCYAapPCTBEHHbLIX OpraHu3aummu, obecneymBaeTcs nx
cnpaBefiMBoe NpaBoBoe paBHoBecue n ceobosHoe pasBuUTUE.
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