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BBEJIEHUE

[IpaBOOTHOIIEHUS - 3TO TAKKE OTHOIIECHUS, KOTOPHIE SIBISIOTCS 0COOBIM BUIOM
COIIMAJIbHBIX CBSI3e CYOBEKTOB, BO3ZHMKAIONIUX U CYIIECTBYIOIIMX HAa OCHOBE
MIPABOBBIX HOPM.

B ropuauyeckoit Hayke CIOKUIUCH JBa OCHOBHBIX MOHSATHS IPABOOTHOIICHUS:

- 00IIEeCTBEHHOE OTHOIICHHE, YPETYIUPOBAHHOE HOPMAMH TPABa;

- mpaBoBas (popma 00IIECTBEHHBIX OTHOIICHUM.

O6o0011asi OCHOBHBIE TOHSTUS TPABOOTHOIICHUS JEJIaeM BBIBOMA, YTO
MPABOOTHOIIEHHE - OTO  BOJIEBOE  OOIIECTBEHHOEC HMYIIECTBEHHOE  WIIU
HEUMYILIECTBEHHOE OTHOILIECHUE, YPETYyIUPOBAHHOE HOPMaMU T'PaKIaHCKOIO IMpaBa, B
KOTOPOM €T0 YYaCTHUKU HOPUANYECKHU CBS3aHbI HAJTMYHEM B3aUMHBIX CyOBEKTHBHBIX
mpaB ¥ 00S3aHHOCTEH.

Knaccudukarus rpakIaHCKUX MPABOOTHOIICHHH HOCUT TEOPETHUYECKUM MU
MPAKTUYECKUM XapaKTep, KOTOPBIM 3aKI0YaeTcsl B IMPABOBOM YSICHEHUHM IIpaB H
00sI3aHHOCTEW CTOPOH, OINpEACNICHUH Kpyra MpaBOBbIX HOPM, MOIJIEKAIIUX
MPUMEHEHUI0O B TPOIIECCe BO3HUKHOBEHUS, pealM3allui W  PEKpalieHus
npaBooTHomeHnH. Krnaccupukamuss TpakKJaHCKUX  MPABOOTHOIICHUN  MOXET
MIPOBOJIUTHCS IO PA3TUYHBIM OCHOBAHUSAM U KPUTEPUSIM.

B pesynbrare yperynupoBaHusi HOpMaMH TPa)JaHCKOTO IpaBa OOIECTBEHHBIX
OTHOIICHU OHM TPUOOPETAIOT MPABOBYIO (POPMY M CTAHOBSTCSA TPaKIAHCKUMHU
MPAaBOOTHOIICHUSIMU. [pakIaHCKOE MPABOOTHOIIEHUE - 3TO HE YTO MHOE, KaK camo
OOIIIECTBEHHOE OTHOIICHHE, ypPETYIMPOBAHHOE HOPMOW TpaKJAaHCKOTO TpaBa. B
MpeAMET TPaXJAAaHCKOTO IIpaBa BXOASAT KAaK MMYIIECTBEHHbIE, TaK M JIMYHBIC
HEUMYILECTBEHHbBIEC OTHOIICHUs. B pe3ynbrare peryaupoBaHus IrpakJaHCKUM MPaBOM
MMYLIECTBEHHBIX  OTHOILICHHM  BO3HUKAIOT  TPAXKIAHCKUE  UMYIICCTBEHHBIC

IMPpaBOOTHOIICHU . Ecan ke YPCTYIHUPOBAHBI T'PAKIAAHCKO-IIPABOBBIMA HOPMAMHU
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JINYHBIE HEUMYILECTBEHHbIE OTHOILLIEHHS, YCTaHAaBIIMBAIOTCS JINYHBIE
HEHUMYILECTBEHHBIE IIPABOOTHOLLIEHMUS.

JUiss  NOAHOM — XapakTEpHCTHKU JIFOOOrO0  MPAaBOOTHOLIEHUS HEOOXOIMMO
BBIITOJIHUTH CIIEAYIOIINE 3a4a4M:

= YCTAaHOBUTHb OCHOBAHM: €TI0 BOSHUKHOBCHHA, UBMCHCHHUA U IIPCKPAIICHU A

OIPEAEIIUTh €0 CyOBEKTHBIN COCTAB;

BBISIBUTB €I0 CONEPKAHNUE U CTPYKTYPY JaHHOIO CONEPIKAHMS;

OIPENEIUTb, YTO SIBISIETCS €0 OOBEKTOM.

OcHoBaHMSI BO3HMKHOBEHMS, U3MEHEHUSI M NPEKPALICHUS IMPABOOTHOLIEHUS
Ha3zbIBalOTCs topuandeckumu  pakramu. Opuaudeckue @akTtbl - KU3HEHHBIC
00CTOSITENIbCTBA, C KOTOPBIMH 3aKOH CBSI3bIBACT BO3HWKHOBEHHE, W3MCHCHHE WITU
npekpaiienue mnpaBooTHomieHus. HOpunnyeckue (axTel BechbMa pa3HOOOpa3HbI U
KJIACCU(DULIMPYIOTCS MO Pa3IMYHbIM MPU3HAKAM.

CyOBeKTHBIN COCTaB MPABOOTHOIIEHUSI - COBOKYITHOCTH JIMI, yYaCTBYIONIUX B
JAHHOM TNPABOOTHOUIEHWH. B NPaBOOTHOLIEHHMM BO BCEX CIydasX YYacTBYIOT HE
MEHEee JIByX CyObEKTOB - yIIPAaBOMOYEHHBIN U 00sS3aHHBII.

ConmepkaHue TPaBOOTHOIICHHUS COCTaBIISIIOT CYObEKTHUBHBIE TpaBa W
00s13aHHOCTH €10 CyOBeKTOB. CTpyKTypa cojiepKaHus MPABOOTHOIIEHHUS - 3TO COCO0
B3aMMOCBSI3M CYOBEKTUBHBIX TMPaB W OOS3aHHOCTEH, COCTABJISIONIUX COACPKAHUE
npaBooTHouieHus. CTpyKTypa coJep:KaHus MPAaBOOTHOIIEHUN MOXKET ObITh TPOCTON U
CJIOXKHOM.

AKTYaJIbHOCTHh TeMbI JIAHHOW KYpCOBOM  palOThl  3akiodaeTrcs B
VCKJIFOUUTEIIBHOM BaXXHOCTH TPAXKIAHCKUX MPABOOTHOLIEHWHA KakK OJHOTO U3
HanOoJIee CyIEeCTBEHHBIX HHCTUTYTOB TPaXKIaHCKOTO TipaBa Poccuiickoit denepanun.

Heas pgaHHO#l padoThl 3aKIIOYAaETCSI BO  BCECTOPOHHEM  HM3YyYEHUU
IPAKIAaHCKUX ITPABOOTHOILICHUH, ONPEAEIEHNN UX DIIEMEHTOB U PACCMOTPEHUH BHUJIOB

TPaXIAHCKUX TPABOOTHOIICHWH, KaK OCHOBOIIONATAIOMUX (DAKTOPOB MPUMEHEHUS
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HOPM IIpaBa.

JIist MOCTHMIKEHUsl TMOCTaBJICHHOM WENH HEOOXOJUMO peIIeHUE CIEAYIOLIUX
3a1ay:

OTIPEJICIIUTD MOHATHE U 00Iasi XapaKTepUCTUKA IMTPABOOTHOIICHHI;

WCCIIEIOBATh IPU3HAKM M OCHOBAHUS  BO3HUKHOBEHUSA  TPAXKIAHCKUX
MIPaBOOTHOILIICHUN;

- U3Y4YHTh COJEPKAaHUE IPAXKIAHCKUX MTPABOOTHOILICHHIA;

- HCCJIeIOBAaTh OOBEKTHI U CYObEKThI TPaXKJaHCKUX MPABOOTHOIICHUH;

- paccMOTpPETH HMMYIIIECTBEHHBIE 151 JINYHBIE HEHUMYIECTBEHHBIE
MPaBOOTHOIIICHUS,

- W3YYUTh OTHOCUTEIbHBIE 1 a0COJIFOTHBIEC TPABOOTHOIIICHHUS;

- pPaccMOTPETH BEILHbIE U 00513aTEIHLCTBEHHBIE PABOOTHOIICHUSI.

O0bekTOM HCCJIeI0BAHUA SIBIISIOTCS OTHOIICHHUS BO3HHUKAIOIIME B 00JaCTH
IrPaXXJaHCKOTO MPaBa U PETYIUPYIOMIMECS HOPMAMHU I'PaKIaHCKOTO 3aKOHOIaTEIbCTBA.

IIpexmeTom HCCJICJOBAHUA SABIISIFOTCS HOPMBI JNENCTBYIOILIETO
3aKOHOJATENIbCTBA, PETYIUPYIONIEe ITPAaBOOTHOIICHUS B O0JacTH TPakJIaHCKOTO
mpaBa, CyOBEKTaMH KOTOPBIX BBICTYMAIOT (U3UYECKUE, IOPUAMYCCKUE JHIA U
myoauyHbIE 00pa3oBaHUs.

MeTtom0/10rM4ecKoil OCHOBOIM HCCIIECAOBAHMS SBISETCS OOIEHAYYHBI METOA
MO3HAHUS U OCHOBAHHBIE HA HEM YaCTHO-HAYYHBIE METOJbI: CUCTEMHO-CTPYKTYPHBI,
KOHKPETHO-COLMOJIOTUYECKUN, TEXHUKO-FOPUINYECKUM, JIMHTBUCTHUYECKHUH,
CPaBHUTEIBHBIN, (OPMATbHO-IOPUTUIECKHUI.

TeopeTn4ecKy OCHOBY UCCIEAOBaHUS COCTABUIIM TPYAbl TAKUX aBTOPOB Kak
H.H. ABepuenko, B.A. benos, E.B. Basunun, JL.IO. I'pyausina, E.H. EBcreruees,
O.C. HNodde, B.A. Jlanau, C.B. Manos, M.B. Onapuna, K.I1. I[To6enonocnes, B.B.
Pomanos, A.II. Ceprees, E.A. CyxanoBa, S.A. FOkma, [1.A. SIxoBnieB u npyrue.

HopmaruBHyro ocHOBY uccienoBanusi coctaBuwin: Konctutymus Poccuiickoin
5



Oenepaunu, ['paxxnanckui koaekc Poccuiickon denepaunn U Apyrue HOPMATHUBHO-
IIPABOBBIC AKTBHI.

Hayunass HOBM3HAa KypcOBO#l pabOThl 3aKJO4aeTcss B TOM, 4YTO B padore
MPEJIOKEH  MOAXOA, MO3BOJIIOIIMM  COXPAaHUTh  TPAAULIMOHHYIO  CUCTEMY
IPOKJIAHCKUX TpaB: JIeJIEHWEe WX Ha aOCOJIOTHBIE M OTHOCUTEIbHBIC, BBIJICICHUE
BEIITHBIX M 00S3aTEIbCTBEHHBIX MPAB, CHSIB BHYTPEHHHUE MPOTUBOPEUUS, HE TIOCTABUB
€€ B IPOTUBOPEUNE C MO3UTUBHBIM IIPABOM.

[IpakTryeckass 3HAUMMOCTh KypCOBOM paOOThl 3aKIO4aeTcsi B TOM, YTO
OTJICJIbHBIC €€ TIOJIOKEHUS MOTYT OBITh HMCIOJB30BaHBI B Ka4€CTBE JIEKIIMOHHOTO
MaTepuasia B BHICHINX YUEOHBIX 3aBEICHUSX.

CTpyKTypHO KypcoBasi paboTa COCTOUT W3 OIJIaBJICHMS, BBEIACHUSA, TPEX IVIaB,

3aKJIFOUCHUS U CIIMCKA UCIIOIb3yEeMOM JIUTEPaATYPBI.



1. TPA’)KIAHCKHE ITPABOOTHOIIEHUSI KAK PASBHOBUJIHOCTH
MPABOOTHOILEHUI

1.1 IlonsiTHe ¥ 001IAsA XaPAKTEPUCTUKA NMPABOOTHOIECHU I

B mpouecce xu3HeneATENbHOCTH JIIOAM W MX KOJUIEKTHBHBIE OOpa3OBaHUS
BCTYNalOT Jpyr ¢ JpPYyroM B pa3HOOOpa3Hble OOIIECTBEHHbIE OTHOIICHHUS.
3HAUNUTENbHAS YacTb OSTHUX OTHOLIEHWW PETYIHPYETCS NPAaBOBBIMA HOPMAMHU H
npuoOpeTaeT GopmMy MPaBOOTHOIICHHM. B 3aBUCMMOCTH OT BUJA 3TUX OTHOIICHUH U
IIPUMEHAEMBIX K HUM METOJOB IPABOBOIO PEryJIMPOBAaHUS IPABOOTHOLIECHUS MOTYT
HOCUTH rOCyZIapCTBEHHBIM, aAMUHHCTPATUBHBIM, YTOJIOBHO-TIPABOBOM,
npoueccyagbHbld M MHOM xapakrtep. OcoOblM M Haumboinee BaXXHBIM BUAOM
MPaBOOTHOILIEHU B OOIIECTBE, OCHOBAHHOM Ha PBHIHOYHON 3KOHOMHKE, SIBIISIOTCS
I'PAKIAHCKO-IIPABOBbIE  OTHOWICHMS. VIMEHHO TpaKJaHCKHWE NPABOOTHOLIEHHUS
00pa3yroT TOT (PyHIAMEHT, HA KOTOPOM 0a3UpPYyIOTCS MOAJMHHAS IEMOKPATHs, YaCTHOE
MPEeANPUHUMATENBCTBO U CBOOOA JINYHOCTH.

Bonpoc 0 mnoHATMM T'paXkAAHCKOTO IIPAaBOOTHOILIEHMS, KaK WU O IIOHATUH
IIPAaBOOTHOILIEHHUS B 1I€JIOM, HOCUT JUCKYCCUOHHBIN Xapakrep.'

OnHM aBTOPHI - U UX OOJNBIIMHCTBO - CUATAIOT NMPABOOTHOUIEHUSIMU PeasbHbIE
OOIIIECTBEHHbIE OTHOIICHUS, YpPEryJIHMpOBaHHbIE HOpMaMu IpaBa. B pesynbrare
MPaBOBOTO  BO3ACMCTBUSL  OOIIECTBEHHbIE OTHOIIEHUS MPUOOPETAIOT  0COO0YyIo
npaBoByl0 (OpMy, a HUX YYaCTHMKH HAAENSAIOTCA MpaBaMU U OO0SA3aHHOCTSMH,
HNOJKPEIJIEHHBIMU MEPAMH I'OCYIapCTBEHHOTO PUHYXKICHHUSL.

Jpyrue aBTOpBI pPAacCMarpUBalOT NPABOOTHOLICHHS B KAaueCTBE HEKOU
UACAIbHOM MOJENU TIOBEACHHUS YYAaCTHUKOB OOIIECTBEHHBIX OTHOIICHUH, C

IIOMOIIbIO, KOTOpOfI PETYINPYIOTCA PCAJIBHBIC O6HICCTBCHHBIC oTHouieHus. MHbIMU

'Pomanos B. B. I'paxxmaHcKue MPaBOOTHOIICHUS B COBpeMeHHO# Poccun: Yuebnoe mocobwme. - M.: I'pud, 2021.
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CJIOBaMH, C OTHUX TO3UIMNA TMPABOBHIE HOPMBI BO3ICHCTBYIOT Ha OOIIECTBEHHBIE
OTHOILIEHUSI HE MPSAMO, a 4YEPE3 IPOMEKYTOUHOE 3BEHO, KOTOPBIM M SIBIISIFOTCS
MpaBOOTHOLICHUSA. [IOHATHO, YTO NIPU TAaKOM MOAXOAE MPABOOTHOLICHUS BBICTYIIAOT
KakK cyry0o HjieasibHbIE SIBJICHUS, CO3/I1aBaeMble ITPAaBOBBIMU HOPMaMHU.

Oba momxoga K TMOHATUIO «IIPABOOTHOILIEHHWE» HMMEIT TMpaBO Ha
CyliecTBOBaHHE. Bce mnpaBoOBbl€ MOHATHS W KOHCTPYKIIMM BECbMa YCJIOBHBI U
MPaBUJIbHBI JIMIIb HACTOJIBKO, HACKOJIBKO CIIOCOOHBI JIOTMUYHO U HEMPOTUBOPEUYHUBO
OOBSCHUTH SIBJICHUS TPABOBOM JeMCTBUTENbHOCTH. [l03TOMY BIOJIHE BO3MOXKHO
paccMarpuBaTh MPABOOTHOIIICHUE W KaK 00JEUEHHOE B MPaBOBYIO (OpMYy peaibHOe
OOLIECTBEHHOE OTHOLIEHUE, U KaK 0COOYIO MPaBOBYIO MOJIENb, Ha KOTOPYIO JIOJIKHBI
OPUEHTUPOBATHCS YUYACTHUKHU OOIIECTBEHHBIX OTHOIICHUH. Ba)xHo nuilib, 4TOOKI pu
J000M TIOAXO/€ HE MPOUCXOJWIA TMOAMEHA OJHWUX TOHATHH APYTMMH, HEPEIKO
HaOmofaemass B JMTeparype, KOTAa, HalmpuMep,  OTACJbHBIE  AJIEMEHTHI
MMPABOOTHOILLICHUSI BBIJCIAKOTCS C TMO3WMLOMU NPABOOTHOUIEHUS KaK pPEaJIbHOIO
OOIIECTBEHHOTO OTHOIICHUS, a JPYrHe - C MO3UIUU MPABOOTHOIICHUS KaK MOJIETHU
MOBEICHUA.

['paxxnaHckoe TMPaBOOTHOLIEHHWE HOCUT BoieBOM Xxapakrep. Ilocnennuii
MPOSIBIISIETCS B MPABOOTHOUIEHUHU JABOSKUM 00Opa3oM. C OZHOW CTOPOHBI, B HOPMAax
mpaBa, KOTOpble  (OPMHUPYIOT TpPa)XKJAaHCKUE  MPABOOTHOILICHMS, BbIpaXKeHa
rocyJapCTBeHHasi BOJIA, HaIpaBISIONIAs peajbHble OOIIECTBEHHBIE OTHOIICHUS B
HeoOxonuMoe TmpaBoBoe pycio. C  apyroil CTOpPOHBI, B IPABOOTHOILIEHUSX
MPOSIBIIAETCA  BOJSL CaMHUX €r0  YYaCTHUKOB. DOJBIIMHCTBO  T'Pa)KIaHCKHUX
MPABOOTHOIIIEHUI BO3HUKAET MO BOJE€ HUX CyOBEKTOB, BCTyHalOUUX B OOJiagaHue
MMYIIIECTBOM WJIM B JIOTOBOPHBIE OTHOUIEHHS APYr C APYroM. B Tex rpaxmaHckux
MPABOOTHOIIICHUSX, KOTOPhIE BOSHUKAIOT IOMUMO BOJIM UX YYAaCTHUKOB (Hampumep, B
cillyyae TMPUYUHEHHUS BHEJOTOBOPHOTO BpENa), BOJEBOM XapakTep MpOsBISIETCS B

IIPOLIECCE OCYLIECTBIEHUS BO3HUKIINX B PE3YJbTAaTe JEIUKTA IPAB U 00s13aHHOCTEN.
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OO6namass oOmUMHU A BCEX MPABOOTHOLIEHUM uepTaMM, TIpaxJaaHCKOe
MIPaBOOTHOIIIEHHE HMMEET CBOM NpPHU3HAKM, Oylarofaps KOTOPHIM OHO BBIJEISIETCS B
ocoOblil BUA. B KOHEYHOM cuere, 3TH NPU3HAKU ONPEAEISIOTCS cHneuu(pUKon Tex
OOIIECTBEHHBIX OTHOLIEHUH, KOTOPBIE PETYIUPYIOTCS HOPMaMU I'Pa)/1aHCKOTO MpaBa.
[loaTOMy HMHOTIA B JUTEpAType OHU CBOAATCS K IOPUAMYECKOMY PaBEHCTBY CTOPOH
IPaKJaHCKOTO NPABOOTHOLIEHHUS W K MX IOPUAUYECKOW HE3aBUCUMOCTH JIPYr OT
apyra. OpHako Oojiee NPOMYKTUBHBIM MPENICTABISAETCS BBIJCICHUE HE TOJIBKO
0a3uCHBIX, HO M MPOU3ZBOAHBIX OT HHUX OCOOEHHOCTEH  TIPaKTAHCKHUX
MPaBOOTHOILLICHUH.

[Ipu3Hak paBeHCTBAa YYAaCTHHUKOB IPa)KJAaHCKUX MPABOOTHOLIEHUW MOAKPEILICH
UX UMYIIECTBEHHON M OPraHM3allMOHHOW CaMOCTOATEIBbHOCTHIO U HE3aBHUCHUMOCTBIO
Opyr oT apyra. Pasymeercs, peub He HJIET O HEOOXOAWMOCTH UX IOJHON
000CO0JIEHHOCTH.

Tak, rpak1aHCKUE IPABOOTHOLIEHHS MOTYT CKJIaJIbIBaThCSI MEXTY:

- cynpyramMd M OJIM3KMMHU POJACTBEHHUKAMHU, CBA3aHHBIMH JIPYT C JAPYTrOM
MHOTHMH MPaBaMH U 00SI3aHHOCTSIMU;

- IOpUANYECKUMH JIMIAMH, NPEACTABIAIOIIMMUA COOOH 3BEHbS OFHOMN
opranuzanuu (Hampumep, NpoQPCOIO3HOM) WIM HAXONAIIMMHCS B H3BECTHOM
3aBUCUMOCTH JIPYT OT JIpyra (JIouepHue U 3aBUCUMbIE 00IIECTBA) U T.1I.

B 3THX 1 MomoOHBIX ciayyasx IpaKJaHCKOE 3aKOHOAATEIbCTBO yCTaHABIMBAECT
OIpe/ieJICHHbIE TapaHTUU 00eCleUeHUs HE3aBUCUMOCTH YYAaCTHHMKOB TI'Pa’KIaHCKOTO
obopora.

B rpaxxganckue nmpaBOOTHOIIEHUS! CIIOCOOHBI BCTYIIATh JIFOOBIE CyObEKTHI IIpaBa
- ¢pusnyeckue nuna (rpakaaHe, MHOCTPaHIIbL, JIUla 0e3 Tpa)XxaaHCTBa), FOPUANUYECKUE
JUIla, MyHUIIUNATbHBIE U TOCYAapCTBeHHbIE (MyOnuuHbIe) oOpa3zoBanus. [Ipu sTtom

BCC OHHM HAXOOATCA, KaK IIPpaBHJIO, B PaBHOM II0JIOXKCHHUH, 3a UCKIIOYCHUAMU, IIPAMO

Snn AA. I'paxxmaHcKo - mpaBoBEIe MpaBooTHOMeHUs. - M.: MP3 Ilpecc, 2020.
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YKa3aHHBIMA B 3aKOHE. B 4YacTHOCTH, CTAaHOBACH YYAaCTHUKAMM TIPAKIAHCKUX
MIPaBOOTHOILICHUM, MyOIUYHbIE OOpa3oBaHUsi HE BIpPaBE IOJIb30BAThCS CBOUMMU
BJIACTHBIMA BO3MOKHOCTSIMHM, a JOJDKHBI BBICTYIIaTh Ha pPAaBHBIX CO BCEMH
OCTAJIbHBIMU HaydaJiax.

['paxxaHCKHE MPABOOTHOIIEHUSI BOZHUKAIOT, U3MEHSAIOTCA M MPEKPALIAIOTCS Ha
OCHOBAHHUM IIHPOKOIO Kpyra 0OCTOSITENBCTB, INIABHBIMH U3 KOTOPBIX SIBJISIFOTCS AKThI
CBOOOIHOTO BOJICU3bSIBJICHHSI MX YYaCTHUKOB. WHBIMH CJIOBaMH, OCHOBHBIM
IOpUIMYECKUM  (aKkTOM, MOPOXKAAOMIMM, HM3MEHSIOIUM M MNPEeKpallaroluM
IPAKIAHCKAE NIPAaBOOTHOLUEHHUs, SBILAIOTCA cAenkd. lIpuy sTtom rpaxmanckue
IIPABOOTHOLLIEHUSI MOT'YT BO3HHUKATh I10 OCHOBAHUSIM, KOTOpBIE IIPSMO 3aKOHOM HeE
IIPEAYCMOTPEHBI, HO €My HE POTUBOpEYAr.

JUis rpakJaHCKUX MPaBOOTHOLIEHUH XapaKTEpHbI OCOObIE CIIOCOOBI 3alUThI
HapyUIEHHBIX CYyOBEKTUBHBIX T'PaXJIAHCKUX MpaB. B OCHOBHOM OHHU CBOASTCS K
NPUMEHEHHUIO0 MEp UMYIIECTBEHHOTO XapaKTepa, a UMEHHO K BO3MEIEHUIO YOBITKOB U
B3bICKAHUIO HEYCTOMKH. Kpome TOro, MmHpOKO UCIONB3YyEeTCS Takas Mepa, Kak
JUIICHUE IOPUIUYECKOM CHIIBI ONpPENENEHHBIX OpUANYECKUX (aKTOB (MPU3HAHUE
HEJCUCTBUTEIBHBIMU  CHEJIOK, PELICHUM OpraHoB IOPUAMYECKUX JIML, aKTOB
roCyJapCTBEHHBIX OpraHoB W T. m.). HampoTuB, Mephl BO3AE€MCTBUS Ha JIMYHOCTH
HapyLIUTENsl 3/1€Chb IOYTH HEU3BECTHBI, a BO3MOXKHOCTH JOOUTHCA HMCHOJHEHUS
00513aHHOCTH I10J1 IPUHYKJIEHUEM KpaiiHe OrpaHUYEHBI.

Hakonerl, B kauecTBe oOLIEro MopsijKa 3allUThl HAPYLUIEHHBIX MPAB BHICTYAET
CyZleOHBI TOPSAIOK, 3aKIIOYAIOLIUIICS B TOM, YTO MOTEPIEBIINI OOpamaeTcs c
COOTBETCTBYIOIIUM HCKOM B CY/, KOTOPBI BBIHOCUT pEIIeHHE 00 YIOBIETBOPECHUU
MCKa WIN OTKa3e B 3TOM. IIpu 3TOM rpakaaHckoe npaBo CTUMYJIMPYET HAPYLIMTENIEH
K J0OpPOBOJILHOMY Y/IOBJIETBOPEHHIO 3aKOHHBIX TPEOOBAHMI MOTEPIEBIIHX.

C y4yeroMm CKa3aHHOTO MOXHO JaTh CIEAYIOUIEE OINPEACIICHUE T'PAKIAHCKOTO

IMPpaBOOTHOIICHMUA. Fpa)KI[aHCKI/IM IMPpaBOOTHOIMICHHUEM ABJIACTCA TaKO€
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YPETyIUPOBAHHOE TPAKJAHCKUM TIPABOM OOIIECTBEHHOE OTHOIIEHUE, KOTOPOE
CKJIAJbIBAETCSI MEXAY paBHbIMU, HE TOJYMHEHHBIMU JPYr JIpYry CyObeKTamu,
HaJICJICHHBIMA B3aUMHBIMU TIpaBaMM M OOS3aHHOCTSAMH, COJEpPKaHUE KOTOPBIX
ONpENIETICHO, KaK IMpaBWIO, AUCIHO3UTHBHBIMA HOPMAaMHU 3aKOHAa W HapyllCHHE
KOTOPBIX  BJIYeT MNPUMEHEHHWE K  HApYIIUTEISIM  MPUHYAUTEIbHBIX  MEp
MMYIIECTBEHHOTO XapaKTepa.

['paxxaHckoe MPaBOOTHOIIEHUE UMEET CBOIO CTPYKTYPY, DJIEMEHTAMH KOTOPOM

ABIIAKOTCA €TI0 Cy6’b€KTBI, COACPKAHUC, OOBEKT M OCHOBAHHS BOSHUKHOBEHMS.

1.2 IIpu3HAKH ¥ OCHOBAHMS BO3HMKHOBEHUS I'PAKIAHCKUX MPABOOTHOIIEHU I

['paxxnanckue mpaBOOTHOLIEHHMS - OJMH W3 BUJIOB IPAaBOOTHOLICHWHU. B cuiy
TOT0 WM TIPUCYIIM Kak OOIMEe YepThl M NPHU3HAKH, XapakKTEpHBIC IS BCEX
MIPABOOTHOIIICHUM, TaK U cHeupUIecKre, 0OyCIOBICHHBIE TEM, YTO TPAXKITAHCKUE
MPaBOOTHOIIICHHS] BO3HUKAIOT B PE3yNbTaTe TI'Pa)KIaHCKO-IIPABOBOTO PEryIHpPOBAHUS
UMYIIECTBEHHBIX M HEKOTOPBIX JIMYHBIX HEMMYIIECTBEHHBIX OTHOIICHUH. MHade
roBOpsi, crenuPuuecknue 4dYepThl M TMPU3HAKK TPAKTAHCKUX IPABOOTHOIICHUN
npenonpeneaeHbl O0COOCHHOCTSAMHM CamMoro rpaxkiaaHckoro mpasa. K wux wyuciy
OTHOCATCS CIEAYIOIIHE:

Bo-miepBbIX, CyOBbEKTHI IpaskJIaHCKHX MPABOOTHOIICHHH 000COONEHBI APYT OT
Ipyra, Kak B UMYIICCTBEHHOM, TaK M B OPTaHHM3AIlMOHHOM IUIaHE, B CHJIY Y€ro OHHU
CaMOCTOATENbHBI, HE3aBUCUMBI JPYyTr OT Jpyra. YYacTHUKHA TPaKTAHCKHUX
MPaBOOTHOIICHUIM JODKHBI O0JIalaTh OMpPENeJICHHOW CTeneHbl0 000CO0IEeHHOCTH
UMEIOIIETOCs] y HUX UMYIIECTBA, MO3BOJISIFONIYIO B JOMYCTUMBIX 3aKOHOM Ipeaesiax
pacmopspKaThCst UM U HECTH CaMOCTOATEIFHYI0 MMYIIECTBEHHYI0 OTBETCTBEHHOCTb,
T.K. TPaXJIaHCKUI1 000POT BKIJIIOYAET B ce0s CIIEIKU U UHbIE JEHCTBUS, HallpaBICHHbIE

Ha BO3ME3HYIO U 0€3BO3ME3/IHYIO Mepeayy UMYIIECTBA U UHBIX OOBEKTOB B paMKax
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BO3HUKAIOIIMX TPAXKIAHCKUX IPABOOTHOIIEHUM. Yamie BCEro HMYILIECTBEHHAs
000COOJIGHHOCTh BBIp@)XXAa€TCsd B HAJIMYMM Yy YYAaCTHUKOB OTHOUIEHWM IpaBa
COOCTBEHHOCTH WJIM MHOI'O BEIIHOIO MpaBa HAa UMYIIECTBO (MPaBO XO35AKWCTBEHHOIO
BEJICHUsI, IIPAaBO OIIEPATUBHOIO YIIPABJICHMs, IIPABO IOXKU3HEHHOIO HACIIELYyEMOIO
BIIAJICHUSA).

Bo-BTOpBIX, y4aCTHUKH OOIIECTBEHHBIX OTHOIIEHUMN, COCTABISIONIUX MPEAMET
IPaKJaHCKO-IIPAaBOBOIO  PEryJIMpoOBaHus paBHbl. [lox NpPUHIMIOM paBEeHCTBa
MOHUMAETCSl PABEHCTBO YYACTHUKOB MMYILECTBEHHBIX OTHOIICHHH KaK CyObEKTOB,
BOJISI KOTOPBIX HE 3aBUCUT Jpyr oT apyra. OHM He CBsA3aHbl HUYEM, OHHM HE
NOTYUHSAIOTCA Apyr apyry. Hu ogHa U3 CTOPOH B Ipa)KAaHCKOM IIPABOOTHOLIEHUU HE
MOKET NOBEJIEBATh JIPYTrOM CTOPOHOW W JUKTOBAaTb €M CBOU YCIIOBHUS TOJBKO B CHUILY
3aHUMAeMOro €1  nojgokeHus. Eciau  ympaBoModeHHas B I'PaXkJAaHCKOM
MPaBOOTHOIIEHUH CTOPOHA BIpaBe TpeOOBaTb OINPEACICHHOTO TMOBEACHUS OT
0053aHHOTO JIMIIA, TO TOJBKO B CHJIY CYHIECTBYIOLIErO MEXIY HHUMH JOTOBOpa WM
OpsIMOTO  yKa3aHUs 3akoHa. Tak, 3aKka3uuk BIOpaBe TpeOOBAaTh OT NOAPATUMKA
BBINIOJIHEHUSI PAOOThl, HO TOH, KOTOPYIO MOCJIEIHUNA COINIACUTCS BBINOJIHUTH B
COOTBETCTBHH C 3aKJIFOUEHHBIM MEK1Y HUMH JIOTOBOPOM.

Jlaxxe B ciydasX, KOIZla Tpa)kZaHCKOE IIPABOOTHOILIEHUE YCTAaHABIINBACTCS
IIOMUMO BOJIA €r0 YYaCTHUKOB, ITOCIEAHAN TAKXKE HAXOLATCS B IOPUANYECKU PABHOM
NOJIOXKEHUU. BcenencTsue 3Toro, rpaxaaHCcKue MPaBOOTHOIIEHUST (OPMHUPYIOTCS Kak
MPAaBOOTHOILICHUSI MEXIY PpPAaBHONPABHBIMU CYObEKTaMH, KaK IPABOOTHOUIECHUS
OCOOEHHOI0 CTPYKTypHOIO THUIA, B KOTOPBIX OOS3aHHOCTh KOPPECHOHIUPYET
CyOb€KTUBHOMY IIpaBy KakK IMpUTI3aHUIO, a He Kak BeieHuto. llpu Bcelt
MPOTUBOMOJIO)KHOCTU CYOBEKTUBHBIX MpaB M O0S3aHHOCTEH B TIPAKIAHCKHUX
IPABOOTHOIICHUAX OOS3aHHBIM CyOBEKT BO BCEX CIyyasX HAXOAUTCSI B PaBHOM
MOJIOKEHUH C YIPABOMOYEHHBIM CYOBEKTOM, T.€. B OTHOLICHUAX KOOpAUHALMM, a HE

cyOopauHaIuu.
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IOpuanueckoe paBEHCTBO CTOPOH SIBIISIETCS HEOTHEMJIEMBIM CBOMCTBOM
rpakJaHCKOro mpaBooTHOIIEHHS. C yTpaToll 3TOTO CBOMCTBA MEHSIETCS W MPUPOA
MPaBOOTHOLIECHUS. 3 rpa)kJaHCKOTO0 OHO MPEBPALIAECTCS B HHOE MTPABOOTHOIICHUE.

B-Tpethux, caMOCTOATEIBHOCTh YYACTHUKOB OOIIIECTBEHHBIX OTHOIIEHUH - ATO
ABTOHOMHUSI BOJIM, IMPABO YYACTHUKOB TPaXJAHCKUX IPABOOTHOIIEHUN CaMUM
pacnopsbkarbCsli  CBOMMM — OpaBaMH, T.€. TO, 4YTO Ha3bIBA€TCAd IPHUHIIUIIOM
IUCTIO3UTUBHOCTH. O0 3TOM roBoputcs Bo BropoM nyHkTe cT. 1 'K P®, rne ckazano,
YTO «CTOPOHBI MPUOOPETAIOT W OCYIIECTBISIOT CBOU TPAKIAHCKUE IIpaBa CBOEH
BOJICM M B CBOEM WHTEpece».” JIMCMO3UTUBHOCTh PETYJIMPOBAHUS TI'PaKIAHCKUAX
MIPAaBOOTHOIIICHUH  OOYyCIIOBJIMBAeT TO  OOCTOATENBCTBO, YTO  OCHOBHBIMH
IOpUINYECKUMH  (haKTaMHU, MOPOXKIAIOINIMMHU, W3MEHSIONIMMU U MPEeKpalatoluMU
IPKJIAHCKHAE IIPABOOTHOIICHMS, SBJISIOTCS aKThl CBOOOIHOTO BOJICU3bSABICHUS
cyObekToB - caenku. B ct. 421 'K P®D peus uaer o cBoOojie AOTOBOpa, O TOM, UTO
rpaXJaHe W IOPUIMYECKUE JIMIA CaMH ONPEACNSIOT YCIOBUSA JIOrOBOpa. XOTH,
3a4acTyro, IpaBa M OOS3aHHOCTH TECHO YBS3aHBI MEXIYy COOOM, 3aKOH HE MOXKET
00s13bIBaTh KOTO-TO MCIIOJIb30BaTh CBOE MPABO, TAKXKE HEBO3MOXKHO TPUHYIUTD,
HapUMEpP KpeauTopa MPUHATH UCIOJHEHHUE. ECTh M Apyrasi CTOpOHa 3TOr0 BOIPOCA,
OTPaHUYMBAIOIIAS] TPUHIIUI JUCTIO3UTUBHOCTH, CKaKEM HEJIb3sI UCIOJIb30BaTh MpaBa
C HaMEpPEHUEM HaBPEIUThH IMpaBaM JPYToro JMIA, HEIb3sl 3J0yNOTPEOsATh MPaBOM,
HEJIb35 HCIOJB30BaTh IPABO COOCTBEHHOCTH IPOTHBOPEYAIIMM 3aKOHY M IIpaBam
JPYTUX JINII.

B-ueTBepThIX, B Ka4€CTBE HOPUANYECCKUX TAPAHTHN pEATU3AMUA TPAKIAHCKUAX
MIPABOOTHOILICHUN MPUMEHSIOTCA MPUCYIIUE TOJBKO TPa’KJIaHCKOMY IpaBy MeEpbI
3alUThl  CYyOBEKTUBHBIX TIPaXJAaHCKUX TMpaB M MEpbl OTBETCTBEHHOCTH 3a

HEUCIIOJIHEHUE O00s13aHHOCTEH, 007aJaroNre TIaBHBIM 00pa3oM HMMYIIECTBEHHBIM

3Fpa>K)1aHCKM171 konekc Poccutickoii @eneparnyu (4acTb Bropas) oT 26 suBapsi 1996 1. Ne 14-@3 (pex. ot 28 nexabps

2013) // CobGpanue 3akoHonarenscta PO, 29 sHBapst 1996, No 5.
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XapakTepoM (BO3MeEIIeHNUE YOBITKOB, B3bICKAHNE HEYCTONKN).

Jlpyroii ~ O0COOCHHOCTBbIO  TPaXXJIAHCKUX  MPABOOTHOLIEHUW  SIBISIETCS
BO3MOXKHOCTh BO3HHUKHOBEHHS TPAXTAHCKUX MPABOOTHOIICHWA IO OCHOBAHUSM,
IPSIMO 3aKOHOM HE TPEIyCMOTPEHHBIX, HO HE MPOTHUBOPEYAIIUX €MY, BO3MOXKHOCTh
YCTAHOBJICHHSI COJIEPYKaHMS TPAKIAHCKUX MPABOOTHOMIEHUH 1O COTVIAIIICHUIO CTOPOH
B TO BpeMs Kak JApyrue NPABOOTHOIICHUS BO3HHUKAIOT TOJBKO TPU HATHYUA
COOTBETCTBYIOIIEH HOPMBI TMpaBa, MpPsSMO MPEAYyCMATPUBAIONIEH BO3MOXHOCTh
BO3HUKHOBEHUS ITPABOOTHOIIICHHM.

MHoxecTBEeHHOCTh 00BEKTOB (Bemlu, paboThl u yciayrd, uH(opmarus,
pE3yAbTaThl MHTEUIEKTYaIbHOW NESITeIbHOCTH, HEeMaTepuallbHble OJiara) U MIMPOKUA
Kpyr  yYaCTHUKOB  TakKe€  OTIMYMTENIbHAS  OCOOCHHOCTh  TPAKIAHCKHX
MPaBOOTHOIIEHU. B HHX MOTyT ydacTBOBaTh BCE€ BO3MOKHBIE CyOBEKTHI IMpaBa
(rpaxxnane, ropuauueckue auna, PO, cyobektsl PO, MyHununaabHbie 00pa3oBaHus).

Ha ocHOBaHmm BBHIIENPUBEIEHHOTO MOXXHO YTBEPXAAaTh, YTO TPAKIAHCKOE
MIPABOOTHOIIICHUE - FOPUINYECKAS CBSI3b PABHBIX, UMYIIECTBEHHO M OPraHU3aIl[MOHHO
000COOJICHHBIX CyOBEKTOB HMMYIIECTBEHHBIX U JIMYHBIX HEUMYIIECTBEHHBIX
OTHOIICHUH, BRIPAXKAIOMIASACA B HATMYUU Y HUX CYObEKTHUBHBIX MPaB U 00sI3aHHOCTEH,
00€eCreYeHHBIX BOBMOKHOCTBbIO MPUMEHEHHUSI K UX HAPYIIUTENSM MPUHYIUTEIbHBIX
Mep UMYIIECTBEHHOTO XapaKTepa.

Conepxaiuecs: B TpaXXJaHCKOM 3aKOHOJIATEIHCTBE MPABOBbIE HOPMBI CaMu 10
cebe HE TOpPOXKIAOT, HE W3MEHAIT W HE MPEeKpamaT TPakIaHCKUX
MpaBOOTHOMICHWH. JIJIT  3TOro HEOOXOAMMO HACTYIUICHHWE IIPEIyCMOTPEHHBIX
MPaBOBBIMH HOPMAaMH OOCTOSITEIBCTB, KOTOPBIE€ HA3BIBAIOTCS TPaKIaHCKUMU
ropuauieckumu (pakramu. [losToMy ropuamdeckue (GakThl BBICTYIMAIOT B Ka4eCTBE
CBSI3YIOILIETO 3BE€HA MEX]Ty TIPABOBOM HOPMOM U TPAXKTAHCKUM MTPABOOTHOIICHHEM.

be3 ropuaumueckux (aKTOB HE YCTAaHABIMBAETCS, HE M3MEHSAETCS M HE

MpEeKpanaeTcss HU OJHO TPaxKJaHCKoe MpaBooTHomeHue. Tak, miaBa 34 'K PO
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MpeAyCMarTpuBaeT BO3MOXKHOCTh YCTAHOBJIEHUS, HW3MEHEHUS WIH MPEKpallCHUs
MPaBOOTHOIIEHUST apeHabl. OJHaKko A TOro, 4ToObl YKa3aHHOE TpakIaHCKOE
MIPaBOOTHOIIIEHHE BO3ZHUKJIIO, HEOOXOAMMO 3aKJIIOUEHHE I0T0BOPA, MIPELYCMOTPEHHOTO
ct. 606 'K P®. Bo3Hukiiee nmpaBOOTHOIIEHUE apeH/IbI MOXKET OBITh M3MEHEHO Ha
MIPAaBOOTHOIIICHUE KYTUIM-TIPOAQKH, €CJIIM CTOPOHBI MPUAYT K COOTBETCTBYIOIIEMY
COMIAIICHUIO U U3MEHAT JIeXKalMid B OCHOBE MPaBOOTHOIIEHUS J0roBop. Hakower,
MIPABOOTHOIIIEHUE apPEHbl MOXET OBITh MPEKPAIIEHO JOCPOYHO MO TPEOOBAHUIO
apeHjojaressi Npd  HACTYIUICHMHM  OAHOTO W3  IOpUAMYECKHX  (haKTOB,
npeaycmorpenasix ['K PO.*

Takum o00pazoMm, MOJ TpakIAHCKUMHU IOPUIUYECKUMH (akTaMu CileayeT
MOHUMATh OOCTOATENIbCTBA, C KOTOPHIMU HOPMATUBHBIE aKThl CBA3BIBAIOT KaKHUE-THOO
IOpUJINYECKUE TIOCIEACTBUS: BO3HUKHOBEHHE, W3MEHEHUE WIH [PEKPAIICHHE
IPAKJIAHCKUX TTPAaBOOTHOILICHU.

[lockonbky ropuauueckue  (akTbl JIe)KaT B OCHOBE  TI'PaKJAHCKUX
MPABOOTHOIIEHUM W BJIEKYT 3a COOOW WX YCTAaHOBJICHHE, W3MEHEHHE WJIIU
MpEeKpalleHne, UX Ha3bIBAIOT OCHOBAHUSIMU IPakIAHCKUX MPABOOTHOIIICHUH.

OcHOBaHHEM TPaX)JAHCKOTO MPABOOTHOIIEHUS MOXKET CIYKUThb €IWHUYHBIN
opuauueckuid  ¢akt. Tak, A ycTaHOBIEHUS 0043aTeNIbCTBA  KYIUIU-TPOJIAXKHU
JIOCTAaTOYHO 3aKJIIOYEHHsI JIOrOBOpAa MEXJy NpPOAABLIOM M MOKymnarenem. Takue
OO0CTOSITENIbCTBA HWMEHYIOTCS TPOCTBIMU topuandeckuMu ¢akramu. OcHOBaHUE
HEKOTOPBIX T'PaXIaHCKUX MPaBOOTHOIICHUM 00pa3yloT JBa, a HHOrga U Oojee
IOpUINYECKUX (PAaKTOB, BOSHUKAIOIINUX JIMOO OTHOBPEMEHHO, JTUOO B OMPEICICHHON
MOCJIEeI0BATEIbHOCTH.

B rpaxnaHckoM 3aKOHOAATENbCTBE MPEAYCMOTPEHBI CaMble pa3InyHbIC

opuaudeckue (GakThl KaK OCHOBAHMS TPAXTAHCKUX TpaBooTHOmeHui. OOuuit

4Fpa>K)1aHCKMﬁ konekc Poccutickoii @enepanuu (qacth nepsasi) ot 30 HosOpst 1994 . Ne 51-D3 (pen. ot 2 HOsIOps

2013) // CobGpanue 3akoHonarenscta PO, 5 nexadps 1994, Ne 32.
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nepeyeHb ITUX rpuandecknx paxtos cogepxutcs B cT. 8§ 'K PO.

Bce wHorouucnensnsle ropuaudeckue (akTel B TpakIaHCKOM TIpaBe B
3aBUCUMOCTH OT MX MHJUBUAYAJIbHBIX OCOOCHHOCTEH MOABEPIHYTHI KIIACCU(PUKALINHY,
KOTOpasi TMO3BOJsiET Ooyiee CBOOOMHO OPUEHTUPOBATHCA CPEId  MHOXKECTBA
IOpUIMYECKUX (PAKTOB M YETKO OTIpaHUYMBATHL WX JPYr OT Apyra. DTO, B CBOIO
ouepenp, CHOCOOCTBYyET MPaBUIBHOMY MIPUMEHEHHIO IpaXXAaHCKOTO
3aKOHOJIATENIbCTBA CYObEKTaMU TPAXKIAHCKOTO TMpaBa M IMPABOOXPAHUTEIbHBIMU
OpraHaMH.

B 3aBucumMocTu OT xapakrtepa TeueHHs OpUaudYecKue (aKThl B TPAKIAHCKOM
npaBe Aenarcs Ha coObITHS U AercTBUS. K COOBITUAM OTHOCATCA OOCTOSTEILCTBA,
MPOTEKAIOIINE HE3aBUCUMO OT BOJM 4YesloBeka. Hampumep, ctuxuiiHoe OencTBue,
POXKJIEHUE U CMEPTh YEJIOBEKA, UCTEUCHUE OIPENICIICHHOTO IPOMEKYTKA BPEMEHU U
T.J. JIecTBUS coBeplIaloTcs Mo Bojie yejoBeka. Jlajgeko He Bce COOBITHS M HE BCE
JIEUCTBUSI MOPOKIAIOT TPAXKIAHCKO-NPABOBBIC MOCIEACTBUS, & JUIIb T€ U3 HUX, C
KOTOPBIMU HOPMBI TPa)KJAHCKOTO MpaBa CBA3BIBAIOT 3TH MociieacTBUs. [lockombky
IPAXKJIAHCKOE TIPABO PETYIUPYET OOIECTBEHHbIC OTHOILICHMS JIOAEH, U3 JCHCTBUI
KOTOPBIX M CKJIAJbIBAIOTCS 3TU OTHOLIEHHS, TO BIIOJHE €CTECTBEHHO, YTO OCHOBHYIO
Maccy IpUINYECKUX (PAKTOB B Ipa)kIaHCKOM IIpaBe 00pa3yroT AeUCTBUS JIIOIEH.

[To cBOEMY OPUANYECKOMY 3HAYEHHIO BCE MTPABOMEPHBIE JICVCTBUS EIISTCA Ha
IOpUJINYECKUE MOCTYIIKU U OPUANYECKHE akThl. FOpuanueckue NoCTYyIKHU - 3TO TaKHUe
MIPaBOMEPHBIE JCHCTBUSA, KOTOPHIE MOPOXKIAIOT T'PAXKIAAHCKO-IIPABOBBIE MOCIEACTBUS
HE3aBUCHUMO, a HWHOIJA K BONPEKHM HAMEPEHUIO YEJIOBEKAa, COBEPIIUBUIETO
IOpUJIMYECKANA MOCTYMOK. Tak, aBTOPCKOE MPAaBOOTHOLIEHHWE BO3HUKAET B MOMEHT
CO37laHUs THcaTelieM MPOU3BEACHUS B JOCTYIHOM 1Jii BOCHpou3BeneHus (opme
HE3aBUCHUMO OT TOrO, CTPEMWIICS JU OH I[PHU HANMCAHUUA NPOU3BEACHUS K
NPUOOPETEHUIO ABTOPCKUX MPaB UM HET.

B orauuue ot AIMHUHUCTPATHUBHBIX AKTOB CJHACJIKH COBCPIIAKOTCA C LECJIbIO
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BBI3BaTh TOJIBKO T'pa)kKJIaHCKO-MpaBoBbie mnocienactsusas. B coorBerctBuu ¢ 'K PO
CACIKaMU TIPU3HAIOTCS JCHCTBUS TpakaaH U IOPUIWYECKUX JIWII, HAlpaBJICHHBIC Ha
YCTAaHOBJICHHE, U3MCHECHHE WJIU TPEKpAIIeHNE TPAXTAHCKUAX MPaB U 0O0S3aHHOCTEH.
OO6muM MeXay cAelKaMd M aJIMUHHCTPATHBHBIMHA aKTaMH KaK HOPUINYCCKUMU
dbakTaMu TPAXTAHCKOTO IpaBa SBISICTCS TO, YTO OHHM IIPEICTABISIOT COOOM
IIpaBOMEPHBIC JCHCTBHUS W COBEPINAIOTCS CO CICIUAIbHBIM HaMEPEHHUEM BBHI3BAThH
COOTBETCTBYIOIIHE TPaXKIaHCKO-TIPaBOBBIE TOCIEACTBUA. BMecTe ¢ TeM MeXay HUMHU
UMEIOTCSI HW  pa3nuyus. Bo-mepBbIX, aJIMUHHUCTPATUBHBIE AaKThl MOTYT OBITh
COBEPIICHBI  TOJBKO  OpPraHOM TOCYIApCTBEHHOH  BIIACTM  WJIHM  MECTHOTO
CaMOYTIPABJICHUS, B TO BpeMs KaK CIEIKH COBEPIIAIOTCS CYObEKTaMH TI'Pa’KIaHCKOTO
mpaBa. Bo-BTOpBIX, aJMHUHUCTPATUBHBIC AaKThl, HAMpPABICHHBIE HA YyCTAaHOBIICHUE
IPOKJIAHCKUX  IPABOOTHOIICHUH,  BCErga  IMOPOXKIAIT W OINpEACIICHHBIC
aJIMUHUCTPATUBHO-TIPABOBBIC  TOCJIEJACTBUS, TOTJAa KAaK  CHICIKH  BBI3BIBAIOT
WUCKIIIOYMTEIIPHO  TPaKTAaHCKO-TIPABOBBIE  ITOCIEACTBHS.  B-TpeTbHmX,  opras,
COBEPIIMBIINNA  aIMUHUCTPATHUBHBIA  aKT, HaNpaBJICHHBIM Ha  YCTAHOBJICHHE
IPaKIaHCKO-TTPAaBOBOTO OTHOIIICHHUS, HUKOT/Ia CaM HE CTAHOBUTCS YYaCTHHKOM 3TOTO
IIPAaBOOTHOIIICHHUS, B TO BpeMsS KaK JIMIO, COBEPIIMBINEE CACIKY B IEISIX
YCTAHOBJIGHUsS] ~ T'PaXJAAHCKOTO  IMPABOOTHOIICHHUS, HENPEMEHHO  CTaHOBUTCS
YYaCTHUKOM JAHHOTO MTPaBOOTHOIICHHMSI.

Takum o0paszoM, ropugnyeckre (akTbl B TPaKIaHCKOM TIPaBe MOTYT OBITh
MOJIBEPTHYTHI CIICTYIOIICH KiIacCU(PUKAIINHN:

a) COOBITHS U JCUCTBUS;

0) HeMpaBOMEPHBIC U NMPABOMEPHBIE JCHCTBHS;

B) IOPUINYECKHEC TTOCTYIKU U IOPUINICCKUE aKThI;

F) AJIMUHUCTPATUBHBIC AKThI U CACJIKH.

2. DJIEMEHTBI TPAXKJIAHCKHUX ITIPABOOTHOIIEHUM
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2.1 ConeprkaHue rpaxkIaHCKUX MPABOOTHOIIEHNH

CopepxaHue TpaxJaHCKOTO MPABOOTHOILIEHUSI COCTaBISIOT CYObEKTUBHBIC
mpaBa ¥ 00s3aHHOCTH €ro y4acTHUKOB. CyObeKTUBHOE TPaXKIaHCKOE MPABO €CTh Mepa
JTI03BOJICHHOTO TOBEICHUS CYObEKTa IPakKIaHCKOTO MpaBoOoTHOIICHHs. CyObeKTHUBHOE
rpaXk/IaHCKOE MPaBO - CIOKHOE IOpHUInYecKoe 00pa3oBaHHe, UMEIOIee COOCTBEHHOE
COJIEp’KaHUe, KOTOPOE COCTOUT U3 IOPUIMYECKUX BOZMOXKHOCTEH, MPEIOCTaBICHHBIX
cyobekTy. HOpuamdeckne BO3MOXHOCTHM KaK COCTaBHBIE YacTH COICPIKAHUS
CYOBbEKTHUBHOTO TPa’kIaHCKOTO TpaBa HA3bIBAIOTCS TPABOMOYHSIMHU.

[Ipy Becbma  OOJBIIOM  Pa3HOOOpPa3UM  CONEPXKAHMS  CYOBEKTHUBHBIX
IPOXIAHCKAX TPaB MOXHO OOHAapyXHTh, YTO OHO SBISACTCS PE3YJIbTaTOM
pa3HOBAapUAHTHBIX KOMOWHAIIUNA TPEX MPABOMOYHIA:

- MpaBOMOYHUS TPEOOBAaHMS, TMPEACTABIAIONIETO COO0H  BO3MOXKHOCTH
TpeboBaTh OT OOSI3aHHOTO CYObEKTa HCIOJHEHHUS BO3JIOKEHHBIX Ha HEro
00s13aHHOCTEM;

- MpaBOMOYHUS Ha COOCTBEHHBIC JCHCTBHUS, O3HAUYAOIIETO BO3MOXHOCTH
CaMOCTOSATEILHOTO COBEPIICHUSI CYOhEKTOM (DAKTUUECKUX M FOPUIMYSCKU 3HAYMMBIX
JICUCTBUM;

- MpPaBOMOYHUS Ha 3alUTy, BBICTYMAIOIIETO B Kaye€CTBE BO3MOXKHOCTH
WCITOJIb30BAHMS WM TPEOOBaHUS HMCIOIL30BAaHUS TOCYIapCTBECHHO-TTPUHYIUTEIBHBIX
Mep B CIIydasiX HapyIlIeHus CyObEeKTUBHOTO IpaBa.

Tunu4HbIMU CYOBEKTUBHBIMU TIPABaMHU, ISl COJEPIKAHUS KOTOPBIX XapaKTEPHO
HaJMYHME JBYX TMPAaBOMOUYHN - MPABOMOYHS TPEOOBAHMS M TIPABOMOYMS Ha 3aIUTY,
SBIIIOTCS] CYObEKTUBHBIEC TPaKIaHCKUE TIPaBa, BXOJSIINE B COAEPIKAHUE TPAKIAHCKO-
MPaBOBBIX 0053aTeNbCTB. B HHUX yNpaBOMOUYEHHBINH CYOBEKT - KpPEAUTOp, B IENIIX
YIIOBJIETBOPEHUSI CBOMX HHTEPECOB MOXET TpeOoBaTh OT 0OA3aHHOTO CyObeKTa -

JOJKHUKA COBEPIICHUS NEUCTBUM IO Tepelaye MMYIIECTBA, BBITIOJHEHUIO PadoT,
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OKa3aHUIO yCIIYyT U T. 1., & B CIy4ae WX HECOBEPIICHUS - TPeOOBATh MPUMEHEHUS K
JOJKHUKY TPaXkKTaHCKO-TIPABOBBIX MEP.

Knaccuueckoil Moaenbo cyObEKTUBHOIO IPAKIAHCKOTO MPaBa, BKIIOYAKOIIETO
B CBOE€ COJEp)KaHWE BCIO TPHAAy INPABOMOUUMN, SBISETCS CYObEKTHUBHOE IPABO
cobctBeHHOCTH. COOCTBEHHUK O0JIaIaeT IOPUINYECKON BO3MOXKHOCTBIO TPEOOBATh OT
BCEX JINII, YTOOBI OHU HE HApYIIAIM MPUHAJJIEKAIIEE eMy IpaBo cOOCTBEHHOCTH. OH
TaK)Ke MOXET MPUTSI3aTh HA MPUMEHEHUE K MPABOHAPYIIUTENIIO MEP TOCyIapCTBEHHO-
MPUHYIUTEIBHOTO BO3ICUCTBUS.

CyObekTuBHasE OO0s3aHHOCTh - Mepa JOJDKHOTO TIOBEJCHUS yYaCTHHUKA
rpaXxgaHCKoro  mpaBooTHouieHusi.  CymHOCTh  OOSI3aHHOCTEW ~ KpoeTcs B
HEOOXOJMMOCTH COBEPILICHUS CyOBEKTOM OMPEACIICHHBIX JEUCTBUIN MU BO3JIEPHKAHUS
OT COLIMAJIBHO BPEAHBIX ICUCTBUM.

B rpaxnaHckux TpaBOOTHOIICHMSIX OBIBAIOT JBa TUIMA OOS3aHHOCTEH -
MAaCCUBHBI W AKTUBHBIA. DTO OOYCJIOBJIEHO HAJIMYMEM B TIpa)kJIaHCKO-TPABOBOM
PETyJIUPOBAaHUU OOIIECTBEHHBIX OTHOUIEHUH JBYX CIIOCOOOB 3aKOHOIATEIHHOTO
3aKperieHus OOS3aHHOCTEH - TO3WTUBHOTO OOS3BIBAHUS M METOAA 3alpeToB
(HeraTuBHOTO OOS3BIBAHMS ).

OO0s13aHHOCTH MMaCCUBHOTO THUIA BBITEKAIOT U3 IPAXKJAHCKO-TIPABOBBIX 3alIPETOB
M 10 CBOEH NPHUpPOJIE O3HAYAIOT IOPUAMYECKYI0 HEBO3MOXHOCTh COBEpLIEHUS
JIEUCTBUMN, HAPYIIAIOMIUX MyOJIUYHBIE UHTEPECHI U HHTEPECHl YIPABOMOUYEHHBIX JIUII.

OYHKIMM 3alpeToB B MEXaHM3ME TPaKJaHCKO-TIPABOBOTO PEryIUPOBaHUS
BechMa pa3HooOpa3Hel. OpHa W3 TIaBHBIX (YHKIUNA 3ampeToB COCTOUT B
YCTAHOBJICHUH TIPEJIEJIOB OCYIIECTBICHUS CYObEKTHUBHBIX TPaXJTAHCKUX MpaB. Tak,
COOCTBEHHUK-TPAXJAAaHUH OO0s3aH HE JOMyCKaTb OECXO3SHUCTBEHHOIO COJEP KaHUS
MMEIOIIUXCS Y HETO KYJIBTYPHBIX LIEHHOCTEH, HE JOJKEH IPU OCYIIECTBICHUN CBOMX

MIPaBOMOYMI HAHOCUTH YyIIEpO OKpYKaIoIIeW cpene, HapyllaTh MpaBa, OXpaHseMble

>Benos B.A. I'paxxmanckoe npaso: Obmias u ocobeHnas yacti: YueOHuk. M., 2023.
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3aKOHOM MHTEpECHI IPaXKIaaH, OpraHu3aIuil.

3anpersl  MOPOXKAAIOT  OOSA3aHHOCTH  OJHOIO CyObEKTa TpakIaHCKOTO
MPaBOOTHOILICHHS TEpeA IPYruM: 3allpeT OJAHOCTOPOHHEr0 OTKa3a OT MCHOJHEHUs
JIOTOBOPA, IEPEBO/IA J0Ara 6€3 coriacusi KpeauTopa u UM NoA00HbIE.

Oco060€ MeCcTO 3aHMMAIOT 3alPEeThl, MOPOXKIAIOIINE 00I3aHHOCTU, UCIIOTHEHUE
KOTOPBIX  TPEMATCTBYeT  TpaHC(OpMalMuh  OTHOCHUTENBHBIX  TPaXKIaHCKHUX
MPaBOOTHOIIIEHUI OTHOTO BUJA B APYTOi.

Becpma cBoeoOpa3Hbl B Tpa)AaHCKOM MpaBe OOLIEPEryJIsTUBHBIE 3alpPETHhI,
HaJaralouie Ha BCEX CYOBEKTOB TpaKIAHCKUX IMPABOOTHOLICHUH OOS3aHHOCTHU
MPUHIMITHAIBHOTO XapakTepa - coONoIaTh TpeOOBaHUS 3aKOHOB U MIPABOBBIX aKTOB;
OCYLIECTBIIATh CyObEKTUBHBIE TPAXKAAHCKUE ITpaBa pasyMHO U I00pOCOBECTHO.

ConuanpHOoe Ha3HaYeHHE TPAKIAHCKO-NPABOBBIX OOSI3aHHOCTEW aKTHBHOIO
TUIA COCTOUT B MOOYKJIEHUU CYOBEKTOB K COBEpPUICHUIO OOUIECTBEHHO MOJIE3HBIX
JICVCTBHM.

TpeboBaHue, cOCTaBISIONIEE COAEpPKAHUE OOS3aHHOCTH, KOHIICHTPUPOBAHHO
BBIPAXXAeT COIUATBHYIO HEOOXOIMMOCTh TOM WJIM MHOM JIMHUU MTOBEICHUS CyObheKTa B
OINPEEIICHHOM IMPOMEXYTKE BPEMEHHU, B ONPEIEICHHOM MECTE, MO OTHOLICHUIO K
OTIPE/ICIICHHBIM JIMLAM, SIBJICHHUSIM OOBEKTUBHOW JEHCTBUTENBHOCTH, BBITEKAIOLIYIO
U3 HOPM TPakJaHCKOIO IpaBa, YCIOBHIl JOroBOpa, peaju3yroUIuxcs B paMKaxX TOTrO
IPABOOTHONIECHHUS, SIEMEHTOM KOTOPOTO SIBJISETCS JaHHAs! O0s13aHHOCTb.

Coneprkanue 00s3aHHOCTEH aKTUBHOTO THIIA MOXKET OBITh CIIOKHBIM - B paMKax
oOmiero TpeboBaHMs BKIIOYaTh B cebsi «monrpeboBanms». Tak, B 00SA3aHHOCTH TIO
nepenaye UMYIIECTBA B paMKax oO0Imero TpeOOBaHHS COBEPIIUTH ACUCTBUS 10
nepenaye uMyliecTBa 000coOsA0TCS MOATPEOOBAHNS K KAU€CTBY U KOMILJIEKTHOCTHU
nepeaaBaeMoro UMyIecTBa.

CTpykTypa coAepKaHUs TpakIaHCKOTO MPaBOOTHOIICHHUS MOXET ObITh

IIPOCTOM M CIOKHOW. OJIEMEHTAPHO IPOCTOM BBIVIAAUT CTPYKTypa COIEPKAHUS
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NPABOOTHOIICHHUS, BO3HHMKAIOIIETO MEXIY 3a€MIIMKOM W 3auMoaBlieM, Oe3 IpaBa
3aMMOJIaBlla Ha TMOJYyYEHUE MPOLEHTOB. EIMHCTBEHHOMY TMpaBy 3anMMOJaBLA
TpebOBaTh BO3Bpara JoJra IO HWCTEYEHHH CpOKa 3ailMa KOpPPECIOHAMPYET
€IMHCTBEHHAs 00513aHHOCTb 3a€MILMKa BEPHYTh JOJIT.

Pasrpanuyenue CTPYKTyp coOIEpKaHHUS TPaKJAHCKUX MPaBOOTHOLIEHUN Ha
IIPOCTBIE W CIIOKHBIE HMEET BAXHOE IPAKTUYECKOE 3HAYECHHUE, COCTOSLIEE B
CIIEIYIOIIEM.

Bo-niepBbIX, B pa3iWyHBIX MPABOOTHOLIEHUSAX CO CIIOKHOM CTPYyKTypoOu
COJEPKAaHUS Mbl HEPEJIKO BCTPEYAEM OJJTHOPOIHBIE JIEMEHTHI.

Bo-BTOpBIX, CTpyKTypa cOAEpKaHUsl TPakKAAHCKHX IPABOOTHOIIEHUN MOXKET
ObITh KOMIUIEKCHOW, BKJIIOYATh CTPYKTYpHbIE OOpa3oBaHUs, KOTOPbIE MOTYT
CYILECTBOBaTh M B KAUE€CTBE CaMOCTOSITENIbHBIX ITPAaBOOTHOIIECHUN. Takyro CTPYKTypY,
HaIlpuMep, UMEET IPAaBOOTHOILICHHE, BOZHUKIIEE HA OCHOBE JOTOBOPA Ha MPOBEJICHUE
OTBITHO-KOHCTPYKTOPCKUX PAa0OT MO CO3JaHUI0 OOOpYIOBaHMS, €ro IOCTaBKe,

OCYHICCTBJIICHHUIO €TO MOHTAKa U ITPOBCACHHIO ITYyCKOHAJIaJOYHBIX ]:’)2160T.6

2.2 O0beKThI rPaKIAHCKUX MPABOOTHOIIEHUH

[Ton oObekTOM mpaBa HAIO MOHMMATh TO, HAa YTO HAmNpaBieHBl IpaBa H
00513aHHOCTH CYOBEKTOB NMPABOOTHOLIEHUS, T.€. «BEILM, BKJIOYAsl JI€HbI'M U LICHHBIE
Oymaru, HHO€ UMYIIECTBO, B TOM YHCIIE UMYIIECTBEHHBIC MpaBa; padOThl U YCIyTH;
uHboOpMaIs; pe3yabTaThl HMHTEJUIEKTYaJbHOM JEATENIbHOCTH, B TOM  YHCIIE
UCKITIOYUTEbHBIE  TpaBa Ha  HUX  (MHTEJUIEKTyalbHass  COOCTBEHHOCTB);
HEMaTepHaJIbHbIE Oaray.

[To Bompocy 00 00beKTE€ TIpa)JAaHCKOTO MPaBOOTHOUIEHHUSI B JIUTEpaType

BBICKA3bIBAIOTCSI camble pasznuunble MHeHUMs. E.H. AGpamona, A.Il. Ceprees, K.M.

SSIkoenes TLA. I'paxmanckoe mpaso. - M.: ITPUOP, 2021.
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APpCITaHOB CUHTAIOT, YTO B KaueCTBE 00BEKTA TPakIaHCKOTO MPABOOTHOIIICHHS BCETIa
BBICTYIAIOT Beld.” Mex Iy TeM BEIllM HE CIIOCOOHBI pearupoBarh Ha BO3ACHCTBUE CO
CTOPOHBI MPABOOTHOIIEHHUS KAK OMPEAESICHHOIO POJa CBSI3U MEk) Iy MroapMu. CaMo 1o
cebe B3aMMOJICUCTBHE MEXIy JIOABMH HE MOXET MPUBECTH K KaKUM-ITHOO0
M3MEHEHUAM B Bellax. JIWib NOBEAECHHE YEIIOBEKA, HANpPaBICHHOE Ha BeElllb,
CIIOCOOHO BBI3BaTh B HEM cooTBeTcTBYIoIME u3MeHenus. O.0. KannuHckas nonaraer,
YTO OOBEKT IPaKJAHCKOTO TIPABOOTHOIIIEHUS 00pa3yeT nmoBeieHue yenoBeka. OmaHako
HE BCSIKO€ IMOBEJICHHE YEeJOBEKAa COCTaBISET OOBEKT MPABOOTHOIICHUS. Tak, HENb3s
paccMarpuBaTh B KadecTBe OOBEKTa TMOBEAEHWE JIIONE B Tpolecce uX
B3aMMOJICMCTBHSI B pAaMKax CYIIECTBYIOUIETO MEXIYy HUMHU IPABOOTHOLICHHS. ITO
MOBEICHUE COCTABJISECT COJEPKAHUE TPAXKIAHCKOTO MPABOOTHOMIEHUS. TOIBKO
MOBEJCHHE CYOBEKTOB TPAKJAHCKOTO TPABOOTHOIICHHUS, HAMpaBlIeHHOE Ha
Pa3IMYHOTO POJia MaTepUaIbHbIC U HEMAaTepHUaJIbHbIE LIECHHOCTH, MOKET BBICTYNAaTh B
Ka4eCTBE OOBEKTa TPAXTAHCKOTO TMPaBOOTHOIIEHUS. [lo W3IIOKEHHBIM BBIIIE
NpUYMHAM  HEJIb3s  paccMarpuBaTh B KauecTBe  OOBEKTa  TPaxJAaHCKOIO
MIPABOOTHOIIICHUSI cCaMU MaTepuajbHbIe, TyXOBHbIC M MHBIC OJjlara: BEllW, TPOAYKTHI
TBOPYECKOM JEATEIIBHOCTH, JEUCTBHS JIIOAEH, pPE3ylabTaTbl JACUCTBUA H  T.J.
['paxxmanckoe TPaBOOTHOLIEHHE MOMKET BO3ACHCTBOBATH JIMIIb HAa CTPOrO
ONPEACIICHHBIC SIBIICHUS OKPYXAIOUIEH JEHUCTBUTEIIBHOCTH IIOBEJACHUE JIIOAEH,
HAIPaBJICHHOE HA Pa3IMYHOTO poja Ojara, HO He Ha camu 3T Onara. Cam mo cebe
O0OBEKT yTpauuMBaeT KaKOW-JIMOO CMBICI, €CJIM Ha HEro HeNb3sl OKa3aTh HUKAKOTO
BO3JICUCTBUS.

OpHako rpaXIaHCKOE  3aKOHOAATeNbcTBO P®d  HECKOJNBKO  yHpoIaeT
MPUBEAECHHYIO HAMHU CUCTEMY T'PaXXAAHCKO-IIPABOBOTO PETYINPOBAHUS, YCTAHABIIUBAS,

YTO B KayecTBe OOBEKTa IrpaKaaHCKOro OTHOIICHHA OOJIZKHO paCCMarpuBaTbCsa HE

7ABepqu1<0 H.H., A6pamona E.H., Ceprees A.Il., ApcnanoB K.M. I'paxmanckoe npaBo: YueOHuk 11 By30B.- M.: TK-
Ben6wu, 2021.
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MOBEJICHHUE €r0 CyOBhEKTOB, a TO, HA YTO JTO MOBEJEHUE HampaBiieHo. B memom Takas
MO3UIIMS BIIOJIHE OIPaBAaHa, TaK Uil PEAJBHOTO PErYIUPOBAHUS TPAKIAHCKUX
OTHOILIIEHUM MMEET 3HAYEHHUE JIMIIb KOHEUHBIM pe3yabTaT MeXaHW3Ma COIUAIbHOIO
B3aUMOJICHCTBUS. AHAW3 TOBEJCHUS YYAaCTHUKOB MOAPOOHO paccMaTpHUBaeTCs B
KOKJIOM KOHKPETHOM BHJIE 00S3aTeNbCTB, MOATOMY HE BBIJEISAETCS B 3aKOHE B
Ka4eCTBE HEMOCPEACTBEHHOIO 00BEKTA IPAXKIAHCKOTO MPABOOTHOIIEHUS.

OObeKkTaMHu TpakJIaHCKUX TMpaB SBISETCS TO, HA YTO HAmpaBlieHbl MpaBa U
00s13aHHOCTH CYOBEKTOB TpakJaHCKux mpaBooTHomeHud. CormacHo ¢ 'K P®D
O00BEKTHI TPAKIAHCKUX MPABOOTHOIICHUH MOXKHO Pa3IeIUTh HA YETHIPE TPYIIIIHI:

- BeIllM, BKJIFOYasi HAJIMYHbIE I€HbIU U JOKYMEHTApHBIE LIEHHbIE OyMaru, HHOe
MMYIIECTBO, B TOM YHCJIC€ OC3HAJIMYHBIC JEHEKHBIE CPEICTBa, O€30KYMEHTapHBIC
IeHHbIe OyMaru, MYIIeCTBEHHBIC MTPaBa;

- pe3yabTarbl paboT U OKa3aHUE YCIYT;

- OXpaHsieMble pe3yNIbTaTh WHTEJUJIEKTyaIbHON NESATeIbHOCTH u
MpUpPAaBHEHHbIE K HHUM  CPEACTBA HWHIUBUAyalu3aluu  (MHTEIUICKTyaJbHasl
COOCTBEHHOCTb);

- HeMarepuaybHble OJara.

[Ton BemamMu MOHUMAKOTCSL MaTepUalibHbIe 00BEKThI BHEIITHETO MUPA.

K HUM OTHOCATCS Kak mpeaMeTbl MAaTepHalbHOW M AYXOBHOW KYJIBTYDBI, T.€.
OPOAYKTHI YEJIOBEYECKOTO TpyAa, TaK M MPEIMETHI, CO3JaHHbIE CaMOW MPUPONOW U
WCMOJIb3yEMBIE JIIOABMH B CBOCHU JKU3HEICITEIbHOCTH - 3€MIISI, TIOJIE3HbIC
MCKOIaeMbl€, PACTEHHUS U T.II.

Bemu nensitcs Ha IBMKMMBIE U HEJIBXKMMBIE. B OCHOBE 3TOTO J1eNIeHUs JICKUT
PaBO COOCTBEHHOCTH Ha 3EMJIIO.

PacnipocTpaneHo neneHne Bemen Ha:

- B, U3BATHIC U3 000POTa;

- BEIllH, OTPAaHUYECHHBIE B 000POTE;
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- BelM B 000poTe.

[TonHOCTBIO M3BATHI U3 0OOPOTA BEIHU, OTUYXKICHHE KOTOPBIX HE JOITYCKAeTCsl.
OTOT OrpaHMYEeHHBIA KPYr BelleW JOKEeH ObITh MpsMO yKa3aH B 3akoHe. K HuM
OTHOCSITCSl HEKOTOpbIE BUIbI BOOPY)KEHHUH, siepHas >Heprus u ap. VX Hemb3s He
TOJIbKO N€pefaBaTb B COOCTBEHHOCTb JIPYIMX JIML, HO BEIIM, U3bSAThIE U3 000pOTa,
BOOOIIE HE MOTYT OBbITh MPEIMETOM I'PAKIAHCKO-IIPABOBBIX CJIETIOK.

Bemu, orpannueHHbsie B 000pOTe MOTYT HpPUHAIUIEKATh JIMOO OINpeneaEéHHbIM
y4acTHHKaM 000poTa, MO0 MPUOOPETEHHE U OTUYKACHHUE UX JOMYCKAETCSI HA OCHOBE
CHeNHMaNbHBIX pemeHnuid. Kpyr sTux Bemen 1omkeH ObITh YETKO ONpenenéH B 3aKOHE.
K HMM OTHOCSTCS HapKOTMYECKHE BEILECTBA, OPYKUE, CHEHalIbHOE 000py0BaHNUE,
KOTOpbIE MO0 TMPUYMHE OOUIECTBEHHOIO NOpsAJIKa M 0O€30MaCHOCTH TpaxaaH, He
JIOJDKHBI HAaXOJIWUTBCS B CBOOOAHOM oOpameHud. CIUCKH OOBEKTOB, KOTOPBIC
HOoAJIeXKAT JIULEH3UPOBAHUIO U CEPTUPUKALIUY, TyOIUKYIOTCS B I1€YATH.

BoNbIIMHCTBO OOBEKTOB IPa)kJIaHCKOTO IMpaBa 000poTOCnocoOHbl. OHU MOTYT
CBOOOJTHO OTUYXKJATbCsl M MEPEXOAUTh OT OJHOIO JIMIA K JAPYroMy B TOpSIKe
WHIMBUYaJIbHOTO U YHHUBEpPCAJIbHOIrO IMpaBonpeeMmcTBa. I[lpu yHUBepcaibHOM
[PaBONPEEMCTBE K  IPABOINPEEMHUKY  IEPEXOJUT HMYIIECTBO JIMIA, Kak
COBOKYITHOCTb BCEX MPaB U 00s13aHHOCTEN B KAYECTBE €JMHOIO 1IEJIOTO.

Bem B TrpaxigaHCKOM TMpaBe JENATCA TaK K€ B COOTBETCTBHM C
UHAMBUIYQJIbHBIMH M POJOBBIMU TpuU3HaKamu. WHIUBUAYyaIbHO-ONpEAeaEHHON
SBJISIETCS] BEIllb, BBIJIEJICHHASI U3 MAcChl OJHOPOJHBIX Bellel (KOCTIOM, BbIOpaHHBIN
MOKyNnarejJeM B Mara3uHe) W YHUKaJIbHbIE BelIM (KapTUHA-NMOJJIMHHUK, JIOM Ha
OIPEAEIIEHHON YIINLIE, 10/ ONPEAEICHHBIM HOMEPOM). PO1OBBIE BEIIM ONPEAEIIAIOTCS
TOJIbKO YMCJIOM, BECOM WJIM MEpPOH U, CIEeN0BATENIbHO, IOPUANYECKH 3aMEHUMBI. ITO
pa3nuuue UMEeT 3HaueHUE B 00s3aTelIbHOM MpaBe, TaK Kak MpaBO COOCTBEHHOCTH
BCEr/ia CyIIECTBYET B OTHOIIEHUN WHANBUAYaIbHO-OIPEIEIEHHBIX BELICH.

BGH_[I/I MOT'YT OBITh JACJIUMBIMU MW HCACIHUMBIMU. K INEPBLIM  OTHOCATCA
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IPEAMETHI, KOTOpBIE MOXKHO pa3leluTh 0e3 ymepda g HUX IePBOHAYAIHHOTO
HazHaueHus. Henenumeble - Belld, KOTOpbIE HEJb3sl pa3/ieliuTh, HE HaHeCsS UM yiepoa.
Orta kiaccuukausi HMMEET 3HAUYCHHE NpU pasfene oOImell CcoOCTBEHHOCTH,
WCIIOJTHEHHS 0053aTeJIbCTBA 110 YaCTsIM, HAaCJIeJOBaHHH.

'K P® npenut Beuy Ha MIaBHYIO W MPUHAJIEKHOCTh. 11oa mpuHaaIeKHOCTHIO
MMOHUMAIOT BEllb, NMPEIHA3HAYCHHYIO CIYKUTh IIABHOW BEIIM U CBSI3aHHYIO C HEU
OOIIUM XO3SMCTBEHHBIM Ha3HaYeHHWeM (HampuMep, K4 OT 3aMKka, QyTisap OT
ckpunku). [IpuHaaieKHOCTh, KaK MPaBUIo, CIEAYyeT cyb0Oe maBHOM Benu. OHAKO B
3aKOHE MJIA JIOTOBOPE MOXKET OBITh OMPE/IeTICHO HHOE.

B ocolOywo kareroputo 'K P® BbeigenseT mioabl, TPOAYKIMIO U JIOXOJIBI. ITO
MOCTYIUICHUSI, TOJIyYCHHBIE B PE3YJbTare HCMNOIb30BaHUs wuMyniectBa. OHuU
pa3aeAoTCs Ha:

- ©CTECTBEHHBIE IUIO/BI - MIPUILIOJ JKUBOTHBIX, IJIOABI (PPYKTOBBIX JAEPEBHEB U
T.II.;

- CcoO3J1aBacMbI€ CaMOM BEIIbIO;

- JI0XOJIbl, KOTOPBIE BEIllb IPUHOCHUT, €CJTM HAXOAUTCS B IPakJIaHCKOM 000poTe
- HaéMHas IJI1aTa, MPOLICHTHI, IOJIy4YaeMbI€ 32 KPEIUT.

Oco0bIM 00BEKTOM MpaBa SIBISAIOTCA KUBOTHBIC. K HUM mpuMeHstoTcst oOiue
npaBuiia 00 UMYIIECTBE, €CIM 3aKOHOM WJIM MHBIM ITPABOBBIM aKTOM HE YCTAaHOBJICHO
uHoe. Bxmouenne B 'K PO nopo6GHOro nmpasusia BbI3BaHO YBEIMYEHHEM KOJIMYECTBA
JIOMAIITHUX >KUBOTHBIX, HAXOMSAIIMXCS B COOCTBEHHOCTU TpakJiaH, a TaKXe CJIEJIOK,
00beKTaMU KOTOPBIX SIBISIOTCS J>KMBOTHBIC, M HEOOXOAMMOCTHIO CIEeIMATbHBIX
MpaBui, 00€CIEUNBAIOIINX T'YMaHHOE OTHOIIIEHUE K YKUBOTHBIM.

VYcayra B omamuume OT pabOTBl  MPEACTaBIsIeT COOOM JICHCTBUS HIIH
JESITENBbHOCTh, OCYUIECTBIISIEMbIE MO 3aKa3y, KOTOpblE HE MMEIOT MAaTepHaIbHOIO
pe3yibrara (Hampumep, AESITENbHOCTh XPAaHUTENsA, KOMUCCHOHEpPA, MEPEeBO3YMKA U

T.1.). Cneayer UMeTh B BUJY, YTO HEKOTOpPbIE YCIYTM MOTYT MUMETh MaTrepUaJIbHBIN
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pe3yabTaT, HO ATOT PE3YJbTaT HEOTJAEIUM OT CaMOT0 JICUCTBUS WUJIU JESITEILHOCTH.

OcoObIM OOBEKTOM TIpaBa SBIISICTCS HWHTEIJIEKTyaJbHas COOCTBEHHOCTH
rpaKJIaHMHA WM IOPUJUYECKOrO JIMIIa Ha Pe3yiabTarbl MHTEICKTYaJIbHOU
JIESITETLHOCTH M MIPUPABHEHHBIC K HUM CPEACTBA UHAMBUAYAIM3AIMHU IOPUINIECKOTO
JU1a, UTHAUBUIyATU3alMU MPOAYKIIMHU, BBITIOIHIEMBIX paboT win yciyr (pupmMeHHOE
HAUMEHOBaHWE, TOBAPHBIA 3HAK, 3HAK OOCTY)XMBaHWS). DTU MpaBa Ha Pe3yJIbTaThl
TBOPYECKOM JEATEIHLHOCTU YeJOBEKA M CPEJCTB MHAWBUIYyATU3AINH PETYIUPYIOTCS
CIIELUAJIBHBIM 3aKOHOAATENbCTBOM. OOBEKThl HMHTEUIEKTyaIbHOM COOCTBEHHOCTH
MOT'YT HMCIOJIB30BaThCsl TPETHUMHM JIMIIAMHU TOJIBKO C coryacus IpaBooOmamarens. K
00beKTaM HMHTEJUICKTyaIbHOM COOCTBEHHOCTH OTHOCSTCS PE3YJbTaThl TyXOBHOIO
TBOpPYECTBA JIIOJIEH M TOATOMY OHM HEMOCPEACTBEHHO HE CBSI3aHbl C IIPaBOM
COOCTBEHHOCTH Ha MaTepUAIbHBIA OOBEKT, B KOTOPOM BBIPAKCHBI.

Pe3ynbrarhl HHTEIIEKTYaIbHON JEATeIbHOCTH, KaK U MPUPABHEHHBIE K HUM B
MPAaBOBOM pPEXHME CpPE/ICTBAa WHIWBHUAYyalW3allMd TOBAPOB M HUX HU3TOTOBUTEINEH,
OTHOCSTCA K KaTreropuu HeMaTepuajbHBIX OOBEKTOB. [[yXOBHas mpupojia TaKux
00BbEKTOB OOYCIIOBIMBAET OCHOBHBIE OCOOCHHOCTH TPAaBOBOIO PETYIUPOBAHUS
OTHOIICHUM, CBSI3aHHBIX C HCIOJIb30BAHUEM W 3aIMTOM HMCKIIOYUTENIBHBIX mpaB. K
ATUM OTHOIIEHHUSM HENPHUMEHUMBI HOPMBI O MpPaBe COOCTBEHHOCTH, OTHOCSIIUECS K
BEIIHBIM MIPaBaM.

['pakmanckoe TmpaBo OXpaHsAeT HWHPOPMAIUIO, TIPEACTABIAIONIYIO COOOM
CIIY)KEOHYI0 WM KOMMEPYECKYI0 TaiiHy, MOATOMY pas[allleHUe €€ IPOTUB BOJHU
MIPENPUHUMATEIS BIICYET 3a COOOH ISt JIUI], TOMyCTHBIIKX €€ Pa3IyallleHHe, a TAKKe
HE3aKOHHBIMH METOJaMH TOJIYYUBIIUX €€, 00S3aHHOCTh BO3MECTUTH NMPUUYWHECHHBIC
TUM YOBITKH.

OcoOyro rpymiy oOBEKTOB TPaKIAHCKUX TIpaB 00pa3yloT HeMarepualibHBIC
Onmara, Moj KOTOPbIMH TOHUMAIOT HE HMEIOIIUME SKOHOMUYECKOTO COJICpXKaHUS U

HCOTACIUMBIC OT JIMYHOCTH HX HOCHTeJIel Omara u CBO6OI[BI, IIPU3HAHHBIC H
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oXpaHsieMble AEHCTBYIONIMM 3akoHOAaTeIbCTBOM. Ctarhs 150 'K P® oTHOCHUT K HUM
CJIeIyIOIIIHE:

- KU3Hb U 3[10POBbE;

JIOCTOWHCTBO JIMYHOCTH;
- 4ecTb U J00poe nMms;

- JICJIOBYIO PEIyTaIlnIo;

- HENPUKOCHOBEHHOCTh YaCTHOM KU3HU;

- JIMYHYIO U CEMENHYIO TalHY;

HHBIC JINYHBIC HCUMYILICCTBCHHLIC IIpaBa WU APYIruC HCMATCPHAJIbHBIC 6.]'[31"3,
MNPpHUHAIJIC)KAINNUC TPAKIAAHUHY OT POXKIACHHA WM B CUIIY 3dKOHA, HCOTHYKAACMBbI U
HCTICpCaaBaCMbl NMHbBIM CITOCOOOM.

B yactHOCTH HENB3s npoaarb OTACIBbHBIC OpPraHbl HWJIIM 4YaCTH YeJI0BEUYCCKOM

JUYHOCTH, YCTYIIUTH CBOIO (DaMIIIHMIO, aBTOPCTBO U T.IL.*

2.3 Cy0beKTbl rpaxkAaHCKUX NPABOOTHOLLICHUIM

CyOBbeKThl TpaKJaHCKUX NPABOOTHOILIEHUM - 3TO JMIla, oOOJajarolme
MPaBOCYOBEKTHOCTHIO, T.€. TPAKIaHE, OOIECTBEHHBIC 00pa30BaHMs, KOTOPhIE MOTYT
OBITh HOCUTEIISIMH TPAKIAHCKUX MPaB M 00S3aHHOCTEH, Y4acTBOBATh B IPAXKIAHCKO-
MIPABOBBIX OTHOIIICHUSX.

B oOmiecTBeHHBIE OTHOIICHUS, YPETYIUPOBAaHHBIE HOPMaMHU T'PakIaHCKOTO
mpaBa, MOTYT BCTYIIaTh KaK OTACIIbHBIC TPaXKIaHe, TaK U KOJJICKTUBHBIE 00pa30BaHuUs,
oOmamarmme MTPETyCMOTPEHHBIMH 3aKOHOM mpu3HakamMu. K  duciny  Takmx
o0pa30BaHUN OTHOCATCS OpPTaHM3aIlMU, a TaKXKe 0COOble CyOBEKThI T'PakIaHCKOTO
mpaBa - TOCYIapCTBa, HAIMOHAIBHO-TOCYAPCTBEHHBIE W  aJMHUHUCTPATUBHO-

TePPUTOPHAIbHBIE 00pa3oBaHus. Hapsimy ¢ TEpMUHOM «IOPUAMYECKHUE JIUIA» 3aKOH

Sl"pax(z[aﬁcxoe mpaBo. YacTs nepast: Yuebnuk / [lox pex. A.I. Kanmuua, A.M1. Macnsesa. M., 2022.
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HCIIONB3YET TEPMHUH «(U3UYSCKUE JIMIA», KOTOPHIM OXBAaTBHIBAIOTCS HE TOJIBKO
rpaxaane P®, HO Takke HMHOCTpaHHBIE TpakaaHe M Jula 0e3 TrpaxaaHCTBa
(amarpuapl). ['pakmaHckre TIPABOOTHONICHHWS MOTYT BO3HHKATh MEXKIY BCEMHU
CyOBbEKTaMH TPaKIaHCKOTO TIpaBa B JIIOOOM UX COUYCTAHHUH.

HcTopryecku TIpencTaBlIeHHe O MPABOBOM ITOJIOKCHHH JIMIA CBS3BIBAIIOCH C
€ro TMPUHAUICKHOCTHIO K ONPEIEICHHOW COIMANIbHOW OOITHOCTH: POIY, CEMBE.
OTnenpHBI  4YEJIOBEK, B OTPhIBE OT POAO-CEMEHHOro 0Opa3oBaHUs, HE
paccMaTpHUBaICS KaK HOCUTENh KaKUX-JIHOO TIPaB.

Tepmur persona o0Oo3HaYajd IOPUIWYSCKH 3HAYUMBIH MOMEHT JIMYHOCTH,
3a/ICICTBOBAHHBIN B MPABOOTHOIIIEHUU. [oHATHE TTPAaBOCYOBEKTHOCTH, IPUMEHSIEMOE
B COBPEMCHHON TEOpHH TpaBa, OMPEACNIICT, KAKUMH KadeCTBAMHU JOJIKHBI 00JIa/1aTh
CyOBEKTBl TIpaBa JUIsI TOrO, 4YTOObI HMMETh IIpaBa W HECTH OOS3aHHOCTH B
COOTBETCTBYIOIIEH OTpacy Mpasa.

EcTecTBeHHO, TpPyAHO TPEACTABUTh HOBOPOXKICHHOTO peOCHKa, HampuMmep,
3aKJIIOYAIONIUM JIOTOBOP, OJTHAKO HOBOPOXIEHHBIH PEOCHOK YK€ MOXKET 001aaarh
OTIPE/ICIICHHBIM KOMIUICKCOM TpaXXTaHCKWX TIpaB H OOS3aHHOCTEH, Hampumep,
HacJe0BaTh 3aBENIaHHOEC €My HMYIIECTBO, CTarh COOCTBEHHHMKOM M T. 1. Jlius
MPAaBOBOTO  PETYJUPOBAHUS HAKOHOMHYECKOTO 000pOoTa HEOOXOIAUMO TMPHUAATh
OTHOIIICHUSAM JIOCTaTOYHO YCTOWYMBBIN XapakTep, 4TOOBl OHU CKJIAJBIBAIUCH OBl W3
OCO3HAHHBIX BOJIEBBIX JIECTBMM CTOpOH. Bmecre ¢ TeM U3 OTHOLICHUH,
PETYIIUPYEMBIX TPaXTAHCKUM TIPAaBOM, HE MOTYT IIOJIHOCTBIO BBIKITIOYATHCS
rpaxjaaHe, He OO0Nanalmue TOKHBIM YPOBHEM IICHXUYECKOTO pas3BuTus. Jlims
pelieHrs 3TUX 3aJad B TPaXJIaHCKOM MpaBe U TOSBUINCH TaKUE KATErOpPHH, Kak
MPaBOCIIOCOOHOCTh U IEECIIOCOOHOCTB.’

[IpaBoCcIOCOOHOCTH O3HAYAET CLIOCOOHOCTh UMETh IPakIaHCKHE TIpaBa U HECTH

00s13aHHO CTH, ,ZIC€CHOCO6HO CTh O3HAYaeT CHOCOOHOCTh CBOMMM HCﬁCTBHHMH

9FpnmaeB C.IL.I'paxxmanckoe mpaBo: YueOHUK s By30B.- M.: Jlamkos u Ko, 2022.
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IPUOOpETaTh M OCYIIESCTRBISITh TPAKIAHCKHE TIpaBa, CO3/1aBaTh JJis ceOs rpakTaHCKHE
00s13aHHOCTU U UCIIOJHATH UX. EciM mpaBoCcriocOOHOCTh MPU3HAETCSI B PaBHOU Mepe
3a BCEMM TpakJlaHAMU C MOMEHTa POXKIEHUS U JO CMEPTH, TO JECECIOCOOHOCTH
BO3HHUKACT, KaK MPAaBUJIO, C MOMEHTA JOCTWIKEHUS OIpEASICHHOIO BO3pacTa, a B
MOJIHOM 00bEME - C BOCEMHA/ILIATHU JIET, T.€. COBEPIIICHHOJICTHUSI.

OO6nananusi rpakIaHCKOM MPaBOCYOBEKTHOCTHIO ISl CYObEKTa HEIOCTAaTOYHO,
9TOOBI UMETh KOHKPETHBIE CYObEKTUBHBIC TPaXKAaHCKHE ITpaBa M HECTU O0S3aHHOCTH.
[IpaBOCYOBEKTHOCTh  BBICTYMAET TNPEANOCHUIKON  00nmamaHus CyOBEKTHBHBIMU
IpaBaMH, JIJI1 BO3HHUKHOBEHHS KOTOPBIX HEOOXOIUM ITOMHUMO 3TOTO FOPHINYCCKHMA
(dakT, BIEKYIIMM Ha OCHOBE NPABOCYOBEKTHOCTH BO3HUKHOBEHHE KOHKPETHOIO
cyObeKTUBHOTO TpaBa. HaneneHHslii mpaBoCyOBbEKTHOCTHIO TPaXJAHUH caM 1o cebe
eIle He sIBIseTcs o0iiaiaresieM TeX WM MHBIX CYObEKTUBHBIX ITPaB, 3aKOHOM 32 HUM
MIPU3HACTCS JIUIL a0CTPaKTHAS BO3MOXXHOCTh WX MIPUOOPETCHUS B PE3yJIbTaTe KaKMX-
TM00 TEHCTBUN MM COOBITHH - FOPUANIECKUX (PAKTOB.

[IpaBOCYyOBEKTHOCTh HOCHUT aOCTPaKTHBIM Xapakrep, T. €. 3TO 00O0OIIeHHAas
BO3MOXXHOCTh MPAaBOOONAaHus, KOTOpass HE MOXKET ObITh MPEJCTAaBICHA B BHJE
Habopa MM KOMIUIEKCA OTACIbHBIX CYOBEKTUBHBIX MpaB. He ciemyeT mpeacTaBisiTh
MPaBOCYOBEKTHOCTh M KAaK IMOCTOSIHHO HM3MEHSIOINIYIOCS, JUHAMUYHYIO KaTEeTrOpHIO,
3aBUCSIIYI0 OT O0beMa KOHKPETHBIX TpaB M OO0S3aHHOCTEH, KOTOPHIMH HaJeJeH
IpaKIaHMH.

['paknanckas MpPaBOCYObEKTHOCTb - 3TO TMpH3HABacMas B paBHOW Mepe 3a
BCEMH JIUIIaMA MAaKCUMAaJIbHO TIOJHAsl, CYMMapHO BBIPQXCHHAs BO3MOXXHOCTh
paBooOJIaaHnsl, a0OCTPAKTHBIM XapaKTep KOTOpPOM Kak pa3 M MPOSBIAETCS B €€
oOoOmarome xapakrepuctuke. UToObl oxapakTepu3oBarb 00bEM CYOBEKTUBHBIX
1paB M 00S3aHHOCTEH CyOBeKTa, a TAKXKE €ro IMPaBOBHIE BO3MOXKHOCTH, IIPaBUJIbHEE
TOBOPHUTH O IIPAaBOBOM CTaTyce.

AOCTpaKkTHBIM XapakTep MPaBOCYOBEKTHOCTH HE MO3BOJIAET TPAKTOBaTh €€ W
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Kak 0co0oe CyObEeKTUBHOE MPaBO - «IpaBo Ha mpaBo». OTIWYKNE B HEU3MEHIEMOCTH
PaBOCYObEKTHOCTH MPH €€ peau3allii, B TO BpeMs Kak pean3aiusi CyObeKTUBHBIX
IpaB BCEIla COMPOBOXKIAETCA UX MOAU(DUKALMEH, T.€. JUHAMUKOM.

B otnnune oT 10puaInYeCcKOro JMia, KOTOpOe AJisl TOTO, YTOObI CTaTh CyOBbEKTOM
IPaXXJAaHCKOTO TpaBa, MPOXOIUT TMPOLEAYpPY TOCYIapCTBEHHOM PErucTpalui,
TPOKJIAHUH YK€ SBISIETCA CYObEKTOM TpakJaHckoro nmpasa. Ilpouenypa xe
roCyJapCTBEHHOW pPEerucTpanuu HeoOXOJuMa, C OJHOM CTOPOHBI, JJIA TOTO, YTOOBI
rpaKJaHUH MOT MOJb30BaThCSl TAPAHTUSIMU OCYILIECTBIEHUS MPEIPUHUMATENIbCKON
JEeATENbHOCTH, & C JPYroM - i1 BO3JIOKEHUS Ha HEro BBITEKAIOIIUX W3 HEe
00sI3aHHOCTEM MO HAJIOTOOONOKEHHIO, COONIONEHUIO TIPABMWJI  OCYLIECTBICHUS
YKa3aHHOM JEATEIBHOCTH U T.II.

JKu3np coBpeMeHHOro oOIecTBa HEMbICIMMa 0Oe3 OObeAWHEHHs JIoAcH B
IpyNIbl, COIO3bl Pa3HBIX BUJOB, 0€3 COECAMHEHHUS MX JUYHBIX YCHJIMM U KalUTaJIOB
JUIS JTOCTIDKCHHS TeX WiIM HMHBIX Ieneil. OCHOBHOM mpaBoBOM (GopMOH Takoro
KOJUICKTUBHOTO YYacTHs JIMI[ B TPaXIAHCKOM OOOpOTE U SIBISIETCS KOHCTPYKIIUS
IOPUIMYECKOTO JHIIA.

['paxknaHckoe 3aKOHOATEIbCTBO K CYObEKTaM I'pa)<IaHCKUX MPaBOOTHOILIEHUH
OTHOCHT:

- (u3nyeckux Ul (KOTOpblE MOTYT OBITh OTE€YECTBEHHBIMH TI'pPaXkKIaHAMH,
MHOCTPAaHHBIMU IpaXKAaHaMH, JIUOO0 JTUIaMH 03 IPaK1aHCTBA);

- opuadyeckue Juna (Kak OTEYeCTBEHHbIE, TaK M HWHOCTpPaHHbIE W
MEXIYHapPOIHBIC);

- myOmuuHo-TipaBoBbie oOpa3oBanus (Poccuiickas denepanus, cyorekTsl PO,
MYHMIIMIIAJbHbIE O0Opa30BaHUs, WHOCTPAHHBIE TOCYyJapCcTBa U MEXKIYHapOIHbIE
OpraHu3aIlvn).

CyOBeKThl Tpa)KJAHCKOTO IPABOOTHOILIEHHUS BBICTYNAKOT JIMOO Ha CTOPOHE

YIIPAaBOMOYEHHOM, TMOO HA CTOpPOHE 00si3aHHOU. Ha onHOM U TOM e CTOpOHE MOXKET
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BBICTYIIaTh KaK OJIMH CYOBEKT, TaK M MHOXKeCcTBO. Ha 00s3aHHON CTOpOHE MOXKET
BBICTYNIaTh ¥  HEOIPEACJIEHHOE KOJIMYECTBO OOA3aHHBIX JHI[ (HAmpHUMep,
COOCTBEHHUKY, KaK YNPaBOMOYEHHOMY MPOTHMBOCTOUT HEOMPEIEICHHOE MHOXECTBO
JUI] OOSI3aHHBIX HE HAPYIIATh U HE MPETSITCTBOBATh OCYIIECTBICHHIO €T0 MpaBa). '’

Poccuiickoe 3akOHOHATENBCTBO IO  OPUAMYECKUM  JIMIOM  ITOHUMAET
OpraHU3alMi0, KOTOpas HMMEET B COOCTBEHHOCTH, XO3SIMCTBEHHOM BEICHUU WIH
ONEpPaTUBHOM YIPABIEHUU O0O0OO0COOJIEHHOE HWMYIIECTBO M OTBEYAET IO CBOUM
00s13aTeIbCTBAM 3THUM HUMYIIECTBOM, MOXET OT CBOEr0 HMEHHM MpuoOperarth Hu
OCYIIECTBIISITh UMYIIIECTBCHHBICE U HEUMYIIIECTBEHHBIC TpaBa, HECTU OOSI3aHHOCTH,
OBITh UCTIIOM U OTBETYHKOM B CYJI€.

COOTBETCTBEHHO  BBIJICTSIIOT  YEThIPE NPU3HAKA HOPUAMYECKOTO  JIUIIA:
OpraHU3allMOHHOE E€AMHCTBO; MMYIIECTBEHHAsT 00O0COOIIEHHOCTh, CaMOCTOSATEIbHAs
MMYIIECTBEHHAss OTBETCTBEHHOCTh; BBICTYIUICHHE B TPaXKJAHCKOM 000pOTE OT
COOCTBEHHOI'O UMEHH.

OpraHu3aliMoHHOE €IMHCTBO O3HAYAET, YTO OPUAMYECKOE JIMIIO MPEACTABIISET
coOoli OOBEAMHEHHYIO BOEIUHO COBOKYMHOCThH 3JEMEHTOB (OpraHOB YIpPaBJICHMS,
MIPOU3BOJICTBEHHBIX U XO3SUCTBEHHBIX CTPYKTYPHBIX MOApa3IeiIeHIi, 000CO0IEeHHbIX
noJipa3zesieHnii - (UINaIoB U MPEACTABUTENBCTB U T.]1.), KOTOpPasi MOXKET BHICTYIIATh B
IPaXKIaHCKOM 000pOTE UCKIIFOUUTENIBHO KaK €IMHOE 1IETI0E.

HNmymiecTtBeHHass 000COOIEHHOCTh O3HAYAET, YTO MMYIIECTBO FOPUIAYECKOTO
JUIa OTJEJEHO OT MMYIIECTBa BCEX APYrUX (PU3MUECKUX U HOPUAMYECKHUX JIUII,
rocy/lapcTBa, BKIIOUAs yupenuresien (y4aCTHUKOB) JaHHOTO IOPUANYECKOro nuia. 13
ATOTO MPHU3HAKA BBITEKAET CIEACTBUE, UTO KAXKI0€ IOPUIUIECKOE JTUIO TOJKHO UMETh
CaMOCTOSITETIbHBIN OajlaHC UJIU CMETY, Ha KOTOPOM TMOJICKUT YUETY €r0 UMYIIECTBO.

CamocTodTenbHasi ~ UMYIIECTBEHHAass  OTBETCTBEHHOCTh  O3HAYaeT,  4YTO

HOPpUINYICCKOC JIUIO CaMO HCCCT I'PpaAKIaHCKO-IIPABOBYI0 OTBECTCTBCHHOCTL II0 CBOUM

"°Epcrernees E. H. [IpaBooTHOIIEHNS B TpayKAaHCKOM IpaBe: YuebHoe nmocobdue.- CI16.: FOpuct, 2020.
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JIOTOBOPHBIM M BHEIOTOBOPHBIM o00s3arenbcTBaM. HOpuanueckoe TUI0O HE HECET
OTBETCTBEHHOCTh MO  00s3aTebCTBAaM  CBOUX  yupenurenedl  (y4acCTHHKOB).
VYupenutrenu  (y4acTHMKH)  HECYT  OTBETCTBEHHOCTh IO  00sI3aTeIbCTBaM
IOPUINYECKOTO JIMIA JIUIIB B CIy4YasiX, IPEeIyCMOTPEHHBIX 3aKOHOM.

BricTymiienue B rpakJlaHCKOM 000pOT€ OT COOCTBEHHOTO UMEHHM O3HAYaET, YTO
IOPUAMYECKOE JIMIO MOXET mpuoOpeTarb TMpaBa W HECTH OOA3aHHOCTH
MCKJIFOUUTENIBHO TOJ] CBOMM HaMMEHOBaHMEM. HamMeHOBaHHE FOPUIMYECKOTO JIMIA
YKa3bIBa€TCSI B YUPEAUTENIbHBIX JOKYMEHTaX U PErHuCTPUPYETCS OJAHOBPEMEHHO C
perucTpanrend caMmoro I0puAMIeCKOro JIHIa.

Hapsiny ¢ HauMEeHOBaHHUEM IOPUINYECKOE JINLO HHAUBUIYAIU3ZUPYET ET0 MECTO
HaXOXKJIeHUA. MecTO HaXOKJE€HUsl YKa3bIBa€TCA B YUPEAUTEIbHBIX AOKyMeHTax. [lo
MECTY Hax0KJIECHHs OCYILECTBISETCA TOCYAAPCTBEHHAS] PETUCTPALUs IOPUAHYECKOIO
JIMIA ¥ COBEPLIAIOTCS MHOTHE UHBIE FOPUANYECKUE JENCTBHUS.

[TpaBocOCOOHOCTh  IOPUIMYECKOTO JIMIIAa BO3HUKAET C MOMEHTa €ro
rOCy/IapCTBEHHON PErucTpaluyd M IPEKpPallaeTcsl ¢ MOMEHTa BHECEHHMS 3alluCU B
Enunsiii rocynapctBeHHslid peectp ropuandeckux i (EI'PYOJI) o ero nukBuaanuu.

JleecnocOOHOCTh  IOPUIMYECKOTO JIMIIAa BO3HMKAET U  IpeKpalaercs
OJTHOBPEMEHHO C MPaBOCIOCOOHOCTHIO. JleecroCcOOHOCTh HOPUAMYECKOrO JIMIa, B
YaCcTH 3aHATHS JESITEIbHOCTBIO TPEOYIOIIEH CenualbHOIO pa3pelieHus, BOSHUKAET C
MOMEHTa IOJYUYEHHs TAKOTO pa3pelieHus (JINLEH3UN).

Cy1iecTByeT HECKOJIBKO KIacCU(DUKAIUM FOPUANIECKUX JIHII.

[Ipexxne Bcero, Bce IOPUAMYECKHME JULA MOTYT OBITH IOApA3JEICHbl Ha
KOMMEpYECKHEe U HEKOMMEpueckue opraHuzanuu. B ocHOBy kiaccudukaiuu 37ech
MOJIO’KEHA LENb CO3/1aHUs U (PYHKIIMOHUPOBAHUS IOPUANYECKOTO JIHIIA.

KomMmepueckue opraHu3aiuyu OCHOBHOM IENIbIO UMEIOT U3BJIeUEHUE MPUOBLIN U
MOTYT  paclpeiesiaTb TMOJYYCHHYIO MNpUObUIb CpEeId  CBOMX  YYaCTHHUKOB

(yupenureneil).
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HexomMmepueckne opraHu3anii HE UMEIOT TaKOW OCHOBHOM €M U HE MOTYT
pacrpeaessTh TpUObLIb CPEU CBOUX yupeauTeseit (YUaCTHUKOB).

OTcyTcTBHE L€ M3BJICUEHUS MPUOBUIM HE MPEMSTCTBYET HEKOMMEPUYECKUM
OpraHU3alUAM 3aHUMATbCS NPEANPUHUMATEIIBCKON JEATEIbHOCTBIO, €CIU TaKas
BO3MOXXHOCTh MPEAYCMOTPEHA YUPEIUTEIbHBIMA JOKYMEHTAMH W HE MPEMSTCTBYET
YCTAaBHBIM LIEJISIM U 3a]1a4aM.

OCHOBHBIM KpUTEpUEM JUIS KiIacCU(UKAIIUM SIBIACTCS OpraHU3aIl[MOHHO-
npaBoBasi ¢popma. OpraHu3alMOHHO-TIpaBoBasi (hpopMa - 3TO YCTAHOBJIEHHOE 3aKOHOM
CTPYKTYPHOE TIOCTPOCHHUE IOPUAUYECKOIO JIMLA, OIPEACIAIonee IMOPSAI0K €ro
VUpEKJICHHS, TIpaBa M OO0SI3aHHOCTH ydpenuTesied (YY4aCTHHMKOB), TOPSJIOK

YOpPaBJICHUS U (PYyHKIIMOHUPOBAHUS.
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3. BUJIbI TPAYKTAHCKHUX ITPABOOTHOIIEHU

3.1 I/IMyHleCTBeHHLIe H JUIHbIC HEUMYIIICCTBCHHBIC NIPABOOTHOILIICHUSA

CymiectByeT Oo0ibIoe pa3sHOOOpasve TPaKJAHCKUX MPABOOTHOIIEHUM, 4YTO,
HECOMHEHHO, 3aTpyJHSAE€T HUX H3yuYeHue. B Hayke MNPUHATO B TaKUX CIydasx
pa3pabaThIBaTh KJIacCU(PUKAIIMU M3y4aeMbIX SBICHUN B 1IENAX Oojiee IIyOOKOTO HX
ananuza. Kiaccudukanus mMeeT HE TOJBKO TEOPETHYECKOE, HO U MPAKTUUECKOE
3HAUYE€HHUE, IMOCKOJbKY MOMOTAEeT MPaBWIBHO YSICHUTH XapaKTep B3aWMOOTHOIICHUM
CTOPOH B TOM WJIM MHOM MPABOOTHOIIEHUHU U, CJIE€IOBATEIHBHO, TPABUILHO MPUMEHSThH
IPaKIaHCKOE 3aKOHOJIaTEIhCTBO K KOHKPETHOMY CITy4aro.

Knaccudukamus rpaxJaHCKUX IPABOOTHOIICHUH MOXKET IPOBOAUTHCS I10
Pa3IMYHBIM OCHOBAHUSIM.

Hcxoass w3 ux cojaepKaHus, TpakJIaHCKHE IPABOOTHOIICHUSI MOTYT OBbITh
pasJiesieHbl Ha UMYIIIECTBEHHBIE M HEeUMYIIlecTBeHHbIe. Kimaccudukanus rpak1aHCKuX
MPABOOTHOIIICHUI HAa UMYIIECTBEHHbIE U HEMMYIIIECTBEHHBIE OCHOBaHA Ha TOM, YTO
MMYIIIECTBEHHbIC OTHOIIEHUS HMEIOT HEKOTOPOE HSKOHOMHYECKOE COJIep)KaHue U
BCErJa CBSI3aHbl C HAaXOXKJICHUEM HMMYIIECTBAa Y TOTO WJIM WHOTO JKIa (Hampumep,
MPABOOTHOIIICHUS]  COOCTBEHHOCTH, XO3SIICTBEHHOTO  BEJEHHUS, OIEpPaTUBHOIO
yIpaBieHUs W JIPYTUX BEIIHBIX IpaB), JIHOO ¢ TMepeaadyeii UMyIIecTBa OJHUM JIMIIOM
JIpyromy (HarpuMmep, 1o J0roBopaM KyTUIH-TIPOAaKH, MEHBI U T. 1I.).

BoNBIIMHCTBO  TIpaXXJAAaHCKUX MPABOOTHOLIEHUHA HOCUT HUMYLIECTBEHHBIN
XapakTep. B UMyIIeCTBEHHBIX OTHOIIEHUSIX, 0ObEKTaMH KOTOPHIX BBICTYHAIOT BEIIIH,
OoJpIIIOE 3HAYEHUE MPUOOpPETAeT YperyJaupoBaHUE NPABOBOrO peXuma Belu.'
NmymiecTBeHHBIE TTpaBa, HMEHHO B CHJIy TECHOH CBS3M CO CBOMMH OOBCKTAMH -

BCIIaMM (I/IMYHICCTBOM), 110 OOJBIIIEeH YacTh nepecaaBacMbl, OHH IMCPCXOAAT BMCCTC C

llerI[HLIHa JLIO. I'paxxmarckoe mpaBo: Y4eOHUK [T BY30B. - M.: Dkemo, 2021
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BEIIPIO K JPYTHM JIMIIAM B HOPSAJIKE IPABONPEEMCTBA (IEPEXO] MO HACIEICTBY, B
clly4yae peopraHu3aliy IPUANYEeCKUX JIUI U T.11.). DTa CBSI3b UMYILIECTBEHHOI'O IIpaBa
C BELIaMU KaK €ro 0ObEKTOM OOYCJIOBIMBAET CIELM(PUUECKUNA CIOCOO 3aIUTHI: UCK
00 nctpeboBaHMM (TIepe1ade BEIn)..

Jo nmpunsarus ['K PO 1994 rona nuyHble HEMMYIIECTBEHHBIE IPABOOTHOLIEHUS
3aKOHOJIATEJIEM, U YYEHBIMH TPAAUIMOHHO JEJIWIUCh HAa JBE T'PYNIbl: CBA3aHHBIE C
MMYLIECTBEHHBIMU OTHOIICHUSIMUA U HE CBSI3AHHBIE C HUMU.

Takoe neneHue He ObUIO (POPMAJBHBIM, TaK KAK OTHOILICHHS B ATUX Ipynmnax
oOlajanu pa3iuyHbIMM Tpu3HakamMu. I eciu mepBble O4YeHb TMOXOXKH Ha
MMYLIECTBEHHBIE MPABOOTHOIIEHUS, BCIEACTBUE YETO TEIEPh YK€ M 3aKOHOAATEIIb
BOCIIPUHSJ TOHATUSA «HUHTEIJIEKTYaJIbHOW», «IIPOMBIILIEHHOI» COOCTBEHHOCTH
COOTBETCTBYIOLIMMH XapaKTepy I'PaKAaHCKO-IIPAaBOBOIO PETYIMPOBAHUS, TO HAINYUE
BTOpPBIX M paHbllle BHI3BIBAJIO COMHEHMs, a Ternepb W BoBce orpuuaercs. [locne
npuHatus ['K PO 1994 roga opuCThl BBICKA3bIBAIOT MBICIL O TOM, YTO TEMEpPh BCE
JUYHbIE HEUMYIIECTBEHHBIE  OTHOLIEHUS MPEBPATUIUCh B  CBSI3aHHBIE C
MMYIIECTBEHHBIMH, TaK KaK 3aKOHOJIATeNIb IO3BOJISIET 32 HAPYIICHHUE JIMYHBIX TIPaB, U
JPYTUX HEMaTepHalbHBIX Onar B3bICKMBAaTh YOBITKM M KOMIIEHCHUPOBaTb MOpaIbHbBIN
BpeE.

Jlymaercs, Takoe yTBEpKAEHHUE OCHOBAHO Ha HexopasyMeHuu. M mpexne B
cootBerctBu ¢ [K 1964 1. uMymiecTBeHHble YOBITKH, TPUYUHEHHbBIC
pacnpoCTpaHEHUEM HE COOTBETCTBYIOIIUX JIEUCTBUTENLHOCTU CBEICHUM, TOPOYALTUX
YeCTh U JOCTOMHCTBO, MOIJIA B3BICKHUBAThCA, a ¢ 1990 . B COOTBETCTBHM C PSAIOM
3aKOHOZATENIbHBIX aKTOB pa3pelliajiacCh U UMYILIECTBEHHAs! KOMIIEHCALUSI MOPAJIIBHOTO
Bpeza.

JIist Hac OYEBUIHO, YTO OTHOILIEHUS, CBSI3AHHBIE C 3AIUTON HEOTUYKIAEMbIX
npaB U CcBOOOJ YEJIOBEKa M JAPYTMX HEMaTepHalbHbIX Onar (KU3Hb U 370POBBE,

AOCTOMHCTBO JIMYHOCTH, JIMYHAs1 HCIPUKOCHOBCHHOCTb, YCCTb U I[O6p0€ M,
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JIeJIOBAsl pemnyTalusi, HEMPUKOCHOBEHHOCTh YAaCTHOW JKM3HM, JIMYHAS M CEMEUHasd
TallHa U T.0.), TPUHIMIUAIBHO OTIMYHBI OT HHTEJUIEKTYaJbHOU, MPOMBIIIJICHHOM
COOCTBEHHOCTH M UM IMOJOOHBIM HMHCTUTYTaM, T.€. OTHOILIEHUW, CBSI3aHHBIX C
UMYIECTBEHHBIMU. M cam 3akoHOAarenb, Ha 4TO HE 0OpaIlaloT BHUMaHHE YUYEHbIE,
HaXOIUT pa3Hble (HOPMYIHMPOBKH JUIsl TOM pOJHU, KOTOPYIO TpakIaHCKOE IPaBO
OCYIIECTBISCT B OTHOWIEHMHM TE€X W JPyIMX OTHOWIEHHWH. [pakmaHckoe
3aKOHOAATENIbCTBO  ONPEAENISIET  OCHOBAHMS ~ BO3HUKHOBEHHUS U TOPSIOK
OCYILIECTBJIEHUS OTHOIICHUM IIEPBOM TPYyIIIBl W 3alIMIIAECT OTHOLIEHUS BTOPOU
TPyNIbI, €CITU UHOE HE BHITEKAET U3 CYIIECTBA ATUX HEMaTEepHAIbHBIX Ojar.

TakuMm 00pa3om, eciau OTHOIIEHUS NEPBOM TPYMIbI B CHIIy UX UMMaHEHTHOCTH
NpeIMETy TPaKJaHCKOTO IpaBa PEryIHPYIOTCS 3THM IMPABOM B IMOJHOM 00BEME, TO
OTHOLLIEHHUS] BTOPOW T'PYNIIBI JIUIIb OXPAHAIOTCSA TPAXKJAHCKUM MPABOM. 3aKOHOAATEIb
MPU3HAET CIEM(PUKY FTUX IpaB. DTU MpaBa U HEMaTepHUaJIbHbIE Ollara MPUHAJIEKAT
IPAKIAHUHY OT POXKIACHHUS WM B CUILY, 3aKOHA, HEOTYY)KJAeMbl U HE IE€pEIaBacMbl
UHBIM CIIOCOOOM, OHHM 3allMINAIOTCS B CIy4asX M TMOPSJKE, MPeayCMOTPEHHBIX
3aKOHaMHU, a TAK)KE€ B TE€X CIIy4asiX M TeX Ipeleax, B KaKUX MCIOJIb30BaHUE CIIOCOO0B
3aIIUThl TPAXKIAHCKUX MPAaB BBITEKAET U3 CyLIECTBA HAPYILIEHHOIO HEMAaTEPUAIBHOTO
IpaBa U xapakrepa MOCIEACTBUN 3TOr0 HApYIICHHUS.

OTU TpaBa OMNPEICIAOT OCHOBHOM COLMAJIBHBIA CTaryC JHUYHOCTH, OHHU
3aKpEIUIEHbl HA KOHCTUTYLIMOHHOM ypoBHe. KoHcTuTynns P® 3akpernsisier npuHIUII
roCyJapCTBEHHOM OXpaHbl 3TUX MPAB U rapaHTUPYET UM cyneOHyto 3amuty. CyneOHas
3aIIMTa dTUX IPaB OCYIIECTBISAETCS, TaK WA MHAYE, BCEMU OTPACISIMHU POCCHUCKOTO
MpaBa, B TOM YHCJIE U TPAXKTAHCKUM MpaBoM. [IpensTcTBHE K TakoW 3alIUTe TOJIBKO
OJTHO: MPHUPOJA ATUX IIPaB JOJDKHA JOIMYCKATh NMPUMEHEHHUE TPa)KJaHCKO-IPABOBBIX
cnoco6oB 3ammTel. ['K P® ycranaBmuBaer ocoOBI, TOXadyi, YHUBEpPCAIbHBIN
crnoco0 3aluThl TaKUX MpaB - KOMIIEHCAIIMIO MOPAJLHOTO Bpeja. 3aKOHOAATENh

OTACJIIbHO BBIACIACT U HOI[pO6HO PEINIAaMCHTHUPYCT 3allUTy 4YCCTH, JOCTOMHCTBA H
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JICJIOBOM peryTaly HaBEpHOE IMOTOMY, YTO NMPHUPOAA 3TUX HeMaTepualbHbIX Oiar
OoJiee BCEro COOTBETCTBYET I'PaXAaHCKO-IIPAaBOBBIM CIIOCO0AM peryJIipOBaHuUs.

Cpenu HEMMYIIECTBEHHBIX OTHOIICHWA TMPUHATO BBIACIATH OTHOLICHHS
HEUMYIIIECTBEHHBIE, CBSI3aHHBIE C UMYILECTBEHHBIMU.

HeumymiectBennbie 6inara (B cmbicie ct. 150 ['K) TecHo u naxke opraHu4ecku,
HEpa3pblBHO CBS3aHbBl C HMMYIIECTBEHHBIMH: Ha OCHOBE M B Ipeleiax CBOEH
aBTOHOMHUHU CYOBEKT BIpaBe CO3[aBaTb M (PAKTHMUECKH CO3/1ae€T MaTepuUajbHbIE U
MH(OPMALIMOHHBIE OOBEKThI, KOTOpPbIE MPUOOPETAIOT SKOHOMUYECKYIO LEHHOCTb.
Jpyroe neno, yTo caMu 1o cede OHU HEOTJEIUMbI OT CBOMX CYOBEKTOB, HE MOAJIEKAT
OTYY>KJIEHUIO KAaKUM OBl TO HU OBLIO CLIOCOOOM.

Takum 00pa3oMm, BCSKOE JIMYHOE HEMMYILIECTBEHHOE MpPaBO KAK MPOSBICHUE
aBTOHOMHUHU BOJIH, OyIyuyd HEUMYIIECTBEHHBIM, TECHO CBS3aHO C MMYIIECTBEHHBIMU
paBaMu, IOCKOJIBKY SIBJISIETCA OCHOBOM ISl (POPMUPOBAHUS MOCIETHUX, AHATOTUYHO
TOMY, KaK HEHMYULIECTBEHHBIE IIpaBa aBTOPOB CBSA3aHbBI C IPaBaMH aBTOPOB Ha
HPOAYKThI UX UHTEJUIEKTYaJIbHOM 1€ TENbHOCTH.

JInuHO€ HEMMYIIECTBEHHOE MPAaBO MOXKHO OINPENENIUTh KaK MPUHAICKALLYIO
CYOBEKTy €CTeCTBEHHYIO BO3MOXXHOCTb CAMOCTOATEIBHO B COOTBETCTBHUHM C
OpUHAUIeKAlE €My aBTOHOMMEW BOJM BBIOMPAaTh BapHAHTBI COOCTBEHHOIO
MOBE/ICHMSI, KACAIOIIHUECS €ro CYIIECTBOBAHUS MM COLMAIBHOIO MoBeaeHus. JInunbie
HEUMYIECTBEHHbIE IPABOOTHOIICHUS - OTHOUIEHHUSI, KOTOPbIE CKIIAIBbIBAIOTCA MEXKIY
CyObeKTaMu 10 MOBOY UX JUYHBIX HEMMYIIIECTBEHHBIX OJar. '

HenmyniecTBeHHbIE  MPABOOTHOLIEHUS  HMMEKOT  CIOXKHYKO  CTPYKTYDY,
BKJIIFOYAIOIILYIO B ce0s1 CyObEKTOB, CBSI3bIBAIOIIME MX IIPaBa U 00SI3aHHOCTH, a TAKXKE
0OBEKT, IO MOBOY KOTOPOTO MEXAY YUACTHHUKAMU CKJIAJbIBAIOTCS B3aMMHBIE ITpaBa U
00513aHHOCTH.

YyacTHUKaMH HCUMYIICCTBCHHBIX HpaBOOTHOIHGHI/Iﬁ SIBJIAIOTCSL  JIFOOBIE

PKanmunckas O.0. OCHOBBI rpaxIaHCKoro mpasa - M., 2021

37



busndeckue Juna. B JTUYHBIX HEWMYIIECTBEHHBIX IMPABOOTHOIIECHUSX MOTYT
y4acTBOBaTh IOPUAMYECKHE JIMIIA, KaK ATO MpsMO ykazaHo B m. 1 cT. 48 I'K P®.
EcTecTBEHHO, 3TO MOJIOKEHHUE PACIIPOCTPAHSIETCS TAK)KE Ha JI00bIE TOCYAAPCTBEHHbIE

Y MyHULIMNAIbHBIE YUPEKACHUS, KAK 3TO HEOCPEICTBEHHO BhITEKAeT U3 cT. 124 I'K.

3.2 OTHOCHUTE/IbHBIE U A0COJIOTHBIE IPABOOTHOIIIEHUSA

[To muenuto E. H. EBcrerneeBa TepMUHBI «aOCOJIOTHBIE» IIpaBa M
«OTHOCHTEINIbHBIE» IIpaBa BO3HUKIA HMEHHO B CBA3M C 3alIUTOM BEUIHBIX U
oOsi3aTenbeTBEHHBIX mpaB. Kak ykassiBaeT E. H. EBcrerneeB, pumckue 1OpucTsl (B
yacTHOCTH, [laBein) cuuTanyu, 4To, MOCKOJbKY BELIHOE IPABO UMEET OOBEKTOM BEllb,
TEJIECHBIA IPEAMET, a Ha TEJIECCHBIM IPEAMET MOXKET IOCATHYTh KAa)KIbIM, BEIIHOE
MpaBO U 3allMINAETCd MCKOM MNPOTHUB BCSKOTO HApyUIMTENs IpaBa, KTO Obl UM HU
OKa3aJiCs; BEUIHOE IPaBO IMOJIb3YyeTCs a0COMIOTHOM (TO €CThb IPOTUB BCSKOIO
Hapymurens) 3amuroil. O0s3arenbCTBEHHOE NIPaBO COCTOUT B MpaBe JIMIA TPeOOBATh
OT OAHOTO WJIM HECKOJIBKHX, HO TOYHO OIPEACIICHHBIX JIML[ COBEPLICHHS U3BECTHOTO
neiictBus. IlosToMy HapymuTenasiMu 00s13aTeIbCTBEHHOIO MpaBa MOTYT OBITh OJHO
WIM HECKOJIBKO OIpPEAETCHHBIX JIUL, U TOJBKO MPOTHUB HHUX CYOBEKT MpaBa MOXKET
NpenbsIBUTh HCK. B 3TOM cwmbiciae 3ammra 0043aTeIbCTBEHHOIO IpaBa HMEET
OTHOCHUTEIIbHBIN XapaKTep.

Psi yueHBIX-IIMBUIIMCTOB CUUTAIOT, UTO a0CONIOTHBIE U OTHOCHUTEINIbHBIE IIpaBa
pa3IMYaroTCsA MEXAY COOO0M HE MO MX 3aIIUTE, a M0 YUCITY CyObEKTOB.

Tak, O.C. Nodde yka3piBasl Ha TO, UTO peUIaOlIUM KPUTEPUEM pa3rpaHUUYECHHUSI
TaK Ha3bIBAEMbIX AOCOJIOTHBIX W OTHOCHUTENBHBIX TI'PAKIAHCKUX TPaB SBIAETCA
CYOBEKTHBIN COCTaB rPaKIAaHCKUX MPABOOTHOILIEHUH, U 3TO pa3rpaHUYEHUE CTPOUTCS
CO00pa3HO € T€M, KaK KOJMYECTBEHHO ONPEIEINAIOTCS MacCUBHbIE WM OOS3aHHBIE

CY6’[>CKTBI pPa3siiIMdHbIX BHUJAOB TI'Pa)KJaHCKUX Hp&BOOTHOLHCHHﬁI ImpaBa HIPU3HAIOTCA
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OTHOCUTEIBHBIMU WJIH aOCONIOTHBIMH B 3aBUCHMOCTH OT TOTO, BO3JIaraeTcsl Ju
O0SI3aHHOCTh MO WX COOJIONEHMIO Ha OINpEACIICHHbIX CYyObEKTOB WM Ha
HeomnpeAeleHHyo rpynmy Jjuil. Tak, A.A. SHUH" yKa3bIBaeT, 4yTO aOCOJIIOTHBIC
IIPABOOTHOLIECHUS - 3TO TaAKHWE IMPABOOTHOLIEHUS, B KOTOPBIX YIIPABOMOUYEHHOMY JIUILY
MIPOTUBOCTOUT HEOMPEACIICHHBIM KPYT OOS3aHHBIX CYOBEKTOB, OTHOCUTEIbHBIMU
HAa3bIBAIOTCS TPAXKJIAHCKUE MPABOOTHOLICHUS, B KOTOPBIX YIPABOMOYEHHOMY JIWILY
MPOTUBOCTOUT CTPOTO OMpeIeTIeHHOe 00si3aHHOEe JuIo. B cuity Toro, 4to B Takux
MIPaBOOTHOILIEHUSIX CTOPOHBI - KaK YIIPaBOMOYEHHbBIE, TAK U MPABOOOS3aHHBIE - CTPOTO
OTIPE/ICJICHBI, UX TPaBa U OOS3aHHOCTHU TAKXKE CTPOTO COOTHOCHMBI, B CHIIy YErO U
UMEHYIOTCS OTHOCUTENbHBIMU. [IpakTHueckoe pasrpaHuuyeHue aOCONIOTHBIX U
OTHOCHUTEJIBHBIX TPABOOTHOIIEHU COCTOUT B TOM, YTO IIPH HAPYIIEHUH a0COIOTHOTO
mpaBa MeEphl 3alUTHl U OTBETCTBEHHOCTH MOTYT OBITh MPUMEHEHBI K JIO0OMY
HapyILINUTENI0, a MPU HApPYLIEHUH OTHOCUTEIBHOIO IIPaBa MOXKET OTBEYATh TOJIBKO
CTPOTO OMNpEAENEHHOE JIUIO, OOS3aHHOE CBOMMH JCHCTBUSIMH YAOBJIETBOPSTH
VMHTEPECHI YIIPABOMOYEHHOTIO.

Kak BBISICHUIIOCH, a0COJTIOTHBIE ITpaBa HAPYIIAJIMCh B OCHOBHOM B CBA3H C TEM,
YTO HOpPMAaTUBHBIE aKThl CyObekTOoB Poccuiickoit deneparii HE COOTBETCTBYIOT
Koncturynuu PO u gpenepasbHOMY 3aKOHOJATENIBCTBY; aKThl TOCYIapPCTBEHHOTO HIIU
MHOTO OpraHa He COOTBETCTBYIOT 3akoHy. Hampumep, coOCTBEHHMIIAa KBapTHPbI
oO)kayioBajia B Cy/ OTKa3 HadyallbHUKa macnopTHoro ynpasienus ['YBJl r. Mockssl B
€€ perucTpaluy Mo MECTy >KUTENbCTBA. PemieHnem cyna ee kanoba ocraBiieHa 0e3
YIIOBIIETBOpEHUs €O cchbuikor Ha [lpaBmiia perucrpanuu m cHsAtus rpaxiaan PO c
PETUCTPALIMOHHOTO YYETa M0 MECTY KHUTEIbCTBA B I. MockBe 1 MOCKOBCKOI 00J1acTH,
yTBepkieHHble [locTaHoBIEeHHEM mpaBuTenbcTBA MOCKBBI M1 MOCKOBCKOI oOmactu
otT 26 nexabps 1995 r..B apyrom ciyuae perieHueM cyaa B yAOBIECTBOPEHUH KaTOOBI

b. Ha oTka3 HoTapuyca ynoctoBepuTh qoroop aapenus MUII «KaBka3» kBaptupsl b.

B Juun A.A. I'paxxmancko - mpaBoBbIe paBooTHOmeHus. - M.: MP3 Ilpecc, 2020.
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OTKa3aHO cO cChUIKOM Ha 3akoH KpacHomapckoro kpass «O THOpsIKE pPErucTpaluu,
npeObIBaHUs U KUTEIbCTBA Ha Tepputopun KpacHomapckoro kpas». I[lostomy mpu
NEPECMOTPE KOHKPETHBIX TPAXAAHCKUX Je1 ObUIO YKa3aHO, 4YTO HOPMAaTHBHO-
MpaBoOBBI€ aKThl CyObekTOB Poccuiickoii deneparuu, nporuBopeyaniue Koncturyuu
P® u deaepanbHOMYy 3aKOHOAATEIBCTBY, HE MOTYT CIYXUTb OCHOBAHHMEM JUJIS
OTpaHUYEHHUS] TpPaB U CBOOOJA TPaXKJaH W B CWIY yKa3aHUd Ha 3TO B CT. 76
Konctutymun P® cynmom npumeHsTbess He AO0MKHBIL. Kak paspsicHun Ilnenym
BepxoBaoro Cyna P® B IlocranoBnenun ot 31 okrsa6ps 1995 . «O HekoTOphIX
Bolpocax npuMmeHeHus cynamu Koncrutynuum Poccuiickont @enepauuu Ipu
OCYILIECTBIEHUN MPABOCYAUS», €CIU MPU PACCMOTPEHUM KOHKPETHOTO Jelia Cy.
YCTaHOBMT, YTO ITOJIEKALINN IPUMEHEHUIO aKT FOCYAAPCTBEHHOTO MM MHOTO OpraHa
HE COOTBETCTBYET 3aKOHY, OH B cuity 4. 2 cT. 120 Koncturyiuu P 06s3aH npUHSTH
pelIeHne B COOTBETCTBUU C 3aKOHOM, PErYIMPYIOIIMM JaHHBIE IPABOOTHOLICHHS.
Konctutynueir PO npeaycMoTpeHo, YTO OrpaHUYEHUE MpaBa Ipak/IaH Ha cBOOOAY
NepeBIKEeHNsI, BBIOOp MecTa TMpeObIBaHUS U JKUTENbCTBA B mpenenax Pd

JIOTTyCKaeTCsl TOJIBLKO HA OCHOBAaHUM (peiepalIbHOTO 3aKOHA.

3.3 Bemnbie u 00513aTe/IbCTBEHHbIE IPABOOTHOILIEHMSI

[Tonemuka o0 pasrpaHUYEHUHN BELIHBIX U 0043aTE€IbCTBEHHBIX IIPAaB HE SBISETCS
HOBOW B COBPEMEHHOM HayKe Ipa)XIaHCKOro IpaBa. bepyiine Hauano c JAeiaeHUs
UCKOB B PHUMCKOM IIpaB€ Ha peajbHble M JIMYHbIE KATErOPUU BEUIHBIX U
00s513aTeNIbCTBEHHBIX IpPaB IPOHECIM CBOM CaMOCTOSITEIbHBIE CBONCTBA Yepe3
pa3nuuHble DJIOXM pa3BUTHs uenoBedyecTBa. Kaszamock Obl, yCTaHOBJIEHHAs

puMIEIHAMKU HCTHHA O CaMOCTOATCIIBHOCTH BCIIHOI'O IIpaBa, IIPHU3HAHHAA MHOI'MMH

14K0HCTI/ITyHI/Iﬂ Poccwuiickoit @enepannn (IprHATa BCEHAPOIHBIM rojocoBaHueM 12 nexabpst 1993 ) (¢ yuetom
MIONIPaBOK, BHECEHHBIX 3akoHamu P®D o monpaskax k Koncrurynuu PO ot 30 nexabpst 2008 Ne 6-PK3, ot 30 nexadps
2008 Ne 7-®K3, ot 5 deBpais 2014 Ne 2-DK3) // Poccuiickas razera, 25 aexabps 1993.
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roCylapCTBaMH, TEM HE MEHEE, IMOABEPTralach U NOABEPracTCs MOCTOIHHON KPUTHUKE.

JIns COBPEMEHHOTO POCCHICKOTO IpaBa XapaKTEPHBI PA3JUYHBIE MOAXOIbI K
IIPAaBOBOM MPHUPOJE BEIIHOIO IpaBa. MOXKXHO Ha3BaTh, 110 KpallHEH Mepe, YEThIpe
CKJIAJ(bIBAIOIIMECA COBPEMEHHBIE KOHLENIMU OTHOCUTEIBHO CYLIHOCTH BELIHBIX
npaB. [lepBas m ocHoBomosararomas KOHUEMUIHS HCXOIUT U3 CAMOCTOSTEIBbHOCTH
KaTeropuil BEIIHBIX U 00A3aTEIbCTBEHHBIX MPaB, apryMEHTUPYET KPUTEPHUH IS MX
000cO0IeHUs, CUCTEeMAaTU3UpyeT BHUIbl BEIIHBIX IMpaB Ha OTACIbHBIC TPYIMIIHL.
[IpencraButeny BTOPOM KOHUEIIIMY OTMEYAIOT YCIOBHBIA XapaKTep JAHHOIO JIEJIEHUs
MMYLIECTBEHHBIX IIpaB, OTCYTCTBHE €IUHBIX IIPU3HAKOB, IO3BOJLIOIIUX MX
000COOUTh B CaMOCTOSITENIbHBIE TPYIIbI, U KaK CJIEACTBUE - HCKYCCTBEHHOCTh
KOHCTPYKIMH BEIHOTO InpasBa. CTOPOHHUKHM TPETHEW KOHLENIWH CONIAIIAOTCSA C
CaMOCTOSITEJIbHOCTBIO BEIIHBIX U 0053aTeIbCTBEHHBIX MPAaB, OJHAKO IMOJIAraloT, YTO
W3BECTHBIE COBPEMEHHOW HAyKE KPUTEPUM UX PaA3TPAHUYCHHS HE OTPa)XaroT
crielu(HKy BEUIHBIX MPaB, U, B CBOIO OUYEPE/Ib, ITPEIaraloT HOBbIE OCHOBAHUS I UX
oTrpaHnyeHus. M1 HakoHEel, MOXKHO TOBOPHUTH O €IlI€ OJHON TEHIAEHLUHUH B BOIIPOCE
paspenieHusl JaHHOTO CIopa, €€ MPEACTaBUTENM COoMlalaroTcs ¢ 000coOiieHneM
npaBa COOCTBEHHOCTM U OO0S3aT€IbCTBEHHBIX MpaB, HO HE  MPHU3HAIOT
CaMOCTOSITEIbHOCTh ~ OTPAHMYEHHBIX  BEIIHbIX MpaB. HMMu  JOKa3pIBaeTcA
B3aMMONPOHUKHOBEHHE BELIHBIX M 00s3aT€IbCTBEHHBIX IPABOOTHOILICHHUM, B
pe3ynbTaTe KOTOPOro BBLAEISETCS TPyMIa CMEUIaHHBIX (BELIHO-0053aTelbCTBEHHbIX)
pas.

[IpencraBnsiercs, 4YTo I pa3pelICHHUs] BOSHUKIIEH B IUBIWJINCTUYECKON HAyKe
KOJUIM3UM HEOOXOIUMO HE TOJBKO ONpPENEIUTh OCHOBAHMS [JIsi pPa3rpaHUYEHUs
BEILIHBIX U 0053aTeIbCTBEHHBIX MPaB, HO U JaTh OTBET HAa BOMPOC O TOM, 3HAYUMBbI JIU
BEIIHbIE IIpaBa /Jsi MPaBONPUMEHUTENbHON NPAaKTUKH M BOCTPEOOBAaHBI JH B
CErOAHALIHEN COUUAIBHO-KOHOMUYECKON CUTYAIUH.

SBnAsCH CTOPOHHHMKAaMM MEPBOM W3 BBIMICIPUBEACHHBIX KOHUECMIUNA U
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3aluIas cCaMOCTOSTEILHOCTh KaTeTOPUHU BEIIHOTO IpaBa, HaM MPEACTABIISIETCS, YTO
B JICHCTBYIOIIEM MEXaHU3ME PETyJIUpPOBAaHUS T'PakTaHCKO-TIPABOBBIX OTHOIICHUM
MpPEAOCTaBICHUE CYObEKTaM TPaKJAHCKUX MPABOOTHOIICHUN HapsAIy C MPaBOM
COOCTBEHHOCTH  OTpPaHWYEHHBIX  BCIIHBIX TIpaB  SBISIETCS  HACTOATEIIBHOM
MOTpeOHOCThI0. OTKa3 OT ATOM KaTeropuM, OTOXKIACCTBICHUE OTPAHUYCHHBIX BEUTHBIX
MpaB C 0053aTeIbCTBEHHBIMM IIpaBaMH TMPEJCTABIACTCS BeChbMa OIACHBIM, HOO
€CTeCTBEHHAs] IOTPEOHOCTh B OrpPaHUYEHHBIX BEIIHBIX IpaBaX OTpPaK€Ha B
COBPEMEHHOM 3aKOHOAATEJIbCTBE B BHJIE MHOTOYHCIEHHBIX OCOOEHHOCTEH HX
MIPaBOBOTO pekuMa. M urHOpHpoBaHUE JaHHOTO OOCTOSTEIIHCTBA MOXKET IIPUBECTH HE
TOJIBKO K OTKa3y OT OCHOBHBIX I'PaK/IaHCKO-TTPABOBBIX MPUHIIUIIOB, HO U, B KOHEYHOM
cueTe, K MHOTOUHCICHHBIM HapyLICHUSIM TIPaB U UHTEPECOB IPaxaH.

Nuaye kak (akTHyecKoe BIIAJICHHE HEIb3sl OXapaKTepHu30BaTh OTHOIICHHS,
KOTOPBI€ BO3HUKJIM TMPU MPEJOCTABICHUM 3€MEJbHBIX YYaCTKOB B IOJIb30BaHHE, a
MHOTIJIA TOJIbKO Ha OCHOBAHUU aKTa OTBOJA 3€MEJLHOTO y4acTKa MOJl CTPOUTEIHCTBO
WHJMBUAYAJIBHOTO JKHJIOTO JioMa (JOTOBOP apeHAbl 3eMJIM B TaKUX CIydasx
3akmrogaics peako). He momyuyusno cneruanbHOro oGOpPMIICHHUS TOJIb30BAaHUE
CaJOBBIMU M JIAYHBIMH y4YacTKamMHu. B pe3ynbrare mpaBoBoro Bakyyma (hakTHYECKOe
BJIaJIeHHE MPUOOPETIO MacCOBBIM XapakTep. [Ipobnema obocTpuiiach emie u TeM, 4To
HACIEIHUKU yMepIIuX (PaKTUUECKUX BIAJCNbIIEB B HACTOSIIEE BpPEMS HE MOTYT
BCTYNUTh B HACJEJICTBO HA HMMYIIECTBO, B OTHOIIEHUM KOTOPOTO Yy MX POAUTEIEH
(MHBIX HacjedojaTesie) He ObLUIO HHMKAKOTO BEIIHOTO WU 00s3aTeIbCTBEHHOTO
rpaga.

Opnako Bce ObUTO OBl TOpa3f0 MpoIe, €Ciau Obl TaKoe IMOJIb30BaHUE UY>KUMHU
BelllaMl  (MMYIIECTBOM, COCTaBJISIIOIIMM B TOT TMEPUOJA TOCYJapCTBEHHYIO
COOCTBEHHOCTH) OBLIIO OBl OPOPMIICHO B MEXaHHU3ME IPABOBOTO PETYIUPOBAHUS B
BHJIC OTPAaHWYEHHBIX BEIIHBIX TpaB. HeoOXoaMMOCTh B KaTeropuM BEIUIHOTO IpaBa

omymacTCsa 1 B HACTOAIICC BPCMA. OI[HaKO, K COXAaJICHHUIO, 3aKOHOAATCJ/Ib, CChLIAACH
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Ha YCJIOBHBIM XapakTep JeJICHUS BEIIHBIX M  00s3aTeIhCTBCHHBIX IIPaB,
MIPOUTHOPHPOBAJ KATETOPHIO BEIIHBIX mpaB. [Ipumep Tomy - 3emenbHbIN Koueke PO,
B KOTOPDOM HH pa3y HE YIIOMUHAETCS TEPMHH «BEIHbIC IpaBa» M, OoJjiee TOro,
OTJZICJIbHBIE M3 HUX - MPaBO MOXHW3HEHHOTO HACJIEIYEeMOTrO BIAJCHUS U MOCTOSSHHOTO
OeccpoyHOTo TMOJIb30BaHMS BIIPEIb HE JAOIMYycCKaroTcs sl TpaxkiaaH. HecMmorpsi Ha
MHoTooOemaroree HazBanue paza. Il «IIpaBo coOCTBEHHOCTH W ApyTHE BEIIHBIC
IpaBa Ha KUJbIe ToMenieHus» KunuiHoro kojekca PD, He momyunau aaeKkBaTHOTO
MPABOBOTO 3aKPEIUICHUSI U OrpaHUYEHHBIE BEIIHBIC MpaBa Ha >KWIbIe MOMEIICHUS B
neuctpyromeM KunuiHom kogekce PO. P

BrimensnoxkeHHOE MO3BOMISET ClielaTh PsiJl BRIBOJIOB O TOM, UTO BEIIIHBIE MpaBa
BOCTpeOOBaHbl B COBPEMEHHOM OOIIECTBE, OJHAKO 3aKOHO/IATEIBLCTBO O HUX TpeOyeT
coBepilieHCTBOBaHUA. (Co3JaHUE K€ COOTBETCTBYIOIIETO COBPEMEHHBIM peaUsIM
3aKOHOJATENIbCTBA O BEIIHBIX MpPaBaX BO3MOXKHO TOJILKO MIPHU CO3JIaHUM TEOPETHUYECKU
000CHOBaHHOM KOHIICIITAH BEIITHOTO ITPaBa.

[IpencraBnsercs, 4To OaHA W3 3aa4 IMBWJIMCTOB - J3TO COXpPaHECHHE B
rpaxxgaHckoM npase P® kareropum BEIIHOrO mpaBa. TeopeTHUECKHME OCHOBAHMUSA
CaMOCTOSITEJIbHOCTH KaTerOpuy BEIIHOTO IIpaBa BIIOJHE JOCTaTOYHbI, M OHHU
MO3BOJISIIOT BBIJICIIUTh €0 XapaKTEpHbIE YepThl: aOCONIOTHOCTh, TIPaBO CJICIOBAHMUSI,
MpaBO CTAPUIMHCTBA, 3allMTA MPU MOMOIIU BEIIHO-MPABOBBIX MCKOB, 3aKPEIUICHUE B
3aKOHE CO/IEp>KaHUsI 1 OCHOBAaHU BO3HUKHOBEHHS.

Hecmotpst Ha ompezesneHre B COBPEMEHHON JIMTEpAType MPU3HAKOB BEIIHOTO
MpaBa, OJHOBPEMEHHO BBICKA3bIBAIOTCS CYXKJEHUS O HEYIOBIECTBOPUTEILHOCTH
yYKa3aHHBIX IIPU3HAKOB, IMOCKOJIBKY JMOO OHM HE OTPAKAOT CHEHU(UKY BEITHBIX
npaB, JUOO HapsAy C BEUIHBIMU MpaBaMU MPUCYIIM OJHOBPEMEHHO U IIpaBaM

00s13aTeTLCTBEHHBIM, B CBSI3M C 4YE€M TpaHb MEXIy HHMH CcTHpaerca. Tak,

15I/IO(i)(be O.C. CnopHbIe BOIIPOCH! Y4€HHs 0 IpaBOOTHOIIEHNY // M130paHHbIe Tpy/abl O TpaXkJaHCKOMY IpaBy: M3
WCTOPHH IIMBUIIMCTHYECKOH MbIciU. ['paskaaHckoe npaBooTHoIeHHe. KpuTHKa Teopun X03SHCTBEHHOTO TpaBa. M.,
2020.
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BBICKA3bIBAIOTCA COMHEHHUS B OTHOIIICHUU IMPU3HAKA «HEMOCPEICTBEHHOE TOCIOCTBO
HaJl BEIIbIO», CChIIAACHh HA TO 0OCTOATENILCTBO, UTO YHUTAPHOE MPEANPUITHE BIAJCET,
MOJIL3YETCSI U PACoOpsDKAEeTCs  HMYIIECTBOM 4Yepe3 (Qurypy coOCTBEHHUKA.
OO60CHOBBIBAETCS, UYTO YHUTAPHOE MPEANPHUATHE HAXOIUTCS B OTHOCUTEIBLHOMN CBSI3U C
COOCTBEHHHUKOM U B aOCOJIFOTHOM CO BCEMHU TPETbUMH JHUIAMU (JIaHHBIM ITPU3HAKOM
OHU COJMXKAIOTCS ¢ 00s3aTEILCTBEHHBIMU ITPaBaMU apeHIbI U HaliMa).

BTOophiM BakHEHIITUM MPHU3HAKOM BEITHOTO IpaBa SABJSETCS HEMOCPEICTBEHHOE
OTHOIIIEHHE YIPAaBOMOUEHHOTO JHIla K BellU. ApPEeHIaTOp B OTIMYHE OT CyObEeKTa
OTPAaHMYEHHOIO0 BEIIHOTO IIpaBa IIOJB3YETCS BEIIbIO YEpe3 apeHoaaTess-
cobctBeHHuka. Tak, momnoxenus cr. 606, 608, 609 'K P® cBuIeTENbCTBYIOT O
3aBMCHUMOM XapakTepe MpaB apeHaTopa OT COOCTBEHHUKA.

Briien3noxkeHHOe II03BOJIIET CAEJIaTh BBIBOA, YTO OCHOBOIIOJIAraroIiue
MIPU3HAKU BEIIHBIX MpaB - aOCOIIOTHBIA XapaKTep M HEMOCPEICTBEHHOE OTHOILICHHE
YIPaBOMOUEHHOTO JIMIIA K BEIIM HAaXOJATCS BO [JIABE€ CHUCTEMbl OCHOBAaHMI

OTTPaHUYCHUA BCIITHOIO IIPpaBa OT IIpaBa 00s13aTEILCTBEHHOTO.
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SAK/IIOYEHHUE

[TonBoas uTor mpojeaaHHON paboTe MOXKHO C/eJIaTh BBIBOJ, YTO TPAXKIAHCKUE
MPABOOTHOIIICHUS TIPEACTABISIIOT COO0OM peanbHble OOIIECTBEHHBIE OTHOIICHUS,
YpETryJIMpOBaHHBIE HOPMaMH TPaKJAHCKOTO TipaBa. B  pesynbrare MNpaBOBOTO
BO3JICHCTBUS OOIIECTBEHHBIC OTHOIICHUS MPUOOPETAOT 0COOYI0 TPaBOBYIO (hopMy, a
UX YYaCTHHKHU HAACNAIOTCS MpaBaMH U OOSA3aHHOCTSIMH, MOAKPEIUICHHBIMUA MEpamu
rOCy/IapCTBEHHOTO MPUHYKICHUS.

C napyroil CTOpPOHBI, TPaKJAHCKUE MPABOOTHOUIEHHS BBICTYNAIOT B Kau€CTBE
HEKOM MJIeaIbHOM MOJENH TOBEICHUSI YYAaCTHUKOB OOIECTBEHHBIX OTHOIIECHHM, C
MOMOIIIbIO, KOTOPOH PETYIHUPYIOTCS peaibHble OOIECTBEHHbIE OTHOIICHUSI. VHBIMU
CJIOBaMH, UCXOAS U3 OTUX [O3UIUH, I[PABOBbIE HOPMBI BO3JAEHCTBYIOT Ha
0OIlIECTBEHHBIC OTHOIIECHUSI HE TMPSMO, a Yyepe3 MPOMEKYTOUYHOE 3BEHO, KOTOPBIM U
SBJISIFOTCSI IPABOOTHOIIEHUS.

ConepxaHue TpaxJAaHCKUX MPaBOOTHOILIEHUN 00pazyeT B3aMMOACHCTBUE UX
YYaCTHUKOB, OCYIIECTBIISIEMOE€ B COOTBETCTBHHM C UX CYObEKTHBHBIMU IIpaBaMH U
00si3aHHOCTAMH. B 3aBUCMMOCTHM OT TOro, Kakoe OOIIEeCTBEHHOE OTHOIIECHUE
YPETYIMPOBAHO HOPMOHM TPAXKIAHCKOTO MpaBa, pPa3JuyaroT HMYIIECTBEHHbIE H
JUYHBIE HEUMYIIECTBEHHBIE MPABOOTHOIICHHS. B 3aBUCUMOCTH OT CTPYKTYphI
MEXCYObEKTHOW CBSI3M TPABOOTHOIICHUS B TPaXKIAHCKOM IIpaBe JENATCS Ha
OTHOCHUTEJIbHbIE M aOCOJIOTHBIE: B OTHOCUTEIbHBIC IPABOOTHOIICHUS BCTYHAIOT
CTPOro  ONpEACNCHHbIE JIMIa, B aOCOJIOTHOM - YIOPaBOMOUYEHHOMY JIMILY
MPOTUBOCTOUT HEOMPEJCICHHOEe YHCI0 o00si3aHHbIX juill. Mcxoms wu3 cmocoba
VIOBJIETBOPEHUSI HMHTEPECOB YIPABOMOYEHHOIO JIMIA, Pa3IMYalOT BEIIHbIE U
00s13aTeTLCTBEHHBIE TPABOOTHOIICHHs. B BENIHOM MPaBOOTHOIIEHUH WHTEPEC
YIIPAaBOMOUYEHHOTO JIMIA YAOBIETBOPSIETCS 3a CYET IOJIE3HBIX CBOKCTB BEIIEH MyTEM

€Tr0 HCIIOCPCACTBCHHOI'O BO3JCHCTBHUS Ha BC€11lb, B 00513aTeILCTBEHHOM - TOJBKO 3a
45



CUeT ONpENEICHHBIX JCUCTBUN  OOS3aHHOTO  JUIAa 1O  MPEJOCTABICHHUIO
YIIPaBOMOUYECHHOMY JIMIy COOTBETCTBYIOIIUX MaTepHaIbHBIX OJiar.

CymHOCTh  TPaXKIAHCKOTO  MPABOOTHOLICHUS  3aBUCUT  OT  yCJIOBHUMU
YCTAHOBJICHUSI U peau3aiii CyObEeKTUBHBIX TpaB (U, COOTBETCTBEHHO, CO3JaHUS U
HUCIIOJTHEHUSA 00s13aHHOCTEH) OTHOCUTEJIBHO SIBJICHUM COLIMAJIBHOM,
JEHCTBUTEILHOCTH, CIIOCOOHBIX OBITHh BOBJICUYCHHBIMH B CHCTEMY TPaXTAHCKOTO
MIPAaBOOTHOIIICHHS B KaueCTBE OOBEKTOB MPaB M 00S3aHHOCTEH €r0 CTOPOH.

KBanudukanusa rpaxaaHCKUX TMPABOOTHOIICHUN «3aBs3aHa» Ha aHaJu3e
YCIIOBHM W TIOpPSIIKA yCTAaHOBIICGHUS CYOBEKTUBHOTO TPaKJAHCKOTO TpaBa. Tak, B
OCHOBE KJIacCU(UKAIIMU TPAKIAHCKUX IPAaBOOTHOIICHWM Ha aOCOJIOTHBIE U
OTHOCHUTEJIbHBIE JICKHUT CIOCOO CTAHOBJIEHUS M XapakKTep CBSI3M Y4YaCTBYIOIIMX B
OTHOIICHUH CYOBEKTOB, a Pa3jnydusi B MPABOBOU CTPYKTYpE ITHUX CBA3EH 3TO YK€ HE
MIpUYMHA, a CIIEACTBHE.

['paxxnaHckue MPABOOTHOLICHUS BO3HUKAIOT HA OCHOBAHUU HOPUIMYECKUX
(GhakTOB, K YHCIy KOTOPBIX 3aKOH OTHOCHUT: JIOTOBOPHI W HHBIC CJIEJIKH,
MPEIYCMOTPEHHBIE 3aKOHOM, a TaKXe JOTOBOPbl W MHBIE CHEJIKHA, XOTS WU HE
MPEyCMOTPEHHBIE 3aKOHOM, HO HE MPOTHUBOPEYAIIUE €MY; aKThl IOCYIapCTBEHHBIX
OPTraHOB U OPTaHOB MECTHOTO CaMOYIIPABICHUSA, KOTOPBIE MPEAYCMOTPEHBI 3aKOHOM B
Ka4eCTBE OCHOBAHMSI BOZHUKHOBEHHUS TPaKJaHCKUX MpaB U 00s3aHHOCTEMN; CylncOHbIE
pEIIeHHs, YCTAHOBUBIINE TPAKIAHCKHE TMpaBa W OOA3aHHOCTH; NPHOOPETEHHE
MMYIIIECTBA IO OCHOBAaHUSAM, JIOMYCKa€MbIM 3aKOHOM; CO3JaHHE MPOU3BEICHUN
HayKW, JIATEPaTypbl, HCKYCCTBa, M300pEeTEHWH W  WHBIX  PE3YJbTaTOB
VHTEJUJICKTYaJbHOM  JEATEIbHOCTH;  NPUYMHEHUE  Bpeda  JIpyromMy  JIMILY;
HEOCHOBATeJIbHOE 000TallleHNne; COOBITHS, C KOTOPHIMU 3aKOH WJIM MHOM MPAaBOBOM aKT
CBSI3bIBAET HACTYIUICHUE IPAKAAHCKO-IIPABOBBIX MOCIIEICTBUN.

[ToHATHE TPa)KTAHCKOTO IMPABOOTHOIICHHUS KaK OOIIECTBEHHOTO OTHOIICHMS,

YPETYJIMPOBAHHOTO HOPMOM Tpa)KAaHCKOTO IpaBa, B PaBHOM Mepe MOIXOAUT U K
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JUYHBIM HEUMYUIECTBEHHBIM MPaBOOTHOILIECHUSIM. I[IpaBoBO€ perynnpoBaHue He
NPUBOJUT K CO3JAHUIO0 KAaKUX-JTHMOO HOBBIX OOLIECTBEHHBIX OTHOUIEHUH, a JUIIb
NPUAAET ONPEIEICHHYIO (OpPMY YXKE CYIIECTBYIOIIMM JIMYHBIM HEUMYLIECTBEHHBIM
OTHOLLIEHHUSIM, KOTOPbIE CTAHOBSITCS OAHUM U3 BUJOB IPAXKIAHCKUX MTPABOOTHOILICHUIA.

Kak yxe ObUIO 3aMeYeHO B XOJ€ HMCCIEIOBaHUS TEMbI, 3aKOHOAATEIbCTBO HE
JIOCTAaTOYHO IOJIHO PETYIUPYET IPAKIAHCKHE MPAaBOOTHOLIEHUS U 3a4acTyl0 MHOTHE
HOPMBI TOJIKYIOTCS HEOQHO3Ha4yHO. Kpome TOro HMeeT MecTO UCIOJIb30BaHHE
«(QUKTUBHBIX» JIOTOBOPOB, MPEAYCMATPUBAIOIIMX OJHY LElb, HO HMMEIOLIUE
pa3IMYHOE MPABOBOE PETYIMPOBAHUE (3aMEHA JTOrOBOPA KYIUIU-IPOJAXKU JOTOBOPOM
MEHBI), 4TO, O€3yCIIOBHO, HE IONYCTUMO B MPABOBOM rocynapctse. [laHHbie criopHbie
MOMEHTBI 3aKOHOJIaTENIb OCTABIIET HA PACCMOTPEHUE Cy1eOHON CUCTEME.

[Toka emé B 3aKOHOAATENBCTBE CYIIECTBYIOT «Oenble TMSATHa» B BHJE
OTCYTCTBHUS YETKOTO PETYJIMPOBAHUS IPABOOTHOILLIEHUH.

Pasrpannuenue BHIOB TpaXAAHCKUX MPABOOTHOLUIEHUN 3a4acTyl0 HIPaeT
HEMAJIOBAXKHYIO POJIb B POCCHIICKOM IpPaBe MpPU ONPENEICHUH HOPM, PETYIUPYIOLIUX
KOHKPETHYIO CHUTyalHl0, 4YTo TpeOyeT OT 3aKOHOJATEeNbCTBA IOCTOSHHOTO U

BCECTOPOHHETO COBEPIICHCTBOBAHHUS B 3TOM 00JIACTH.
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